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f\  LL  property,  by  our  law,  is  prefumed  to  have  been  originally.  G'lb.  on 
r\  in  the  crown ;  and  the  king  portioned  itout  in  large  diftri£ls  ^j,^"'*' ''  ** 
to  the  great  men  that  had  deferved  weil  of  him  in  .the  wars,  and 
were  able  to  adufe  him  in  time  of  peace.  ..  This  was  the  nature 
of  their  tenure;  and  thefe  were  all  the  fervrces  tfie  king  expelled 
in  return  for  fuch  conceffions.  But  thefe  large  diftritls  or 
countries  would  have  been  but  of  little  ufe,  either  to  the  lords, 
or  to  the  publick,  if  they  had  continued  in  their  own  hands :  In 
fuch  a  cafe,  they  muft,  in  the  midft  of  their  large  territories,  have 
wanted  almoft  the  neceflaries  of  life ;  and  the  publick  that  ftrength 
and  fecurity,  which  land  well  peopled  and  cultivated  produces 
and  yields.  Hence  it  became  neceflary  to  fubdivide  thofc 
territories ;  and  the  divifion  muft  neceflarily  have  been  made 
among  two  forts  of  men,  to  anfwer  the  feveral  neceffities  of  the 
lord  and  the  publick; — the  ntilitary  men,  to  attend  the  lord  in  the 
field,  and  venture  their  lives  for  their  country ;— and  the  focmeny 
to  plough  the  demefnes  which  the  lord  kept  in  his  own  hands  for 
the  fupport  of  his  own  table,  or  to  make  an  annual  return  of  corn 
and  other  provifions  for  that  ufe  and  purpofe  :  and  hence,  by  the 
way,  the  lands  which  the  focmen  held  were  called  farms^  from 
the  Saxon  word  feorm,  which  fignifies  provifions. 

Thefe  corporal  fervices,  as  money  multiplied  and  trade  in- 
creafed,  were  changed  into  money  by  the  confent  of  the  tenants, 
and  the  defire  of  the  lords;  and,  as  the  military  tenure  began  to 
decline,  they  admitted  of  compolitions  from  the  feudal  tenant  for 
rot  attending  his  lord  in  the  field,  and  thofe  compofitions  were 
afcertained  by  parliament  after  the  war  was  over,  which  was  called 
efcuage  :  This  change  of  the  fervices  feerris  to  have  been  for  the 
eafe  and  advantage  of  the  lords,  becaufe  they  were  no  longer 
obliged  to  carry  their  own  provifions  to  the  camp,  when  they  had 
money  from  their  tenants,  which  in  every  place  would  fufficiently 
provide  them  with  all  the  neceflaries  of  life. 

The  remedy  for  the  recovery  of  rent  is  by  way  of  diflrefs^  which 
feems  to  have  come  over  to  us  from  the  civil  law :  for  anciently, 
in  the  feudal  law,  the  not  paying  attendance  on  the  lords'  courts, 
or  not  doing  the  feudal  fervice,  was  puni(hed  with  the  forfeiture 
of  the  eftate.  So  is  Vigel/ius,  in  the  title  Cai/ft  ex  quibus  Feudum 
amittitur :  viz.  "  Si  vaflalus  domino  nonferviat,  fidelitatemque  ei 
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**  non  prseflet;  fi  vsfTalus,  a  domino  ejus  vocatus,  non  venerit; 
*•  fi  pa£l urn  feud i  non  fcrvetur  :"  But  th.c(e  feudal  forfeitures 
vere  afterwards  turned  into  di/rrejfes,  accordin;a  to  the  pignorary 
method  of  the  civil  law  •,  that  is,  the  land  that  is  fet  out  to  the 
tenant  \s  hypothecated ^  or  as  a  pledge  in  his  hands,  to  anfwer  the 
rent  agreed  to  be  paid  to  the  landlord  ;  and  the  whole  profits 
arifmg  from  the  land  are  liable  to  the  lord's  feizure,  for  the 
payment  and  fatisfa6lion  of  it. 

Befides  this,  the  lovd  had  another  fecurity  by  the  feudal  law 
for  the  faithful  performance  of  his  fervices  :  and  that  was,  the 
folemn  engagement  made  by  the  tenant  upon  his  firft  entering 
into  the  feud,  by  the  doing  homage,  and  taking  the  oath  oi fealty  : 
by  which  the  tenant  folemnly  fwore  and  undertook,  to  bear  faith 
to  him  for  the  lands  which  he  held,  and  lawfully  to  do  the  cuftoms 
and  fervices  which  he  ought  to  do  at  the  terms  affigned  him : 
hence  came  that  connexion  between  the  lord  and  tenant,  in 
the  feudal  law,  that  dependence  and  attendance  of  the  tenant  in 
all  the  circumfiances  of  life  and  articles  of  danger;  and,  in  re- 
turn of  that  fervice  and  fidelity,  the  utmoft  protection  the  lord 
could  give  him  :  "  Debet  quidem  tenens  manus  fuas  utrafque 
*'  ponere  inter  manus  utrafque  domini  fui ;  per  quod  fignificatur, 
**  ex  parte  domini,  proiecllo,  defenfio,  et  loarrantia  -,  et  ex  parte 
"  tenentis,  reverentia  etfubjeBio.'" 

This  oath  o{  fealty  or  fidelity  was,  we  fee,  taken  by  the  tenant 
on  account  of  the  lands  holden  from  the  lord  j  for  fo  fays  the 
tenant, — "  that  he  will  be  faithful  to  the  Lord  for  the  lands  which 
"  he  holds  ;^ — and  therefore  this  engagement  muft  fubfift  while 
the  tenure  between  the  lord  and  tenant  remains:  and  it  was 
looked  upon  to  be  fo  facred  an  obligation,  and  fo  neceflary  to  be 
punclually  obferved,  that  originally,  as  we  have  obferved,  the 
breach  of  it  was  attended  with  no  lefs  a  penalty  than  the  for- 
feiture of  the  feud  itfelf ;  and  afterwards,  when  the  rigour  of  that 
law  came  to  be  mitigated,  with  a  feizure  of  every  thing  that  was 
found  on  the  land.  Now  the  diflrefs  being  fubftituted'inilead  of 
the  feizure  of  the  feudy  we  may  eafily  account,  why  the  power  of 
diftraining  always  attended  the  fealty,  or,  as  the  law-books  term 
it,  was  infeparably  incident  to  it ;  becaufe  the  power  of  feizure 
could  only  belong  to  him  in  v/hofe  homage  the  tenant  was,  and  to 
tvhom  the  lands  mufl  return  when  the  feudal  donation  to  the 
tenant  was  fpent ;  for  it  had  been  unreafonable  and  abfurd,  that 
the  tenant  fhould  forfeit  his  land  for  not  paying  a  fervice  to  a 
perfon  to  whom  he  never  obliged  himfelf  by  any  oath  or  engage- 
ment :  and  hence  it  is,  that  if  the  lord  upon  the  donation  had  re- 
ferved  to  himfelf  any  gabel  or  rent,  and  had  afterwards  granted 
the  rent  to  a  ftranger,  though  the  tenant  had  attorned,  or  confented 
to  the  grant,  yet  the  ftranger  could  not  diftrain  for  the  rent ;  for 
as  the  power  of  feizure,  fo  the  diftrefs  that  was  fubftituted  in  its 
place,  belong  only  to  him  of  whom  the  lands  were  held,  and  in 
whom  the  right  of  reverter  was  when  the  feudal  donation  was 
fpent;  and  therefore,  the  ftranger  who  could  pretend  no  fuch 
ri^ht  from  the  grant,  could  have  no  power  of  feizing  the  feud  for 
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the  non-payment  of  rent,  nor  confequently  of  diftraining,  becaufe 
then  the  land  would  be  liable  to  two  different  ftizures  at  difFcrent 
times. 

So  it  was  upon  lefler  donations  :  as,  if  a  leafe  had  been  made 
for  life,  refervmg  rent,  and  the  leffor  grants  the  rent,  the  grantee 
has  no  remedy  for  the  recovery  of  it,  for  the  former  reafon  :  but, 
if  the  reverfion  itielf  had  been  granted  to  a  ftranger,  the  o-hole 
fervices  incident  to  It  had  pad  ;  and  the  grantee,  after  attornment, 
might  well  didrain,  becaufe  the  tenure  muft  neceflarily  be  of  him. 
to  whom  the  lands  muft  return  when  the  feudal  donation  is  fpent; 
and  the  tenant  muft  owe  his  fidelity  to  him  whofe  tenant  he  is, 
becaufe  it  were  contradictory,  to  make  him  bear  faith  for  the 
fame  land  to  diiFerent  perfons  ;  therefore  the  obligation  of  his  firft 
oath  of  fidelity  muft  ceafc,  fince  he  no  longer  holds  any  land  of 
him  to  whom  he  made  it.  But  thefe  things  will  be  confidered 
more  at  large  in  treating  of  rents  under  the  following  divifion :] 

(A)  Of  the  feveral  Kinds  of  Rent :    And  herein, 

1.  Of  Rent-Service. 

2.  Of  a  Rent-Charge. 

3.  Of  a  Rent-Seek. 

(B)  Out  of  what  Things  a  Rent  may  iiTue, 

(C)  Upon   what  Conveyance  a   Rent  may  be  re- 
ferved. 

(D)  By  what  Words  a   Rent  may  be  referved  or 
created. 

(E)  How  feveral  Rents  may  be  referved  in  the  fame 
Deed, 

(F)  Of  the  Day  of  Payment. 

(G)  To  w^hom  Rents  may  be  referved  or  granted. 
(H)  Of  the  Continuance  of  the  Rent,  and- to  whom 

to  be  paid  ;  and  therein,  of  the  diftin£t  Interefts 
of  the  Heir  and  Executors  of  the  Leiror. 
( I  )  Of  the   Recovery  and  Demand  of  the  Rent : 
And  herein, 

1.  In  what  Cafes  a  Demand  is  neceflary. 

2.  The  Time  of  Demand. 

3 .  The  Place  where  a  Demand  is  to  be  made. 

(K)    The  feveral   Remedies   for  the   Recovery   of 
Rents  :    And  herein, 

1.  Of  the  Remedy  by  Diftrefs. 

2.  Of  the  Remedy  by  Writ  of  Annuity. 
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3.  Of  the  Remedy  by  Affife. 

4.  Of  the  Chiufe  of  Re-entry. 

5.  Of  the  Nomine  Pceiix. 

6.  Of  the  Remedy  by  Acllon  of  Debt,  and  ss  grounded  on 
feveral  A£ls  of  Parliament. 

(L)  Rent  when  and  how  difcharged  j  and   herein, 
of  the  Evidion  of  the  Tenant. 

(M)   Of  Apportionment ;  and  herein,  of  theSufpen- 
fion  and  Extinguifhment  of  the  Rent. 

1.  In  what  Cafes  a  Rent  may  be  apportioned  by  the  A£l  of 
the  Parties'-,  and  herein,  of  the  Diflerence  between  a  Rent- 
Service,  and  a  Rent-Charge. 

2.  In  what  Cafes  it  may  be  apportioned  by  the  ACl  of  Law, 
or  the  A£l  of  God, 

3.  The  Manner  of  fuch  Apportionment,  and  how  the  Te- 
nant fhall  take  Advantage  of  it. 

(A)  Of  the  feveral  Kinds  of  Rents :    And  herein, 

I.    Of  Rent-Service. 

LIt.fea.  ^  ITTLETON  defcribes  a  rent  {a)  fervice  to  be  where  the 

(<a)^So called  "^  tenant  holdeth  his  land  of  his  lord  by  fealty  and  certain  rent ; 

becaufe  the  Or  by  homage,  fealty,  and  certain  rent  5  or  by  other  fervices  and 

mncient  re-  certain  rent. 

tribution\^as 

made  by  the  corporal  fervice  of  the  tcr.Snt  in  plnuj,h:ng  his  lord's  demefne,  which  cair.e  afterwards  to 
be  changed  into  gabel  or  rent  5  but  the  feivice  of  fealty  is  (till  incident  to  a  rent-fervice.     Co.  Lit.  142. 
That  fuit  to  a  mill  is  rent-fervice.     Bro.  lit.  Ten.  pi.  26. 

Co.  Lit.  The  fervices  are  of  two  forts,  either  expreded  in  the  leafe  or 

Stii.  397.  contrail,  or  raifed  by  implication  of  law.  When  the  fervices  are 
zLd.Raym.  cxprefled  in  the  contract,  the  quantum  muft  be  either  certainly 
ij6o.  mentioned,  or  be  fuch  as  by  a  reference  to  fomething  elfe  may  be 

reduced  to  a  certainty  ;  for  if  the  leflbr's  demands  be  uncertain, 
it  is  impofllble  to  give  him   an  adequate  fatisfa£lion  or  compen- 
fation  for  them,  as  the  jury  cannot  determine  what  injury  he  has 
fuftained. 
Lit.  feft.  Hence  it  is,  that  the  lord  cannot  diftrain  his  tenant  in  franhaU 

'35>  '3  •  tnoigney  {or  the  duty  of  fuch  tenant  being  to  make  orifons,  prayers, 
and  mafTes,  and  to  do  other  divine  fervices  for  the  foul  of  the 
feoffor,  the  number  of  which  is  not  exprefled,  the  fervice  is  alto- 
gether uncertain  ;  and  therefore  the  remedy  is  before  the  ordinary, 
who  may  inflift  ecclefiaflical  cenfures  for  fuch  omifTion. 
Co.  Lit.  But,  if  the  tenant  holds  of  his  lord  to  flieer  all  his  flieep  feed- 

2  Ld.iiaYra.  ^"S  ^^  ^"ch  ^  manor,  this  is  certain  enough,  becaufe  it  is  eafy  to 
II 6 1.   "       compute  the  number  within  the  precincls  of  the  manor,  and, 
confequently,  what  expence  the  lord  is  at  in  employing  others  in 
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that  work,  and  what  damages  he  has  fuftained  by  the  omifllon  of 
his  tenant. 

In  debt  for  rent  on  a  demife,  recldendtttn  after  the  rate  of  i8  /.  4  Mod.  76. 
per  annum  ;  this  was  adjudged  a  void  refervation  for  incertainty  ;  Sa^k.  262. 
becaufe  it  may  be  in  corn,  or  in  any  thing  fatisfaftory  ;  alfo,  an  2  Vent.  249. 
a£Hon  might  be  brought  every  day  or  every  hour,  as  no  time  is  270.  i'arker 
limited  when  the  rent  ihould  be  paid  ;  and  the  court  was  the  more  ^*  ^*""' 
inclined  to  think  it  a  void  refervatioji,  from  its  being  on  a  leafe 
at  wi//y  where  the  time  of  payment  of  the  rent  (hould  be  very 
certain,  as  the  tenant  by  holding  over  a  day  muft  pay  the  rent  of 
the  next  quarter. 

The  fervices  implied  are  fuch,  as  the  law  obliges  the  tenant  to  Co.  Lit. 
perform  when  there  are  none  contracled  for  in  the  grant  j  and  ^*»  ^3* 
thefe  are  more  or  lefs  according  to  the  duration  of  the  gift :  as,  at 
common  law,  before  the  ftatute  quiii  emptores  terrarum^  if  the 
tenant  made  a  feoffment  in  fee  without  any  refervation  of  fervices, 
the  feoffee  held  by  the  fame  fervices  by  which  the  feoffor  held 
over  ;  becaufe  the  fervices  being  by  an  incumbrance  on  the  land, 
which  the  tenant  could  not  difcharge  without  his  lord's  confent, 
mu(l  follow  the  land  into  whofe  hands  foever  it  comes. 

So,  when  after  the  ftatute  de  dohis  the  feudal  right  of  reverter  Llt.fedl.ig. 
was  turned  into  a  reverfion  in  the  feoffor,  the  law  obliged  the 
tenant  in  tail  to  do  the  fame  fervices  to  the  donor,  which  he  was 
obliged  to  by  his  fuperior  lord  ;  becaufe  this  was  an  eftate  of  in- 
heritance which  pollibly  might  have  continued  for  ever. 

Hence  it  is,  that  li  A.  feifed  of  two  acres,  one  holden  oi  B.  by  Co.  Lit.  43. 
knight's  fervice,  and  12  d.  rent,  and  the  other  of  C.  in  focage  and 
6d.  rent,  makes  a  gift  in  tail  of  both  acres,  without  any  referv- 
ation, though  the  donor  has  but  one  reverfion,  yet  the  donee 
holds  by  two  diftincl  tenures  and  different  fervices,  and  purfuant 
to  the  tenure  and  the  fervices,  the  avowry  of  the  donor  muft  be 
feveral ;  becaufe  the  donee  muft  hold  as  the  donor  held  over. 

So,  if  there  be  lord,  mefiie  and  tenant,  and  the  mefne  hold  Co.  Lit.  23. 
by  lid.  rent,  and  the  tenant  by  4  J.  the  tenant  make  a  gift  in 
tall  without  any  refervation,  the  donee  (hall  hold  by  the  4  d.  rent, 
becaufe  his  donor  holdeth  of  the  mefne  by  that  fervice  ;  and  if 
the  donor  die  without  iffue,  bv  which  the  reverfion  efcheats  to 
the  mefne,  then  the  donee  mull  hold  by  12  J.  becaufe  his  tenure 
is  then  of  the  mefne  ;  and  the  tenant  muft  hold  by  the  fame  fer- 
vices by  which  his  lord  holds  over. 

But  the  law  did  not  make  this  conftruftion  on  leafes  for  lives  Co.  Lit.  23. 
or  years,  for  if  the  leffor  made  no  refervation,  the  law  implied 
none,  except  fealty,  v/hich  every  tenant  that  has  any  determinate 
intereft  muft  do  ;  becaufe  it  is  neceffary  there  fliould  be  fome  in- 
diciutn  of  the  tenure,  fince  all  lands  muft  be  held  of  fomebo('y. 

But  fince  the  ftatute  quia  emptores  terrartim,  if  a  man  makes  a  z  Inft.  505. 
feoffment  in  fee,  or  leafe  for  life,  or  a  gift  in  tail,  remainder  over 
in  fee ;  the  feoffee  fhall  hold  of  the  fuperior  lord  by  the  fame  fer- 
vices which  the  feoffor  or  donor  held ;  for  by  that  a£l  the  tenure 
upon  fuch  donations  muft  be  of  the  capital  lord,  and  riot  of  the 
feofbr  i  wherefore  upon  fuch  grants  there  can  be  no  rent-fervice 

B  3  referved 
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Teferved  at  this  day  to  the  feoffor,  becaufe   the  feoffee  Is  not 
obliged   to    fwear  fealty  to  him,  inafmuch  as   he   is   not  in   his 
homnge,  and,  confequently,  not  obliged  to  do  any  fervices  to  him 
for  lands  which  he  holds  of  the  capital  lord. 
Lit.  k€t.  But  fince  the  ftatute,  if  a  man  makes  a  leafe  for  life,  or  a  gift 

*^4*  in  tail,  faving  the  reverfion  to  himfelf,  with  the  refervation  of 

rent  or  other  fervices,  this  is  a  lent-fervice,  for  which  the  law 
gives  the  donor  or  lefTor  a  remedy  by  diftrefs,  as  before  the  fta- 
tute j  for  neither  the  lefllee  nor  donee  \%  feoff  at  us  within  the  act, 
becaufe  there  is  a  reverfion  in  the  donor  fulHcient  to  fupport  thq 
tenure  of  him. 
Lit.  feft.  Therefore  in  the  cafe  of  a  feoffment  in  fee,  or  leafe  for  life, 

7C0  24. ci.  ^^  remainder  in  fee  •,  if  the  feoffor  referves  a  rent,  fuch  rent  is 
Cro.  Eiiz.  feck,  becaufe  it  is  unprofitable  to  the  feoffor,  he  having  no  reme- 
^56.  dy  for  the  recovery  of  it ;  the  reafon  whereof  is,  becaufe  the  land 

"w.  134.  ^^j.  ^£  which  the  rent  is  referved  is  not  held  of  the  feoffor,  and, 
confequently,  the  feoffee  is  not  obliged  to  the  oath  of  fealty  to 
him  for  lands  which  are  held  of  another  ;  and  where  there  was 
110  fealty  due,  there  could  be  no  feizure  bv  the  old  law  for  non- 
performance of  the  fervices,  and,  confequently,  no  diftrefs  with- 
out the  particular  provifion  of  the  parties.  And  hence  the  true 
reafon  appears,  why  to  a  rent-fervice  a  power  of  diftraining  is 
infeparably  incident  by  the  common  law,  without  any  claufe  in 
the  leafe  or  provifion  of  the  parties. 

2.    Of  a  Rent-Charge. 

Vtdt  title  Where  a  man  feifcd  of  lands  grants  by  a  deed-poll  or  indents- 

Annuity,  y^g  3  yearly  rent,  to  be  iffuing  out  of  the  fame  land  to  another 
in  fee,  in  tail,  for  life  or  years,  with  a  claufe  of  diftrefs,  this  is 
a  rent-charge,  becaufe  the  lands  are  charged  with  a  diftrefs  by  the 
cxprefs  grant  or  provifion  of  the  parties,  which  otherwife  they 
would  not  be. 

80,  if  a  man  makes  a  feoffment  in  fee,  referving  rent,  and  if 
the  rent  be  behinci,  that  it  (hall  be  lawful  for  him  to  diftrain,  this 
is  a  rent-charge,  the  word  referving  amounting  to  a  grant  from 
the  feoffee. 

A  rent  granted  for  equality  of  partition  by  one  coparcener  to 
another  is  a  rent-charge,  and  diftrainable  of  common  right  with- 
out claufe  of  diftrefs  \  and  although   there  be  no  te:mre  of  the 
Piowd.  134.    filter  who  grants  it;  for  as  the  law  for  the   conveniency  of  co- 
10.   ents,  parceners  allows  of  fuch  grants,  it  muft  confequently  give  a   rC"' 
So,  if  a  rent    medy  to  the  grantee  for  the  recovery  of  it. 

be  granted  to  a  widow  out  cf  lauds,  whereof  fhe  is  djwable.     Co.  Lit.  i6g. 

3.    Of  a  Rent-Seek. 

Lit.  fe£V.  A  rent-fecjc  is  fo  called,  becaufe  it  is  unprofitable  to  the  grantee, 

Cro.  Eliz.'  ^^'  t>efore  fcifin  had,  he  c;m  have  no  remedy  for  recovery  of  it ;  as, 

6c6.  where  a  man  feifed  in  fee  grants  a  rent  in  fee  for  life  or  years, 

[In  what  Qj.,  where  a  man  makes  a  feoffment  in  fee  or  for  life,  remainder 

cales  a  rent-  ' 

m 
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217, 
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Co 
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in  fee,  referving  rent  without  any  claufe  of  diftrefs,  thefe  are  '""k  may  be 
rents  -  feck  •,  for  which,  by  the  policy  of  the  ancient  law,  there  for  ^Keiiw 
was  no  remedy,  as  thei"e  was  no  tenure  between  the  grantor  and   104.  Co. 
grantee,  or  feoffor  and  feoffee,  and  confequently  no  fealty  could  ^'t-  ^SS-  »• 
be  due.  "4th  edit.] 

If  a  man  grants  a  rent  out  of  three  acres,  and  grants  over,  that  7  Co.  24-  •>. 
if  the  rent  be  arrear,  that  he  lliall  diftrain  for  the  rent  in  one  of  ""  '^'^*7« 
the  acres,  this  is  one  entire  rent  .  but  it  cannot  be  a  rent-charge 
for  the  whole,  becaufe  the  grc^atefh  part  of  the  land  out  of  which 
it  ifTues  is  not  chargeable  with  any  difirefs  for  the  recovery  of  it, 
and"  denominatio  fumenda  a  majori ;  th.erefore  it  is  taken  to  be  a 
rent-feck,  for  which,  by  the  words  of  the  grant,  the  grantee  may 
diftrain  in  the  third  acre.  For,  whenever  the  remedy  by  way  of 
charge  for  the  rent  is  not  commenfurate  to  the  rent,  the  rent  is 
called  feck,  and  the  charge  is  only  appurtenant  or  appendant  to 
the  rent,  and  dees  not  give  it  its  denomin  uion.  And  the  reafon 
is,  becaufe  if  fuch  original  grant  ftiould  be  loft  and  worn  out  by 
time,  and  a  man  were  to  prefcribe  for  it,  if  he  were  to  give  it 
the  denomination  of  a  charge,  it  would  grafp  more  land  than  was 
originally  intended  to  be  charged  ;  and  therefore  the  law  binds 
him  down  to  the  denomination  of  the  rent  as  feck,  and  to  fet 
forth  the  charge  as  an  appurtenant,  that  by  length  of  time  no 
more  fliou'd  be  comprehended  in  the  charge  than  was  originally 
intended  in  the  grant  of  that  charge. 

So  it  is,  if  a  rent  be  granted  to  two  and  their  heirs  out  of  one  Co.  Lit. 
acr'^,  and  that  it  fliall  be  lawful  for  one  of  them  and  his  heirs  to  '''•^-  ''*  . 
diftrain  for  it,  this  is  a  rent-feck,  and  the  diftrefs  given  to  one  is 
only  an  appurtenant  to  the  rent.  And  this  comes  within  the 
reaibn  of  the  former  cafe,  becaufe  both  the  grantees  have  not  a 
remedy  bv  way  of  charge  comnienfurate  to  the  rent  granted. 
But,  if  he  to  whom  the  diftrefs  was  not  limited  dies,  the  lurvivor 
{hall  diftrain,  becaufe  the  whole  rent  is  then  in  him,  and  the  re- 
medy by  diftrefs,  which  was  given  to  him  and  his  heirs,  ought  in 
reafon  to  be  extended  to  the  recovery  of  the  whole  eftate  given, 
and  he  is  now  in  feifin  of  the  whole  rent  under  the  firft  grant. 

But,  if  a  rent-feck  be  granted,  and  the  grantee   have  feifin  of  ?-if- fe£t. 
the  rent  given  to  him,  as   by  the  payment  of  a  penny,  l^c.  and  ^^J ^^^^ 
afterwards  the  grantee  be  difleifed  of  it,  or  be  denied  payment,  142. 
which  is  a  diffeilin  in  law,  the  grantee  may,  at  common  law,  main- 
tain an  affife  for  it. 

And  ir  hath  been  ruled  in  equity,  that  where  an  annuity  was  Moor,  626. 
deviled  by  will  to  A.,  and  the  land  fulijecl  to  the  annuity  to  ^.,  that  3  Chan.  Ca. 
B.  fhould  give  feifin  of  the  rent-feck  to  A.  that  he  might  have  re- 
medy for, the  recovery  of  it  at  common  law,  it  being  the  original 
intention  of  the  gift,   that  the  devifee  fliould  have  fome  benefit 
from  it. 

So,  when  a  bill  was  brought  for  3  /.  for  a  rent  of  5  s.  arrear  Chan.  Ca. 
for  twelve  years,  the  equity  of  the   bill  being  that  the  deeds  by  "^'  ^^°|** 
which  the  rents  were  created  were  loft,  aiid  confequently  no  re- 
medy for  tbe  rent  at  law  ;  the  court,  upon  the  plaintifFs  prov- 
ing conftant  payment  till  the  laft  twelve  years,  decreed  the  de- 

B  4.  fendant 
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fendant  to  pay  the  arrears  and  growing  rent ;  for  fince  by  the 
payment  it  vas  evident  the  plaintiff  had  a  right  to  the  rent,  and 
that  he  could  not  without  his  deeds  make  a  title  at  law,  there- 
fore the  court  decreed  the  defendant  to  pay  the  rent,  and  fo  fub- 
jeded  his  perfon,  which  pofiibly  might  not  have  been  liable  by 
the  deed  that  created  the  rent. 

And  now  by  the  4  G.  2.  cap.  28.  it  is  enacled,  *'  That  all  per- 
"  fons  fliall  have  like  remedy  by  dillrefs,  and  by  impounding  and 
*'  felling  the  fame  in  cafes  of  rents-ftck,  rents  of  afTife,  and  chief 
*'  rents,  which  have  been  anfwered  or  paid  for  three  years  with- 
**  in  the  fpace  of  twenty  years,  before  the  firft  day  of  this  feflion 
•*  or  parliament,  or  (liall  be  hereafter  created,  as  in  cafe  of  rent 
**  referved  on  a  leafe." 

(B)  Out  of  what  Things  a  Rent  may  iflue. 

Co.Lit.47.i.  tT  is  laid  down  as  a  general  rule,  that  no  rent  can  iflue  out  of 
!■>»•  »•  1    a^y  incorporeal  inheritance  which  lies  in  grant,  becaufe  they 

are  fuch  things  in  their  nature  as  a  man  can  never  recur  to  for  a 

difirefs. 
Cro.  Jac.  As  (fl)  a  common  was  originally  granted  for  the  benefit  of  the 

^79-  beads  of  every  one  of  the  tenants,  and  as  the  right  of  common 

walrcn'  "  *  which  every  man  has  runs  through  the  whole  common,  and  no 
Nov,  60.  particular  tenant  has  a  right  to  one  part  more  than  another,  it 
gUon.  i.—  follows  that  no  (/>)  difirefs  can  be  taken  thereon,,  iior  can  the  re- 
c4ry°  Co.  cognizors  of  the  aiTife  have  the  view  of  any  particular  part  to  which 
Lit.  144-  the  grantee  of  the  rent  hath  a  right,  and  therefore  cannot  put  him 
(Z.)  Though  -j^  {^ifm  of  the  rent  by  a  twig  or  a  turf. 

a  rent  can-  . 

not,  for  the  reafons  herein  mentioned,  iffue  out  of  a  common,  yet  by  the  ii  G.  2.  c.  19.  f.  8.  it  is 
en  ifted,  that  it  Ciall  be  lav.ful  for  every  landlord,  h'u  fteward,  bailifT,  receiver,  or  other  perfon  empowered 
by  hm,  to  feize  as  a  diftreis  for  rei^t  any  cacile  or  rtock  of  their  tenants  feeding  upon  any  common  ap- 
pendant or  appurtenant,  or  any  ways  belcrging  to  any  part  of  the  premifcs  demifed. 

Bro.  Aflife,  So,  rent  cannot  ifTue  out  of  a  rent,  for  the  ftatute  of  WeJIm.  2. 
pi. a.  ^jo  J?cl,  \,J}at.  I.)  gives  an  aflife  in  certo  loco  capiendo ;  but  a  rent 

cannot  be  put  in  view. 
sCo.  3.  So  it  is  of  tithes,  for  a  refervatlon  of  rent   upon  a  leafe  of 

Cro.  Jac.       i\i^xi\  is  nct  good,  becaufe  there  is  no  place  upon  which  the  dif- 
trefs  can  be  taken,  nof  any  land  to  be  put  in  view  to  the  recog- 
nitors, or  of  which  they  may  give  him  feifin. 
Chan.Ca.  But  it  has  been  decreed  in  equity,  that  vv^here  a  rent-charge  of 

IaK  ^  Ai""  ^°  ^'  ^^^^  devifcd  out  of  a  reclory,  the  glebe  whereof  amounted 
linton.  Giib.  but  to  40  s  per  awnmtf  that  the  whole  recftory  (hould  be  liable  to 
onRents,22.  the  payment  of  the  rent ;  and  the  proprietor  of  the  re6lory  was 

decreed  to  pny  the  arrears  of  the  rent  and  cofts. 

7  Co.  23.  A  rent  cm  not  iffue  out  of  a  hundred,  fair,  ofhce,  ^c.  for  thefe 

clib'  on"       were  inftituted  for  particular  purpofes,  and  are  for  publick  utility. 

Rents,  22.     So  of  an  advowfon,  in  which  the  patron  has  no  intereft  but  to 

appoint  an  able  and  fit  perfon  to  the  church,  without  making  any 

profit  to  himfelf. 

But, 
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But,  though  a  reverfion  or  remainder  be  incorporeal,  and  can  loE.  4.  4, 
pafs  only  bv  erant,  vet  a  rent  referved  upon  a  grant  of  them  is  ^^^  "^'^ 

*^        1        r  ,  1        1  1  I       r  1  I  Diltrefs,  47. 

good  ;   for  t.iough  the  grantor  has  no   remed)  tor  them  during  pg^j.,  ^,,^' 
the  continuance  of  the  particular  ellate,   yet,  fmce  they  relate  to   (z  . 
lands  which  were  originally  granted  to  make  profit  of,   •■he  judges  ^°-  ^^' 
have  gone  as  far  as  they   cnuld  to  purfue  the  intention  of  fuch  ca  Lit.*47^! 
original  donations,  and  therefore  have  ar'.mitted  fuch  refervations  a.    Giib.  oa 
to  be  good  immediately,  fince  the  lands  in  which  the  gr.mtor  had  l^ents>H- 
the  reverfion  were  originally  given  for  that  purpofe.  viz    to  make 
profit  of.     And  this  conftru^ion  is  the  more  reafonable,  becaufe 
in  this  c.-iCc  there  is  a  remeciy  by  diftrefs  for  all  the  arrears,  when 
the  reverfion  executes  by  the  determination  of  the  particular  ellate, 
whereas  there  is  no  poihbility  of  fuch  remedy  in  the  cafe  of  tithes, 
commons,  fairs,  t5'c. 

So,  and  for  the  fame  reafon  it  is,  if  the  lord  grants  his  feignory,  2  Roll,  Abr. 
referving  rent ;  for  here  is  a  profpe61:,  though  it  be  diftant,  of  a  '*+^* 
remedy  by  diftrefs  upon  the  efcheat  of  the  tenancy. 

So,  if  there  be  lord  mefne  and  tenant,  and  the  mefne  make  a  Perk.  fe<a. 
gift  in  tail  of  the  mefnalty,  referving  rent,  this  is  a  good  referv-   ^^7-    Cio. 
ation,'  becaufe  the  tenancy  may  efcheat  to  the  donee,  and  then      '^'  ^^ 
the  donor  fliall  have  remedy  by  diftrefs  for  all  the  arrears. 

Alfo,  if  a  leafe  be  made  for  years  of  an  incorporeal  inheritance,  5^"*  3* 
which  lies  only  in  grant,  referving  rent,  fuch  refervation  is  good  c!fb*'cro 
to  bind  the  Leliee  by  way  of  contraCV,  for  the  non-performance  of  lac.  452. 
which  the  leffor  fhall  have  an  a£tion  of  debt  becaufe,  if  the  leflee  ^  Sauad. 
undertakes  to  pay  fuch  an  annual  fum  by  his  deed,  fuch  under-  y^^t.  gS. 
taking  gives  the  leffor  a  right  to  it,  and  the  law  in  all  cafes  gives  Lev.  30S. 
|"emedies  adequate  and  correfpondent  to  every  man's  right. 

As,  when  in  covenant,  for  non-payment  of  rent,  the  plaintiff  Ld.Raym. 
declared  that  he  was  feifed   of  tithes,  and  by  indenture  demrfed  77-  Daiiton 
them  to  the  defendant,  rendering  rent,  which  he  covenanted  to  Vide  ^G-n. 
pay,  and  for  the  non-payment  thereof  the  plaintiff  brought  his  <='7- 
a£lion  j  the  defendant  having  pleaded  eviftion,  to  which  the  plain- 
tiff demurred  ;  it  was  adjudged  for  the  defendant ;  the  court  hold- 
ing that  this  was  rent,  and  that  the  evifbion  was  a  fufpenfion  of 
it,  and  therefore  that  the  plea  was  good. 

If  a  man  makes  a  leafe  of  Blachacre  to  commence  infuturo,  and  2  Roll.  Rep. 
of  Whiteacre  to  hcgitiin prafenti,  rendering  rent,  payable  at  Michael-  4-67;^  FaU 
masy  before  the  commencement  of  the  term  of  Blackacre^  this  is  a     *'    ^'^^  ^* 
good  refervation  immediately,  for  it  is  but  one  entire  rent,  and 
as  fuch  is  payable  according  to  the  refervation. 

So  it  is,  if  a  man  grants  a  future  interefb  in  land,  as,  if  it  be  a  2  Roll.  Abr. 
leafe  for  years,  to  commence  five  years  after  the  making  of  the  4-6  ©"^i^* 
leafe,  the  leffor  may  referve  a  rent  immediately,  becaufe  this  is  a  ^q  °  '    ^^' 
good  contradl:  to  oblige  the  leffee,  and  to  ground  an  a^lion  of  Plow.  423. 
debt ;  and  the  leffor  may  likewife  have  his  remedy  by  diftrefs  for 
the  arrears  when  the  leffee  comes  into  poffeffion. 

A  leafe  of  the  vefture  or  herbage  of  land,  referving  rent,  is  good,  Co.  Lit.  47. 
becaufe  the  leffor  may  come  upon  the  land  to  diftrain  the  leffee's 
Veafts  feeding  thereon, 

Alfo, 
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Co.  Lit.  47.       Alfo,  the  king  may  referve  rent  out  of  an  incorporeal  inherit- 

5C0. 4. 56.  ance^  becaufe  by  his  prerogative  he  may  diflrain  in  all  the  lands 

of  his  lefTee  for  fuch  rent ;  and  therefore,  fince  he  has  a  remedy 

for  the  rent,  there  is  no  reafon  that  fuch  refervation  Ihould  not 

be  good, 

iP.  Wms.  But,  if  the  king's  tenant  makes  a  leafe  of  the  lands  not  holden 

3°^-  of  the  king:,  either  for   years  or  at  will,  tlie  k\n\r  cannot  diftrain 

At  tot  nev~  "^  o 

General  V.     ^"ch  lauds  in  tiie  hands  of  the  under-lcirec.     So,  if  they  are  ex- 
Mayor  ot      tended  on  an  elegit,  or  if  they  be  under  fequeftration  ;  but  in  this 
Coventry.      j^j^  cafe,  upon  application  to  the  court  of  Chancery,  liberty   will 
be  given  to  diflvain  without  incurring  any  contempt  of  that  court. 

(C)  Upon  what  Conveyance  a  Rent- Service  may  be 

refer  ved. 

10 E.  4.  r  ttERE  it  may  be  laid  down  as  a  rule,  that  a  rent-fervice  may 
CoLit  id.4.  be  referved  upon  every  conveyance  that  palTes  any  eftate  to 

J52.  the  tenant,  or  enlarges  an  eftate  already  in  him  ;  for  the  rent  be- 

akoil.  Abr.  ing  an  annual  return  by  way  of  retribution  for  fomething  given, 
t^Ub.  on       ^^  follows,  that  where  no  eftate  pafles  by  the  conveyance,  there 
Rent?,  26.     ought  to  be  no  retribution  or  return.     Befides,  the  thing  given 
was  anciently  in  nature  of  a  pledge  for  the  rent,  and  therefore 
ought  to  be  fuch  that  the  giver  might  formerly  have  rcvefted  him- 
felf  in,  and  now  may  have   recourfe  to  for  a  diftrefs  upon   non- 
payment of  the  rent.     Hence  therefore  it  is,  that  if  the  difleifee 
releafes  all  his  right  to  the  diffeifor.  referving  rent,  the  refervation 
is  void. 
^^■^7'  So  it  is,  if  there  be  lord  and  tenant,  and  the  tenant  hold  of 

41X.  *  ^"^  '^'■^  ^y  f^^lty  and  20  s.  rent,  and  the  lord  releafe  to  his  tenant. 

Dyer,  230.     or  tonfirm  his  eftate  in  the  tenancy,  yielding  to  him  a  hawk  or 
M0.631.       j-gfe  yearly,  this  new  refervation  is  void,  becaufe  there  is  no  eftate 
13    0-  Sd-     giyeu  to  the  tenant,  for  which  he  fliould  make  that  new  return 
of  fervice  to  his  lord.     But  the  lord  upon  fuch  releafe  or  confirm- 
ation may  confirm  the  tenant's  eftate  to  hold  by  lefs  fervices,   as 
in  this  cafe  by  fealty  and  5  j-.  rent,  becaufe,  by  the  fame  reafon 
that  he  may  releafe  his  feignory,  he  may  likewife  abridge  himfelf 
of  part  of  it. 
Gl  b.  on  If  there  be  tenant  for  life,  and  he  in  reverfion  releafe  to  him  in 

lo^E^^l^-'  ^'^'^^  referving  rent,  the  refervation  is  good,  becaufe  the  tenant's 
Co.  Lit.  eftate  is  enlarged  by  the  releafe,  and  therefore  the  rent  referved 
193.  b.  oueht  to  be  paid  in  return  for  the  inheritance  given,  and  the  leflbr 

has  immediate  remedy  by  diftrefs  for  recovery  of  it.     So,  upon  a 
furrender  by  deed,  rent  may  be  referved. 
13  Co.  55.         5q^  if  ti^e  1q|.j  of  a  manor,  by  indenture  at  common  law,  re- 
cafe.""'co      leafes  to  his  copyholder  in   fee,  to  him  and  his  heirs,  or  confirms 
Lit.  193.       fuch  lands  to  his  copyholder  and  his  heirs,   referving  a  rent,   this 
refervation  is  good,  becaufe  the   releafe  or  confirmation  enure  by 
way  of  mitter  le  ejlate^   to  pafs  an  eftate  at  common  law  to  him, 
where  before  he  had  but  a  copyhold  or  cuftomary  eft.^te  at  will. 
But  upon  a  releafe  or  confirmation,  which  enures  by  way  of  mitter 
le  droity  no  rent  can  be  referved  j  and  in  the  other  cafe,  though  the 

refervation, 


2  Roll.  Abr. 
449 


lEcnt  II 

refervation,  be  it  by  indenture  or  deed-poll,  be  good,  yet,  without 
claufe  of  dillrefs,  it  is  only  a  rent- feck. 

So,  upon  a  releafe  that  enures  by  way  of  mitter  le  eJJate,  as  when  Co. Lit.  193. 

one  joint-tenant  releafes  to  another,  a  rent  may  be  referved.  But  ^'"'  °'^g 
quare^  if  fuch  releafe  carries  the  fee-fimple,  whether  fuch  rent  be 
a  renr-fervice,  in.ifmuch  as  the  releafee  being  in  from  the  firil 
feoffor,  there  can  be  no  tenure  of  the  releafor  and  confequently 
the  rent  muit  be  feck,  unlefs  there  be  a  clnufe  of  dillrt-fs  in  the 
deed  of  r.-leafe  ;  for  fo  it  is  in  the  cafe  of  a  feoffment  in  fee  fmce 
the  ftatute  quia  emptores  terrarum^  as  is  before  obferved. 

At  common  law  no  rent  could  have  been  referved  upon  a  bar-  2111(1.673. 

gain  and  fale,  becaufe  only  a  ufe  paffed,  which  was  not  any  eftate  2.  Co.  54. 

to  Vv'hich  tlie  bargainor  could  have  recourfe  for  a  diftrefs  ;  but  now  ^^    q,xo. 

by  the  flatute  27  H.  8.  c.  10.  the  poffeffion  is  executed  to  the  ufe,  Eliz.  595. 

and  therefore  the  bargainor  mav  now  have  recourfe  to  the  land  for  {f '"'•  "" 

,.n       r  °  ^  Rents,  2S. 

a  dutreis. 

There  can  be  no  rent  referved  upon  any  conveyance,  that  enures  ^  Roll-  Abr. 

by  way  of  extinguifliment  of  the  eftate  of  the  grantor,  becaufe  in  ^^^'  ''"^'^* 

fuch  cafe  there  is  no  reverfion  left  in  him  to  create  a  tenure  ;  and  ciib.  on' 

therefore,  if  a  leffee  furrenders  his  eftate,  rcferving  a  rent,  the  re-  Rents,  29. 

fervation  is  not  good.     But  this  cafe  put  by  RoUe  muft,  it  feems,  r^^^'  ,°2. 

be  underftcod  of  a   leafe  for  life;   for  fuch  a  refervation  may  be  zWod.  174-. 

good  by  way  of  contract,  upon  a  furrender  of  a  leafe  for  years;  wintonv. 

for  when  the  leffor  takes  an  affignment  or  furrender  of  the  leffee's  3,^^  luuv. 

term,  he  agrees  to  take  it  under  fuch  a  yearly  rent;  and  fuch  agree-  361.. 

ment  or  contract  is  a  good  foundatioiT  for  an  action  of  debt,  if  it  ^-  R^y"' 

be  not  performed,  whether  the  agreement  be  by  deed  or  parol.  B.own'iow  v! 

Hew  ley. 

So,  if  a  rent  be  referved  upon   a  feoffment  in  fee,  though  the  Carth.  i6a. 
feoffor  hath  no  reverfion,  yet  this  is  a  rent,  and  recoverable  by  the 
name  of  rent  upon  the  contract. 

fA  rent  cannot  be  referved  on  a  fine  fur  ccon'i'zcmce  de  droit  cojne  Ero.  Abr. 

.  .  .  -  .  t  t    Fine*; 

ceoy  or  on  any  other  fine  which  is  executed  :  but,  if  an  eftate  for  life  '  '      j^'^u^ 

only  be  conveyed  by  the  fine,  the  cognifor  may  referve  a  rent  with  Abr.  tit. 

a  claufe  of  diltrefs.]  f'''«'  ^' 


(D)  By  what  Words   a   Rent   may  be  referved 

created. 


or 


A    Rent-fervicc  being  fomething  in  retribution  for  the  land  that  Co.Llt47.a. 
■^^  paffes,  it  muft  be  referved  by  fuch  words  as  imply  a  return  of  P^rk.  ka. 
fomething  that  was  not  in  the  grantor  before,  in  lieu  of  the  land  p^^^^ 
given;   and   therefore  reddendo,  refervando^  folvendo,  faciendo,  inve-  iRoll.Abr. 
iiiendOfZvA  fuch  like,  are  proper  words  by  M'hich  a  rent  may  be  re-  ^'^'  ^■'■'^• 

ferved.  t-      t^  ;  onRents,30. 

But,  if  a  man  makes  a  leafe  of  lands,  except  i2d.  or  prater  iid.  Perk.  fca. 
rent,   thefe   are  no  good  refervations,   becaufe    thefe   words  are  ^'39- 
only  proper  to  referve  to  the  leffor  part  of  fomething  in  being, 
which  would  otherwife  pafs  by  the  leafe. 

So 
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aRrfl.  Abr*       So  it  is,  if  a  man  makes  a  leafcj/z/w  or  faving  20/.  rent,  this  is 
^•45'  no  good  refervation,  bccaufe  there  can  be  no  faving  of  any  thing 

not  in  being  ;  confequently,  a  rent-fervice  being  a  return  of  fome- 
^         thing  not   in  the  leflbr,  in  lieu  of  the  land  given,   cannot  be  re- 
ferved  by  words,  that,  in  their  mod  extended  fignificaiion,  can  only 
preferve  fomething  already  //;  ejfe. 
Perk.  feft.  But,  if  there  be  lord  and  tenant  by  knight's  fervice,  and  the 

^'■>^-  tenant  make  a  gift  in  tail,  to  hold  by  a  vitwwj^falvoforhifecofevvitioy 

that  is,  faving  to  the  tenant  fuch  fervice  by  which  he  held  the  land 
of  his  lord  ;  this  is  good  to  make  the  donee  hold  by  knight's  fer- 
vice ;  for  though  the  tenant  had  not  that  fervice  in  himfelf,  before 
the  gift,  yet  it  was  a  fervice  in  being,  for  the  tenant  was  obliged  to 
doit  to  his  lord;  and  therefore  it  is  but  reafonable  that  he  might 
fave  that  fervice  to  himfelf  which  lie  was  at  the  time  of  the  gift 
obliged  to  perform  to  another. 
»Roil.  Abr.  So  it  is,  if  there  be  lord,  mefne,  and  tenant,  and  the  mefne  hold 
^*^'  by  knight's  fervice,  and  the  tenant  by  focage;  if  the  tenant  make 

a  gift  in  tail  referving  rent,  and  faving  the  knight's  fervice.   the 
donee  in  this  cafe  likewife  fliall  hold  by  knight's  fervice  ;  becaufe 
this  fervice  was  in  being  and  chargeable  upon  the  land  at  the  time 
of  the  gift,  though  the  tenant  was  not  obliged  to  it  himfelf,  and 
therefore  may  be  reafonably  faved  to  him  who  parts  with  the  land 
upon  which  it  was  before  chargeable  :   and  the  rather,  becaufe 
fuch  conftruction  is  moft  beneficial  to  the  publick,  and  the  donee 
not  injured  ;  becaufe  he  willingly  takes  it  under  fuch  charge. 
Moor,  459.        By  articles  of  agreement  indented  between  A.  and  B.   it  is  co- 
se"   Har     tenanted  and  agreed,  that  a  doth  let  Blachacre  to  B.  for  five  years 
rington  v.      from  Alichatltnas  following  •,  provided  always,  that  B.  iliall  pay  at 
Wife.  Michaelmas  and  Lady-day  10/.  by  even  portions  yearly.     This /r^?- 

vifo  is  a  good  refervation  of  the  rentj  for  as  the  words  amounted 
to  an  immediate  demife  of  the  lands  ;  fo  the  rent,  which  is  but  a 
retribution  for  the  land,  ought  to  be  paid  immediately;  and  it  can- 
not be  conftrued  to  be  a  fum  ingrofs,  becaufe  by  the  words  of  the 
articles  (which  being  indented  are  the  words  of  both  the  parties) 
it  is  to  be  paid  yearly. 
Piov.  131.        If  lands  be  leafed  to  A.  and  he  covenant  and  grant  to  render 
_Q°"    ^^'      and  pay  for  the  faid  lands  every  year,  during  the  faid  term,  to  the 
Roll.  Rep,     lefTor,  his  heirs  andaffigns,  10/.;  this  amounts  to  a  refervation.  So 
80.   Cro.      it  |g^  if  )-[je  leflbr  covenant  that  the  leflee  fnall  hold  and  enjoy  the 
sBuift^33(    l^nd,  and  the  leffee  /'/;  conftderatione prtznvjfornm  covenant  to  pay  to 
Jon.  231.      the  leflbr,  his  heirs  and  afTigns,  an  annual  rent  of  10/.  during  the 
Hardr.  325.  term:  for  here  the  rent  is  plainly  given  as  a   retribution  for  the 
a.*n.  7.         \'3iVL<^  which  the  leflee  holds  ;  and  this  being  by  indenture,  the  words 
14th  edit.      are  looked  upon  to  be  fpoken  by  both  parties,  an  1  thefe  may  rea- 
fonably be  conftrued,  that  the  leflbr,  in  confider  .tion  of  the  land 
demifed,  rcferves  the  rent  agreed  on  by  way  of  retribution   or  re- 
turn :  and  therefore  it  has  been  adjudged,  that  fuch  rent  goes  with 
the  reverfion  to  the  heir ;  and  the  executor  of  the  leiTor  fliall  never 
recover  it  by  way  of  covenant. 


(E)  How 
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(E)  How  feveral  Rents  may  be  referved  in  the  fame 

Deed. 

TjERE  the  difference  is  to  be  obferved  between  a  rent  referved  Hob.  171. 
''■  •*   entire  in  the  reddendum,  upon  a  demife  of  feveral  things  in  the  S^°-  H- 
fame  leafe  (for  there,  though  the  rent  be  after  apportioned  to  the  jo^"'*  ^ 
particular  parcels  leafed,  yet  the  refervation  fhall  be  taken  as  one  Knight's 
and  entire) ;  and  vi'here  the  rent  is  not  at  firft  referved  entire,  but  "'^    ^''^* 
upon  the  refervation  is  feveral  and  apportioned  to  the  feveral  things 
demifed.     For  inftance,  if  a  leafe  be  made  of  feveral  houfes,  ren- 
dering the  annual  rent  of  5/.  at  the  two  ufual  feafls,  viz.  for  one 
houfe  3/.  for  another  loj.  and  for  the  reft  of  the  houfes  the  refidue 
of  the  faid  rent  of  5/.  with  a  cla;;fe  of  re-entry  into  all  the  houfes 
for  non-payment  of  any  parcel  of  the  rent ;  this  is  but  one  re- 
fervation  of  one  entire  rent ;  becaufe  all  the  houfes  were  leafed, 
and  the  5/.  was  referved  as  one  antire  rent  for  them  all,  and  the 
viz.  after  does  not  alter  the  nature  of  the  refervation,  but  only  de- 
clares the  value  of  each  houfe. 

But,  if  the  leafe  had  been  of  three  houfes,  rendering  for  one  Dyer,  309. 
houfe  3/.  for  another  iqs.  and  for  the  third  20/.  with  a  condition  l^^'^  ^^g^ 
to  re-enter  in  all  for  the  non-payment  of  any  parcel,  thefe  are  winter's 
three  feveral  refervations,  and  in  the  nature  of  three  diftin6l  de-  *^^<=* 
mifes,  for  which  the  avowries  muft  likewife  be  feveral ;  for  each 
houfe  in  this  cafe  is  only  chargeable  with  its  own  rent,  the  entire 
fum  not  not  being  at  firft  referved  out  of  all  the  houfes  demifed, 
and  afterwards  apportioned  to  the  feveral  houfes,  according  to  their 
refpedlive  value,  as  in  the  former  cafes ;  but  the  particular  fums 
arc  at  firft  referved  out  of  the  feveral  houfes ;  and  therefore  the 
non-payment  of  the  rent  of  one  houfe  cai>  be  no  caufe  of  entry 
into  another. 

So,  if  the  lord  had  referved  out  of  one  houfe   3/.   during  five  5  Co.  55. 
years,  and  20/.  out  of  another  houfe  during  ten  years-,  and  20x.  ^^^oH.Abr, 
out  of  the  third  houfe  to  commence  ten  years  after,  thefe  are  dif-  '^  " 
tin£l  refervations  and  feveral  demifes  •,  and  each  houfe  is  fubje£l 
to  a  diftrefs  but  for  its  own  rent. 

Tenant  in  tail  demifed  the  fite  and  demefnes  of  a  manor  which  Cro.Eliz. 
had  accuftomarily  been  let,  and  alfo  all  the  manor,  and  all  lands  and  ^/anfigij  ^ 
tenements  belonging  to  it ;  habendum  the  faid  fite  and  demefnes,  Rogen. 
and  alfo  the  faid  manor  and  premifes  for  twenty-one  years ;  yield- 
ing and  paying  for  the  faid  fite  and  demefnes  10s.  and  yielding  for 
the  faid  manor  and  premifes  2oj-.      This  was  adjudged  a  good 
leafe  for  the  fite  and  demefnes  which  had  been  accuftomarily  let  •, 
but  for  the  other  parts  of  the  manor  not  ufually  let  the  leafe  was  *  ]^  "'" 
void*;  and  the  whole  leafe  was  not  held  to  be  void,  becaufe  that  ^^'h/s. 
thefe  were  feveral  refervations,  and  fo  in  nature  of  feveral  leafes.      c.  28.  §  2. 

If  a  leafe  be  made  of  two  manors,  habendum  one  manor  for  4  Leon.  30, 
10s.  and  the  other  manor  for  icj-.  thefe  are  feveral  refervations, 
and  each  manor  is  charged  with  its  refpeilive  rent. 

A.  made 


H 


loCo.  io6i 
Kob.  176. 
Humphrey 
Lofield's 
cafe. 


Moorj202. 


Lit.  fe<a. 
314.      Co. 
Lit.  icy.  a 
Moor,  202. 
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A.  made  a  leafe  of  a  cellar  for  a  year,  and  if  at  the  end  of  the 
year  the  parties  fhoulcl  agree  that  the  demife  fhould  continue,  then 
to  have  and  to  hold  the  fame  for  three  years,  reddendo  inde  a7inu' 
atiin  durante  diclo  term'ino  4or.  this  is  one  entire  refervation  as  well 
for  the  fir  ft  year  as  for  the  three  years  ;  for  the  words  d'lElo  termino 
extend  to  both  terms  indifferently. 

And  as  there  may  be  feveral  refervations  in  the  fame  leafe  by 
the  words  of  the  parties,  fo  there  may  be  by  a6l  of  law  ;  as, 
where  a  leafe  for  life  is  made  to  an  abbot  or  bifhop  in  their  pub- 
lick  capacities,  and  to  J.  S.  rcferving  a  rent,  the  lefTees  are  not 
joint- tenants  but  tenants  in  common  ;  and  therefore  the  refervation 
of  the  rent  muft  be  feveral,  and  the  reverfion,  to  which  the  rent 
is  incident,  muft  follow  the  nature  of  the  particular  eftates  on 
which  it  depends,  and  therefore  muft  be  feveral  too. 

So  it  is,  if  there  be  two  ten  ints  in  common,  and  they  make  a 
leafe  for  life,  rendering  rent,  this  refervation  though  made  by  joint 
words,  (hall  follow  the  nature  of  the  reverfion,  which  is  feveral  in 
the  leflbrs,  and  therefore  they  fliall  be  put  to  tlieir  feveral  aflifes 
if  they  be  difleifed,  as  if  there  had  been  diftin6t  refervations. 
But,  if  the  refervation  had  been  of  a  horfe  or  hawk,  which  is  not 
in  its  nature  feverable,  then  for  the  neceifity  of  the  cafe  the  law 
admits  them  to  join  in  one  alhfc. 


Glib,  on 
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{a)  That  the 
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(F)  Of  the  Days  of  Payment. 

'T~'HESE  are  either  by  the  particular  appointment  of  the  parties 
'"'  in  the  deed,  or  by  appointment  of  law  in  default  thereof. 
And  here  it  is  regularly  true,  that  the  law  will  never  controul  the 
exprefs  appointment  of  the  parties,  where  fuch  appointment  will  an- 
fwer  their  intention  ;  but,  though  there  be  particular  days  mention- 
ed in  the  deed  for  the  payment  of  the  rent,  yet,  if  the  manner  of 
fuch  appointment  will  not  fully  anfwer  th.e  defign  of  the  con- 
tra6l,  the  law  in  fuch  cafe  will  alter  or  tranfpofe  the  words  of  the 
deed  ;  becaufe  it  is  the  great  end  of  the  law  to  execute  all  con- 
trails, however  unwarily  or  inartificially  framed,  according  to  the 
purport  and  true  intention  of  the  parties  upon  the  whole  deed. 
Thus  for  inftance.  If  A.  makes  a  leafe  to  B.  the  6th  of  Augujly 
rendering  yearly  the  rent  of  i\os.  at  the  two  feafts  of  the  year, 
viz.  at  Lady-day  and  Michaelmas^  by  equal  portions ;  though  in 
this  cafe  by  the  appointment  of  the  parties  Lady. day  be  the  firft 
term  mentioned,  yet  the  firft  payment  ftiall  be  made  at  Michael' 
mas  enfuing  the  date  of  the  leafe;  for  without  fuch  (o)  tranfpofi- 
tion  the  intention  of  the  parties  could  never  be  fulfilled ;  becaufe 
the  rent  is  referved  annually,  and  the  leflbr  would  lofe  the  profits 
of  one  half-year,  if  the  rent  was  not  payable  at  the  firft  Michael- 
mas;  for  then  the  lefiee  muft  enjoy  the  land  from  the  date  of  the 
leafe  to  the  firft  Michaelmas^  without  paying  any  thing  ;  and  fo 
likewife  from  the  laft  Lady-day  of  the  term  to  the  expiration  of 
it ;  becaufe  though  the  leafe  ended  in  Augiijl,  yet  the  payment 
v/as  not  to  be  made  till  Michaelmas^  before  which  the  leafe  expires. 

If 


If  a  man  makes  a  leafe   the  firft  day  of  May^  referving  rent  zRoll.Abr. 
payable  quarterly  ;  this  flvall  be  intended  quarterly  from  the  making  ^5j°,J  ^^ 
of  the  leafe,  for  if  the  beginning  of  the  quarter  fliould  be  con-  Rents, 50. 
ftrued   to  be  any  other  day  than  the   date  of  the  leafe,  the  lefTor 
would  lofe  the  profits  of  his  land  for  fome  time,  and,  confequent- 
ly,  not  have  a  quarterly  payment  during  the  continuance  of   the 
leafe  ;  [or  the  leflee  would  be  obliged  to  pay  a  quarter's  rent  be- 
fore he  had  received  a  quarter's  profits  of  the  lands.] 

If  a  leafe  be  made  for  years,  provided  that  the  leflee  fhall  zRoU.Abr. 
pay  for  it  at  Michaelmas  and  Lady-day  10/.  by  even  portions  449- 
during  the  term  ;  though  this  rent  be  not  made  payable  yearly, 
yet  the  law  conftrues  it  to  be  fo,  becaufe  it  is  payable  at  the  two 
feafts  during  the  term  •,  and  then,  confequently,  it  muft  be  paid 
yearly,  becaufe,  if  there  be  an  omilhon  of  the  payments  any  one 
year  during  the  leafe,  it  is  not  paid  at  the  two  feafts  during  the  term. 

If    a   leafe  for  years  be   made,    rendering  rent    at    the   four  Sid.  316. 
feafts,  without  faying  yearly,  yet  this  fliall  be  conftrued  to  be  yearly 
during  the  term. 

So,  if  the  rent  had'been  payable  yearly,  without  faying  during  Moor,4.59. 
the  term,  yet  the  payment  mult  be  made  every  year  during  the  con- 
tinuance of  the  leafe. 

A  leafe   referving  rent  pro  quolihet  anno  is  all  one  as  if  it  had  Lutw.  231. 
been  made  payable  annually,  and  then  it  is  to  be  paid  at  the  end  of 
every  year. 

A  [a)  rent  generally  referved  is  payable  at  the  end  of  the  year,  (")  Latch, 
but,  {h^  if  rent  be  referved  annuatun  durante  ternmio  pradiBoy   the  \\\  gyj^ 
firft  payment  to  begin  two  years  after,  this  controuls  the  words  of  329. 
refervation.     So  (<r),  if  a  rent  is  made  payable  yearly,  during  the  (f)Lit.  Rep. 
time  the  ieflee  fhall  enjoy  the  land,  the  lefibr  cannot  demand  this  f/etl.  <". 
rent  half-yearly,  but  muft  wait  to  the  end  of  the  year. 

If  a  man  grants  a  rent  of  10/.  to  another,  payable  at  the  two  ufual  ^  RoU.Abr. 
feafts  of  the  year,  this  (hall  be  intended  by  equal  portions,  though  '^°'  ^g^ 
it  be  not  fo  mentioned  in  the  deed  ;  becaufe  where  there  are  two 
feveral  days  appointed  for  the  payment,  it  is  the  moft  equal  con- 
ftruftion  that  a  moiety  of  the  rent  (hall  be  paid  at  each  day. 

And  if  a  leafe  be  made,  rendi;ring  rent  at  the  two  ufual  feafts  ^RoH-Abr. 
in  the  year,  without  fpecifying  wh.it  feafts  in  certain,  the  law  con-  '^^^Jij,  ,^2 
ftrues  fuch  payments  to  be  at  Michaelmas  and  Lady-day  ;  becaufe 
thefe  are  the  ufual  days  appointed  in  contraQs  of  this  nature  for 
fuch  payments. 

Leflee  for  life  made  a  leafe  for  twenty  years  if  he  fo  long  lived,  1°  Co.  127. 
referving  yearly,  during  the  term,  100/.  at  Michaelmas  and  Lady-day  q^^^^^  ^' 
by  equal  portions,  or  within  thirteen  weeks  after  every  of  the  faid  310.  500. 
feafts.     If  the  leflbr  dies  after  Jlf/V/^i^/f/yTj^j- and  within  the  thirteen  Cro.  Eliz, 
weeks,  there  is  no  rent  due   for  the  laft  half-year ;  becaufe  the  ^  °"  ^  ^' 
lefl^ee  has  election  in  this  cafe  either  to  pay  the  rent  at  Michaelmas,  4Leon.  24.7. 
or  at  any  time  during  the  thirteen  weeks  j  and  if  it  be  not  paid  at 
Michaelmas,  it  is  then  the  fame  as  if  the  rent  had  been  made  pay- 
able thirteen  weeks  after  Michaelmas  only  ;  and,  confequently,  the 
leflbr  dying,  and  the  leafe  thereby  determining  before  the  rent 
became  due,  the  lefliee  fhall  not  be  obliged  to  make  any  return  or 
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But,  if  tenant  in  fee  makes  a  leafe  for  years  to  begin  at  Mi' 
chaelmas^  rendering  100/.  per  annum  at  Michnelmas  and  Lady-day^  or 
within  ten  days  after  every  feait ,  it  feems,  by  the  better  opinion, 
that  the  rent  is  due  the  laft  Michaelmas-day  of  the  term,  without 
any  regard  to  the  ten  days  j  for  the  rcfervation  being  annually  at 
the  two  feafts,  or  within  ten  days,  it  (hall  be  conflrued  at  the  end 
of  every  ten  days  during  the  term,  as  mod  agreeable  to  the  defign 
of  the  contradl ;  and  therefore  the  law  rejeds  the  ten  days  after 
the  lail  feaft,  becaufe  the  term  ending  at  Michaelmas,  there  can- 
not be  ten  days  after  it  during  the  term  for  payment  of  the  rent. 
And  this  conftruclion  is  the  more  reafonable,  becaufe  to  give  the 
leflee  his  election  to  make  the  laft  payment  either  at  Michaelmas 
or  within  the  ten  days,  as  in  the  former  cafe,  were  to  put  it  in  his 
power  to  avoid  the  payment  of  the  laft  half-year's  rent ;  for  if  it 
were  conftrued  not  to  be  due  till  the  end  of  the  ten  days,  the  leflbr 
could  never  oblige  him  to  pay  it,  becaufe  then  the  term  would  be 
ended  before  the  rent  became  due ;  but  the  addition  of  the  ten 
days  was  only  to  enlarge  the  time  of  payment,  not  to  prevent 
the  payment,  or  to  remit  any  part  of  the  rents. 

Debt  upon  an  obligation,  condition  that  whereas  the  plaintiff 
had  demifed  to  the  defendant  all  the  tithes  of  JV.y  which  if  the 
defendant  fiiall  peaceably  enjoy  from  20  February  1661,  nfque  or 
until  Michaelmas  1668,  the  faid  defendant  paying  every  half- 
year  the  fum  of  30/.  viz.  on  the  29th  day  of  September  and 
Lady-day,  or  twenty-one  days  after  each  feaft  during  the  term, 
that  then,  l^c.  and  breach  was  affigned  in  non-payment  of  the 
rent  at  Michaelmas  1668,  to  which  the  defendant  demurs,  be- 
caufe the  enjoymicnt  being  to  be  ufque  or  until  Michaelmas 
1668,  this  excludes  Michaelmas-day ;  and  fo  the  term  is  end- 
ed before  Michaelmas  1668,  and  then  no  rent  can  be  due  at 
Alichaelmas.  But  the  court  were  clearly  of  opinion,  that  Alichael- 
vias-day  in  this  cafe  was  to  be  t.'ken  inclufively ;  and  Hale  cited 
the  Earl  of  'Norihumherland^  cafe,  who  declared  on  a  demife  at 
will,  rendering  rent  at  Michaelmas  and  Lady-day,  and  4eclared 
that  the  defendant  enjoyed  the  land  iifquefejlum  SatiBi  Michaelis, 
and  demanded  rent  due  at  Michaelmas ;  and  there  it  was  moved 
that  ufque  fejliim  excludes  the  feaft;  and  therefore  the  will  being 
determined  before  the  feaft,  the  rent  was  not  due:  but  it  was  there 
ruled  that  zz/^-w^  included  the  day.  And  they  faid,  that  agreements 
were  not  to  have  fuch  conftru61:ions  as  pleadings,  but  to  be  taken 
according  to  the  intent  of  the  parties,  and  being  ufque  fuch  a  day, 
the  day  ought  to  be  commenced  before  the  time  is  come.  And 
they  agreed  that  the  refervation  during  the  term  goes  to  both  feafts, 
viz,  20  February  1661,  and  Micbaclmas  1668,  and  that  the  word 
vfque  (liall  be  taken  inclufively ;  for  without  fuch  conftru<Sl:ion  no 
rent  would  be  then  due,  becaufe  the  term  would  be  ended  before 
Michaelmas  s  and  they  relied  upon  the  cafe  in  [a]  Leon,  and 
8  though 
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thougK  there  be  eleftlon  given  to  pay  on  the  faid  days,  or  twen- 
ty-one  days  after,   yet  this  is  not  material  when  the  laft  feaft  («}Cro.Ei:z. 
comes,   for  then  it  was  abfolutely  due  on  that  day;  and  though  Yeiv.74. 
(a)  Cro.  Eliz.  and  Telv.  feem  contrary,  yet  they  were  not  regarded,  Umbie  v. 
for  other  wife  the  leflbr  would  lofe  the  Lift  quarter,  Fifher. 

In  debt  for  rent  the  plaintiff  declared  on  a  demife,  bearing  date  aLd  Raym. 
the  25  Aug.  II  W.  2'   for  {c\en  years  from  the  24  jfufie  before,  ^^j^^ 
paying  quarterly  at   the  four  moft   ufual  feafls  in  the  year,  or  pi.  7. 
■within  twenty-one  days  after  each  of  the  faid  feafts,  3/.  10/.;  the  yi^o^-ge. 
firft  payment  to  be  made  at  Michaelmas  next  enfuing  the  demife,  y^^^fgn*. 
Is^c;  and  further  declared  that  14/.  of  the  faid  rent  was  in  arrear 
for  one  year  ended  the  24  December^  13  W.  3. ;  for  which,  l^c.  to 
which  the  defendant  demurred ;  and  it  was  obje£led,  that  the 
year  did  not  end  the  24  December^  but  at  St.  Thomas's  day,   ac- 
cording to  the  reddendum^  which  is  21  December ;  which  the  court 
admitted,  and  held,  that  where  fpecial  days  of  payment  are   li- 
mited by  the  reddendum,  the  rent  muft  be  computed  according  to 
the  reddendum,  and  not  according  to  the  habendum  ;   and  that  the 
computation  of  the  rent,  according  to  the  habendum,  is  only  when 
the  reddendum  is  general,  viz.  yielding  and  paying  quartei'ly  fo 
much  rent. 

(G)  To  whom  Rents  may  be  referved  or  granted. 

TjERE  Littletons  text  is  to  be  laid  down  as  a  fure  rule,'that  no  G;ib.  on 
■*^   rent  (which  is  properly  faid   a  rent)  may  be  referved  upon  Lirfe'a** 
any  feoffment,  gift,  or  leafe,  but  only  to  the  feoffor,  donor,  leflbr,  ^^^g,    co. 
or  to  their  heirs,   and  in  no  manner  may  it  be  referved  to  any  Lit.  47'  »• 
ftranger.     And  the  reafonof  the  rule  is,  becaufe  the  rent  is  fome-  ^^'^'  ^' 
thing  paid  by  way  of  retribution  for  the  land,   and  therefore  can 
only  be  made  to  him  from  whom  the  land  paffes.     Be  fides,  the 
refervation  to  a  fl:ranger  was  prohibited  to  avoid  the  danger  of 
maintenance ;  for  if  that  was  allowable,  perfons  might  make  re- 
fervations  to  powerful  men, who  might  extort  more  from  the  tenant 
than  was  originally  contra6led  for. 

Hence  it  is,   that  the  king  has  been  excepted  out  of  the  rule,  Mod  162. 
and  allowed  to  make  the  refervation  of  the  rent  to  a  flraager,  ^^^\'y/\}' 
becaule  there   could  be   no   danger  or  maintenance  in  this  cate,  ^^^^ 
there  being  no  perfon  fo  great  and  powerful  iu  the  kingdom  as  the 
king  himfelf,  who  parted  with  the  land. 

But,  where  the  king  made  a  leafe  of  a  houfe  belonging  to  his  Ld.  Rajm. 
houfekeeper  of  Whitehall^  referving  a  rent  to  the  houfekeeper  for  l^' 
the  time  being ;  though  in  this  cafe  it  was  admitted  that  the  king 
might  referve  rent  to  a  llranger,  yet  it  being  here  made  to  an 
officer  who  was  removeable  at  will,  the  refervation  was  held  ill. 

If  A.  enfeoff  B.  upon  condition  that  B,  and  his  heirs  ^nall  render  Lit.  kO., 
to  C.  and  his  heirs  a  yearly  rent  of  10  /.,  and  if  he  fail  of  payment,  345* 
that  it  (hall  be  lawful  for  A.  and  his  heirs  to  re-enter ;  this  is  not  in 
nature  of  any  fort  of  rent,  but  a  fum  in  grofs,  which  the  feoffee  is 
obliged  to  pay,  to  prevent  the  re-entry  of  the  feoffor  j  for  at  common 
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law,  before  the  ftatutc'of  qvia  emptores,  it  could  not  be  good  as  t 
rent-fervice,  becaufe  nothing  pafled  from  C.  for  which  a  retribution 
ought  to  be  made  ;  nor  can  it  be  good  by  way  of  rent-charge,  be- 
caufe C.  hath  no  remedy  given  him  by  the  deed  to  charge  the 
land  with  it,  or  otherwife  to  recover  it ;  nor  is  it  a  rent-feck,  be- 
caufe though  it  fhould  be  once  paid  to  C.  and  he  thereby  have  feifin 
of  it,  yet  he  fliall  never  have  an  aflTife  for  the  recovery  of  it,  be- 
caufe the  penalty  by  the  deed  is  a  re-entry  to  H.  and  his  heirs, 
which  for  ever  determines  it. 
Co.Lit.2i 3.  But,  if  A.  and  C.  in  this  cafe  had  joined  in  a  feoffment  of  the 
land  by  deed,  referving  rent  to  them  both  and  to  their  heirs, 
and  the  feoffee  had  granted  that  it  fhould  be  lawful  for  them  and 
their  heirs  to  dillrain  for  the  rent,  this  had  been  a  good  grant 
of  a  rent- charge  to  them  both,  becaufe  C.  being  party  to  the 
deed  has  a  remedy  by  dillrefs  for  the  recovery  of  it-,  and  when 
the  feoffee  empowers  C  to  diflrain  on  the  land,  fuch  grant  al- 
ways fuppofes  that  the  diftrefs,  which  is  in  nature  of  a  pledge, 
fhall  remain  in  the  perfon's  hands  to  whom  it  is  given,  till  it  be 
redeemed  by  the  payment  of  the  thing  for  which  it  was  originally 
taken.  ' 
Gro.  Car,  But,  where  the  hufbnnd,  pofTefTed  of  a  term  for  years  in  his 

T*^*    o       own  right,  joins  with  his  vi'ife  in  an  afTiiinment  of  the  term,  re- 
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aRoll.  Abr.  fervuig  rent  to  him  and  his  wife,  and  tlie  lurvivor  or  them,  ir 
450.  Bland  they  (liall  fo  long  live ;  and  if  the  rent  be  arrear,  that  it  (hall  be 
aSaund"'  lawful  for  them  and  the  furvivor  of  them,  and  for  the  alTigns  of 
360.  '  the  furvivor,  to  re-enter,  but  the  wife  neither  fealed  nor  delivered 
the  deed;  this  rent  determined  by  the  death  of  the  hufband,  for  it 
could  be  no  good  refervation  to  the  wife,  becaufe  fhe  had  no  in- 
terefl  in  the  land  to  part  with,  and  therefore  could  have  no  rent- 
fervice  referved  to  her  by  way  of  retribution  for  a  thing  flie  never 
had  in  her  to  part  with;  nor  can  this  amount  to  a  grant  of  a 
rent-charge  to  her,  as  in  the  former  cafe  of  the  feoffment  it  did 
to  C,  becaufe  here  the  wife,  having  never  fealed  and  delivered  the 
deed,  could  be  no  party  to  it ;  and  there  does  not  appear  to  have 
been  any  claufc  of  diilrefs  limited  to  the  wife  by  this  deed,  as 
there  was  to  C.  by  the  deed  of  feoffment,  and  confequently  it 
could  not  be  good  as  a  charge  upon  the  land.  Nor  is  it  good  as  a 
rent-feck  in  her,  b'^caufc  ifl'uing  out  of  the  term  for  years  it  mufl, 
in  its  nature,  be  a  chattel  inteveft,  for  which  no  affife  lies,  which 
is  the  only  remedy  after  feifm  for  the  recovery  of  the  rent-feck. 
Nor  could  the  executor  of  the  hufband  be  entitled  to  the  rent, 
though  it  was  limited  to  them  and  the  furvivor  of  them,  and  the 
alfigns  of  the  furvivor,  during  the  term,  becaufe  the  refervation  to 
the  wife  was  evidently  intended  to  create  an  interefl  and  right  in 
her  to  the  rent,  and  therefore  fliall  not  be  taken  as  words  of  limit- 
ation againfl  the  original  defign  of  them. 
Hob.  130.  If  a  man  makes  a  leafe  for  years,  referving  rent  to  his  heirs,  or 
aRoii.  Abr.  j^j^]-gg  ^  iggfg  to  commence  after  his  own  death,  referving  rent, 

A47.     Lie  ...  .  o  •" 

lea.  346.  this  is  a  rent-fervice  arifing  in  the  heir,  not  by  w:ay  of  new  pur- 

fef  -vye  Co.  chafe  of  fuch  rent,  but  as   incident  to  the  reverfion  defcending 

-M  a^*  *  '^  ^^^^  helXf  and  therefore  may  be  releafed  by  the  anceftor  during 
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Ills  life,  which  it  could  not  be  If  it  were  a  new  purchafe  in  the  i^'ard.  90. 
heir.     And  fo  it  is,  if  the  rent  were  referred  upon  a  leafe  for  life  ^^* 
or  gift  in  tail.     The  reafon  is,  becaufe  the  reverfion  defcends  from 
the  anceftor  to  fuch  heir,  and  the  rent-fervice  is  incident  to  fuch 
reverfion,  and  this  may  as  well  be  as  a  man  that  hath  an  eftate  in 
land  may  grant  fuch  original  charges. 

But,  if  the  rcfervation  had  been  made  to  his  fon,  though  he  H>>b.  1:50. 
happened  afterwards  to  be  heir,  fuch  refervation  is  void  ;  for  it  ^rnh^' 
cannot  be  good  by  way  of  rent-fervice,  becaufe  the  fon  has  not  z  Roll.  Abr. 
the  reverfion  to  which  the  rent  is  incident  at  the  time  of  the  leafe  4.'7- 
made  ;  and  if  the  fon  dies  before  the  rent  commences,  it  may  go  *   '^^  '  ^''^ 
to  a  different  pCi  fon  than  the  reverfion,  which  belongs  to  the  heir 
of  the  father  ;  and   fuch   refervation  cannot  be  good  by  way  of 
new  grant,  becaufe  the  word   refervation  will  not  import  a  new 
grant,  unlefs  it  be  made  to  the  perfon  from  whom  fuch  intereft 
moves. 

If  an  original  grant  be  made  of  a  rent,  to  commence  after  the  Bro.  title 
death  of  J.  S.,  this  is  good  j  for  this  is  not  like  the  cafe  of  lands,  ^^"^'.'^7* 
where  the  livery  mull  carry  the  freehohl  immediately,  and  where  Plow.  156. 
the  abeyance  or  want  of  diftinguifliing  where  the  freehold  is,  may  P^'f"-  ^g- 
be  of  prejudice  to  the  rights  of  others;  for  if  the  freehold  was  ^  «o'-^°4-' 
to  be  granted  infuitiro,  a  man  that  had  brought  his /)r<?fi/)^  againft 
the  grantor,  after  he  had  proceeded  in   it  a  confiderable   time, 
might  have  his  writ  abated  by  the  freehold's  verting  in  a  ftranger, 
by  reafon  of  a   conveyance  made  by  the  grantor  before  the  writ 
brought ;  but  the  grant  of  a  rent  de  novo  is  not  attended  with  this 
inconvenience,  for  no  man  can  have  a  precedent  right  to  a  thing 
which  is  originally  created  by  the  grant  itfelf.     Yet  qutsre  at  what 
diftance  of  time  fuch  charges  may  be  allowed  to  commence,  whe- 
ther it  muft  not  be  after  the  lives  of  the  perfons  in  ejfe,   for  if 
they  be  indefinite,  they  feem  to  tend  to  a  perpetuity  ? 

But  a  rent  in  ejfe^  or  already  created,  cannot  be  granted  to  com-  Bro.  tU!e 
mence  after  the  death  of  J.  5.,  becaufe  to  fuch  rents  there  may  p^""*"''  'g* 
be  precedent  titles,  and  therefore  fuch  grants  are  not  good ;  for 
fnch  freeholds,  by  thus  being  fplit  and  fevered,  do  hide  the  perfon 
in  whom  the  right  is,  and  therefore  the  party  that  has  right  will 
not  be  able  to  difcern  againll  v/hom  to  bring  his  praecipe  for  the 
recovery  of  it 

If  A.  covenants  and  grants  with  B.  that  he  fliall  have  and  en-  Cro.  Car, 
joy  Blackacre  for  fix  years,  and  B.  covenants  to  pay  A.y  his  heirs,  y°j^J^^"'',^ 
executors,  and  adminifirators,  an   annual  rent  during  the  term ;     ' ' 
this,  being  a  good  refervation,  of  a  rent,  fliall,  upon  the  death  of 
A..^  be  paid  to  his  heir  vi'ho  has  the  reverfion,  as  a  retribution  for 
the  profits  of  the  land  which  he  cannot  enjoy  during  the  -term  ; 
and  the  executors  of  A.  fiiall  never  have  any  thing  by  virtue  of 
the  covenant,  though   it  is  in  exprefs  words  granted  to  A.  and 
his  executors. 

So,  if  A.  makes  a  leafe,  referving  rent  to  him  and  his  executors  Co.  Lit.  47. 
and  affigns,  and  dies,  this  rent  is  determined,  for  the  executors  ^R°"-Abr. 
cannot  have  it  for  the  former  reafon,  being  urangers  to  the  rever- 
fion, which  is  an  inheritance ;  and  therefore,  being  never  to  enjoy 
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the  profits  of  the  land  after  the  expiration  of  the  term,  can  ncvcf 

have  a  right  to  a  retribution  or  competifation  for  them. 

Mo.  51.  If  a  bifhop  leafes  tor  years,  refervinji  rent/  provifo  quod  tempore 

tyre  s  ca  e.    i^acatio/iis   d'tcii  epifcDpatus  redd'itiis  prcedicl.  fecundum  ratam  temporis 

folveiur  capitulo  tccUfis  calhedraUs  d'lcli  epifcopatus^  with  a  claufe  of 

re-entry  to  the  fuccefibr  for  non-payment  of  rent  to  the  chapter, 

this  is  a  void  provifo ;  for  the  chapter  being  never  to  come  into 

the  fucceffion  of  the  hind  belonging  to  the  fee,  can  have  no  right 

to  a  return  of  fervice  from  the  leflee. 

a  Roll.  ATir.       If  there  be  two  joint-tenants,  and  they  make  a  leafe  by  parol  or 

Co^Lit  4.7    deed-pull,  referving  rent  to   one  only,  yet  it  (hall  enure  to  both ; 

Vcnc  161.    but,  if  the  leafe  had  been  by  deed  indented,  the  refervation  fhould 

have  been  good  to  him  only  to  whom  it  was  made,  and  the  other 

fhould  have  taken  nothing.     The  reafon  of  the  difference  is  this  ; 

where  the  leafe  is  by  deed-poll  or  parol,  the  rent  (hall  follow  the 

reverfion,  which  is  jointly  in  both  lell'ors;  and  the  rather,  becaufe 

the  rent  being  fomething  in  retribution  for  the  land  given,   the 

joint-tenant  to  whom  it  is  refcrved  ought  to  be  feifed  of  it  in  the 

fame  manner  he  was  of  the  land  demifed,  which  was  equally  for 

the  benefit  of  his  companion  as  himfelf ;  but,  where  the  leafe  is 

by  deed  indented,  ihey  are  eflopped  to  claim  the  rent  in  any  other 

manner  tlian  it  is  refcrved  by  tlie  deed,  becaufe  tlie  indenture  is 

the  deed  of  each  party,   and  no  man  (hall  be  allowed  to  recede 

from  or  vary  his  own  folcmn  adl. 

(H)  Of  the  Continuance  of  the  Rent,  and  to  whom 
to  be  paid  ;  and  herein,  of  the  diftin(5t  Intcrefts 
of  the  Heir  and  Executor  of  the  LefTor. 

Co.  Lit.  47.  TjERE,  firft,    is  obfervable  tlie  difference  between  a  general 
aRoi.  Abr.  rcfeivation,  without   mentioning  any  perfon  in  certain    to 

489.  450.     whom  the  rent  fliall  be  paid,  and  a  particular  refervation  to  the 
Dyer,  45.      leffor  without  mentioning  any  other  perfon  to  whom  it  {hall  be 
■  ^^*      paid.     For  where  the  refervation  is   general,  the  rent  fliall  be 
carried  over  to  the  perfon  who  fliould  have  fucceeded  to  the  eflate, 
if  no  leafe  had  been  made;  but,  where  the  refervation  is  parti- 
cular, as  to  the  leffor,  without  going  further,  there,  the  rent  fhall 
determine  with  his  death,  though  tlie  leafe,  upon  which  it  is  re- 
fcrved, be  flill  continuing :  as,  if  A.  makes  a  leafe  for  years,  re- 
ferving a  certain  rent,   without  faying  to  the  leffor  or  his  heirs,  yet 
this  general  refervation  fliall  carry  the  rent  not  only  to  the  leffor, 
but  even   to  his  heirs  that  fucceed  in  the  reverfion,  becaufe  the 
rent  is  referved  as  a  retribution  or  compenfation  for  the  land  de- 
mifed, and  therefore  ought,  from  the  nature  of  the  con  trad,  to 
be  of  equal  duration  with  the  dcmife.     But,  if  A.  had  made  a 
leafe,  referving  a  certain  rent  to  himfelf,  he  has  thereby  deter- 
mined how  long  the  refervation  iliall  continue,  and  therefore  it 
fhall  never  be  carried  further  than  the  period  of  time  the  leffor 
himfelf  has  fixed  it. 
^Co.  55.        So,  if  a  leafe  had   been  made  by  yjf.,  yielding  and  paying  to 
CelLiti'47!  ^""^  ^"^  ^"^  affigns  yearly  the  rent  of  10  j-.j   this  rent  (hall  like- 
wife 


wife  determine  by  his  death,  and  his  heirs  fhall  never  have  it,  be-  Cro.  Car. 
caufe  there  are  no  words  to  carry  it  to  the  heir  who  is  to  have  the  yj^^  ^g^. 
rcverfion  ;  and  the  leflbr  having  exprefsly  limited  it  to  himfelf,  has  2  Lev.  13. 
thereby  determined  it  to  his  own  life,  for  his  affigns  cannot  have  ^-'*'^*  *'.^' 
it  longer  than  the  leflbr  himfelf  Ihould  have  had  it;  and  thefe 
words,  his  ajfignsy  cannot  enlarge  the  refervation ;  for  if  he  had 
afligned  over  the  reverfion,  the  rent  by  his  own  death  had  deter- 
mined ;  fecuSy  if  he  had  referved  it,  duraig  the  term. 

So,  if  the  refervation  had  been  made  to  the  leflbr  and  his  2R0I.  Abr. 
executors,  or  to  him,  his  executors  and  aiTu^ns ;  in  thefe  cafes,  the  ^o?Lit.  47. 
rent  determines  with  the  life  of  the  leflbr,  becaufe  the  executor 
cannot  take  the  rent ;  for  that  if  it  be  continued  beyond  the  life  of 
the  leflTor,  it  mull  be  carried  over  to  him  who  is  to  fucceed  in  the 
eftate,  and  tliat  is  the  heir  at  law  ;  but  the  heir  cannot  take  in  thefe 
cafes,  becaufe  there  are  no  words  in  the  deed  to  carry  it  to  him. 

If  A.  makes  a  leafe,  rcferving  rent  to  him  or  his  heirs,   this  is  C0.Lit.214. 
a  good  refervation  during  the  life  of  A.^  but  void  as  to  his  heirs,  1^°'  \^^' 
becaufe  the  refervation  being  to  him  or  his  heirs  in  the  disjunflive,  ■* 

both  cannot  take  it ;  and  the  word  heirs  cannot  be  words  of  limit- 
ation, becaufe,  if  they  are  to  take  at  all  they  muft  take  origin- 
ally *,  for  if  the  rent  vefts  in  the  leflbr,  it  cannot  afterwards  go  to 
the  heirs,  for  that  would  be  contrary  to  the  words  of  the  referv- 
ation, which  limited  the  rent  either  to  the  leflbr  or  his  heirs,  but 
not  to  both  of  them. 

But  it  hath  been  adjudged,  that  where  an  abbot  made  a  leafe, 
rendering  rent  to  him  or  his  fucceflbr  during  the  term,  that  this 
refervation  was  good  to  the  fucceflbr  after  the  death  of  the  leflTor, 
becaufe  here  the  rent  by  exprefs  words  is  made  payable  during 
the  confmuance  of  the  tertn,  and  therefore  as  an  incident  to  the  re- 
verfion  muft  go   in   fuccefiioa  with  the  inheritance;  and  tliere-  <;Co-iii. 
fore  the  fucceflor  of  the  abbot  or  afllgnee  of  the  reverfion  muft  caL°Cro, 
neceflarily  have  it ;  for  the  rent  being  but  a  retribution  for  the  Eiiz.  So^;. 
land,  none  can  have  a  right  to  it  but  thefe  who  would  have  fuc-  ^l-'  ^^^' 
ceeded  in  the  eftate,  if  the  land  for  which  the  retribution  is  given  ^^  ' 
bad  never  been  leafed. 

If  tenant  in  fpecial  tail  leafes  for  years,  referving  rent  to  him,  Hard.  89. 
his  heirs  and  alfigns,  this  rent  fliali  go  with  the  reverfion  to  the  "^" '  ^' 
fpecial  heir  in  tail,  though  it  be  referved  to  the  heirs  generally  ; 
for  the  word  heir  fliall  be  taken  in  that  fenfe  that  will  beft  anfwer 
the  nature  of  the  contraft,  which  isy  that  thofe  who  would  have 
fucceeded  in  the  eftate,  if  the  leafe  had  never  been  made,  fhall 
enjoy  the  rent,  which  is  the  retribution  given  for  the  want  of  the 
land  during  the  leafe. 

If  there  be  tenant  for  life  with  feveral  remainders  over,  fo  S  Co.  69.^ 
fettled  by  limitation  of  ufes,  with  a  power  to  tenant  for  life  to  ^^^^'^  °'^ 
make  leafes,  who  makes  a  leafe,  referving  rent  to  him,  his  heirs  i  Anderf. 
and  aflTigns ;  this  is  a  good  refervaticn,  and  fhall  go  to  thofe  in  173-  . 
remainder:  for  when  the  tenant  for  life  makes  a  leafe,  purfuant  n^j/jfi}^ 
to  fuch  power  given  to  him  by  the  fettlement,  fuch  leflee  derives  edit. 
his  eftate  out  of  the  inheritance,  which  before  the  fettlement  was 
in  the  tenant  for  lifej  and  the  fettlement  being  by  conftru6tion  of 
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law  fubfequent  to  the  eftate  of  the  leflee,  thofe  in  remainder  to 
the  tenant  for  life  are  his  alTignees,  to  whom  the  rent  by  the  ex- 
prefs  words  of  the  leafe  is  relerved  and  limited  after  the  death  of 
the  tenant  for  life. 
S  Co.  71.  So,  if  the  ref'ervation  had  been  in  this  cafe  to  the  lefTor,  and 

every  perfon  to  whom  the  reverfion  and  inheritance  of  the  land 
belongs  during  the  term,  this  would  be  a  good  refervation  to  thofe 
in  remainder,  and  the  law  would,  in  fuch  cafe,  diftribute  the  rent 
according  to  the  feveral  interefts  under  the  fettlement.  But  my 
Lord  Cole  fays,  the  fiirelt  way  is  for  the  tenant  for  life  to  referve 
the  rent  annually  during  the  term^  and  then  the  law  difpofes  of  it 
as  an  incident  t  >  the  reverfion. 
Co.  Lit.  12.  If  a  man  ftifed  of  land  on  the  part  of  his  mother,  makes  a  leafe 
or  a  gift  in  tail,  referving  rent  to  him  and  his  heirs,  this  rent  fhall 
go  with  the  reverfion  to  the  heirs  on  the  part  of  the  mother,  be- 
caufe  the  nature  of  the  contrail  is  fuch,  that  the  retribution 
fliould  go  to  thofe  who  lofe  the  profit  of  the  land  during  the  gift 
or  leafe. 
Co.  Lie.  12.  But,  if  he  had  made  a  feoffment  in  fee,  referving  rent  to  him 
and  his  heirs,  tlie  rent  would  go  Vo  the  heir  on  the  part  of  the 
father,  becaufe  here  is  an  entire^  difpofition  of  the  land,  and  the 
rent  is  in  nature  of  a  new  purchafe  coming  into  the  family  from 
the  grant  of  the  feoffee,  and  thcreiure  tJie  blood  of  the  father  (hall 
be  preferred. 
Vent.  i6r.  If  a  man  pofTcued  of  a  t?rm  for  One  hundred  years  makes  a 
leafe  for  fifty  years,  referving  rent  to  him  and  his  heirs,  this  rent 
determines  witli  his  death;  for  the  heir  cannot  have.it,.  becaufe 
he  cannot  fueceed  in  the  eilate  (being  a  chattel  intereft),  to  which 
the  rent,  if  it  continues  after  the  death  of  the  leiTor,  mull  belong  ; 
and  the  executors  cannot  have  it,  becaufe  there  are  no  words  to 
^Videirfra.  Carry  it  to  them*. 

Latch,  55,        But,  if  a  man,  feifed  of  land  in  fee,  makes  a  leafe  for  years, 
Su?vv  referving  rent  to   him  and  his  affigns  during  the  term,  this  re- 

p-,«n  fervaiion  (hail  not  determine  by  the  death  of  the  leiTor,  but  the 

Ver.t.  163.    xtnt  fliall  go  to  his  heir;  for  though  there  be  no  mention  of  the 
zRoi/Abr    ^'^^'^s  "'  ^^^  refervation,  yet  there  are  words  that  evidently  declare 
451.         *  the  intention  of  the  leGbr,  that  the  payment  of  the  rent  fliall  be 
of  equal  duration  witli  the  leafe,  the  lerfor  having  exprefsly  pro- 
vided tliat  it  fnall  be  paid  during  the  term,   and,  confequently, 
the  rent  mud  be  carried  over  to  the  heir,  who  comes  into  the 
inheritance  after  tlie  death  of  the  leflbr,  and  vi-ouldhave  fucceeded 
in  the  poflcffion  of  the  eilate,  if  no  leafe  had  been  made.     And  if 
the  Icflbr  afligns  over  his  reverfion,  the  afiignee  fliall  have  the 
rent  as  incident  to  it,  becaufe  the  rent  is  to  continue  during  the 
term,  and  thercfere  muft  follow  the  reverfion,  fince  the  lefTor 
made  no  particular  difpofition  of  it  fenarate  from  the  reverfion. 
5O..  T12.  If  a  leafe  be  made  for  years,  referving  rent  during  the  term, 

Cro.  Eiia.  ^^  ^^^  leflbr,  his  executors  and  adlgns,  thi-,  by  the  judgment  of 
Fichmond  and  Butcherh  cafe,  determines  upon  the  death  of  the 
leflbr,  and  does  not  go  to  the  heir.  But  this  judgment  hath  been 
{a)  a  Saund.  fince  overthrown  by  the  authority  of  the  cafe  of  {a)  Sacheverell  v. 
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Frogaie^  becaufe  tlie  refervation  being  to  the  IciTor  and  his  afligns  ^  Lev.  13. 
during  the  term,  (for  the  words  executors  and  adminijlrators  are  venr"iVi^* 
void,  the  leflbr  having  the  inheritance,)  fuch  exprefs  words  evidently  Sachevereii 
difcover  the  intent  of  the  contract,  and  that  the  leflee  agreed  and  ^'  Frogate. 
bound  himfelf  to  the  payment  of  the  rent  during  the  continuance 
of  the  demife. 

So,  and  for  the  fame  reafon,  if  a  termor  for  fifty  years  leafes  for  Vent.  162. 
twenty-five  years,  referving  rent  to  him  and  his  heirs  diirhig  the 
tertn,  the  executors  fliall  have  the  rent  after  the  death  of  the 
leflbr. 

If  A.  grants  a  rent-charge  to  B.  for  forty  years,  with  a  claufe  Cro.  Car. 
of  diftrefs  to  B.  and  his  heirs  durin'^  the  term,  the  executor  of  p'^^j^j  ^^ 
B,   may  diflrain  for  it  during  the  terra  ;   for  the  difiirefs  is  ex-  wilfon. 
prefsly  given  during  the  term,  and  therefore  mufl  belong  to  the 
executor  who  has  a  I'ight   to  the  rent-charge,   being  a  chattel 
intereft. 

A.  tenant  for  three  lives,  to  him  and  his  heirs,  afTigned  over  his  i  P.  Wmr. 
whole  eflate  to  ^  and  his  heirs,  referving  a  rent  of  10/.  a  year  to   »^^'*u  y  „- 
the  affignor,  his  executors,  adminiftrators,  and  afligns,  with  a  pro-  nifonv. 
vifo,    that  upon  non-payment  the  aflignor  and  his  heirs  might  re-  Lord  Lex- 
enter,   and  the   affignee  covenanted   to  pay  the   rent  to  A.^  his  '"S^on- 
executors  and  adminiftrators :  the  queftion  was,  Whether  this 
rent  fhould  go  to  the  heir  or  executor  of  the  allignor  ?   And  it  vas 
decreed  in  equity  that  it  fliould  go  to  the  executor,  as  the  rent  vvas 
referred  to  him,  and  as  there  was  no  reverfiun  left  in  the  affignor 
to  which  the  rent  could  be  incident,  fo  as  to  carry  it  to  the  heir. 
It  was  alfo  held,  that  the  covenant  to  pay  the  rent  to  the  executor 
and  adminiftrator  of  the  alhgnor  was  good  and  binding  both  in 
law  and  equity ;  and  though  the  provifo  was,  that  in  cafe  of  uon- 
payn:ient  of  the  rent  the  affignor  and  his  heirs  might  re-enter,  yet 
the  court  thouuht  this  iminat'erial,  as  in  equity  the  heir,  in  this 
cafe,  muft  be  looked  upon  as  a  trullee  for  the  executor. 

If  a  leafe  be  made,  referving  r;nt  zt  Michaelmas^  or  ten  days  10 Co.  127. 
after ;  the  rent  be  not  paid  at  MichaeltJias,  and,  before  the  ten  days  '^^ft^^^^^' 
are  expired,  the  leflbr  die  ;  the  heir,  and  not  the  executor,  ftiall  ^q^.  cro. 
have  the  rent ;  for  though  it  vvas  in  the  eledion  of  the  leflee  to  EHz.  575« 
pay  the  rent  at  Michaelmas,  yet  the  ten  days  after  are  the  true  ^^^'j'* 
legal  term,  fo  that  the  rent  was  not  legally  due  before  that  time,  yeiv,  167. 
and  therefore  no  chattel.     So,   if  the   leflbr  die  on  the  day  on  Sajnd.  2^7. 
which  the  rent  Is  to  be  paid,  after  funfet,  and  before  midnight,  [^  ^^   ^^* 
the  heir,  and  i^ot  the  executor,  fliall  have  the  rent  j  for  it  is  not 
due  till  the  utmoft  limit  of  the  day,  which  ends  not  till  twelve 
o'clock,  though  the  time  for  demanding  it  for  ccnveniency  be  a 
convenient  time  before  the  fun  fets  *.  *  ^^'^'ffi- 

A.  purfuant  to  a  power  in  his  marriage-fettlement  made  leafes  Lord  Rock- 
of  feveral  parts  of  his  efl:ate  which  were  fettled  on  his  wife,  re-  pg^„"^^^^' 
ferving  rent  payable  at  Lady-day  and  Michat/??iasy  and  died  upon  i  p.  wnu. 
Michaehnas-day  between  three   and   four  in  the  afternoon,^  and   i7^7|^       ^ 
before  funfet,  leaving  B.  his  executor     one  of  the  tenants  paid  A.  \  J,]''  57 
his  rent,  being  18/.,  the  morning  of  the  day  on  which  he  died  j 
and  the  queftipn  was,  as  to  the  arrears  due  from  all  the  tenants, 
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whether,  they  fliould  go  to  the  jointrefs  as  incident  to  the  re- 
verfion,  or  to  B.  the  executor  ?  And  it  was  decreed  by  the  Mafler 
of  the  Rolls,  on  the  authority  of  Clun's  cafe,  that  they  (hould  go  to 
the  jointrefs,  being  incident  to  the  reverfion,  to   which  the  heir 
would  be  entitled  in  cafe  there  had  been  no  jointrefs  ;  but  that  as 
to  the  1 8  /.  rent  paid  by  one  of  the  tenants  to   the  leflbr  upon 
Michaelmas-dny  in  the  morning  on  which  the  lefTor  died,  his  Ho- 
nour held  this  to  be  a  good  payment  as  to  the  leiTee  who  paid  it, 
and  that  he  {hould  not  be  compelled  to  pay  it  over  again,  but  that 
B.  the  executor,  to  whofe  hiands  it  came,  fhould  pay  and  account 
for  it  to  the  jointrefs. 
I  P.  Wms.        But,  where  A.  granted  a  rent-charge  to  B.  for  life,  payable  at 
'^B  l^f'*     Lady-dny  and  Michaelmas,  and  B.   died  on  Michaelmas-day   after 
—Frjai  a      funfet  •,  it  was  held  by  Judge  Tracy^  at  Durham  affifes,  that  as  B. 
note  of  Jul     lived  till  after  funfet,  which  was  the   legal  time  for  dt^manding 
whVfaid'^he    ^^^  ''^"'■>  '^>°"g'^  li^  ^'*^^  before  twelve  at  night,  that  it  fliould  go 
had  confuit    to  the  executors. 

ed  the  Chief  Jultice  Holt  on  the  point,  and  that  upon  confideration  of  all  the  cafes  he  was  of  the  fame 
opinion^ 

PreceJ.  ^.  tenant  for  life,  remainder  to  his  wife  for  life,  ^c.  makes  a 

EaTof^^^*  leafe  at  will,  referving  rent  at  Lady  day  and  Michaelmas^  and  died 
Strafford  v,.  on  Michac'lnias-day  about  twelve  o'clock  at  noon  :  it  was  held  in 
Lady  Went-  this  cafc,  that  his  adminiftrator  was  entitled  to  this  rent.  And 
j"p'v/nis.  herein  the  court  took  a  difference  betwixt  a  rent  incident  to  a  re- 
180.  s.  C.  verfion  that  mull  go  fomewhere,  (if  not  to  the  executor,  then  to 
cited.  the   heir,)  and  where  the  rent  was  to  go  nowhere,  unlefs  to  the 

executor  ;  that  in  the  latter  cafc  if  the  leflbr  lived  to  the  begin- 
ning of  that  day,  at  which  time  a  voluntary  payment  of  the  rent 
might  be  made,  this  would  be  fufficient  to  entitle  the  executor  or 
adminillrator  to  the  rent,  rather  than  it  fhould  be  lofl:  \  for  it 
would  be  flrange  if  the  tenant  fliould  pay  the  rent  to  nobody  j 
and  in  this  cafe  the  perfon  in  remainder  (viz.  the  wife)  can  have 
no  pretence  to  the  rent,  it  beinj^  a  leafe  at  will,  and,  confequently, 
fuch  as  could  have  no  continuance  with  refpeft  to  her. 
3 P.  Wms.  A.  tenant  for  life,  remainder  to  B.  his  fon  in  tail,  A.  being  in 
3'^-  J'^nnef  debt  and  his  ellate  extended,  the  creditor  made  a  leafe  to  J.  S. 
referving  160/.  a  year  payable  quarterly;  A.  died  the  i®th  of 
March,  and  'J.  S.  continued  the  poff.  flion  till  after  the  Lady-day 
next  following  •,  whereupon  B.  claimed  the  whole  rent  from  Chrijh 
mas  to  Lady -day  \  but  the  court  held,  that  as  to  the  rent  from 
Chrijlmas  to  the  lolh  oi  March  it  was  a  gift  in  law  to  the  tenant, 
not  provided  againft  by  any  of  the  acts  of  parliament;  and  that 
there  could  be  no  remedy  as  to  any  apportionment  in  point  of 
{o]  Saik.      {a)  time  cither  in  law  or  equity. 

6^.  pi.  I.  j^m-  j^y^  |,y  ji^g  J  J  Qg^  2.  cup.  19.  §  15.  "  Where  any  tenant 
**  for  life  fliall  die  before  or  en  the  day  on  which  any  rent  was 
«*  referved,  upon  any  demife  which  determined  on  the  death  of 
"  fuch  tenant  for  life,  the  executors  or  adminiftrators  of  fuch  te- 
*'  nant  for  life  may,  in  an  action  on  the  cafe,  recover  of  the  under- 
«'  tenants,  if  fuch  tenant  for  life  die  on  the  day  on  which  the  fame 
**  was  made  payable,  the  whole ;  or  if  before  fuch  day,  then  a 
«*  proportion  of  fuch  rent,  according  to  the  time  fuch  tenant  for 

"  lif§ 


*'  life  lived  of  the  hft  year,  or  quarter,  oi*  other  time  in 
*'  which  the  faid  rent  was  growing  due,  making  all  juft  allow- 
**  ances." 

[Where  a  tenant  In  tail  granted  a  leafe  not  warranted  by  the  Paget v, 
ftatute,   and  died  without  iffue  a  week  before  the  day  of  payment  ^"'   ,    "" 
of  the  half-year's  rent,  and  the  leflee  afterwards  paid  all  that  half-  Lfl^'^tltt 
year's  rent  to   the  remainder-man.  Lord  Hard-wkke  held  the  ex-  Diftrefs, 
ecutors  of  the  tenant  in  tail  entitled  to  the  rent  to  the  day  of  his  ^  '7- 
death ;  for  as  the  leffee  had  fubmitted  to  pay  it,  but  had  paid  it     '"   "    ^  ' 
to  one  who  had  no  riglit  to  it,  the  perfon  to  whom  it  was  fo  paid 
ftiould  be  accountable,  and  confidcred  as  receiving  it  to  the  ufe        % 
of  thofe  who  were  in  equity  entitled  to  it. 

Where  tenants  from  year  to  year  under  demlfes  from  a  tefta-  Vernon  v. 
mentary  guardian  of  an  infant  tenant  in  tail,  who  died  without  ^  n"°rL 
iffue  between   the  days  of  payment,  had  paid  the  who!^  of  the  Rep.  659'. 
rent  to  receivers.   Lord  Thurloive  dire£lcd  fu'h  part  of  it  as  had 
accrued  due  in  the  lifetime  of  the  tenant  in  tiil  to  be  paid  to  his 
perfonal  reprefentative,  for  that  the  tenants  holding  from  year  to 
year,  or  from  period  to  period,  from  a  guardian  without  leafe  or 
covenant,  could  not  be  allowed  to  raife  an   implication  in  their 
own  favour  that  they  fliould  hold  without  paying   rent  to  any 
body.     Thefe  two  cafes  were  decided  independently  on  the  ftntute 
of  I  I  G.  2-   though  Lord  Hardwu  ke  ftrongly  inclined  to  think  that 
a   tenant  in   tail  was  v.'ithin  it :  a  tenant  in  tail  after  pofTibillty 
of  iffiie  extindl,  and  a  tenant  for  years  determinable  upon  lives, 
he  thought,  were  clearly  within  it. 

Where  money  to  be  laid  out  in  the  purchafe  of  land  Is  veiled  Sherrard  v. 
hi  government  fecurltles,  and  the  intereft  and  dividends  are  dl-  '^^""'^' 
retled  to  go  in  the  mean  time  as  the  land  would,  in  that  cafe  if  wiifonv. 
the  tenant  for  life  die  between  the  days  of  payment  of  the  half-  Karman, 
yearly  dividends,  his  executors  are  not  entitled  to  a  proportional  ^mW  2^** 
ihare  thereof  to  the  time  of  his  death,  but  the  remainder-man  Rafhieigh 
takes  the  whole.!  "■  Matters, 

■'  5  Br.  Ch. 

Rep.  99.      Pearly  v.  Smith,  3  Atk.  260.     In  this  lall  cafe,  the  money  had  been  originally  fecured  by 
mortgage,  but  by  order  of  the  court  had  been  transferred  to  goveinment  fecurities. 

( I )  Of  the  Recovery  and   Demand  of  the   Rent  i 
And  herein, 

I.  In  what  Cafes  a  Demand  is  neceflary. 

TJ  ERE  the  material  difference  is  between  a  remedy  by  re-entry,  Co.  Lit. 
■*■■*   and  a  remedy  by  diltrefs,   for  the  non-payment  of  the  rent ;  ??'•  ''• 
for  where  the   remedy   is  by  way  of  re-entry  for  non-payment,  ,^j 
there  muft  be  an  a£lual  demand  made  previous  to  the  entry,  other-  5  Co.  56. 
wife  it  is  tortious  ;  becaufe  fuch  condition  of  re-entry  is  in  de-  ^J"'  5i» 
rogation  of  the  grant,  and  the  eflate  at  law  being  once  defeated  ^  co!  56! 
is  not  to  be  reftored  by  any  fubfequent  payment  j  and  it  is  pre-  Maund's 
fumed  that  the  tenant  is  there  refiding  on  the  premifes  in  order  "'^^ , 
^0  pay  the  rent  for  the  prefervation  of  his  eftate,  unlefs  the  con-     ^"^  '  ^** 

irary 
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trary  appears  by  the  lefTor's  being  there  to  demand  It ;  and  there- 
fore unlefs  there  be  a  demand  made,  and  the  tenant  thereby,  con- 
trary to  the  prefumption,  appears  not  to  be  on  the  land  ready  t;o 
pay  the  rent,  the  law  will  not  give  the  leflor  the  benefit  of  re- 
enti-y,  to  defeat  the  tenant's  eftate,  without  a  wilful  default  in 
him  ;  which  cannot  appear  without  a  demand  hath  been  actually 
made  on  the  land. 
Hutt.  1 14.        So,  if  a  }iomiiie  pcenx  be  given  to  the  leflbr  for  non-payment, 
'3A\'.  ^°^'     ^^  leflbr  mufc  demand  the  rent  before  \\t  can  be  entitled  to  the 
7  Co.  56.      penalty  ;  or,  if  the  claufe  be,  that  if  the  rent  be  behind,  that  the 
eftate  of  the  leflee  (hall  ceafe  and  be  void  ;  in  thefe  cafes,  there 
mud  be  an  a^ual  demand  made,  becaufe  the  prefumption  is,  that 
the  leflee  is  attendant  on  the  land  to  fave  his  penalty  and  preferve 
his  eftate,  and  therefore  fliall  not  be  puniQied  without  a  wilful 
default;  and  that  cannot  be   made  appear  without  a  demand  be 
proved,  and  that  it  was  not  anfwered.     And  the  demand  in  thefe 
cafes  muft  be  made  at  the  day  prefixed  for  the  payment,  and  al- 
leged exprefsly  to  have  be.-ji  made  in  the  pleading- 
Hob.  aoy.  ]3q;^  where  the  remedy  for  the  recovery  of  the  rent  is  by  dif- 
^  u.  .  13.      tj.gfg^  there  needs  no  demand  previous  to  the  diftrefs ;  though  the 
Moor,  883.    deed  fays,  that  if  the  rent  be  behind,  being  lawfully  demanded, 
2  Roll.  Abr.  tiie  leflor  may  diftrain  ;  but  the  leflbr,  notwithftanding  fuch  claufe, 
*^  *            may  diftrain  when  the  rent  becomes  due.     So  it  is,  if  a  rent-charge 
be  granted  to  A.^  and  if  it  be  behind,  being  lawfully  demanded, 
that  then  A.  fhall  diftrain  -,  he  may  diftrain  without  any  previous 
demand,  becaufe  this  remedy  is  not  in  deftru6lion  of  the  eftate, 
for  the  diftrefs   is  only  a  pledge  for  the  payment  of  it,  and  the 
very  taking  of  the  diftrefs  is  a  legal  demand  of  the  tenant  to  pay 
the  rent,  which  was  all  that  was  required  by  the  deed  ;  and  the 
tenant  is  not  injured  by  the  taking  of  the  diftrefs,  becaufe,  upon 
the  tender  of  the  rent,  the  pledges  are  immediately  to  be  reftored, 
or  a  writ  of  detinue  lies  after  the  quantum  of  the  rent  has  been 
fettled  in  a  replevin  ;  whereas   in  the  cafe  of  re-entry,  or  of  the 
penalty,  the  tenant  is  really  injured  either  by  the  lofs  of  his  eftate, 
or  the  payment  of  a  greater  fum  than  the  rent,  which  cannot  be 
reftored  upon  the  payment  of  the  rent ;  and  therefore  he  fhall  not 
be  puniflied  in  fuch  cafes  without  a  villful  default  in  him,  which 
cannot  otherwife  appear  than  by  the  proof  of  a  den\and,  which 
was  not  anfwered  by  the  tenant. 

But  this  general  diftin£lion  muft  be  underftood  with  thefe  re- 
ftri61ions : 
5  Co.  56.  Firft,  That  if  the  king  makes  a  leafe,  referving  rent  with  ^ 

\^\^\  claufe  of  re-entry  for  non-payment,  he  is  not  obliged  to  make 
Moor'  152.  ^ny  demand  previous  to  his  re-entry,  but  the  tenant  is  obliged  to 
Dyer,87,88.  pay  hls  rent  for  tlic  prefervation  of  his  eftate,  becaufe  it  is  be- 
[Ifhndsof   jjp2j.j^  ti^e  l^jng  to  attend  his  fubjecl:  to  demand  his  rent. 

wheiton  rent  is  referved,  wkh  a  condition  of  re-entry,  come  to  tlie  king,  he  may,  by  reafon  of  iiis  pre- 
rogative, take  advantage  of  the  condition  without  demand,  though  the  fubjeft  could  not.  5  Co.  56. 
a.  b.]  . 

Moor,  149.  But  this  exception  is  not  to  be  extended  to  the  duchy  lands, 
p^°'  .  though  they  be  in  the  hands  of  the  king,  for  the  king  muft  make 
cafe.  a  de- 
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a  demand  before  he  can  re-enter  into  fuch  lands  :  but  this  is  by 
the  1  H.  4.  which  provides,  that,  when  the  duchy  lands  oome  to 
the  king,  they  {hall  not  be  under  fuch  government  and  regulations 
as  the  demefnes  and  pofieflions  belonit^ing  to  the  crown. 

So,  if  a  prebendary  makt=  a  leafe,  rendering  rent,  and  if  the  Dyer,  S7. 
rent  be  arrear  and  be  demanded,  that  it  fliall  be  lawtul  for  the  pre-  ^'°' 
bendary  to  re-enter;  if  the  reverfion  in  tniscafe  come  to  thr  king, 
the  king  muft  in  this  cafe  demand  the  rent,  though  he  (hall  be 
by  his  prerogative  excufc^d  of  an  implied  demand  ;  for  the  implied 
demand  is  the  act  of  the  law,  the  other  the  exorefs  agreement  of 
the  parties,  which  thf  king's  prerocative  Ihall  not  defeat  j  there- 
fore in  cafe  of  the  king,  it  he  m.  ke  a  leafe,  referving  rent,  with 
a  provifff,  that  if  the  rent  be  in  arrear  for  fuch  d  time,  (being  law- 
fully demanded,  or  demanded  in  due  form,)  that  then  the  leafe 
fhall  be  void  •,  it  fecms,  that  not  only  the  patentee  of  the  reverfion 
in  this  cafe,  but  alfo  the  king  hinifelf,  whillt  he  continues  the 
reverfion  in  his  own  hands,  is  obliged  to  make  an  actual  demand 
by  reafon  of  the  exprefs  agreement  for  thnt  purpcfe. 

But,  if  the  king,  in  cafes  where  lie  need  not  nuke  a  d^^mand,  4C0. 73» 
afligns  over  the  reverfion,  the  patentee  cannot  enter  for  non-  ^  °'^L^°** 
payment,  without  a  previous  demand,  becaufe  the  privilege  is  in-  462. 
feparably  annexed  to  the  perfon  of  the  king.  Dyer,  87. 

Secondly,  Another  exception  is,  where  the  rent  is  payable  at  Hob  2q3. 
a  place  off  the  land,  with  a  claufe,  that  if  the  rent  be  behind,  = '^o'^- ■'^br. 
being  lawfully  demanded  at  the  place  oft'  the  laud,  or  -with  a  claufe,  ^•ool•,  883. 
that  if  the  rent  be  behind,  being  lawfully  demanded  of  the  perfon  Browni.171. 
that  is  to  pay  it,  that  then  he  may  diftrain  ;  in  thefe  cafes,  though  %^^'  ^ 
the  remedy  be  by  diftrefs  only,  yet  the  grantee  cannot  diftrriin  cont. 
without  a  previous  dcT  and  ;  becaufe  htr-e  tlie  diftrefs  and  demand 
being  not  one  complicat'-,  but  different  a6ls,  to  be  performed  at 
different  places  and  times,  the  demand   muil  he  previc>u.s  to  the 
diflrefs  ;  for  the  diftrefs  is  a  matter  of  agreement  between  the 
parties,  not  of  common  right,  and  therefore  muft  be  ufed  in  the 
manner  that  it  is  given. 

But,  where  the  elaufe  is  no  more,  than  that  if  the  rents  be  *  Rnii.Abr. 
behind,  being  lawfully  demanded,  (without  faying  at  any  place  ^f  ^■ 
off  the  land,  or  of  the  perfon  of  the  grantor,)  that  then  the  grantee  ©"  wWt- 
may  diftram,  there  needs   no  adlual  demand,   becaufe  here  the  Dyer,  34S. 
diflrefs  and  demand  is  but  one  complicate  act,  the  one  included 
in  the  other,  and  ail  done  at  one  time  and  place,  viz.  upon  the 
land;  for  the  diftrefs  is  in  itfelf  a  lawful  demand,  and  therefore 
there  needs  no  adlual  demand  pievious  to  it;   becaufe  all  that  was 
required  by  the  deed  was  a  lavv'ful  demand,  which  the  diftrefs  in 
its  own  nature  is. 

And  there  feems  to  have  been  formerly  another  exception  ad-  PJow.  70. 
mitted,  that  where  the  remedy  was  by  way  of  entry  for  non- pay-  \^°'  ''3' 

1  1  1     1  1  1      -r     T  ^  1       Moor,  408. 

ment,  that  ycrt  there  needed  no  demand,  it  the  rent  were  made  ^^g.  Cro. 
payable  at  any  place  off  the  land  j  becaufe  they  looked  upon  the  Ei'^'  415- 
money  payable  off  the  land  to  be  in  nature  of  a  fum  in  grofs,  which  ^^^'  ^^  ' 
the  tenant  had  at  his  own  peril  undertaken  to  pay.     But  this  opi- 
ijjon  has  been  entirely  exploded,  for  the  place  of  payment  does 

not 
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not  change  or  alter  the  nature  of  the  fervice,  but  It  remains  in 
its  nature  a  rent,  as  much  as  if  it  had  been  made  payable  upon 
the  land  ;  and  therefore  tlie  prefumptiou  is,  that  the  tenant  was 
there  to  pay  it,  unlefs  it  be  overthrown  by  the  proof  of  a  demand, 
and  without  fuch  demand,  and  a  negle6t  or  refufal  thereupon, 
there  is  no  injury  to  the  leflbr,  and,  confequently,  the  eflate  of 
the  leflee  ought  not  to  be  defeated. 
Dyer,  6S.  But,  when  the  power  of  re-entry  is  given  to  the  leflor  for  non- 

payment, without  any  further  demand,  there,  it  feems,  that  the 
leflee  has  undertaken  to  pay  it,  whether  it  be  demanded  or  not ; 
and  there  can  be  no  prefumption  in  his  favour  in  this  cafe  ;  be- 
caufe,  by  difpenfing  with  the  demand,  he  has  put  himfelf  under 
the  neceihty  of  making  an  atlual  proof  that  he  was  ready  to  ten- 
der and  pay  the  rent. 
Hob.  207.  There  is  another  exception  when  the  remedy  is  by  diftrefs,  and 
so  ..  r.  ^jj^j  jg^  when  the  tenant  was  ready  on  the  land  to  pay  the  rent  at 
the  day,  and  m;;de  a  tender  of  it  ;  there,  it  feems,  there  mufl;  be 
a  demand  previous  to  the  diftrefs,  becaufe  where  the  tenant  has 
fhewn  himfelf  ready  on  the  day  by  the  tender,  he  has  done  all 
that  in  reafon  can  be  required  of  him  ;  for  it  would  put  the  tenant 
to  endlefs  trouble  to  oblige  him  every  d^y  to  make  a  tender  ;  it 
being  altogether  uncertain  when  the  leflbr  will  come  for  his  rent, 
when  he  has  omitted  to  receive  it  the  day  which  he  himfelf  has 
appointed  by  the  leafe  for  payment  and  receipt  ;  wherefore  as  the 
leflee  muft  expert  the  leflbr,  and  be  ready  to  pay  it  at  the  day 
appointed  for  the  payment  of  it,  elfe  the  leflbr  may  diftrain  for 
it  without  any  demand  ;  fo,  where  the  leflbr  has  lapfed  the  day  of 
payment,  and  was  not  on  the  land  to  receive  it,  he  muft  give 
the  tenant  notice  to  pay  it  before  he  can  diftrain  for  it ;  for  the 
tenant  (hall  be  put  to  no  trouble  where  it  appears  that  he  has 
omitted  nothing  on  his  part. 
Hob.207.  And  where  the  tender  is  made  by  the  tenant  on  the  land  at  the 

day,  there,  a  demand  on  the  land  is  fufficient  to  juftify  a  diftrefs 
after  the  day  ;  becaufe  the  demand  in  fuch  cafe  is  of  equal  noto- 
riety with  the  tender,  and  by  a  parity  of  reafon  the  tenant  ought 
to  take  notice  of  fuch  demand,  as  well  as  the  leflbr  of  the  tender 
on  the  land. 
Hob.  207.         But,  if  the  tenant  had  tendered  the  rent  on  the  day  to  the  per- 
2R0II.  Abr.  f^y^  of  the  leflbr,  and  he  refufed,  it  feems,  by  the  better  opinion, 
that  the  leflojr  cannot  diftrain  for  that  rent,  without  a  demand  of 
the  perfon  of  the  tenant ;  becaufe  tlie  demand  ought  to  be  equally 
notorious  to  the  tenant  as  the  fender  was  to  the  leflbr. 
Hutt.  13.  So,  if  the  fervices  by  which  the  tenant  holds  be  perfonal,  as 

liob.  207.     homage,  fealty,  ^ifc.  the  demand  muft  be  of  the  peri"on  of  the 
tenant,  becaufe  this  fervice  is  only  performable  by  the  very  per- 
fon of  the  tenant ;  and  therefore  a  demand,  where  he  is  not, 
would  be  improper. 
Cro.Car.  Again,  if  the  rent  be  feck,  and  the  tenant  be  ready  at  the  laft 

^'co  2  a  ^"^^"^  °^  *^^  ^^y  °^  payment  to  pay  the  rent,  and  the  grantor  be 
Hob.' 207.  not  there  to  receive  it,  he  muft  afterwards  demand  it  of  the  per.? 
2R0II.  Abr.  fon  of  the  tenant  on  the  lands  before  he  can  have  his  afiife ;  be- 
*"'''  caufe 


caufe  the  tenant,  by  the  tender  at  the  day,  has  done  all  that  was 
required  on  his  part ;  and,  if  the  grantee  might  have  his  affife, 
after  fuch  tender  on  the  day,  without  a  demand  of  the  perfon, 
the  tenant  might  be  made  a  difleifor,  and  damages  for  the  dif- 
feifin  laid  upon  him,  without  any  wilful  default  in  him.  But,  in 
the  cafe  of  a  rent-charge,  after  fuch  tender  of  the  tenant  on  the 
land,  the  grantee  may  afterwards  demand  the  rent  on  the  land, 
becaufe  he  has  his  remedy  by  diftrefs,  which  is  no  more  than  a 
pledge  for  the  rent,  and  this  being  to  be  found,  and  taken  on 
the  land,  the  grantee  need  only  demand  his  rent,  where  he  can 
find  his  remedy,  which  is  on  the  land.  But  in  this  cafe,  if  the 
grantee  cannot  find  the  tenant  on  the  land  to  demand  the  rent, 
he  may,  on  the  next  feafh  on  which  the  rent  is  payable,  demand 
•all  the  arrears  on  the  land  -,  and  if  the  tenant  is  not  there  to  pay 
it,  he  has  failed  of  his  duty,  and  is  guilty  of  a  wilful  default, 
which  amounts  to  a  denial ;  and  that  denial  being  a  dilTeifin  of 
the  rent,  the  grantee  may  have  his  affife,  and  by  that  fhall  re- 
cover all  the  arrears. 

But,  If  there  has  been  neither  a  tender  of  the  rent,  nor  a  de-  Lit.  kSt. 
mand  of  the  grantee  on  the  day,  there,  the  grantee  may  after-  *^3' 
Wards  demand  the  rent  on  the  land;  becaufe,  the  tenant  having  2R0I1.  Abr. 
omitted  to  do  his  duty  by  a  tender  on  the  day,  he  is  ftill  obliged  427- 
to  anfwer  the  legal  demand  of  the  grantee,  which  is  well  made 
upon  the  land,  becaufe  the  rent  iiTues  thereout ;  for,  where  there 
is  no  tender  on  the  day  of  payment,  the  rent  is  due  and  payable 
every  day  afterwards ;  and  therefore  a  demand  in  the  fame  man- 
ner as  the  law  requires  is  fufficient ;  and,  confequently,  the  non- 
payment, after  a  demand  on  the  land,  is  a  denial  and  difleifm,  for 
which  the  grantee  may  have  his  affife. 

If  a  leafe  be  made  referving  rent,  and  a  bond  given  for  per-  Cro.  Elle. 
formance  of  covenants  and  payment  of  the  rent,  the  leiTor  may  l?^'f"*' 
fue  the  bond  without  demanding  the  rent ;  for  the  bond,  being  Hob.  8. 
only  a  collateral  fecurity  for  the  rent,  makes  no  alteration  in  the 
nature  of  it ;  but  it  muft  ftill  be  paid  in  the  fame  manner,  and 
at  the  fame  time  and  place,  as  if  there  had  been  no  bond  given; 
and  therefore  is  fubje€l  to  the  former  rules  and  diftindtions  as 
to  the  demand. 

If  there  be  feveral  things  demifed  in  one  leafe,  with  feveral  re-  Vaugh.  71, 
fervations,  witli  a  claufe,  that,  if  the  feveral  yearly  rents  referv-  72- 
cd  be  behind  or  unpaid  in  part,  or  in  all,  by  the  fpace  of  one 
month  after  any  of  the  days  on  which  the  fame  ought  to  be  paid, 
that  then  it  fhall  be  lawful  for  the  leflbr,  into  fuch  of  the  premifes 
v/hereupon  fuch  rents  being  behind  are  referved,  to  re-enter  j 
thefe  are  in  the  nature  of  diftindl:  demifes,  and  feveral  referva- 
tions  ;  and,  confequently,  there  muft  be  diftindt  demands  on  each 
demife  to  defeat  the  whole  eftate  demifed. 

Alfo,  as  to  the  neceffity  of  a  demand  of  the  rents,  there  is  a  Vaugh.  jr, 
difference  between  a  condition  and  a  limitation.     For  inftance,  if  }^\ 

r         ■\- r  ^  r  •  r        i  "1  1  riltram  V. 

tenant  for  life  (as  the  cafe  was  by  marria);e  fettlement  with  power  countefsof 
to  make  leafcs  for  twenty-one  years,  fo  long  as  the  leflee,  his  ex-  Bai^ingiafs. 

ecutors 
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editors  or  afllgns  (hall  duly  pay  the  rent  referved)  makes  a  leaftf 
purfuant  to  the  power ;  the  tenant  is  at  his  peril  obliged  to  pay 
the  rent  without  any  demand  of  the  le.fTor  \  becaufe  the  eftate  is 
limited  to  continue  only  fo  long  as  the  rent  is  paid-,   and,  there- 
fore, for.  the  non-performance  according  to  the  limitation,  the 
ellate  mud  detennine ;  as  if  an  eftate  be  made  to  a  woman  dum 
Jolafuerit,  this  is  a  word  of  limitation  which  determines  her  eftate 
upon  her  marriage. 
Hob.  331.         Note — It  fcems  the  better  way  for  the  leflbr  to  have  a  claufe  of 
*    °  ■     ^'  re-entry  for  non-payment  of  the  rent,  than  a  claufe  that  the  leafe 
a.Mod.264..  fliall  be  void  for  non-payment;  becaufe,  in  the  cafe  of  a  re-entry, 
a  demand  by  the  leflbr  and  non-payment  by  the  leflee  does  not 
avoid  the  leafe ;  becaufe  there  muft  be  an  a£lual  entry  to  deter- 
mine ft,  to  which,  as  it  is  faid,  there  muft  be  an  a£lual  demand 
precedent ;  fo  that  in  this  cafe  an  actual   demand   does  not  de- 
termine the  leafe,  but  only  puts  it  in  the  power  of  the  leflbr  to 
avoid  it;  and  this  being  difcretionary  in  the  leflbr,  he  may  either 
recover  the  rent  by  adion  of  debt,  and  fo  fuffer  the  leafe  to  con- 
tinue -J  or  after  fuch   adual   demand  he   may  by  entry  defeat  it. 
.  But,  if  the  claufe  be,    that  for  non-payment  the  leafe  fhall  be 
void,  than,  if  the  leflbr  fliould  unadvifedly  make  an  adlual  demand 
of  the  rent,  and  the  leflbe  not  be  able  at  that  time  to  pay  it,  he 
has  hereby  adlually  determined  the  leafe  ;  becaufe  there  is  no  re- 
entry previous  to  determine  an  eftate  already  void  in  itfelf :  yet, 
even  in  this  cafe,  if  the  leflbr  forbears  to  make  an  aftual  demand 
when  the  rent   is  in  arrear,  he  may  recover  it  by  adion  of  debt 
or  diftrefs,  and  fo  continue  the  leafe,  becaufe,  thefe  remedies  being 
not  in  defeafance  of  the  grant,  the  leflbr  may  purfue  them  with- 
out an  actual  demand.     But  this  obfervation  is  to  be  intended 
only  of  a  leafe  for  years  ;  for  in  cafe  of  a  leafe  for  life  no  demand 
3  Co.  64.      can  determine  it  without  actual  entry,  though  the  claufe  be,  that 
Penaani  s      ^^^  non-paymcnt  of  the  rent  the  leafe  (hall  ceafe  and  be  void. 
„   *  g  One  makes  a  leafe  for  years,  rendering  rent,  payable  at  the 

88.  '  *  two  moft  ufual  feafts  in  the  .year,  or  within  a  month  after  each 
of  the  faid  feafts,  at  fuch  a  place  certain,  with  a  provifo,  that  if 
the  rent  be  arrear  by  the  fpace  of  a  month  after  either  of  the  faid 
days  (being  demanded  in  due  form)  that  then  the  leafe  fhall  be 
void.  If  the  leflee  does  not  pay  the  rent  at  the  feaft-day,  but 
fome  time  after  within  the  month  makes  a  tender  of  it  at  the 
place  appointed,  it  is  doubted  if  this  be  fufficient  without  a  ten- 
der at  the  lail  inftant  of  the  laft  day  of  the  month  ;  but  it  feems 
not,  be'caufe  the  leflbr  might  have  been  there  on  the  laft  inftant 
of  that  day  to  have  demanded  it,  and  then  for  non-payment  the 
leafe  will  be  void,  and,  confequently,  fuch  tender  before  the  laft 
inftant  cannot  fave  it. 
Noy,  145.  Nicolls  prayed  the  opinion  of  the  court  in  this  cafe :  lefl!ee  of 
tithes  (without  any  barn  or  foil)  rendering  rent,  with  a  provifo, 
that  if  the  rent  be  not  paid,  the  leafe  fliould  be  void,  whether 
the  leflbr  fliould  be  obliged  to  feek  the  IcflTee  and  demand  the  rent 
of  him,  or  that  the  leflee  ought  to  feek  the  leflbr  ?    And  it  was 

held 


Bent 

held  that  the  leffee  ought  to  feek  the  lefTor,  and  that  fo  it  had 
been  ruled  before  that  time,  as  at  the  peril  of  the  leffee  the  rent 
muft  be  paid,  otherwife  the  leafe  is  gone. 
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2.  The  Time  of  Demand, 

The  time  for  payment  of  rent,  and,  confequently,  for  a  de-  Co.  Lit. 

3. 

44- 


mand,  is  fuch  a  convenient  time  before  the  fun-fetting  of  the  laft  ^h^' 
day,  as  will  be  fuihcient  to  have  the  money  counted  :  but,  if  the  And.  2c ^. 


tenant  meet  the  leffor  on  the  land  at  any  time  of  the  laft  day  of  Sav.  121. 
payment,  and  tender  the  rent,  that  is  a  fufficient  tender,  becaufe  i^^^?'  ^P' 
the  money  is  to  be  paid  indefinitely  on  that  day,  and  therefore  a 
tender  on  the  day  is  fufficient. 

If  a  leafe  is  made,  rendering  rent  zt  Michaelmas  between  the  Cro.  Eilr. 
hours  of  one  and  five  in  the  afternoon,  with  a  claufe  of  re-entry,  !,5'  Lord 
and  the  [a)  leffor  comes  at  the  day  about  two  in  the  afternoon,  Andrews.  ^' 
and  continues  to  five,  this  is  (/')  fufficient.  {a)  The  de- 

mand may 
be  by  attorney.     4  Leon.  179. — But  the  power  muft  "be  fpecial,  for  fuch  land  of  fuch  tenant.    Yelv.  37. 
Brownl.  138.         {b)  Demand  muft  be  proved  by  witneiles.     Dyer,  68 — muft  be  made  tf  the  precife 
fum  due.     Leon.  305.     Sav,  121.     Mo.  207. 

If  a  leafe  be  made,  referving  rent,  upon  condition  that  if  the  Cro.EIIr, 
rent  be  behind  at  the  day,  and  ten  days  after,  (being  in  the  mean  ?^" 
time  demanded,)  and  no  diftrefs  to  be  found  upon  the  land,  that  Stone. 
the  leffor  may  re-enter ;  if  the  rent  be  behind  at  the  day  and  ten 
days  after,  and  a  fufficient  diftrefs  be  upon  the  land  till  the  after- 
noon of  the  tenth  day,  and  then  the  leffee  take  away  his  cattle, 
and  the  leffor  demand  the  rent  at  the  laft  hour  of  the  dav,  and  the 
leffee  do  not  pay  it,  nor  is  there  any  diftrefs  upon  the  land  ;  yet  the 
leffor  cannot  enter,  becaufe  he  made  no  demand  in  the  mean  time 
between  the  day  of  payment  and  the  ten  days,  vi^hich  by  the  claufe 
he  was  obliged  to  do. 

3,  The  Place  where  the  Demand  is  to  be  made. 

Here  again  we  muft  obferve  the  difference  between  a  remedy  Co,  Lie. 
by  re-entry  and  diftrefs  -,  for  when  the  rent  is  referved,  upon  con-  j^j^oi^^aL 
dition  that  if  it  be  behind,  that  the  leffor  may  re-enter,  in  fuch  428. 
cafe  the  demand  muft  be  upon  the  moft  notorious  place  on  the 
land  ;  and  therefore,  if  there  be  a  houfe  upon   the  land,  the  de- 
mand muft  be  at  the  fore  door  thereof,  becaufe  the  tenant  is  pre - 
fumed  to  be  there  reading,  and  the  demand  being  required  to 
give  notice  to  the  tenant  that  he  may  not  be  turned  out  of  pof- 
ieffion  without  a  wilful  default,  fuch  demand  ought  to  be  in  the 
place  where  the  end  and  intention  will  be  beft  anfwered. 

And  it  feems  the  better  opinion,  that  it  is  not  neceffary  to  en-  DaHt.  59. 
ter  the  houfe,  though  the.  doors  be  open,  becaufe  that  is  a  place  ,  °j  ^'** 
appropriated  for  the  peculiar  ufe  of  the  inhabitant,  into  which  And.  27. 
no  perfon  is  permitted  to  enter  without  his  permiffion  ;  and  it  is  3  Leon.  4. 
reafonable  that  the  leffor  (hall  go  no  further  to  demand  his  rent,  Q^Q''^'^^^^ 
than  the  tenant  fiiall  be  obliged  to  go,  v/hsn  he  is  bound  to  tender  15. 
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It ;  and  a  tender  by  the  tenant  at  the  door  of  tlie  Koufe  of  t!i<i 
leffor  is  lufHcient,  though  it  be  open,    without   entering ;    and 
therefore  by  a  parity  of  reafon  a  demand  by  the  leflbr  at  the  door 
of  the  tenant,  without  entering,  is  fuflicient. 
Co.  Lit.  But,  when  the  demand  is  only  in  order  for  a  diftrefs,  there,  it 

'53*  is  fufhcient,  if  it  be  made  on  any  notorious  part  of  the  land,  be- 

caufe  this  is  only  to  entitle  him  to  his  remedy  for  his  rent ;  and 
therefore,  the  whole  land  being  equally  the  debtor,  and  charge- 
able with  the  rent,  a  demand  upon  it,  without  going  to  any  par- 
ticular part  of  it,  is  fufficient. 
Co.  Lit.  If  a  wood  be  let,  referving  rent,  the  demand  ought  to  be  made 

*°^*  at  the  gate,  or  fome  highway  leading  through  the  wood,  as  the 

moil  notorious  place. 

Bendl.  59.         If  a  rent-feck  be  granted  out  of  ^.  payable  zt  B  ,  tne  grantee 

Cro.     iz.      j^^y  demand  it  at^.;  and  if  the  tenant  be  not  there  to  pay  it,  it 

Cro.  Car.      is  a  difl'eifin,  for  which  the  grantee  may  have  his  alTife  ;  and  a 

5°7'  demand  at  B.  had  likewife  been  good,  becaufe  that,  by  the  ex- 

prefs  appointment  and  agreement  of  the  parties,  was  the  place 

where  the  rent  was  made  payable. 

Cro.  Car.  But  a  demand  of  the  perfon  of  the  tenant  is  not  fufhcient  off 

5*'- .  the  land,  becaufe  the  demand  is  required  to  be  made  in  order  to 

^^-  an  immediate  payment ;  but  no  perfon  is  prefumed  to  carry  his 

wealth  about  with  him  ;  that  is  reafonably  fuppofed  to  be  at   his 

place  of  habitation,  or  upon  the  land  from  whence  it  Is  gathered, 

and  therefore,  the  demand  of  the  perfon  off  the  land,  being  not 

fufficient  to  anfwer  the  intention  of  the  demand,  is  ufelefs  and 

infignificant. 

4  Co.  7v  If  the  king  makes  a  leafe,  referving  rent,  the  tenant  muft  pay 

Co.Lit.zot.  it;  without  demand,  as  is  faid,  either  to  his  receiver  for  that  pur- 

462,       '     pofe,  or  at  the  receipt  of  the  Exchequer,  as  well  as  if  by  the 

Mod.  404.    words  of  the  leafe  the  rent  had  been  made  payable  at  his  Exche- 

Djer,  87.      qvier,  or  into  the  hands  of  his  receiver.     But,  if  the  king  grants 

the  reverfion,  the  patentee  muft  demand  the  rent  upon  the  land, 

becaufe  that  is  the  place  appointed  by  law,  for  the  reafons  already 

given,  for  a  common  perfon  to  demand  the  rent. 

2'RoIl.  Abr.       it  a  rent  be  referved,  payable  at  the  church  of  S.  or  D.  upon 

4^^'  condition,  it  ought  to  be  demanded  at  both  places,  becaufe  the 

leffee  hath  his  election  to  pay  it  at  either  place ;  and  therefore,  to 

take  advantage  of  the  condition,  the  leflbr  muft  demand  it  in 

fuch  places  where  by  his  own  agreement  he  has  permitted  the 

tenant  to  pay  it. 

a  Roll. Abr.       So,  if  it  had  been  referved  to  be  paid  at  or  In  the  church  of  Z)., 

428.  It  ought  for  the  fame  reafon  to  be  demanded  both  within  and 

without  the  church. 
Dyer,  329.  If  a  leafe  be  made  of  two  barns,  rendering  rent,  with  condl- 
ifl  margin,  jj^^^  ^,f  fg-entry  for  non-payment,  the  lefl'ee  tender  the  rent  at  one 
barn,  and  the  kflbr  demand  it  at  the  other,  yet  the  leffor  cannot 
re-enter,  becaufe  one  barn  being  as  notorious,  and,  confequently, 
as  proper  a  place  as  the  other  for  the  payment,  it  Is  prefumed  that 
the  leffee  was  at  the  proper  place  for  payment,  unlefs  that  pre- 
fumption  be  overthrown  by  a  demand  j  and  therefore  fince  the 

demand 


tJemand  was  not  made  at  both  the  barns,  there  is  nothing  to  de- 
ftroy  the  prefumption  that  the  tenant  was  at  the  proper  place 
ready  to  pay  to  fave  the  condition  ;  and  if  the  leflbr  did  not  de- 
mand it  at  the  proper  place,  he  (hall  not  take  advantage  of  the 
condition. 

But,  however  juft  and  reafonable  the  above  cafes  and  diflinC- 
tions  might  have  been,  and  however  neceflary  the  knowledge  of 
them,  yet  now, 

By  the  4  G.  2.  £.  28.  §  2.  it  Is  ena£led,  "  That  in  all  cafes  be-  [{a)  The 
**  tween  landlord  and  tenant,  as  often  as  one  half-year's  rent  fhall  "leaning of 
**  be  in  arrear,  and  the  landlord  hath  right  by  law  to  re-enter  for  that^whe/e 
"  non-payment,  fuch  landlord  may  without  any  formal  demand  there  is  fao 
*'  or  re-entry  ferve  a  declaration  in  eje£lment  {a) ;  or,  in  cafe  the  ^^^^^^^  ^' 
*'  fame  cannot  be  legally  ferved,  or  no  tenant  be  in  aftual  pof-  fhe^ieafe'Vor 
*'  feflion  of  the  premifes  {b),  affix  the  fame  upon  the  door  of  any  .er>try  with- 
*'  demifed  meflunge,  or  upon  fome  notorious  place  of  the  lands,  ^u'^d^'pand, 
*'   ^c.  comprifed  in  fuch  declaration,  which  fervice  or  aiRxing  may,  not- 
**  fuch  declaration  fliall  (land  inflead  of  a  demand  and  re-entry ;  withftand- 
*'  and  in  cafe  of  judgment  againft  the  cafual  eje£l:or,  or  nonfuit  for  |^-^u^"!^j  „ 
*'  not  confefling  leafe,  entry,  and  oufter,  it  (hall  be  made  appear  mand,  pro- 
*'  to  the  court  by  affidavit,  or  be  proved  upon   the  trial  in  cafe  ^ided  fix 
*'  the  defendant  appears,  that  half  a  year's  rent  was  due  before  "^°"^-  ^. 

rr  '  y  _  rent  is  in 

**  the  declaration  was  ferved,  and  no  fufficient  diflrefs  was  to  be  anear,  and 
"  found,  and  that  the  leflbr  in  ejedlment  had  poM^er  to  re-enter,  '^^f^  '^  "oc 
*'  the  leflbr  in  ejeftment  (hall  recover  judgment  and  execution  in  ^ifh-eip'-'^"'^ 
**  the  fame  manner,  as  if  the  rent  in  arrear  had  been  legally  de-  otherwife,  In 
*'  manded,  and  re-entry  made  ;  and  in  cafe  the  leflee,  or  other  ^"^^  *^^'^'> 
**  perfon  claiming  under  the  leafe,  fhall  fufl'er  judgment  to  be  re-  j^^^  ^^^ 
"  covered  on  fuch  eje£l:ment,  and  execution  executed,  without  made. 
**  paying  the  rent  and  arrears,  with  cofts,  and  without  filing  any  Doug.  469. 
*'  bill  for  relief  in  equity  within  fix  calendar  months  after  execu-  f./^^.^ 
•^  tion  executed,  the  faid  leflee  and  all  perfons  claiming  under  the  Kare  v. 
**  leafe  (hall  be  barred  from  all  relief  in  law  or  equity,  other  than  ^ator.— . 
**  by  writ  of  error,  provided  that  nothing  herein  ftiall  bar  the  of  rent  by 
^*  right  of  any  mortgagee  of  fuch  leafe  who  fhall  not  be  in  pof-  the  landlord 
"  feiiion,  fo  as  fuch  mortgagee  within  fix  calendar  months  after  f'^'^'^^^ 
"  execution   executed  pay  all  rent  in  arrear,  and  cofts  and  da-  been  forfeit- 
"  mages,  and  perform  all  covenants  and  agreements  on  the  part  ed,  has  beerk, 
«  of  the  firft  leflee."  v    ^"^^^"^ '°  ^= 

a  waiver  or 
the  forfeiture  in  ejeftnn\nt3  brought  upon  this  a£t ;  for  it  is  a  penalty,  and  by  accepting  the  rent,  the 
penalty  I3  waived.     Per  Afton,  J.     Cowp.  24.7.  [b)   A  very  li;tle  matter  is  fufficient  to  keep  the 

p  jlfefiion  ;  therefore  where  the  defendant  had  left  fome  beer  in  ihe  cellar,  and  the  landlord  proceeded  as 
on  a  vacunt  pofiTeffion,  the  judgment  aiid  execution  v^eie  f^-t  aiide  with  cofts.  Bull.  Ni.  f-ri.  97.  4Ch 
edit.  Savage  v.  Dent.] 

[If  the  leflee,  his  affignee,  or  any  other  perfon,  claiming  any  §  3. 
right,  title,  or  intcreft  at  law  or  in  equity  to  the  leafe,  fliall,  with- 
in the  time  aforefaid,  file  one  or  more  bill  or  bills  for  relief,  in 
any  court  of  equity,  he  (hall  not  have  or  continue  any  injunction, 
againft  the  proceedings  at  law  on  fuch  eje£lment,  unlefs  he  fiiall, 
within  forty  days  next  after  a  full  and  perfect  anfwer  fliall  be  filed  * 

by  the  leflTor  of  the  plain lifF  in  fuch  ejc<Slment,  bring  into  court. 

Vol.  VI.  D  and 
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aiiu  lodge  with  the  proper  officer,  fuch  fum  and  fums  of  money 

as   the  Icflbr  of  the  pb.intifiF  (hall  in  his  anfvver  fvvear  to  be  due! 

and  in  arrenr,  over  and  above   all  juft  allowances,  and  alfo  the 

cofls  taxed  in  the  fiid  fuit,  there  to  remain  till  the  hearing  of  the 

taufe,  or  to  be  paid  out  to  the  IclTor  or  landlord  on  good  fecurity, 

fubje£t  to  the  decree  of  the  court ;  and  in  cafe  the  bill  fhall  be  filed 

■Cvithin  the  time  aforefaid,  and  after  execution  executed,  the  leffor 

ci  the  plaintiff  (hall  be   accountable  for  no  more  than  he  fliall 

really  and  bonafidc^  without  fraud,  deceit,  or  wilful  negleft,  make 

of  the  demifcd  premifes  from  the  time  of  his  entering  into  the 

a£lual  poiTcfiion  thereof-,  and  if  that  happen  to  be  lefs  than  the 

rent  referved  on  the  leafe,  then  the  leflee,  before  he  fhall  be  re- 

flored  to  his  polTeflion,  fliall  pay  to  the  leflbr  or  landlord  what  the 

money  he  fo  made  fell  fhort  of  the  referved  rent,  for  the  time  he 

held  the  lands. 

s,  4.  Provided  that  if  the  tenant  fliall,  at  any  time  before  the  trial 

;rt)TKiskad  -j^  (-.^^j^  ejeclmeut,  pay  or  tender  to  the  lelTor  or  landlord,    his 

Infttcd  a'lte-  cxccutors  or  adminiitrators,  or  his  or  their  attorney  in  that  caufe, 

'■cdon-.iv  to    or  pay  into  court  where  the  caufe  is  depending  (a),  all  the   rent 

"^r^L^'l^i     ^"d  arrears,  together  with  the  cofls,  all  further  proceedings  on 

where' the'    ^he  faid  eje£lment  iliall  ceafe  and  be  difcontinued  ;  and  if  the 

.tvjrtweie     Icfiee,  his  executors,  adminifirators,  or  affigns,  fhall,   upon  fuch 

•hrth"'       ^''^  *^'^^  ^'  aforefaid,  be  relieved  in  equity,  he  and  they  (hall  hold 

tjsament      the  demifcd  lands  according  to  the  leafe  thereof  made,  without 

^•'3 brought   aiiv  new  leafe  to  be  thereof  made  to  him  or  them.] 

re;. en  no  ' 

rtthertitle,  than  a  re-entry  for  the  non-payment  of  rent.  3  Salk-  ■97.  2  Str.  900.  Andr.  341.  It  is  now 
rnrmitted  too  in  other  adlions  beiides  cjcclrnent,  where  the  objeft  is  the  recovery  o?  lent ;  as,  in  replevin, 
1  H.  Bl.  ^4.  in  CO-. enant,  i  Wilf.  75.  in  <S>-w  tor  rent,  and  aiumplit  tor  ufe  and  occup.ition,  tiarnes,  it.S'- 
f'r.  Rc^.  C.  P.  5!;  7.  i  Barr.  57S.  And  iip'>n  payment  of  the  rent  and  cofls,  tiie  court  will  ftay  tlw 
jnocceaings  in  ejcitmenr,  norvvithifandirj  ji'ci^mcut  ha^  btcn  cbcaiaed.     i  Mod.  345.     2  Str.  900. 

(K)    The   feveral    Remedies  for  the  Recovery    of 
Renrs :  And  herein, 


■VulifvXz       'T'liE  remedv  by  dillrefs  is  by  the  common  law  incident  to  a 
Uiitrcis.  *     rent-fervice  ;  but  in  cafe  of  a  rent- 


j.  Of  the  Remedy  by  Biarefs. 

mon  la 

,  --   „  charge,   it  muit  be   cx- 

'•utors'or^    prefsly  provided  for  by  the  deeri  *. 

tenants  in  fee  iimple,  &c.  of  rents,  /hall  have  iHebt  01  (liilrefo  fa  the  arrears,  -^a  H.  S.  c-  -.1, Ex- 
ceptions ot  mai  01  s  in  Wales       III.  f.  2 Kulb.ne's  fri'ea  in  right  of  uives,  or  tenants  fr^r  ^ur^r  i/i's-, 

after  llie  death  of  the  wife,  or  aftu'i  que  i<\  ,  may  diPiUin  or  h.ive  debt  for  the  arrears.  Id.  f  3.— — — . 
JDiftri'fs  giien  for  rent-feck,  [rents  of  alTife,  and  c'  i-.-f-rents  which  h.ive  been  duly  paid  for  the  fpace  of 
three  years  within  the  fpace  of  twenty  years  before  the  hrft  day  of  (he  fclHon  of  parlhment  when  tne  fta- 
rute  pafTed  ;  or  fija'l  lereifter  b;  crcAted,  as  in  c.ife  of  rent  referv.  d  upon  leafe.  4G.  7..  c.  2S.  f.  ^. 
For  3  rent  gnnted  in  fee  fincc  the  ftifute  oi  qu  a  rr.p'.jrc:,  ar.d  b"f'>re  the  pa.T.ni',  of  this  ftatute,  \\\zxz 
cannot  be  a  diftrefb  but  under  this  (tatute,  vA  ti.eiclorc  in  an  avowry  for  fncli  a  di.lrvfs,  the  cafe  mufl  be 

brought  within   it.       Dougl.    ^^04.      I'ra  ibury    v.   \VrIgl;t.] Crops  gro'sing   may    be    diftrained, 

11C.2.    c.  19.  f.  S. Goods   I'able  to  liiilrefs  not  to  be  taken   in  executi'-.n  without   paying 

tne  arrears,  not  exceeding  ene  year's  renr.  8  Ann.  c.  I  j. —  On  this  laft  (tatute  the  following  cafes  have 
iieen  detern>irjcd  :  If  the  money  be  levied  by  f'?!?  of  goods  taken  in  execution  againft  defendant,  who  was 
a  tenant  o.-.ing  rent,  after  the  iandiotd's  dea'h  inteOate,  and  before  adminilfration  granted,  the  court  will 
ro;  order  tiie  flierift'  to  pay  the  year's  rent  t(,  ttit  adniiniftra'or  aftervv.;rds.     Waring  v.  Dewberry,  Str.  07. 

A  landlo'd  is  obliged  to  demand  the  arrears  before  the  removal  of  the  goods,  or  it  is  too  !ate.    Ihid. 

voit.  360.  Darling  V.  I-illl.  Ca.  temp  Kaidw.  zrj, — —An  execvitor  or  adminiftrator  has  the  fame 
beneiit  -A  the   i;tl   as  the   ijr.dloid,    for   it   ii  au  inteieft  vefted.       Chate  v.  Chacc,    Fort.   350. 

Psii:ravc 
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f^algravc  v.  Windlim,  Str.  212.  If  goods  are  feized  on  an  extent  on  an  outlauTy,  tlie  landlord  fliall 
no:  have  the  goods  delivered  to  him,  though  he  dilJrained  before  the  extent.  Rex  v.  Southerly,  I^unb.  c. 
[It  is  fettled,  thjt  goods  diltrained  for  rent  and  not  fold,  arc  liaole  to  feir.ure  on  an  i.nrneHijte  extent  for 
the  king's  own  debt  ;  for  the  mere  diftrefs  does  not  change  the  property.  Parker,  1 12.  Rex  v.  CottQi;» 
Whilft  go, ds  are  upon  the  premifes  the  landlord  may  dirtrain  them,  notwithftanding  an  adtuj]  affi^n- 
ment  under  a  Ci>maiifiioii  of  binkrupt.  I  Atk.  103.  tx  farce  f'lummer.  But,  if  the  goods  are  carried 
oft'xhe  prfmiffs,  or  fold,  he  lofes  his  lien  upon  them.  i  Atk.  IC4.  ex  parte  Giove.  i  Co. 
J;ankruj)t  La>vs,  321.  ex  parte 'D^\'\ne,  So  he  does,  if  tiie  goods  are  replevied,  and  the  lelTee  after- 
wards, and  before  any  ritoteedings  in  replevin,  becomes  bankrup",  and  the  affignecs  fell  the  good?. 
Bradyll  V.  Pall,  i  Br.  Ch.  Rep.  427.  Where  a  trader,  afier  committing  an  adl  of  bankiuptcy, 
rakes  a  fifp  and  agr-es  to  pay  half  a  year's  rent  in  advance,  w!iere  by  the  culiom  of  the  cointry  fo  mucii 
become^  liue  on  the  diy  on  which  the  tenant  enters,  the  landlord  after  an  affignment  under  the  commif- 
/lon,  and  befoie  the  expiration  of  the  half  year,  may  diftrain  the  goods  on  the  premifei  for  half  a  year's 

rfnt      Buckley  aiii^nee  of  Buckley  v.  Taylor,  2  Term  Rep.  600.] **  The  landlord  is  to  have  h;j 

rear's  lent  wirhout  any  dcdiitton  tor  iherirF's  poundage.     Gore  v.  Gofton,  Str.  643. ^The  ground 

hndlord  of  a  houle  is  not  en;i:led  to  a  jear's  rent  on  an  execution  againft  in  under-leii'f e.      Bennet's  cafe. 

Srr.  7S7 On  an  outlawry,  cap';^i  wligatuin,   and  goods  feized  by  procefs  (till  remaining  in  the 

IheritT's  hands,  the  landioid  ftall  have  a  year's  rent.  Greaves  v.  D'Acaltro,  Bunb.  104.— ]f  ex- 
tent iH'ues  againft  a  tenant,  a.nct  alter >vards,  but  before  the  extent  is  executed,  the  landlord  diftrains,  and 
t!ie  inqu-.ltion  finds  the  goods  ditltained  to  be  in  the  poneflion  of  the  tenant,  the  landlord  (lull  not  have 
the  ben!,iit  cf  che  flat.  S  Ann.     Rex  v.  Piirchard,  Bunb.  269..— —.When  tJT:re  aie  twi> executions,  the 

landlord  thi'.\  not  have  a  year's  rc/t  en  each.     Scmb.  Dod  v.  Saxby,  Str.  1024. A.  lets  land  to  B. 

at  7^  /.  per  annum  for  one  ytar  ;  a  few  days  before  the  end  B.  fays  he  can  hold  it  no  lo.ijer,  but  dcfires 
as  jrtHch  as  will  feed  fix::een  cows,  vuhich  A.  complies  with,  and  demifes  alfo  the  houfe  and  garden  ;  fom* 
month"!  after  £.'s  goods  are  taken  in  execution,  no  p.irt  of  the  rent  of  75  /.  being  paid  ;  A.  ihall  not  hjve 
the  75/.  on  motion,  and  i'emb.  ni)  rent  under  the  a£l,  though  he  proceed  by  aftlon.  Cook  v.  Cook, 
Andr.  1 17.— — Oil  an  execution  for  cofts  on  judgment  of  nonfuit,  fljeriff  cannor,  after  he  has  received 
notice  ot  rent  tiue,  temo>e  the  goods  belcre  he  has  fatisfied  the  landlord  one  vear's  rent;  unlafs  the  rent 
be  pai  I,  iheriji"  nrift  quit  5  if  he  does  nor,  an  aftio.T  lies  againlt  him  ;  or,  on  motion,  the  court  will  order 
relT)turi.;n  to  the  aia.unt  of  the  goods  fold,  dedu£ling  cofts  incurred  be/are  notice.     Henchctt  v.  Kemp- 

fon,  2  Wilf.  I40 A  bill  of  fale  held  to  amount  to  a  removal  of  goods  taken  h-jJimfaaJs,  and  the 

fherifl' ihail  pay  the  year'i  rent  cut  of  the  money  levied.     Barnes,  2JI.** 

This  remedy  by  dlilrefs  is  greatly  enlarged  by  feveral  a£ls  of 
parliament,  which  are  taken  notice  of  untler  the  head  of  Dijtrefs^ 
and  therefore  I  flvall  here  only  fubjoin  fome  claufes  in  a  late  law 
for  the  more  eafy  recovery  of  rents. 

By  the  1 1  G.  2.  r.  19.  §  i.  it  is  enabled,  "  That  in  cafe  any 
*'  tenant  or  leiTee  of  lands  or  tenements,  upon  the  demife  where- 
**  of  any  rent  is  psvable,  ftiall  fraudulently  or  clandeftinely  carry 
"  oft  his  goods  to  prevent  the  landlord  from  diftrainlng,  it  fiinll 
"  be  lawful  for  every  landlord,  or  any  perfon  by  him  empowered, 
**  within  thirty  days  next  enfuing  fuch  carrying  off",  to  feize  fuch 
"  goods  wherever  the  fame  fhail  be  found,  as  a  diftrefs  for  the 
."  rent,  and  the  fame  to  fell  or  difpofe  of  as  if  the  faid  goods  had 
*'  been  diftrained  upon  fuch  premifes,  provided  that  no  landlord 
*'  (hail  feize  goods  fold  hor.a  fide  and  for  a  valuable  confideration 
"  to  any  perfon  not  privy  to  fuch  fraud." 

And  by  §  3.  "  If  any  fuch  tenant  fhall  fraudulently  remove  his 
**  goods,  or  if  any  perfon  {hall  knowingly  affift  fuch  tenant  in 
*'  fraudulently  conveying  away  his  goods,  or  in  concealing  the 
"  fame,  all  perfons  fo  offending  (hall  forfeit  to  the  landlord,  from 
*'  whofe  eftate  fuch  goods  were  carried  off,  double  the  value  of 
*'  the  goods,  to  be  recovered  by  a£tion  of  debt,"  i^c. 

[§  4.  Provided,  if  fuch  goods  and  chattels  exceed  not  the  value  {a)  The 
of  50/.,  the  landlord,  his  bailiff",  fervant,  or  agent,  may  exhibit  cornpiamt 
{fl)  a  complaint  in  writing  againft  fuch  off"ender  or  offenders  be-  upon  oath." 
for?  two  or  more  juftices  of  the  peace  of  the  fame  county,  riding  The  King 
or  divi(ion  of  (uch  county,  refiding  near  the  place  whence  fuch  ^^^'f**^ 

P  2,  goods     ^'  ''^ 
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30  G.  2.       goods  and  chattels  were  removed,  or  near  the  place  \vhere  the 
^  ^'  fame  were  found,  not  being  in  the  lands  or  tenements  whence 

Tu^ft'^titlc  ^"^^"^  goods  were  removed,  who  may  fummon  the  parties  con- 
Diftrefs,  S.  cemed,  examine  the  fad,  and  all  proper  witneiT^s  upon  oath,  or 
(i)  This  is  jf  3py  fuch  witncfs  be  one  of  the  people  called  Quakers,  upon  af- 
wd?!-^  not  a  firmation  required  by  law,  and  in  a  fummary  way  determine  whe- 
convifllon,  ther  fuch  perfon  or  perfons  be  guilty  of  the  oiTciicewith  which  he, 
^"f,  '^i"^'*  flie,  or  they  are  charged ;  and  in  like  manner  to  inquire  of  the  value 
grea^t  ftrTft-'  o^  the  goods  and  chattels  by  him,  her,  or  them  refpeclively  fo  frau- 
nefs  in  point  dulently  carried  off  or  concealed  as  aforefaid;  and  upon  full  proof  of 
of  form  is  ^^^  offencc  {b)y  by  order  under  their  hands  and  feals,  the  faid 
The^evT-'^  jullices  may  and  fliall  adjudge  the  offender  or  offenders  to  pay 
dence  there-  double  the  value  of  the  faid  goods  and  chattels  to  fuch  landlord, 
fore  need  not  j^jg  bailiff,  fcrvant,  or  agent,  at  fuch  time  as  the  faid  jullices  fhall 
Jdim.  The  appoint :  And  in  cafe  the  offender  or  offenders,  having  notice  of 
court  will  fuch  order,  (hall  refufe  or  neglefl  fo  to  do,  may  and  fliall,  by 
th^^"'''^;'^r  warrant  under  their  hands  and  feals,  levy  the  fame  by  diftrefs  and 
had  jurifdic-  fale  of  the  goods  and  chattels  of  the  offender  or  offenders,  and  for 
tion,  where  want  of  fuch  diftrefs  may  commit  the  offender  or  offenders  to  the 
iowr'^he^°'"  houfe  of  corredtion,  there  to  be  kept  to  hard  labour  without  bail 
worJsofthe  or  mainprlfe  for  the  fpace  of  fix  months,  unlefs  the  money  fo  or- 
ftatute.   Id.  dered  to  be  paid  as  aforefaid  (hall  be  fooner  fatisficd. 

It  is  not  ne-  _  ... 

ceflaty  to  ftate  in  fo  many  words,  that  the  rent  was  in  arrear  when  the  goods  weie  carried  off;  'rt  is 
enough  if  it  appears  from  the  order.  Id,  Nor  is  it  ncceffary  to  ftate  for  what  time  due.  IJ.  It  is 
enough  to  fay  that  the  goods  weie  taken  aiottr  fuch  a  time.  Id.  In  a  charge  aga'nft  z  perfon  ti  r 
aflifting  the  leflee  in  carrying  away  the  goods,  it  i;  only  nrccfTary  to  ftare  that  offence  ;  for  the  carryir.g 
away  by  the  leffee,  and  the  aiding  him  in  carrying  them  away,  are  by  the  ftatute  two  diftinft  offences.  Id. 
The  ftatine  the  charge  in  the  disjunftive,  as  that  the  detendant  aliiftcd  ia  removing  or  concealing  the 
goods,  is  fufficient.     R.  v.  Middleton,   i  Burr.  399. 

§5.6.  Appeal  given  to  the  quarter-fcffions  ;  and  appellant  en- 
tering into  a  recognizance  with  two  fureties  in  double  the  fum 
ordered  by  the  two  jullices  to  be  paid,  the  execution  of  fuch  or- 
der in  the  mean  time  to  be  fufpended. 
(  "I  Before         ^Y  ^  7'    Landlords  are  empowered  to  break  open  houfec,  is'c. 
thisjiaiuu     to  feize  goods  fraudulently  fecured  therein,  firfl  calling  to  their 
it  was  affiftance  the  conllable,  ijjc.  of  the  hundred,  borough,  parifli,  dif- 

vvlien"in  tte  ^^^^i  or  place  where  the  fame  are  fufpected  to  be  concealed  ;  and 
houfe,  the  in  the  cafe  of  a  dwelling-houfe  [a),  oath  being  alfo  firit  made  be- 
landlord        f^j-g  fome  I'uftice  of  the  peace  of  a  reafonable  ground  of  fufpi- 

might  break      .  1         r     1  1  ^1  •      n 

open  an         cioH  that  fuch  goods  are  therem.] 

inner  dour.  Comb.  17. 

And  by  §  8.  **  It  fhall  be  lawful  for  every  landlord  to  feize,  for 
**  a  diftrefs,  corn  and  grafs,  hops,  roots,  fi'uits,  or  other  product 
*'  growing  on  the  eftates  demifed  as  a  diftrefs  for  rent ;  and  the 
*'  fame  to  cut,  gather,  and  lay  up  when  ripe  in  the  barns  or  other 
*'  place  on  the  premifes  ;  and  in  cafe  there  (hall  be  no  proper 
*'  place,  then  in  any  other  barn  or  proper  place  which  fuch  land- 
'  "  lord  (hall  procure  as  near  as  may  be  to  the  premifes,  and  in 
**  convenient  time  to  appraife,  fell,  or  difpofe  of  the  fame  to- 
*'  wards  fatisfattion  of  the  rent,  in  the  fame  manner  as  other 
*'  goods  may  be  feized  and  difpofed  of  5  the  appraifement  to  be 
♦*  taken  when  gathered  and  made.'* 

[By 
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[By  C  9,  The  diftrefs  of  corn,  l^fc.  is  to  ceafe,  if  the  rent  in 
Errear,  and  the  cofls  of  making  the  diftrefs,  be  paid  before  it  is 
cut.J 

2.  Of  the  Remedy  by  Writ  of  Annuity. 

If  a  man  grants  by  his  deed  an  annual  rent  to  J.  S.  in  fee,  for  Lit.  fe£l. 
life  or  for  years,  and  the  rent  is  behind,  the  grantee  may  bring  his  1.^9- 
writ  of  annuity  againft  the  grantor,  and  thereby  charge  his  per-  gcJ_  .5' 
fon  ;  and  this  remedy  is  founded  on  the  words  of  the  contract, 
which  being  prefumed  to  be  founded  on  a  valuable  confideration, 
are  always  taken  moft  ftrongly  againft  the  grantor  ;  and  there- 
fore, where  a  man  grants  an  annual  rent,  the  perfon  granting  is 
as  well  liable  to  the  charge  as  the  land,  becaufe  the  perfon  of 
the  grantor  ought  to  be  liable  to  the  payment  of  what  he  himfelf 
hath  given. 

Hence  it  follows,  that  no  writ  of  annuity  lies  for  a  rent-  Roll.  A^jr; 
fervice,  becaufe  the  rent-fervice  being  fomething  referved  by  the  ^-^• 
lellbr  by  way  of  retribution  for  the  land  demifed,  proceeds  not 
from  the  grant  of  the  lefTee,  the  refervation  being  the  atl  of  the 
lelTor,  and,  confequently,  the  perfon  of  the  leffee  ought  not  to  be 
liable  to  the  difcharge  of  a  thing  it  never  granted ;  for  the  leiTee 
is  only  paffive,  and  takes  the  lands  upon  fuch  terms  as  the  lefTor 
is  willing  to  part  with  it,  and  by  fuch  acceptance  of  the  land  agrees 
to  the  refervation  of  the  rent. 

It  follows  alfo,  that  if  a  man  devifes  rent  out  of  his  land,  and  6  Co.  58,  b; 
4ies,  that  no  writ  of  annuity  lies  for  fuch  rent,  becaufe  the  de- 
vife  cannot  take  efFecl  till  after  the  death  of  the  devifor,  and  then 
it  is  impofiible  to  charge  the  perfon. 

So,  no  writ  of  animity  lies  for  a  rent  granted  for  equality  of 
partition,  or  in  lieu  of  dower  ;  for  though  thefe  be  given  by  the 
perfon,  yet,  being  granted  in  fatisfa£lion  of  a  real  eftate,  they  re- 
tain the  nature  of  the  things  for  which  they  are  given,  and  there- 
fore not  recoverable  in  a  perfonal  action. 

But,  for  the  further  explanation  hereof,  vide  tit.  Annuity  and 
J^c'nt-c/jarge. 

3.  Of  the  Remedy  by  AHife. 

The  writ  of  aflife  lies  to  reftore  the  party  to  the  a£lual  feifin  FiJi  title 
of  that   freehold   which  he  hath  been  divefted  of,  and,   confe-  Affif?. 
quently,  the  party  who  brings  it  muft  have  at  leaft  an  eftate  for 
life  in  the  rent,  and  muft  have  been  in  the  feifin  and  enjoyment 
thereof. 

4.  Of  the  Claufe  of  Re-entry. 

The  condition  of  re-entry  for  non-payment  of  rent  was  the  Llt.feft, 
remedy  by  the  ancient  law,  which  vpas  afterwards  changed  into  a  325- . 
diftrefs;  but  is  yet  a  remedy  allowable  at  law,,  where  the  party  j"^^"'^^^* 
provides  it  by  the  deed  ;  as,  if  a  man  makes  a  feoffment,  gift,  or  Glib,  on 
ieafe,  referving  rent,  with  a  condition  that  if  the  rent  be  behind.  Rents,  135. 
that  it  ftiall  be  lawful  for  the  feoffor,  b''t-.  and  his  heirs,  into  the 
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lands  to  re-enter  ;  in  thefe  cafes,  if  the  vent  be  not  paid  according 

to  the  deed,   the  feoffor  or  lelTor  may  enter  into  the  lands,  and 

hold  them  in  his  former  eflate,  becaufe  the  feoffment  or  leafe 

was  not  abfolute,  but  defeafible  by  the  non-performance  of  the 

condition. 

Lit.  fe£l.  But,  where  a  feoffment  is  made  of  lands,  referving  rent,  upon 

3-7'  condition  that  if  the  rent  be  behind,  it  fhall  be  lawful  for  the 

feoffor  and  his  heirs  to  enter  and  hold  the  lands,  and  take  the 

profits  tiil  he  he  fatisficd  and  paid  the  rent  behind  :   this  is  not  a 

condition  abfolutely  to  defeat  the  eflate  ;  but  the  feoffor  in  this, 

cafe  fliall  upon  his  entry  only  hold  the  land  as  a  pledge,  or  in  na-. 

turc  of  a  diftrtfs,   till  the  rent  be  paid  him,  and  the  prolits  fliall 

,  TiOt  go  into  the  account  of  the  rent,  but  fnall  be  applied  to  his 

own  ufe,  that  by  fuch  perception  the  truant  may  be  obliged  the 

fooner  to  pay  the  arrears  of  rent. 

C0.Lit.ao3.       But,  if  the  condition  be,  that  if  the  rent  be  beliind,  the  leffor 

[Thedii-      (},^ii  re-enter,  and  take  the  profits  witll  thereof  he  be faiisf.ed ;  there^ 

\vhen'the       '^^^  profits  fhall  go  into  the  account  of  the  rent,  and,  confcrqueutly, 

prolits  when  the  profits  received  are  equivalent  to  the  arrear  of  rent,  the 

tdken  by  the  igflge  may  re-enter  and  hold  it  unde?  the  former  leafe. 

leflor  atcer  ^ 

entry  are,  and  when  they  aie  not  to  he  in  la  i^fadlion  of"  the  rem,  is  net  acinitted  in  equity  ;  far  the  cour'^ 
of  equity  will  always  make  tiie  kdbr  account  to  the  lelue  for  the  pidfif.  of  the  eilau"  duiing  the  lime  of 
his  being  in  pofTefTion  of  ir,  and  decree  him  after  lie  is  fatiilied  the  rent  in  arreav,  and  the  efts,  charges, 
and  espences  attending  Ijis  ent  y  and  detention  of  the  lands,  to  ^ive  up  the  p.->lVi;liJ.-)ii  i;o  the  IciVee,  and- 
deliver  and  pay  him  ihe  furpius  ot  the  ptotiis  of  the  eliate,  anJ  the  money  aiifir.^  theitby.  Co.  Lit.  203... 
a.  n.  3.] 

Cro.  Jac.  And  though  part  of  the  rer.t  be  paid  him  before  re-entry,  yet, 

5"-  if  the  whole  be  not  fatisfied,  he  may  re-enter  for  any  part  that  is 

in  arrear,  becaufe  the  condition  is  to  enforce  the  payment  of  the 
whole  rent,  and  therefore  he  may  take  advantage  for  non-payment 
of  any  part  thereof. 
Cro.  Jac.  If  a  man  grants  a  rent-charge  to  J.  S.,  his  heirs  and  affigns,  and 

5'°'  512-      if  it  Avail  happen  that  the  rent  (liali   be  behind  and  unpaid,  that 
iz.427.^       t^"'^"  the  faid  J.  S.,  his  heirs  and  afiigns,  flrail  enter  into,  the  land, 
Poph.  126.    and  have  and  enjoy  the  rent  thereof,  tn/til  the  arrears  be  fully  Ja~ 
^l/uin  2  o    ^'^'f''^^>  ^'^'^  ^^^  grantor  covenants  to  levy  a  fine  to  the  xx^^s  of  the 
Sid. 262.       fiiid  deed;  if,  after  the  fine  levied,  the  rent  be  arrear,  the  grantee 
Lev.  i;i.      niay  enter  into  the  land,  or  make  a  leafe  for  years  to  try  his  title 
in  ejectment,  becaufe  by  the  fine  there  is  an  eilate  veiled  in  the 
conufees  to   raife  a  ufe  in  the  grantee   of  the  renr-charge  when- 
the  rent   is  behind ;   and  whenever  the  rent  becomes  arrear,  the 
pojfejfion  is  executed  to  that  ufe^  and,  confequenrly,  the  grantee  has 
a  right  to  take  and  keep  that  poffeffion  till  the  ulc  for  which  it  was 
executed  be  fatisfied,  and  that  was  till  the  arrears  of  rent   be 
paid  by  the  perception  of  the  profits  *,  and  therefore  though  the 
grantee's  intereit  in  the  land  be  uncertain,  (becaufe  it  is  uncertain 
when  the  rents  will  be  paid  out  of  the  profits,)  yet,  while  his  in- 
tereit remains,  if  his  poffefiion  be  dillurbed  or  devefted,  he  may 
reftore  it  by  ejeftment,  which  is  the  proper  remedy  to  recover  the 
poffeffion.     And  if  the  grantee  affigns  over  the  rent,  the  affignee 
may  likewife  enter  and  mpiiitaiu  a  title  in  eje^mejit  j  for  though 
10  the 
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the  nfe  arifes  out  of  the  eftate  of  the  conufee  only  as  the  rent  is 
in  arrear,  and  till  the  rent  be  behind  and  unpaid,  there  is  nothing 
more  than  a  bare  poJTibility  of  a  ufe,  which  in  its  nature  is  not 
aflignable,  yet,  by  the  conveyance  of  the  rent,  it  fhall  pafs,  becaufe 
it  is  nothing  more  than  a  remedy  or  fecurity  for  the  rent,  and 
therefore  ftiall  attend  that,  into  whole  hands  foever  it  comes. 

And  by  the  better  opinion  it  feems,  that  if  the  rent  be  arrear  Cm,  Car. 
before  the  fine  levied,  yet  the  fine  levied  afterv.ards  Ihall  be  fufli-  S'^-^ 
cient  to  raife  a  ufe  in  the  grantee  to  enter  into  the  land  for  the 
recovery  of  thofe  arrears,  becaufe  the  fine  is  cjuided  by  the  deed 
of  grant,  and  both  amount  but  to  one  alTurance,  and,  con- 
feq^ently,  the  fine  flmll  have  relation  to  that  deed  which  leads  the 
ufe  of  it,  and  makes  it  operate. 

So  it  is,  if  fuch  a  rent  had  been  granted  to  a  man  and  his  heirs,  siJ.  ^zn,. 
and  if  the  rent  be  behind  and  unpaid,  then  it  (hall  be  lawful  for  ^^''^-  344- 
the  grantee  and  his  heirs  to  enter,  ijfc.  the  grantee,  when  the  rent  Keb.  7S4* 
is  arrear,  may  by  fuch  provifo  enter  and  hold  the  land  till  he  be  Raym.  135. 
paid  the  rent  by  the  perception  of  the  profits;  for  though  it  was  l^^\ 
objected  that  there  was  no  eitate  conveyed,  out  of  which  a  ufe   jernettv.  " 
might  arife  to  the  grantee  upon  the  non-payment  of  rent,  and  that  Cowky. 
this  granc  could  pafs  no  eftate  to  the  grantee  as  a  conveyance  at 
common  law,  becaufe  the  grantee  could  have  no  inheritance  or 
freehold  in  the  land  when  the  rent   was   in   arrear  for  want  of 
iivery,  nor  an  eftate  for  years  for  want  of  a  certain  commence- 
ment and  determination  ;  yet  it  was  adjudged,   that  by  the  grant 
he  had  an  intereft  vefted  in  him  when  the  rent  was  arrear  ;  and 
though  it  be  an  uncertain  intereft,  which  for  the  uncertainty  of 
its  commencement  and  determination  might  be  void  by  the  ftrl6t 
rules  of  law,  if  it  were  granted  independent  on  any  eftate  certain, 
yet  it  is  good  in  this  cafe,  becaufe  it  is  created  to  attend  a  deter- 
minate  eftate,  and  the  non-payment  of  the  rent  fixes  the  cer- 
tainty of  its  beginning,  and  tlie  fatisfaclion  of  the  arrears  by  the 
perception  of  the  profits,  the  end  and  determination  of  fuch  in- 
tereft,  and  therefore  the  grantee  may  reduce  fuch  intereft  as  it 
arifes  into  his  polleihon  by  ejeclment,  which  is  the  proper  remedy 
to  recover  the  polleffion. 

5.  Of  the  Nomine  Poaice. 


rhis  is  not  fo  much  a  remedy  for  the  recovery  of  rent,  as  a  pe-  Glib,  m ^ 
ty  to  oblige  the  tenant  to  a  pundlual  payment,  and  this  as  well  y^^'^''  ^'^° 


T] 

nalty 

of  a  rent-charge  as  a  rent-fervice ;  and  herein  thefe  things  feem  Paim.  206. 

obfervable.  iLutw.  1151. 

That  in  cafe  of  a  rent-fervice  or  rent-charge,  if  it  be  granted  Kob.  S2. 
that  if  the  rent  be  arrear,   that  the  tenant  ftiall  forfeit  8  J-.  a  day  f-^- 

n   1  nil  1     r     1  Browni.f7f. 

as  a  nomine posriiSy  there  muft  be  an  adtual  demand  01  the  rent  at  ^  j^^  jj 
the  day  to  give  a  title  to  the  penalty,  becaufe,  till  an  actual  de- 
mand made,  it  cannot  appear  that  there  was  any  default  or  ne- 
glect in  the  tenant,  and  it  were  unreafonable  to  oblige  the  tenant 
to  pay  fuch  penalty  without  a  wilful  default-,  for  the  prefumption 
is,  that  he  was  ready  to  pay  the  rent  to  favs  the  penalty  j  and  there 

J)  4  »s 
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is  no  way  to  overthrow  that  prefumptionbut  by  proving  an  a£lual 

demand  made,  and  then  if  fuch  demand  be  not  anfwered  by  pay- 

menr,  it  is  evident,  that  the  tenant  has  wilfully  negleded  it,  and 

confequently  has  fubmittcd  himfelf  to  the  penalty. 

Hob.  208.  i^u^  if  rent  be  demanded  at  the  day,  and  not  paid,  and,  confc- 

Huti.42.      quently,  the  penalty  forfeited  ;  as,  if  a  rent  be  granted  to  A.  for 

"l^^,  g         life,  and,  if  it  fliall  be   arrear  by  the  fpace  of  ten  days  after  the 

[To  entitle    feaits  of  payment,  being  lawfully  demanded,  that  then  the  grantor 

hi'feitto      (hall  forfeit    10 j-.  by  way  of  pain,  and  that  then  and  fo  often  it 

HobS''^^'    ^^^^^  ^^  lawful  for  the  grantee  to  diRruin  till  the  rent  and  penalty 

thought        be  fatisfied;  by  the  opinion  of  Hob.  if  the  grantee  demands  the 

that  there      j-ent  at  the  end  of  the  ten  days,  by  which  he  becomes  entitled  to 

muftbea       j|^^  penalty,  the  eranteeon  the  eleventh  day  mull:  likewifc  demand 

o:mand  or  r  ■'',''-..  .  ,       -     '     , 

the  rent  on  the  penalty,  bccaufe  it  is  not  due  till  after  th-j  ten  days  incurred, 
the  day  after  and  the  grantor  has  the  whole  day  on  which  the  penalty  becomes 
due"than"s  ^^'^'  ^°  P^X  '^^'  ^^^  quare  whether  the  grantee  be  obliged  to  de~ 
in  the  cafe  '  mand  the  penalty  after  it  becomes  due. 

here  put,  on  the  eleventh  day.] 

Hob.  8z.  But,  If  the  plaintiff  brings  an  a£lion  of  debt,  or  avows  for  the 

3 53-  rent  and  uorn'me  poena^  without   laying  an  a(ll:ual  demand  for  the 

Hoit^^'^  T  '^^^'fj  though  he  cannot  recover  the  penahy  for  want  of  fuch  de-* 

jfaieflbr  mand,  yet  he  fhall,  by  fuch  fuit,  have  judgment  for  the  rent,  be- 

avowsfor  caufe  that  is  really  due,  and  oucht  to  be  paid  without  any  de- 

rtntand  ,  /  >  b  V  1 

a  nomine        mand. 

fcentf,  and  the  rent  v.'3s  not  dema:ided,  fj  that  the  nomin:  pceiitg  was  not  due,  a  general  judgment  for 
l)oth  fhail  be  entirely  reverfed.     Ld.  Ilaym.  256.  j 

Cro.  Elir.  If  the  tenant,  that  is  chargeable  with  the  rent,  afligns  over  his 

^.3-  intereft  in  the  land,  it  feems,  that  the  alhgnee  is  chargeable  with 

Cholmly.       the  penalty  for  any  arrear  incurred  in  his  own  time,  becaufe  the 

Moor,  pi.      iiomitie  poente  being  intended  as  an  obligation  on  the  tenant  to  pay 

'^  °"  the  rent,  that  obligation,  from  the  nature  of  the  contrail-,  muft 

have  continuance  fo  long  as  the  rent  is  payable  ;  and  therefore 

whoever  takes  the  land,  takes  it  under  tlie  charge  of  the  rent,  and, 

confequently,  mufl  be  fubjeft  to  that  fecurity  which  was  originally 

taken  upon  the  creation  of  the  rent. 

Cro.Zliz.  If  the  rent  be  devifed  without  mention  of  i\\t  nomwe pcstis,  yet 

l^S-  it  fhall  pafs  as  incident  to  the  rent,  becaufe  whoever  has  a  right  to 

Bendlofs  v.       ,  ^  .  .  ,,      ,        ,•  •       r        1  r   • 

Phillips.  the  rent,  ought  to  have  all  that  lecunty  ior  the  payment  or  it, 
which  was  taken  upon  the  original  creation  of  it. 

Co.Lit.iSz.  The  nomine  poence^  as  an  incident  to  the  rent,  fliall  defcend  to 
the  heir,  becaufe,  being  a  fecurity  or  penalty  to  engage  the  pay- 
ment of  the  rent,  whoever  has  a  right  to  the  rent  ought,  in  reafon, 
to  have  the  penalty,  which  is  to  oblige  the  tenant  to  pay  it.  But 
the  ftatute  of  32  ii/.  8.  f.  37.  gives  no  remedy  for  the  recovery  of 
the  nomine  pcena^  as  it  does  for  rents,  becaufe  the  grantee  of  a 
rent-charge  might  have  an  a^liop  of  debt  for  the  arrears  of  the 
nomine  poenoe  at  common-law ;  for,  being  only  a  penalty,  they 
looked  on  it  to  be  only  a  chattel,  fince  it  did  not  grow  due  with 
every  gale  of  the  rent,  but  arofe  cafually  upon  the  non-payment 
of  the  rer.t  at  the  dayj  and  for  the  fj>me  res^fon  the  executors  of 

th? 


the   grantee  miglit  have  an  a£lion   of  debt,  and,  confcquently, 
there  was  no  neceffity  for  the  ftatute  to  provide  a  remedy. 

6.  Of  the  Remedy  by  Aclion  of  Debt,  b'c.  and  as  grounded  on 
ieveral  Adls   of  Parliament. 

The  remedy  by  a£tion  of  debt  extended  only  to  rents  referved  Giib.  oa 
on  leafes  for  years,  but  did  not  afFe6t  freehold  rents;  the  reafon  Rents, 93, 
■whereof  is  this  :  adlions  of  debt  were  given  for  rent  referved 
upon  leafes  for  years,  for  that  fuch  terms  being  of  fhort  continu- 
ance, it  was  neceflary  that  the  lefTor  {hould  follow  the  chattels  of 
his  tenant,  wherever  they  were  or  wherefoever  he  ftiould  remove 
them:  but,  when  the  rents  were  referved  on  the  durable  eftate  of 
the  feud,  the  feud  itfelf,  and  the  chattels  thereupon,  were  pledged 
for  the  rent  -,  and,  if  the  land  were  unftocked  for  two  years,  the  Co.Lit.i6x. 
lord  had  his  cejfavit  per  hmunum  to  recover  the  land  itfelf ;  and 
hence  it  is,  that  if  the  durable  eftate  of  the  feud  determined,  as,' 
if  the  lefTee  for  life  died,  the  lefTur  might  have  an  adtion  of  debt 
for  the  arrears ;  becaufe  the  land  was  no  longer  a  fecurity  for  the 
rent;  and  therefore  the  chattels  of  the  tenant  were  liable  to  fa- 
tisfy  the  arrears  in  an  action  of  debt  wherever  the  tenant  re- 
pioved  them. 

So  it  was  in  cafe  of  a  rent-charge;  fof  if  a  man  were  felfed  of  Co.Lit.  i6«. 
it  in  fee,  and  it  was  arrear,  he  could  have  no  adlion  of  debt  for  ^  ^°"  ^^^ 
the  arrears  ;  and  if  he  died,  his  heir  could  not  have  any  real  a£l:ion 
for  the  arrears,  for  that  is  proper  for  the  recovery  of  the  poffef- 
fion,  which  was  ftill  in  him,  nor  could  he  have  a  pcrfonal  a£tion, 
becaufe,  befides  the  former  reafon,  it  were  abfurd  to  give  a  real 
aftion  for  the  rent  running  on  in  his  own  time,  and  a  perfonal 
a6lion  for  the  arrears  in  the  lifetime  of  the  anceftor  at  the  fame 
time  ;  for  it  could  not  be  fuppofed  to  be  both  a  real  and  perfonal 
thing:  for  this  reafon  alfo  the  executor  could  have  no  adiion  for 
the  arrears  (who  is  entitled  to  the  perfonal  eftate);  and  alfo  be- 
caufe he  could  not  entitle  himfelf  by  virtue  of  the  contract  that 
created  the  rent,  fmce  the  heir  was  conftituted  reprefentative  by 
the  contract,  and  by  confequence  that  reprefentation  excluded  all 
other  perfons  from  taking  any  benefit  as  reprefentatives,  that  did 
not  come  under  that  character. 

But  thefe  inconveniencies  and  mifchiefs  are  remedied  by  a  late  <8  Ann. 
a6l  of  parliament,  by  which  it  is  provided,  "  That  whereas  no  ^'  '^^'  ^'^^ 
"  a<£lion  of  debt  lies  againft  a  tenant  for  life  or  lives,  for  any 
**  arrears  of  rent,  during  the  continuaiKe  o/fuch  eftate  for  life  or  lives, 
"  it  fhall  and  may  be  lawful  for  any  perfon  or  perfons,  having  any 
•*  rent  in  arrear,  or  due  upon  any  leafe  or  demife  for  life  or  lives, 
"  to  bring  an  adllon  or  actions  of  debt  for  fuch  arrears  of  rent,  in 
**  the  fame  manner  as  they  might  have  done  in  cafe  fuch  rent 
**  were  due  and  referved  upon  a  leafe  for  years." 

And  by  the  ftatute  of  32  if.  8.  c.  37.  the  executors  of  a  man  Co.Lit.  162. 
feifed  either  of  a  rent-charge,  rent-fervice,  or  rent-feck,  either  in  ^'^°-  ^"* 
liee-fimple  or  fee-tail,  have  now  a  double  remedy  given  them  for  Lit.'Rep.9j. 

7  fuch 
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4C0. 4S.      fuch  arrears,  either  by  aftion  of  debt  or  diftiefs :  the  aftlon  of 

S°-  debt  lies  not  only  againll  the  tenant  that  ought  to  have  paid  the 

Viug  .40.    j.gj^j^  jj^.  ^g^iiii];  liis  executors  and   adminiftrators;  the  diftrefs 

runs  with  the  land  as  long  as  it  continues  in  the  tenant's  pofleiliou 

that  fufFered  the  rent  to  run   in  arrear,  or  of  any  other  perfou 

claiming  by  or  from  him. 

4  Co.  50  And  therefore,  if  a  man  grants  a  rent-charge  in  fee,  and  after- 

3  And.  17S.  wards  makes  a  feoffment  of  the  land,  out  of  which  it  ifTues,  and 
AndrewOg".  ^^^  fcofFce  makes  a  leafe  at  will,  the  executors  of  the  grantee 
nciis  cafe,     may  diftrain  the  tenant  at  will  for  any  arrears  that  became  due  in 

the  lifetime  of  the  grantor,  becaufe  fuch  tenant  claims  from  the 
grantor ;  and  fo  every  feoflee  of  the  firit  feoffke  hi  iti^niium  claims 
immediately  from  the  grantor. 

4  Co.  50.  So,  if  the  tenant  makes  a  gift  in  tail,  and  the  donee  dies,  the 

iffue  is  chargeable  with  the  arrears  of  the  rent ;    becaufe  though 
he  claims  by  dt(cent per  forniani  doni,  yet  it  is  by  virtue  of  the  gift 
made  by  the  tenant. 
Nov,  4S.  But,  if  tenant  in  tail  makes  a  gift  in  fee,  and  dies,  and  the  dif- 

Moor,  ^40.  copjinuec  char*res  the  land  with  a  rent  in  fee,  and  then  enfeoffs  the 
2  Roll.  Abr.  iiiue  in  tail  within  age,  fo  as  he  is  remitted,  the  iflue  is  chargeable 
42--  with  none  of  the  arrears;    becaufe,  being  remitted  by  the  feoff- 

aVtrn.  6i2.  j^^^^^  .q  ^\^^^  q\^  eftate-tail,  he  cannot  claim  under  the  difcontinuee, 

but  from  the  firft  donor. 
Cc.Lk.iCz.  So  it  is,  if  the  tenant  dies  without  heirs,  fo  that  the  tenancy  ef- 
cheats  to  the  lord,  he  fliall  not  be  chargeable  with  any  arrears  of 
a  rent-charge  incurred  in  the  life  of  the  tenant. 
Co.Llc.iCz.  But  before  thefe  afts,  if  there  had  been  tenant  for  life  of  a 
rent,  and  he  died,  the  rent  being  in  arrear,  his  executors,  by  the 
common  law,  might  have  an  aclion  of  debt  for  the  arrears  ;  for 
the  executor,  reprefenting  the  perfon  of  the  teftator,  fucceeds  in 
all  his  perfonal  rights  ;  and,  when  the  rent  is  arrear  at  his  death, 
it  is  no  more  than  a  fingle  perfonal  duty,  dillindl  and  feparate 
from  the  real  eftate,  for  which  there  can  be  no  remedy  by 
real  a£lion,  which  recovers  the  freehold  of  which  the  poff-ffor 
was  diffeilfed  ;  but  the  arrears  of  the  rent  being  no  freehold,  but 
a  perfect  chattel  or  fingle  duty,  were  recoverable  by  the  executor 
as  all  other  perfonal  things ;  and  though  the  freehold  determined 
by  the  death  of  the  tenant  for  life,  yet  they  did  not  conltrue  fuch 
duties  to  ceafe,  becaufe  there  were  no  vvojrds  in  the  contratl  to 
found  fuch  a  conitru£lion  upon  j  for  the  contra£l  gave  him  the 
entire  rent  during  life,  and  the  adt  of  Cod  did  not  take  it 
away. 

If  tenant  pur  anter  vie  or  tenant  for  years  held  over,  yet  the 
lelTor  could  not  dillrain  them  for  the  rent  that  became  due  before 
the  determination  of  the  refpedlive  leafes,  though  they  continued 
in  the  poifelfion  of  the  land  afterwards ;  for  when  the  leafe  was 
determined,  the  leffor  could  not  avow  on  them  as  his  tenants, 
(a)  By  tl^  claiming  under  a  leafe  that  was  ended.  To  remedy  this,  it  (a)  is 
*aid  ftatute  provided  that  whereas  tenant  pur  auter  vie  and  lefTees  for  years^ 
or  at  will,  frequently  hol4  over  the  tenements  to  them  devifed^ 
after  the  determination  of  fuch  leafes;  and  whereas  after  the 

determinatioa 
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determination   of  fuch,  or  any  other  leafes,  no  dlftrcfs  can  by 

law  be  made  for  any  arrears  of  rent  tliat  grew   due  on  fuch  re- 

fpettive   IcafwS    before    the    determination    thereof;    "  It   (hall 

"  and  may  be  lawful  for  any  perfon  or  perfons,  having  any  rent 

"  in  arrear,  or  due  upon  any  leafe  for  life  or  lives,  or  for  years,  or 

*'  at  will  ended  or  determined,   to  diftrain  for  fuch  arrears,  after 

*'  the  determination  of  the  faid  refpe£live  leafcs,   in   the  fame 

*'  manner  as  they  might  have    done  if  fuch  leafe  or  leafes  had 

*'  not  been  ended  or  determined-,  provided  that  fuch  dillrefs  be  [Seethe 

**  made  within  the  fpace  of  fix  calendar  months  after  tlie  deter-  '^•^"^*  ""  '1-^ 

*'  mination  of  fuch  leafe,  and   during  the   continu;ince  of  fuch  the"Ltute 

**  landlord's  title  and  inierelt,  and  during  the  poUellioa  of  the  ofAnn.  rit. 

**  tenant  from  whom  fuch  arrears  became  clue."  Diilreis(A)  j 

Alfo,  for  the  more  elFcdtual  recovery  of  rents,  it  Is  provided,  4G.2.c.2ii. 
"  That  in  cafe  any  tenant  for  life  or  years,  or  other  perfon  who 
"  fhall  come  into  poflenion  of  any  lands,  is'c  under  or  by  collulioa 
**  with  fuch  tenant,  fliall  wilfully  hold  over  after  the  dtterminatloii 
**  of  fuch  term,  and  after  demaml  made,  antl  notice  in  writing  glv- 
*'  en,  for  delivering  of  the  poffelhon  thereof,  by  the  perfon  to  v/hom 
**  the  remainder  or  reverfion  fhall  belong,  or  his  agent,  thereunto 
**  lawfully  authorifed,  fuch  perfon  holding  over  fhall  pay  double 
'*  tlje  yearly  v;ilue  of  the  lands,  Cf V.  fo  detained,  to  be  recovered 
**  by  action  of  debt,  whcreunto  the  defen^Iant  fiiall  be  obliged  ti> 
**  give  fpecial  bail ;  agaialt  which  penalty  there  Ihall  be  no  relief 
^'  in  equity." 

And  by  a  fubfequent  act  it  is  provided,  *'  That  in  cafe  any  *   u  g.  2. 
*'  tenant  fhall  give  notice  of  his  intention  to  quit  the  premifes,  •••  '9- 
"  and  fhall  not  accordingly  deliver  up  the  poirelhoir  at  the  time  in        ^"f"  ./ 
**  fuch  notice  contained,  the  faul  tenant,  his  executors  or  admi-  fiomyearto 
*'  nillrators,  fhall  pay  to  the  landlord  double  the  rent  v/hich  he  y"r,i>s\i!h- 
**  fhould  utherwife  have  paid."  ^^^^^  ^\nA' 

Itib  e  :o  pay  double  rent,  if  he  docs  not  quit  after  giving  notice.  Timmins  v  Ro«li]".;n,  3  Bur.  1603. 
- — — If  tenjoc  {jives  paiol  notice  that  he  will  quit,  it  is  fulacient,  anii  fubjeCli  him  tj  <i>>uulc  rent  if  lie 
dots  noi.  ILid.  [A.  receiver  under  the  court  of  Chancery  is  an  agent  lawlully  au:liorifed  wiLhin  this 
aiS^  to  give  notice.  The  courtof  K.  B.  confiJercd  the  notice  itieifto  be  a  fatScicn:  dttmand.  But  the- 
court  of  C  P.  feemed  to  thiiilc  the  demand  of  poli'eflion  to  be  dlainft  fro-Ti  the  notice,  fur  they  held  tliac 
a  demand  made  on  the  la(l  flay  o\  the  term  was  premjiure,  inafmuch  as  tiie  term  did  w>r.  in  ^udcmii  of 
ia.v  expire  till  midnight,  but  in  the  fauit  cafe  determined  that  the  notice  ou^jht  to  be  given  before  the  ex- 
piration of  the  term.  V'/iiltiiilun  v.  Collctt,  j  Burr  j6^-4.  Cutting  v.  Derby,  ■:.  Bl.  Rep.  lo"'^.  But 
rhe  law  feeais  to  be  as  la;d  dow.)  by  the  court  of  B.  R  — it  i  laruiord  jjivehis  tenant  notice  to  quit  at  the 
expiration  of  his  leafe,  he  is  entitled  to  dciibie  rent,  if  the  tenant  holds  over  :  and  a  fecond  no:ice  given 
to  the  tenant  after  the  expiration  of  the  lirlt  notice  "  to  quit  on  a  fubfequent  day,  ir  to  pay  double  rent," 
Is  no  waiver  of  fuch  firlt  nc/t.cc,  or  of  the  double  rent  which  has  acc:ui.d  under  it.  Melfeng.r  v.  Arm- 
fir.-ng,  I  Term  Rep.  ;  ■;.  One  tenant  in  common  may  bring  this  adlion  for  his  mo/cty  wiihuut  liiS  cjin» 
pani'jn,  z  Bl.  Rep.   1077.] 

And    by  the  lall-mentioned    ftatute    it    is    ena£led,     "  That  11C.2. 
**  where  the  deniife  is  not  by  deed,  the  landlord  flrall  recover  a  rea-  ^-  ]^' 
"  fonable  fatisfaiSlion  for  tne  tenements  {a)  occupied  by  the  de-  )^\l^i^  l^  ° 
*>  fendant,  in  an  action  on  the  cafe,  for  the  ufe  and  occv.paticn  will  the 
*'  of  what  was  fo  held  or  enjoyed ;  and   if,   in  evidence  on  the  P'f  "^!^ 
*'  trial  of  fuch  action,  any  parol  demife,  or  any  agreement   (not  anoccupa- 
**  being  by  deed)  whereon  a  certain  rent  was  teferved,  fhall  ap-  uon ;  fccus, 
<*  pear,  the  plaintiff  in  fu;h  avtion  Ihall  not  be  nonfuited,  but  may  on  a-'e^^ct«* 

»«  make 
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years.  "  make  ufe  thereof  as  an  evidence  of  the  quanitwt  of  the  damages 

Lutw.  313.    a  jQ  be  recovered." 

Salic. 

pi.  I.  209.        Ld.  Raym.  28.   170.       Comb   255.      See   3  Salk.  136,  pi.  2.  [Nil  habu'tt   in 

tenement's  cannot  be  pleaded  to  an  adion  for  ufe  and  occupation,  Lewis  v.  Wallace,  Hil.  21;  G.  2. 
K.  B.  Bull.  M.  I'ri.  i  39.  4th  edit.  2  VVilf  208.  Nor  can  a  defendant  in  fuch  an  adion  biing  evi- 
dence to  impeach  the  plaintiff  s  title.     Cooke  v.  Loxley,  5  Term  Rep.  K.  B.  4.] 

3  Lev,  150.  And  though  at  common  law  no  a£lion  lay  for  rent,  but  an  ac- 
— -That  an  i\q^  of  jje^jf  y^.^  jj.  ^y,jg  held,  that  for  the  ufe  and  occupation  of  a 
lie  on  an  ex-  f'^^m,  ts'f.  an  ^/Pw;//// would  lie. 

prefs  promife,  and  where  the  refeivarion  is  oF  a  fum  in  grofs.  Hard.  366.  4  Mod.  78.  Noy,  60. 
Allen,  57.      Vent.  272.  [See  thedaufc  of  the  &i.l.  \uot-a.'\ 

(L)  Rent  when   and  how  difcharged  ;    and  herein, 
of  the  Kviction  of  the  Tenant. 

Cilb.  on        r  A  Rent-fervice  is  fomething  given  by  way  of  retribution  to  the 
Rents,  145.      XX  ](.f]-Qi-  f^j-  j-he  land  demifed  by  him  to  the  tenant ;   and,  con- 
fequently,  the  lelTor's  title  to  the  rent  is  founded  upon  this;  that 
the  land  demifed  is  enjoyed  by  the  tenant  during  the  term  in- 
eluded  in  the  contracl: ;  for  the  tenant  can  make  no  return  for  a 
thing  he  has  not :   if  therefore  the  tenant  be  deprived  of  the  thing 
letten,  the  obligation  to  pay  the  rent  ceafes,  becaufe  fuch  obliga- 
tion has  its  force  only  from  the  confideration,  which  was  the  en- 
joyment of  the  thing  demifed.     Hence  then  we  may  gather  thefe 
conclufions  or  inferences.] 
2  Roll.  Abr.       If  the  lands  demifed  be  evi£led  from  the  tenant,  or  recovered  by 
4f  9-  a  title  paramount,   the  lefiee  is  difcharged  from  the   payment  of 

Cro.  Elii.  ^^  ^'^'^t  from  the  time  of  fuch  eviction  ;  but,  notwithftanding 
47'  fuch  recovery  or  eviction,  the  tenant  fhall  pay  the  rent  that  became 

Co. Lit.  148.  jj^g  before  the  recovery;  becaufe  the  enjoyment  of  the  land  being 
the  confideration  for  which  the  tenant  was  obliged  to  pay  the  rent, 
io  long  as  the  confideration  continued,  tlie  obligation  mud  be  in 
force  ;  there  being  the  fame  reafon  that  the  tenant  fliould  pay  the 
rent  for  part  of  the  time  contracted  for,  as  for  the  whole  term, 
if  he  had  enjoyed  the  land  fo  long, 
a  Roll.  Abr.  So,  if  a  dilteifor  makes  a  leafe  for  years,  rendering  rent,  and 
♦*9'  afterwards  the  difiVifee  enters,  and  [a)  oufts  the  leflee,   yet  the 

an  actual  Icfiec  fhall  be  accountable  for  the  rent  incurred  before  the  oujler  ; 
oufter.  becaufe  the  leflee  cannot  be  taken  for  a  trefpaiTer,  fince  he  came 

iLd.Raym.  \^^q  j-j^g  lands  under  the  fandion  of  a  legal  contract ;  though  the 
[It  muft  be  difleifor,  having  but  a  defeafible  title,  could  not  perform  that  con- 
fo  pleaded  s  tra6l ;  however,  till  it  was  deftroyed,  and  while  the  leflee  had  the 
a  plea  of  peaceable  enjoymenft,  the  obligation  to  pay  the  rent,  which  was 
bytheieflbr,  founded  on  the  enjciyment,  mull  continue,  and,  confequently,  the 

or  deftruc-     leflee  be  obliged  to^ay  the  rent  till  the  entry  of  the  difl'eifee. 

fion  by  him 

of  part  of  the  premifes,  without  alleging  an  aftual  expulfion,  is  not  fufiicient ;  for  thefe  are  fimply  tref- 

pafles.      Hob.  326.      Reynolds  v.  Bui^le,  Cowp.  242.     Hunt  v.   Cope,    2  Jon.  148.     Roper  v. 

Loyd.] 

10  Co.  128.       For  the  fame  reilbn,  if  part  only  of  the  land  letten  be  evidled  • 
RoiL  Abr.    ^^^"^  ^^  tenant,  fnch  eviction  is  a  difcharge  of  the  rent  in  proi 
£35-*      '    portion  to  the  valaeicf  the  land  evicted.  .  '* 
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If  y/.  lets  feveral  lands  to  B.,  and  afterwards  the  inhabitants  of  Ch.Ca.  31, 
the  to^n,  where  part  of  the  lands  lie,  recover  a  right  of  common  ^V^^^^- 
in  part  of  the  lands  demifed  ;  this  recovery,  it  feems,  by  the  ftrift  jCh.Rep. 
rules  of  the  common  law,  iliall  make  no  apportionment  of  the  la. 
rent ;  becaufe  the  recovery  of  the  common  is  no  evidlion  of  the 
land,  for  the  foil  dill  remains  in  the  leflee  j  and  therefore  there 
can  be  no  apportionnient.     But  a  covirt  of  equity  confiders  that 
the  leiTee  can  have  little  benefit  by  the  foil  itfelf,  \vhile  others  are 
permitted  to  take  the  profits  in  common  with  the  leflee,  and  there- 
fore in  fuch  cafes  have  apportioned  the  tent ;  unlefs  it  appears, 
that,,  notwithftanding  fuch  right  of  common  recovered,  the  lands 
demifed  are  well  v^'orth  the  rent  referved  upon  the  leafe. 

But  the  former  cafes  are  to  be  underftood  with  this  reftriftion,  10  Co.  laS. 
that  if  the  tenant  be  ouftcd  by  a  title  paramount,  before  the  day  ^^^^'  ^5- 
appointed  for  the  payment  of  the  rent,  fuch  evi£lion  entirely  dif-  iP.'wms. 
charges  the  tenant  from  the  payment  of  any  part  of  the  rent.  392.  pi.105. 
For  inftance,  ii  J.  leflee  for  life,  makes  a  leafe  to  B.  for  years,  t^^heS 
rendering  rent,  payable  ztEaJier^  and  B.  by  virtue  of  the  leafe   nc.a. 
enjoys  the  land  for  nine  months,  and  then  A.  dies,  by  which  the  c.  19.  f.  15. 
intereft  of  B.  is  determined ;  in  this  cafe,  B.  fhall  pay  no  rent  at  oJ-tenalTfJr 
all  j  for  though  he  held  the  land  for  nine  months,  yet  his  leafe  iife,  a  pro- 
being  ended  before  the  expiration  of  the  year,  (for  the  rent  being  portiooabie 
made  payable  at  Eajier  only,  was  payable  but  once  in  a  year,)  rentfta'iroe 
there  could  be  no  rent  due  by  the  contract,  for  it  was  in  con-  paid  to  tla 
fideration  of  the  enjoyment  of  the  land  that  the  leflee  was  by  the  executor. 
contra£l:  obliged  to  pay  the  rent  at  the  expiration  of  ths  year ;  ^^J^  \^l^^ 
and  when  the  enjoyment  is  interrupted  and  deilroyed,  the  lefTee 
{hall  not  be  obliged  to  pay  for  what  he  had  not ;  nor  can  there 
be  any  apportionment,  becaufe  by  the  exprefs  words  of  the  leafe 
it  was  to  be  paid  at  Eafer^  and  not  before  *. 

As  the  tenant  is  difcharged  from  the  payment  of  the  rent  when  V3ugh.i99. 
the  land  is  evicled  by  a  title  paramount,  fo,  by  a  parity  of  reafon,  PoHex*  »42' 
he  fhall  be  difcharged  from  it  when  the  lord  purchafes  the  tenancy ; 
for  in  fuch  cafe  the  lord  cannot  have  both  the  land  and  the  rent, 
nor  (hall  the  tenant  be  under  any  obligation  to  pay  the  rent,  when 
the  land,  which  was  the  confideration,  is  refumed  by  the  lord 
into  his  own  hands;  and  this  refumption  or  purchafe  of  the  te- 
nancy by  the  lord,  makes  what  the  law  books  call  an  extinguifh- 
ment  of  the  rent. 

But,  if  the  conveyance  to  the  lord  was  not  abfolute,  but  upon  Bro.  tit. 
condition,  or,  if  it  were  only  of  a  particular  eftate  of  fiiorter  du-  ^^^'"^"'7^? 
ration  than  the  eftate  which  the  lord  had  in  the  rent-fervice ;  in  Vaugh.  39. 
thefe  cafes,  though  there  be  an  union  of  the  tenancy,  and  the  '99- 
rent  in  the  fame  hand,  yet,  becaufe  that  union  is  but  temporary ;  ^*'""-  ^*** 
(for,  upon  the  performance  of  the  condition  or  determination  of 
the  particular  eftate,  the  tenant  is  reftored  to  the  enjoyment  of 
the  land,  and,  confequently,  the  obligation   to  pay  the  rent  re- 
vives ;)  therefore  the  rent  in  fucK  cafe  in  only  fufpended,  and  not 
extinguifhed. 

By  the  1 1  Geo.  2.  cap,  19.  reciting,  that,  whereas  If  any  leflbr  or  p  g,  2. 
landlord,  having  only  an  eftate  for  iife  in  the  land;  ^(.  dies  be-  c  J9-  »  '5- 

fore 
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ford  or  on  tlie  clay  on  which  any  rent  Is  referved  or  made  payablcj 
fuch  rent  or  any  part  thereof,  is  not  recoverable  by  the  executors, 
^V.  of  fuch  lelfor ;  nor  is  the  perfon  in  reverfion  entitled  thereto, 
any  other  than  for  the  ufe  and  occupation  of  fuch  lands,  ^c.  from 
the  death  of  the  tenant  for  life ;  of  which  advantage  hath  been 
taken  by  the  undertenants,  who  thereby  avoid  paying  any  thing 
for  the  fame  •,  for  remedy  whereof  it  is  enacted,  That  vv-here  any 
tenant  for  life  fhall  die  before  or  on  the  day  on  r.hich  any  rent 
was  referved,  or  made  payable  on  any  demife  or  leafe  of  any 
lands,  <S'c.  v.'hich  determined  on  the  death  of  fuch  tenant  for  life, 
the  executors  or  adminiftrators  of  fuch  tenant  for  li'e  Ihall  and 
mav,  in  an  aclion  on  the  cafe,  recover  of  and  from  fuch  under- 
tenant or  undertenants  of  fuch  lands,  Is'c.  if  fuch  tenant  for  life 
die  on  the  day  on  which  the  fame  was  made  payable,  the  whole  j 
or  if  before  the  day,  then  a  proportion  of  fuch  rent,  according  to 
the  time  fuch  tenant  for  life  lived  of  the  laft  year,  or  quarter  of 
a  year,  or  other  time,  in  which  the  faid  rent  was  growing  due 
ns  aforefaid,  making  all  juft  allowances,  or  a  proportionable  part 
thereof  refpeQIvely. 

[Where  rent  was  fo  granted,  as  that  upon  feme  contingency 
happening,  there  was  no  one  who  could  take  by  the  grant,  in 
fuch  cafe  the  rent  was  faid  to  be  cJetcnn'med,  for  it  could  not  pro- 
perly be  faid  to  be  extinguifn^-d  or  fufpended,  thefe  terms  be- 
ing only  applicable  when  there  is  an  union  in  the  fame  perfon, 
either  abfolute  or  temporary,  of  the  rent  and  the  land  out  of 
which  it  iffues.  A  determination  of  it  happened, -when  rent  was 
granted  to  one  pur  atiter  vie,  and  the  tenant  puy  outer  vie  died  in 
the  lifetime  of  ce/Iuy  que  vie^  here,  as  there  could  be  no  general 
occupancy  of  a  rent,  and  no  fpeclal  occupant  was  marked  out, 
it  determined  upon  the  death  of  the  grantee.  So,  where  a  rent 
was  granted  to  one,  his  e::ecutoi"s,  adminiftrators,  and  afTigns,  and 
the  grantee  died  in  the  lifetime  of  the  tenant  pur  outer  vie,  it 
was  holdcn  that  it  did  not  go  to  the  executor,  being  a  freehold 
which  he  was  incapable  of  taking,  and  tl^.erefore  v/here  there  was 
no  afiTignment,  determined  by  the  death  of  the  grantee.  But  where 
rent  was  granted  to  one  and  his  heirs  pur  outer  vie,  and  the  grantee 
died  in  the  lifetime  of  re/Iuy  que  vie,  leaving  an  heir,  in  fuch  cafe 
the  rent  is  not  determined,  but  goes  to  the  heir  as  a  fpeclal  occu- 
pant {a).  This  queftion,  however,  with  refpet>.  to  the  deter- 
fjre  tbeiu-  mination  of  rents  by  occupancy  is  now  univerfally  prevented  by 
^iteof  two  ftatutes,  viz.  the  29  Cor.  2.  c.  3.  §.  2.  which  makes  ellates 

29  Car.  2.  ^^^^  outer  vie  devifiible,  and  if  not  devifed,  chargeable  in  the  hands 
b.  n.3,'4, 5.  of  the  heir  as  aflets,  if  he  takes  them  as  fpecial  occupant;  and 
14th  edit,  if  he  does  not,  directs  that  they  fnnll  go  to  the  grantee's  execu- 
Vau^han  '^  tots  and  admiulftrators,  and  be  aflets  in  their  hands;  and  the 
thought  that  14  G.  1.  c.  20.  §.  4.  which  in  the  cafe  of  inteftacy  makes  the  fur- 
therecouid    pj^g  of  fuch  eftates  ddlributable.] 

be  no  oc- 

cupancv,  eitber  general  or  fpecia!,  of  a  rent,  and  therefore  that  the  heir  took  in  this  cafe  by  defcent  as  b<Ir 

at  a  deiceadiblc  IteeholU.     But  lee  the  n«rte4  iu  Co.  Litt.  above  reterrca  to. 
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(M)  Of  Apportionment*,   and  herein  of  the  Suf-  *^idex\,^ 
penfion  and  Extinguifliment  of  the  Rent :  And  ^r!f  "e^?' 
therein, 


I.  In  what  Cafes  a  Rent  may  be  apportioned  by  the  A£l  of 
the  Parties,  and  herein  of  the  Difference  between  a  Rent- 
Service,  and  a  Rent-Charge. 


A 


ND  firft,  it  is  neceflary  to  diflinguiOi  between  a  rent-fervice  l-It.  f.  22;, 
and  a  rent-charge  :  fcfr  if  a  man,  who  hath  a  rent-fervice,  G'?it'^°5-f'" 
purchafes  part  of  the  land  out  af  which  the  rent  iffues,  the  rent-  Rent"s°1st. 
lervice  is  not  extingulfhed,  but  (hall  be  apportioned  according  to  [Sav.  69. 
.  the  value  of  the  land  ;  fo  that  fuch  purchafe  is  a  difcharge  to  the  [^l  ^°-''  5' 
tenant  for  fo  much  of  the  rent  only,  as  the  value  of  the  land  pur-  tenant  mu'n 
chafed  amounts  to:  but,  if  a  man  has  a  rent-charge,  and  piir-  plead  this,  ia 
chafes  part  (a)  of  the  land  out  of  which  the  rent  iffues,  the  whole  °^^^'l°^^- 

.    '^      .  ^    ' .  „      .  *  onerate  the 

rent  13  eXtmgUllhed.  remainder,  j 

But,  if  the  grantor  by  deed  reciting  the  purchafe,  had  granted  Co.  Lie. 
that  the  grantee  fhould  diftrain  for  the  fame  rent  in  the  refidue  of  147-8. 
the  land,  the  whole  rent- charge  had  been  preferved  ;  becaufe  fuch  ^"g"  ^^'^' 
power  of  diHrefs  had  amounted  to  a  new  grant. 

If  a  man  grants  a  rent-charge  out  of  two  acres,  and  afterwards  C0.Lit.14S. 
the  grantee  recovereth  one  acre  by  title  paramount  the  grant,  the  *>. 
whole  rent  fhall  not  be  extingulfhed  ;  becaufe  the  law,  which  gives  tTre^Ji"' 
the  remedy  for  the  recovery  of  a  man's  right,  will  not  prevent  the  as  a  horfe,  * 
profecution  of  fuch  right,  by  depriving  the  profecutor  of  a  greater  hawk,  &c. 
profit  than  the  thing  recovered  may  amount  to ;  but,  in  this  cafe,  []L^^\a^ell^ 
there  (liall  be  no  apportionment,  but  the  grantee  (hall  have  the  revive,  -vUr 
whole  rent  after  he  has  recovered  one  acre.     .   6Co,  i,a.  Co,  Lit.  14.9.  8  Co.  105, 

In  fome  cafes  a  rent-charge  m.ay  be  apportioned  by  the  a£l  of  C0.Lit.14S. 
the  party ;  as,  if  the  grantee  releafes  part  of  his  rent  to  the  tenant  •^■y^Cro. 
of  the  land,  fuch  releafe  does  not  extinguifli  the  whole  rent.    So,  whi^ch^ireins 
if  the  grantee  gives  part  of  it  to  a  ftranger,  and  the  tenant   at-  contrary, 
torns,  fuch  grant  fliall  not  extlnguifli  the  refidue  which  the  grantee  [Hobart  ar. 
never  parted  with,  becaufe  fuch  releafe  or  difpofition  makes  no  'f"t"cs  °h3t 
alteration  in  the  original  grant,  nor  defeats  the  intention  of  it,  as  the  tenant  is 
the  purchafe  of  part  of  the  land  does ;  for  tiie  whole  rent  is  ftill  """i  '^"'"P'''- 
iffuable  out  of  the  whole  land,  according  to  the  original  intention  torn  a^^  " 
of  the  grant.     Befides,  fince  the  law  allowed  of  fuch  fort  of  grants.  Lord  c.  b. 
and  thereby  eftabliflied  fuch  fort  of  property,  it  would  have  been  9.'''^^l^  I'i 
unreafonable  and  fevere  to  hinder  the  proprietor  to  make  a  proper  on  this  fub- 
diftribution  of  it  for  the  promotion  of  his  children,  or  to  provide  je<^)  if>5- 
for  the  contingencies  of  Ids  family,  which  were  in  his  view.    The  ^"^^  of  the 
objection,  that  has  been  made  to  thefe  fort  of  apportionments  or  nion.  But 
dlvifions  of  rent-charges,  is  this,  that  the  tenant  thereby  would  f"  ^^-  next 
be  expofed  to  feveral  fuits  and  diflreffes  for  a  thine,  which  in  its  ^*^^'  *"y 

■    ■       ,  .  .  ,  ,  ,  ^'  quart,  whc- 

ongiifal  creation  was  entire  and  recoverable  upon  one  avowry.        ther  by  the 

ftat.  4  Ann", 
c.  16.  f.  9.  fuch  grants  be  not  good  without  the  attornment  of  tie  tenant.  **  That  is,  fo  as  to  afFeft 
the  tenant.     By  iiG.  i,  c.  19,  f.  ii.  attornment  by  tenants,  unlefs  made  in  coafequence  of  fome 

judgment 
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Judgment  at  Jaw,  or  dicree  or  order  of  a  court  of  equity,  or  made  with  the  privity  and  confent  of  ti* 
liuidlord,  or  to  any  mortgagee  after  the  mortgage  is  become  forfeited,  are  void.** 

Cro.  Eiiz.  And  if  a  rent-charge  may  partly  be  afTigned  by  tbe  grant  of  the 

74-*'  ^°5"    party,  much  more  may  part  of  it  be  extended  for  his  debts,  by  th& 
favour  and  afTiftance  of  the  law  ;  for  though  the  tenant  is  thereby, 
without  his  attornment,  poffibly  made  liable  to  feveral  fiiits  and 
diftrefles,  yet  it  is  an  inconvenience  he  may  avoid  by  a  pun<Slual 
performance  of  his  own  grant. 
•  Inft.  504.        It  is  next  to  be  confidered,  whether  a  rent-fervice,  incident  to 
Roll.  Abr.    t}jg  reverfion,  may  be  apportioned  by  the  grant  of  part  of  the  re- 
Cro.Eiiz.     verfion.     And  it  feems  formerly  to  have  been  doubted  whether 
651.851.      upon  fuch  grant  there  could  be  any  apportionment?  or  whether 
Co.  Lit.        j.jjg  whole  rent  fhould  not  be  extinguiflied  and  loft  ?  for  fince  the 
8  Co.  79.  b.  reverfion  and  rent  incident  thereto,  were  entire  in  their  creation, 
Dy.  326.       they  thought  it  hard  that  by  the  a6l  of  the  leflbr  they  (hould  be 
i*°Co'^^*     ^i^'i'lcd,  and  thereby  the  tenant  made  liable  to  feveral  atlions  and 
58.  '    diftrefles  for  the  recovery  of  them.     But  this  conception  was  too 

Moor,  narrow  and  abfurd  to  govern  men's  property  long  5  for  if  I  make 

t  255.260.  2  ig^^-g  Qf  three  acres,  referving  3  s.  rent,  as  I  may  difpofe  of  the 
whole  reverfion,  fo  may  I  alfo  of  any  part  of  it,  fince  it  is  a  thing 
in  its  nature  feverable,  and  th?  rent,  as  incident  to  the  rever- 
fion, may  be  divided  too  ;  becaufe  that  being  given  in  retribution 
for  the  land,  ought  from  the  nature  of  it  to  be  paid  to  thofe  who 
are  to  have  the  land  upon  the  expiration  of  the  leafe  ;  and  hence 
It  is,  that  the  rent  pafies  incidently  with  the  reverfion  without 
any  exprefs  mention  of  it  in  the  grant ;  but  the  tenant  has  really 
no  prejudice  from  fuch  grant,  becaufe  it  is  in  his  power,  and  it  is 
his  duty  to  prevent  the  feveral  fuits  and  diftrefles  by  a  pundlual 
payment  of  the  rent ;  and  therefore  he  ought  not  to  complain  of  a 
mifchief  which  he  has  wilfully  brought  upon  himfelf.  Befides 
that  formerly  fuch  grants  could  not  take  efi^ecl  without  the  attorn- 
ment and  confent  of  the  tenant.  But  on  the  other  hand  it  would 
be  extremely  prejudicial,  if  upon  fuch  grants  the  rent  fhould  not 
be  apportioned  ;  becaufe  then  the  leflbr  could  not  out  of  his  pro- 
perty make  a  provifion  for  his  younger  children,  or  anfwer  the 
contingencies  of  his  family  he  may  have  in  view, 
«ro.  Eli*.  And  upon  this  reafon  the  apportionment  of  rents  has  been  car- 

637.  651.  j-jg^  3  ^gp  farther  :  as,  if  .^.  poflefled  of  a  term  for  20  years,  leafes 
Watkin's,  ^^  ^^^  ^^  ycars,  referving  30  /.  rent,  and  afterwards  y^.  devifes  20  /. 
Roll.  Abr.  of  the  rent  to  three  of  his  fons  equally  to  be  divided,  this  is  a 
?|^  good  devife,  and  each  of  the  fons  fnall  have  an  a6lion  of  debt  for 

pi.  73*7.        ^^s  third  part,  though  the  reverfion,  to  which  the  rent  was  ori- 
Cro.  Eliz.      ginally  incident,  remains  entire  ;  for  there  is  nothing  in  the  na- 
^^f/    1  "   ^^^^  °^  ^^^  thing  to  hinder  fuch  a  divifion  or  apportionment ;   and 
if  the  tenant  omits  to  pay  the  rent,  the  feveral  aftlons  are  a  mif- 
chief which  he  brings  on  himfelf,  and  which  he  might  and  ought 
to  have  prevented. 
7  Co.  23.  If  ^.  feifed  in  fee  of  one  acre,  and  poflefled  of  a  term  for  years 

Butt's  cafe,    jj^  another,  grants  a  rent  out  of  both  to  B.  in  fee,  and  J5.'takes  a 

Co*  i-it-  '    o  '  - 

1A7,  s.  p.     l&afe  or  grant  of  tjie  leafehold  acre,  the  rent  (hall  not  thereby  be 
fufpended. 


Bent.  49 

If  leflee  for  life  or  years  furxenders  part,  or,  if  he  commits  a  Co.Ut, 
forfeiture  of  part,  by  making  a  feoffment  or  doing  wafte,  the  rent   i-8  a 
(hall   be  apportioned  ;  becaufe  the  rent  is  a  retribution   for  the  ^°'|  ^'^'■• 
land,  and  therefore  mud  neceflarily  ceafe,  according  to  the  pro-  Dyer,  5.  a. 
portion  of  the  land  refumed.  '3  Co.  58.  Moor,  pi.  255. 

Where  the  leflbr  takes  a  leafe  of  part  of  the  land,  or  enters  Co.  Lit. 

wrongfully  into  part,  there  are  variety  of  opinions,  whether  the  '4'^-  b* 

entire  rent  (hnll  not  be  fufpended  during  the  continuance  of  fuch  Ex^inl'u'ifh- 

leafe  or  tortious  entry  ;  and   in  the  lafl  cafe  it  feems  to  be  the  ir.er.t,'d8. 

better  opinion  and   the  fettled  law  at  this  day,  that  the  tenant  is  ^''"-  ^brv 

difcharged  from  the  payment  of  the  whole  rent  till  he  be  reftored  ^-"p^ 

to  the  whole  polTeflion,  that  no  man  may  be  encouraged  to  injure  9 Co.  i;5. 

or  difturb  his  tenant  in  hPs  pofTeffion,  whom  by  the  policy  of  the  ^''^'^ex.  142; 

feudal  law  he  ought  to  protecSl  and  defend.  .  y'^'^'^^ 

But  there  is  no  colour  of  reafon  why  the  whole  rent  fhould  be  Poiiex.  141 
fufpended,   when  the  lord  or  lelTor  takes  a  leafe  of  part  of  the  '^  "!-•• 
land,  becaufe  here  is  the  concurrence  of  the  tenant,  who,  by  his  2Lev.^43. 
own  a£l:  and   confent,  parts  with  io   much  of  the  land  as  is  re-  Hodg  fkins 
demifed,   and  thereby  fuperfedes  the  former  contra£t  as  to  that  a^JTV.rn- 
part ;  but  fince  the  obligation  to  pay  the  rent  was  by  the  firft  con-  ^°^^^^  '^^^^ 
tradl  founded  upon  the  confideration  of  the  tenant's  enjoying  the  505. 
land,  that  obligation  mud  ftill  continue  on  the  tenant  fo  far  as  it  ^°l^-  ^^'^' 
is  not  cancelled  or  revoked  by  any  fubfequent  contrad  between  j^£  j.  ^5^ 
the  parties,  and,  confequently,  the  whole  rent  (hall  not  be  extin-  57-  and  the 
guilhed  by  fuch  redemife  ;  but  the  tenant  fliall  pay  rent  in  propor-  f^j^^^^f 
tion  to  the  land  he  enjoys,  becaufe  the  obligation  of  the  firft  con-  books  denied 
tradl:  mull  fubfift  fo  far  as  the  tenant  enjoys  the  confideration  to  be  law. 
which  firfl:  engaged  him  in  fuch  contra6l.  4C0. 52.  bl 

9  Co.  131.     Bro,  vt.  Extinguifhment,  48.  and  per  Hale,  Ch.  J.  if  the  tenant  upon  fuch  redemife 
referved  a  rent,  no  paitof  the  rent  relerved  upon  the  firft  contrafl:  fliall  be  fufpended.     Vent.  276- 

2.  In  what  Cafes  they  may  be  apportioned  by  the  AQ:  of  Law,  or 
by  the  Aft  of  God. 

In  this  place  we  are  to  confider,  whether  the  tenant  (hall  pay 
the  whole  rent,  though  part  of  the  thing  demifed  be  loft  and  of 
no  profit  to  him,  or  though  the  ufe  of  the  whole  be  for  feme  time 
intercepted  or  taken  away  without  his  default.  And  here  it  feems 
extremely  reafonable,  that  if  the  ufe  of  the  thing  be  entirely  loft 
or  taken  away  from  the  tenant,  the  rent  ought  to  be  abated  or  ap- 
portioned, becaufe  the  title  to  the  rent  is  founded  upon  this  pre- 
fumption,  that  the  tenant  enjoys  the  thing  during  the  contract ; 
and  therefore  if  part  of  the  land  be  furrounded  or  covered  with  Roll.  Abr^ 
the  fea,  this  being  the  acfl:  of  God,  the  tenant  fliall  not  fuffer  by  *2  ♦ 
it,  becaufe  the  tenant  v.'ithout  his  default  wants  the  enjoyment 
of  part  of  the  thing,  which  was  the  confideration  of  his  paying 
the  rent;  nor  has  the  leflor  reafon  to  complain,  becaufe  if  tiie 
land  had  been  in  his  own  hands,  he  muft  have  loft  the  benefit  of 
fo  much  as  the  fea  had  covered. 

Vol.  VL  E  If 
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Roll.  Abr.  If  part  of  the  land  be  burnt  with  wild-fire,  that  fliall  malce  ti9 
*36-  abatement  or  apportionment  of  the  rent,  becaufc  the  ufe  of  the 

madeof  Und  ^^"^  ^^  not  thereby  taken  away,  and  the  land  may  be  again  reftored 
with  3  flock  to  its  former  fertility  by  the  care  and  induftry  of  the  tenant. 

•f  G:eep,and 

all  the  Ihecp  die,  quart.  Whether  the  rent  /hall  be  apportioned  ?  Dyer,  56. —  Where  a  houfe  was  burnt 
iown,  tenant  liable  foi  the  rent.   Monk  v.  Cooper,  z  Ld.  Raym.  1477.  [But  this  was  on  theexprefs 

covenant,  2  Str.  763.  S.  C.  Earl  ot  C  hcfterrield  v.  Duke  of  Holton.  Com.  Rep.  (>^-•.  Belfour  v. 
Wefton,  I  Term  Rep.  310.  Doe  v.  Saiidh.-\m,  Id.  701;.  ^  Whctlid,  il'an  action  were  brought  for  the 
rent  in  fuch  cafe,  equity  would  not  relieve  ?  Brown  v.  Quilter,  Ambl.  619.  Wheie  a  landlord  is  bound 
to  repair  in  certain  cafes,  and  the  tenant  in  one  of  thofc  cafes  from  a  fudden  accident  is  obliged  to  make 
thofe  repairs  to  prevent  further  mifchief,  if  an  action  be  brought  againft  the  tenant  for  the  rent,  a  court 
of  equity  will  notinterpofe,  becaufe  the  tenant  may  fct  off  in  tlie  aclion  the  money  advanced  by  him  for 
the  repairs,  as  money  paid  to  the  ufe  of  the  landloid.     Waters  v.  Weigall,    Anltr.  575.] 

Ron.  Abr.  If  -^M  feifed  of  one  acre  in  fee,  and  ponefled  of  another  for 
»37-  years,  makes  a  leafe  of  both,  referving  rent,  and  dies,  the  rent 

{hall  be  apportioned  with  the  reverfion,  and  the  heir  and  executor 

(hall  have  each  his  proportion. 
Roll.  Abr.         So,  if  a  moiety  of  a  reverfion  be  extended  by  elegit,  the  rent 
»37-  Cam-    {y^gll  be  apportioned,  and  the  leflbrfhall  ftill  enjoy  half  the  rent  as 

incident  to  the  reverfion  that  remains  in  him. 
Roll.  Abr.         So,  if  a  hufband  leafes  for  years  referving  rent,  and  dies,  the 
*37'  wife  recovers  a  tliird  part  of  the  reverfion,  (he  (hall  have  the  fame 

proportion  of  the  rent ;  for  in  all  thefe  cafes  the  law  diflributes 

the  rent  as  it  difpofes  of  the  reverfion. 
Lit.  i.  224.        If  part  of  the  lands  defcend  on  the  grantee  of  a  rent-charge, 
?°i'"^^p      ^^^  ^^"t  ^^^^  ^^  apportioned  according  to  the  value  of  the  land  j 
"'  '    '    ■     for  the  grantee  in  this  cafe  is  perfectly  paflive,  and  concurs  not 

by  any  a£l  of  his  to  defeat  the  grant. 

3.  The  Manner  of  fuch  Apportionment,  and  how  the  Tenant 
fliall  take  Advantage  of  it. 

Vent.  276.        This  is  properly  the  bufinefs  of  a  jury,  who  upon  the  evidence 

Roll.  Abr.     offered  are  to  judge  of  the  value  of  the  land  purchafed  by  the 

■''*  lord  or  leifor,  or  aliened  by  the  tenanr,  according  to  the  flatute 

quia  emptores,  &c.   from  whence  it   is  eafy  for  them   to  compute 

how  much  is  due  from  the  tenant  for  the  rcfidue  of  the  land  in 

his  hands. 

yent.  276.  This  may  be  done  upon  a  plea  of  nil  dt-het  pleaded  by  the 
tenant,  becaufe  when  ilTue  is  joined  on  fuch  plea,  it  is  the  bufintf? 
of  the  jury  to  determine  whether  any  thing  and  how  much  is 
due  ;  and  this  is  done  with  regard  to  the  real  value  of  the  land 
remaining  in  his  hands,  and  not  with  regard  to  the  quantity  of 
it. 

Vent.  276.  So,  the  tenant  may  in  his  pleading  fet  forth  the  value  of  the 
land  purchafed  by  the  lefibr,  and  that  the  rent  ought  to  be  ap- 
portioned or  abated  in  proportion  to  the  value  thereof. 

Hodgeflcins        But  the  rent  cannot  be  apportioned  upon  a  demurrer,  becaufe 

v.Thoinbo-  ^^  judges  only  determine  what  is  the  law  in  fuch  cafe,  but  the 

^""^  '         value  of  the  laud  jiever  comes  in  queftion. 

I£ 
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if  there  be  lord  and  tenant  by  fealty,  and  20  /.  x^nt,  the  lord  2  inft.  503. 
J)urchafe  two  acres,    and  then  diftrain  for  18/.  rent,  fuppofing  Roll.  Abri 
the  rent  to  be  apportioned  according  to  the  quantity  of  the  land,  *^^* 
the  tenant  refcue,  and  the  lord  bring  his  aflife,   and  the  tenant 
plead  ««/  tori,  the  recog!*itors  of  the  aflife  Ihall  extend  the  land 
according  to  the  real  value ;  for  the  jury,  upon  view  o(  the  land, 
are  capable  of  judging  of  the  value  of  each  acre;   and  there- 
fore,   if  they  find  the  two  acres  aliened  of  greater  value  than  the 
reil,  they  may  apportion  the  rent  accordingly,  and  give  the  lord 
but  16  s.  for  the  remaining  eighteen  acres.     And  though  the  lord 
demand  more  than  his  due,    yet  he  {hall  recover  what  in  juftice 
he  ought  to  have,  becaufe  it  were  unreafonable  to  expert  the  lord 
ihoukl  exactly  judge  of  the  value  of  the  land,  and,  confequently, 
too  fevere  to  put  him  to  the  expence  of  a  frefli  fuit  for  fuch  mif* 
take. 

But  in  this  cafe,  if  the  lord  demand  lefs  than  his  due,  he  fhall  2  Inft,  504; 
Jiot  recover  more  than  he  demanded,  becaufe  the  court  muft  give 
judgment  correfpondent  to  the  right  of  the  demandant. 

But,  if  in  debt  or  covenant  the  landlord  declares  for  more  rent  5  Mod.  214. 
than  is  due  to  him,  he  mav  releafe  the  overplus,  and  take  iudg-  Comb.  365. 

r        ,  ,  .   ,     .  1.  '  •  JO      but-vtdeLd. 

ment  tor  that  which  13  really  owmg.  Raym.2S5. 

[Com.  Rep.  42.     z  Salk.  5S0.     5  Mod.  363-  where  it  was  holden,  that  ^^/irir  judgment  an  avowant 
aay  abate  hisavow.y  for  pare  of  the  ren;  diflrained  for,  but  not  a/ffr  judgment.] 


iaeplelJtn  ana  Z'otimxT?. 


(A)  The  Nature  and  Defcription  thereof. 

(B)  The  different  Kinds  of  Replevins ;  and  herein, 
of  Replevin  by  Writ  at  Common  Law,  and  by 
Plaint  or  A6t  of  Parliament. 

(C)  Replevins,  out  of  what  Courts  and  by  what 
Authority  they  iflue  ;  and  herein,  of  the  Pov/er 
and  Duty  of  the  Sheriff. 

(D)  Of  the  Pledges  in  Replevin,  and  the  Proceed- 
ings againft  them. 

(E)  Of  the  Writs  or  Proceffes  ia  Replevin :  And 
herein, 

I.  Of  the  original  "Writ  of  Replevin. 
a.  Of  the  Withernam. 

Ea.  3.  Of 
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3.  Of  the  Writ  of  Second  Deliverance. 

4.  Of  the  Writ  de  proprietate  probanda^  and  the  Claim  of  Pro- 
perty. 

5 .  Of  the  Writ  de  returno  habendo. 

6.  Of  Returns  irreplevifable. 

7.  In  what  Manner  the  Sheriff  is  to  return  and  execute  fuch 
Procefles. 

(F)  Of  what  Property  and  for  what  Things  a  Re- 
plevin Hes. 

(G)  Replevin,  for  and  againft  whom  it  lies. 
^:           (H)  Of  the  Declaration  in  Replevin. 

(  I )  Pleas  in  Replevin. 

(K)  Avowries  in  Replevin ;  and  herein,  of  what 
Seifin  and  Services,  and  the  Certainty  required 
•therein. 

I. .  [(L)  Of  the  Judgment  in  Replevin.] 

Cofts  and  Damages  in  Replevin.     Fide  Tit.  Co/s,  Letter  (F). 

(A)  The  Nature  and  Defcription  thereof. 

Co.  Lit.  14.5.  jy  EPLEVIN  is  a  redelivery  to  the  owner,  by  the  flieriff,  of  his 
b.  2  inft.  Ja.  cattle  or  goods  diftrained  upon  any  caufe,  upon  furety  that 
[Spelman  ^6  will  purfuc  the  a£lion  againft  him  that  diftrained.  If  he  pur- 
inhisGioff-  fue  it  not,  or,  if  it  be  adjudged  againft  him,  then  he  who  took  the 
ary, -vcc.  diftrefs  fhall  have  it  asrain,  and  for  that  purpofe  may  have  a  writ 
defcrib^sit     ot  returno  habendo. 

thus — Replegiars  eji  rem  apud  alium  detentam,  cautione  legiilma  interpofita,  redimere.  Et  caut'io  hac  eji 
Jiipulatw  in  forma  juris  adhlbita,  dejiando  jmi,  etjljlendojcforo.  DiHum  autem  replegiare  qttaji  revadiare, 
hoc  tji,  vadcm -vel  pignui  unum  kco  alterius  Juggerere,  confikuire.  In  other  words,  a  replevin  is  a  judicial 
writ  to  the  fheriff,  complaining  of  an  unjufl:  taking  and  detention  of  goods  and  chattels,  commanding 
the  fheriff  to  deliver  back  the  fame  to  the  owner,  upon  fecurity  given  to  make  out  the  injuftice  of  fuch 
taking,  or  to  letutn  the  goods  and  chattels,     Gilb.  Replev.  85.] 

Co.LIt.  145.       Replevin  Is  a  writ,  and  ufually  granted  in  cafes  of  diftrefs,  and 
is  a  matter  of  right ;  fo  that  if  a  man  grants  a  rent  with  claufe  of 
diftrefs,  and  grants  further,  that  fhe  diftrefles  taken  ftiall  be  irre- 
plevifable, yet  may  they  be  replevied ;  for  fuch  a  reftraint  is  againft 
the  nature  of  a  diftrefs,  and  no  private  perfon  can  alter  the  com- 
mon courfe  of  the  law. 
aBendl.  S4.       Jn  this  Writ  or  a£lion  both  the  plaintiff  and  defendant  are 
Cro.  Eiu.      called  aclors ;  the  one,  /.  e.  the  plaintiff,  fuing  for  damages,  and 
3  Mod.  149.  the  avowant  or  defendant  to  have   a  return  of  the  goods   or 

cattle. 
Carth.  121.       That  the  avowant  is  In  nature  of  a  plaintiff,  appears,  ift.  From 
6  Mod.  103.  j^;.,  being  called  an  adlor,  which  is  a  term  in  the  civil  law,  and 
^^'^■•^^'-  -      ^  -  fignifics 
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fignlfies  plaintiff.     2diy,  From  his  being  entitled  to  have  judgment  [Butade- 
de  returno  hahendo,  and  damages  as  plaintitK     3dIy,From  this,  that  fendantin 
the  plaintiff  may  plead  in  abatement  of  the  avowry,  and,  confe-  ^^^P/^^^'^I^Jj 
quently,  fuch  avowry  muft  be  in  nature  of  an  adlion.  to  move  for 

judgment  as  in  cafe  of  a  nonruic  under  the  ftat.  14  G.  2.  c.  17.  Jones  v.  Concannon,  3  Term  Rep. 
661..    Shortbridge  V,  Hiern.   5  Term  Rep.  400.  j 

The  avovv-ant,  being  in  nature  of  a  plaintiff,  need  not  aver  his  Plow.  263. 
avowry   with  an  hoc  paratits  ejl  verificarey  more  than  any  other 
plaintiff  need  aver  his  count. 

An  avowant  being  an  adlor,  (hall  not  have  a  protedion  caft  for  zinft.  339. 
him  more  than  any  other  plaintiff. 

But,  though  an  avowry   be  in  nature  of  an  action,  yet  one  Cro.  Eliz. 
tenant  in  common  may  avow  for  taking  cattle  damage-feafant.  [But  fee 

ccntr.  Lamrtiead  v.  Leate,  Sir  W.  Jones,  253.  I  Roll.  Abr.  zao.  S.  C.  and  Galley  v.  Spearman,  2  FI. 
Bl.  386.     He  cannot  avow  alone,   but  muft  alfo  make  cognizance  as  bailiff  of  his  companion.]     That 

an  avowant  fliall  not  have  a  decern  tales.     2  Bendl.  26.  * *  It  is  Dalifon  not  Bendl.;  and  there 

faid,  that  avowant  fliall  not  have  a  decern  tales  if  he  afllgn  not  default  in  the  pleaj-notwithftanding  he  be 
aftor;  but,  if  the  avowant  purchafe  the  -venire  facias,  there,  he  fliall  have  a  decern  tales — A  tales  may  be 
granted  at  the  prayer  of  the  defendant  by  14  Eliz.  c.  9.   why  then  fliall  not  an  avowant  have  it? 

Replevin  is  an  adion  founded  on  the  right,  and  different  from  Carth.  74. 

t    \  r      r  o      '  Yelv.  14s. 

[a]  trefpafs.  Hob.  16. 

Cro.  Eliz.  799.  (a)  Different  from  a  writ  of  execution.  Carth.  3S0.  Ld.  Raym.  ai8.— Differ- 
ent from  detinue.     Winch,  26. 

In  Finch  it  is  held,  that  when  in  the  pleadings  in  replevin  the  Finch's 
title  of  the  lands  is  brought  in  queftion,  it  is  then  a  real  adlion  j  1^"^' j/^' 
but  if  otherwife,  that  it  is  a  perfonal  one.       But  this  diftindion  comb.  476. 
has  of  late  been  exploded,  and  it  is  now  {b)  held,  that  as  no  lands  Fit^g-^  1^09- 
can  be  recovered  in  this  a£lion,  it  cannot,  with  any  propriety,  be  Jj/eoJga^on 
confidered  as  a  real  a£lion,  though  the  title  of  lands  may  inci-  v.southby. 
dentally  come  in  queftion,  as  it  may  do  in  an  aftion  of  trefpafs,  ^^^'^^•'^' 
or  even  of  debt,  which  are  aclions  merely  perfonal. 

(B)  The  different  Kinds  of  Replevins ;  and  herein, 
of  Replevin  by  Writ  at  Common  Lav^r,  and  by 
Plaint  or  hOc  of  Parliament. 

-n  EPLEVIN  may  be  made  either  by  original  writ  of  replevin  Co.Lit^uj. 
aN^  at  common  law,  or  by  plaint  by  the  ftatute  of  MarL  52  H.  2.     '   '  '  ^ 


c.  21. 


By  this  ftatute,  it  is  provided,  «  That  if  the  beafts  of  any 
«  perfon  be  taken,  and  wrongfully  withholden,  the  (heriff,  after 
«  complaint  made  to  him  thereof,  may  deliver  them  without  let 
«  or  painfaying  of  him  that  took  the  beafts,  if  they  were  taken 
«  out  of  the  liberties;  and  if  the  beafts  were  taken  within  any 
«^  liberties,  and  the  bailiff  of  the  liberty  will  not  deliver  them, 
«'  then  the  flieriff  for  default  of  thofe  bailiffs  Ihall  caufc  them  to 

««  be  delivered."  ,  1  r  ^t,     ,  t^a  ,^^ 

The  mifchiefs  before  this  ad  were  the  great  de  ay  and  lofs  the  »Inft.  t  .v 
party  was  at  by  having  his  beafts  or  goods  withholden  from  him; 

E  3 
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as  alfo  tTiat  when  cattle  were  diflrained   and  impounded  within 
any  liberty  that  had  return  of  writs,  the  (herifF  was  obliged  to 
make  a  warrant  to  the  bailiff  of  the  liberty  to  make  deliverance. 
There  was  another  mifchief  when  the  diftrefs  was  taken  without 
and  impounded  within  the  liberty  ;  to  remedy  which, 
ainft.  139.        By  this  flatute  the  flierifF,  upon  a  plaint  made  unto  him  without 
n^i'' sh^"     "^"^J  may  either  by  parol  or  precept  command  his  bailiff  to  de- 
j.^/     *      liver  the  beafts  or  goods,  that  is,  to  make  replevin  of  them.     By 
thefe  words  (po/l  querimoniamftbtfaB')  the  (heriff  may  take  a  plaint 
out  of  the  county  court  and  make  replevin  prefently,  which  he  is 
to  enter  in  the  court,  as  it  would  be  inconvenient  and  againft  the  , 
fcope  of  the  ftatute  that  die  owner,  for  whofe  benefit  the  fta-f 
tute  was  made,  fhould  tarry  for  his  beafts  till  the  next  county 
court,  which  is  holden  from  month  to  month.     And  by  this  act 
the  fherifF  may  hold  plea  in  the  county  court  on  replevin  by  plaint, 
though  the  value  be  of  20/.  or  above  ;    and  yet  in  other  a£lions  he 
{hall  only  hold  plea  where  the  matter  is  under  40  x.  value. 
C«m.  591.         By  the  words  of  this  law,  j/?  averia  cnpiatit\  vicecomes  pojl  queri' 
mcniam  fibi  faEf  deliherare  pojjet ;  fo  that  it  becomes  the  flierifF'a 
duty  upon  fuch  complaint,  by  parol  or  by  precept  to  his  bailiff,  to 
replevy  them,  which  precept  may  be   given  before  any  county 
court  j  but  fuch  plaint  is  afterwards  to  be  entered,  and,  as  holden 
in  Com.  by  the  party  who  made  the  complaint,  and  not  by  the  lhe«» 
riff.     [Sed  qtiare  r*J 

(C)  Replevins,  out  of  what  Courts  and  by  what 
Authority  they  ifTue ;  and  herein,  of  the  Power 
and  Duty  of  the  Sheriff. 

-D>'er,  J46.    "D  EPLEVINS  by  writ  ifTue  [a]  properly  out  of  the  courts  of 
ia)  Lies  by    JX  j^^  ^^  ^^^  Q^  ^  ^^  Wefiwwjer,  and  are  returnable  into  fuch 

writ  in  the  .r-        j       j 

Cinque  courts. 

yorts.     F.  N.  B.  67.     Reg.  Brev.  79. 

Ero.  Rep;  Replevins  by  plaint  are  made  by  the  fheriff  by  force  of  the 

Co^Lit  T4<    si^ove-mentioned  flatute  oi Matieh.  (52  H.  3.  c.  21.)  by  which  he 
ainft.  139.  is  diredled,  upon  complaint  made   to  him  by  the  party  that  his 
goods  or  cattle  are   diflrained,   to  command  his  bailiff  (which 
may  be  by  parol  or  precept)   to  make  deliverance.     This  plaint 
may  be  taken  at  any  time,  as  well  out  of,  "s  in  court. 
Carth.  3S0.       Alfo,  it  hath  been  agreed,  that  the  hundred  court,  and  [h)  other 
(6) Replevin  ^ourts  of  lords  of  manors,  may  by  prefcription  hold  plea  in  re- 
lies bvpiamt       ,.  ,--  ••J,,^!-'^  ^  1*^1 

i  1  Lond  >n.  plevm,  and  io  may  mcidentally  have  power  to  replevy  goods  or 
■2.  Lii.  Rtg.  cattle  taken  •,  but  that,  it  feems,  mufl  be  by  procefs  of  the  court 
HL".But       ^^^^^  ^  plaint  entered,  but  not  by  a  parol  complaint  out  of  court. 

where  on  nflurus  to  the  flie:iffs  ofLondon,  they  returned  the  cuftom  of  the  city,  thatreplevin  ought  to  be 
made  in  the  (heriff 's  court  there,  and  not  by  the  king's  writ,  an  attachment  was  granted  ;  for  they  cannot 
oiift  the  king's  courts  of  their  jurirdiftlon  by  their  cuftoms,  though  confirmed  by  aft  of  parliament. 
Dyer,  245.  F.  N.  B.  68 By  the  ufage  in  Ncrthampton/hire,  in  the  abfence  of  the  /heriffs,  bai- 
liff, &c.  tiie  frankpledge  may  make  deliverance  by  replevin.  2  Inll.  139.— —Replevin  docs  not  lie  ia 
the  M?.rihatfea  court,  to  Co.  74 Nor  in  the  pourt  of  Canterbury.  3  Keb.  573 Whe- 
ther to  the  court  of  Halifax,     i^    3  Keb.  550. 

And 


And  therefore  where  in  trefpafs  for  taking,  ^c.  the  defendant  a  SaJk.  58a 
juftified  that  the  place  where,  ^c.  was  a  hundred,  and  time  out  of  [^he differ- 
mind  had  a  court  of  all  a£lions,  replevins,  ^c.  grantable  in  or  out  of  the  cafe 
of  court,  and  that  a  replevin  was  granted  to  him  by  the  fteward  of  Haiiet  v. 
out  of  court,  virtute  ciijusy  &c.;  the  queftion  was,  if  good  or  not  ?  f  "g/^^^g^ 
And  the  reafon  of  the  doubt  was,  becaufe  the  county  court  could  the  opinion 
not  hold  plea  in  replevin  at  common  law;  but  were  enabled  by  of  the  court 
the  ftatute  of  Marlehnds.e.  which  extends  not  to  the  hundred  "P'>«'li'» 

o  '  point, 

court,  which  is  a  court  derived  out  of  the  county  court.    But/er  Carthew's 
cur.  clearly,  fuppofing  they  may  grant  them  in  court,  yet  they  report  is 
cannot  prefcribe  to  grant  them  out  of  court.  paffagelm- 

mediately  preceding.  The  language  of  the  court  in  ii  Mod.  120.  is  this— Suppofe  the  hundred  court 
might  hold  plea  of  replevin,  which  is  hard  to  imagine,  yet  it  muft  be  as  a  court ;  and  alked  how  a 
thing  can  be  grafted  on  a  prefcription,  which  had  its  original  by  aft  of  parliament :  and  gave  judgment 
for  the  plaintiff.  Skin.  674.  S-  C.  adjudged  for  the  plaintiff  j  becaufe  the  defendant  having  ihewn  the 
property  in  a  ftranger,  the  plea  amounts  co  the  general  ilTue  j  and  though  a  hundred  court  may  hold  plea 
in  replevin,  tiiis  ought  to  be  in  court,  and  not  out  of  court.  S.  C.  5  Mod.  252.  accordingly  ;  and  ^cr 
cur. — It  is  true,  all  thefe  courts  do  hold  |.lea  in  replevins  ;  but  it  is  illegal  j  for  the  party  ought  to  go  to 
the  flieriff  for  the  purpofe,  whofe  court  is  in  natuie  of  a  court-baron.  Therefore  this  cuftom  was 
holden  to  be  void,  as  againit  law  and  reafon.  And  fo  the  plaintiff  had  judgment,  the  plea  being  naught. 
I  Ld.  Raym.  219.  S.  C.  faith,  that  atter  feveral  arguments  at  the  bar  it  was  refolved,  that  Cnce  the 
Iheriff  could  not  replevy  hy  plaint  at  the  common  law,  but  by  writ  only,  and  that  in  his  county  court  ; 
the  hundred  court,  which  deiives  its  au'.hority  from  the  county  court,  cannot  do  it  by  prefcription. 
And  the  ftatute  of  Mariebrioge  does  not  extend  to  the  hundred  court;  therefore  this  replevin  giantej 
out  of  this  court  is  ill,  efpecially  being  gr.uited  by  the  fteward,  who  is  not  a  judge  of  the  court  5  and  the 
ufage  in  fuch  cafe  will  not  alter  the  law  j  therefoie  judgment  was  given  for  the  plaintiff.] 

The  flieriff  is  obliged  to  grant  replevins  in  all  cafes  where  they  Carth.  3S1. 
are  allowed  by  law ;  and  the  officer,  who  takes  the  goods  by  vir- 
tue of  a  replevin  iffuing  for  what  caufe  foever,  is  not  liable  to  an 
a£lion  of  trefpafs,  unlefs  the  party  in  whofe  pofleffion  the  goods 
were  claims  property  in  them.  And  note,  that  in  all  cafes  of  mif- 
behaviour  by  the  ftierifF  or  other  officers,  in  relation  to  replevins, 
they  are  fubjetl  to  the  controul  of  the  king's  fuperior  courts,  and 
punifhable  by  attachment  for  fuch  milhehaviour. 

And  though  the  fheriff  may  grant  replevins  by  plaint,  and  may  4H.  6. 50, 
proceed  thereon  in  the  county  court,  yet,  if  any  thing  touching  ^^^Li'  f.', 
the  freehold  come  in  queftion,  or  ancient  demefne  be  pleaded,  '  '*'*' 

the  (heriff  can  proceed  no  further ;  nor  can  any  fuch  proceedings 
be  carried  on  in  the  hundred  court,  court-baron,  or  any  other 
court  claiming  a  jurifdi£lion  herein  by  prefcription. 

So,  when  the  king  is  party,  or  the  taking  is  in  right  of  the  ^'■°-  ''^j 
crov/n,  in  thefe  cafes  the  ftierifF  is  to  furceafe.  Brown!  33. 

\Vuk  Bro.  tit.  Rppl.  pi.  5J.  contr.  And  a  replevin  lies  againft  the  king,  If  goods  be  in  his  hands. 
Fcr  Hide,  to  the  Lords.  3  Rufli.  i  361.  But,  if  a  dllUefs  is  taken  upon  a  fee  rarm  rent  or  other  duty 
to  the  crown,  it  is  confiJered  as  a  contempt  to  replevy  j  and  an  attachment  will  iflue  upon  it.  ^  Rex  v. 
Oliver,  Bunb.  14.  And,  if  a  man  at  this  day,  there  being  a  feizure  in  order  to  condemnation,  were 
to  prefume  to  replevy  the  goods,  it  would  be  a  contempt  of  the  court  of  Exchequer,  for  which  an  at- 
tachment would  be  granted  inftantly.     PfrEyre,  C.B.  Anftr.  212.] 

It  was  ruled  in  the  cafe  of  one  Bradjhaiv^  that  when  an  aft  of  par-  T.  12  w.  3. 
liament  orders  a  diftrefs  and  fale  of  goods,  this  is  in  nature  of  an  '^^^^^^^^^ 
execution  («),  and  replevin  does  not  lie:  but,  if  the  (herifF grants  cafe. 
one,  yet  it  is  not  fuch  a  contempt  as  to  grant  an  attachment  vidi 
againft  him.     And  Poii^dl^  Juftice,  faid,  he  remembered  a  cafe  in  J+^^^'''  ^* 
Uie  E.xchequcr,  where  a  diftrefs  was  taken  for  a  fee-farm  rent  ^a)  a  repie* 

E  ^  due 
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vin  does  not  duc  to  the  king,  vet  upon  debate  in  the  court  no  attachment  was 
llld  b^'  granted  {a),  though  it  was  in  the  king's  cafe. 

warrant  of  ajufticeof  pejce,  upon  a  conviftion  for  deftrudlion  of  the  game,  &c.     Semb.     a  Mod.  Ca. 

OoS,  <j. [(<2)   But  now  in  fuch  cafes  it  is  conficered  as  a  contempt  for  a  party  to  replevy;  and  an  at- 

tachnaent  will  iflue  upon  it.     Rex  v,  Oliver,  Bunb.  14.      Anftr  212.  S.  C.   ciud  by  Ejre,  C.  B. 
Replevin  does  not  lie  for  goods  dilfraintd  on  «a  conviilion   (for  deer  Healing).     Rex  v.  Monkhoufe, 
2  Stra.  11S4. And  if  the  undtr-fherif}' grants  it,  an  attachment  lliali  go  agaiaft  him.     Ib}d.'\ 

Gilb.  Re-  [If  a  fuperlor  jurifdi£Hon  award  an  execution,  it  feems,  that  no 

plev.  154.     replevin  hes  for  the  goods  taken  by  the  iheriff  by  virtue  of  the 
execution  ;  and  if  any  perfon  fhould  pretend  to  take  out  a  replevin, 
and  execute  it,  the  court  would  commit  him  for  a  contempt  of 
their  jurifdi£iion,  becaufe  by  every  execution  the  goods  are  in  the 
cultody  of  the  law,  and  the  law  ought   to  guard  them  :  and  it 
would  be  troubling  the  execution  awarded  if  the  party  oh  whom 
the  money  was  to  be  levied  (hould  fetch  back  the  goods  on  a  re- 
plevin.    And  therefore  the  courts  conllrue  fuch  endeavours  to  be 
a  contempt  of  their  jurifdi£tion,  and  upon  that  account  commit 
the  offender.     But,  if  any  brferior  jurifdictiun  lifues  an  execution, 
a  replevin  will  lie  for  the  goods  taken  by  that  execution  ;  becaufe 
the  inferior  jurlfdiction  being  reftrained  within  particular  limits, 
the  officer  who  took  the  goods,  is  obliged  to  fhew  that  he  took 
the  goods  within  thofe  limits,  and  that  the  inferior  court  which 
iffued  the  execution,  did  not  exceed  their  authority  in  ifluing  it. 
Mit-.vardv.         "When  juftices  exceed  the  fpecial  jurifdittion  given  to  them  by 
^bT"r-        ^  particular  ftatute,  the  goods  which  have  been  diftrained  in  con- 
j,,Q^  ''*^*     fequence  of  fuch  excefs  of  jurifdi6tion  m.iy  be  replevied,  even 
though  the  court  of  appeal  has  confirmed  the  warrant  of  diftrefs* 
As,  where  a  diflrefs  was  taken  for  a  poor's  rate  for  lands  not  on 
the  occupation  of  the  plaintiff,  the  court  held,   notwithflanding 
the  fefhons  on  appeal  had  confirmed  the  rnte,  that  the  diflrefs 
was  replevifable,  becaufe  the  determining  that  a  man  may  be  af- 
felTed  for  what  he  does  not  occupy,  was  an  excefs  of  the  jurifdic- 
tion  given  by  the  43  El'iz.  c.  2.  and  17  G.  2.  c.  38. 
Callis,  155.       It  hath  been  faid,  that  goods  taken  under  a  warrant  of  diflrefs 
7.  2C0.         granted  by  commifhoners  of  fewers,  cannot  be  replevied  by  the 
fheriff,   at  leaft,   whilll   in  the  hands  of  the   ofhcer.     But  this 
Pntchardv.  opinion   hath  been   doubted  of  by  very  high  authority.       And 
6TermRep.  ^'J^-^t"^  goods  io  taken  had  been  actually  replevied,  and  the  pro- 
522.  ceedings  in  replevin   had  been  removed  into  the  King's  Bench, 

that  court  refufed  to  quafh  the  proceedings  in  a  fummary  way, 
but  left  it  to  the  defendant  in  replevin  to  put  his  objeclion  on  the 
record.] 
j&aP.  &  And  for  the  greater  eafe  In  bringing  replevins,  and  as  a  duty 
M.  c.  18.  incumbent  on  the  flieriff,  it  is  enaded,  by  the  ift  and  2d  Ph.  ^ 
Alar.  cap.  18.  "  That  the  fheriff  fliall,  at  his  flrft  county  day,  or 
**  within  two  months  after  he  receives  the  patent,  depute  and 
*'  proclaim  In  the  fhire-town  four  deputies  to  make  replevins, 
**  not  dwelling  above  twelve  miles  diflant  from  one  another,  on 
^*  pain  to  forfeit  for  every  month  he  wants  fuch  deputy  or  depu- 
^*  ties  5  /.  to  be  divided  between  the  king  and  the  profecutor.'* 
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(D)  Of  the  Pledges  in  Replevin,  and  the  Proceed- 
ings againft  them. 

TTtHEN  the  fherifF  makes  replevin,  he  ought  to  take  two  kinds  i  Inft.  340. 
^^     of  pledges, /)/d?_g^;i  de  profequendo,  by   the  common  law,  and  ^^^^-  '^^' 
phgii  de  rettirm habeJido,  by  the  Ilatuteof  Wejl.  2.  (13  Ed.  i.Jlat.  i.)  ^^^^ 
cap.  2.  by  which  it  is  provided,    "  That  flierifFs  or  bailiffs  from 
"  thenceforth  fhall  not  only  receive  of  the   plaintiff  pledges   for 
*•  the  purfuing  of  the  fuit,  before  they  make  deliverance  of   the 
*'  diftrefs,  but  alfo  for   the  return   of  the   beafts,  if  return  be 
"  awarded  ;  and  if  any  take  pledges  otherwife,  he  fhall  anfwer  for 
'*  the  price  of  the  bealts,  and  the  lord  that  diftrains  (liall  have  his 
**  recovery  by  writ,  that  he  fhall  reftore  to  him  fo  many  beafts  or 
"  cattle  i  and  if  the  bailiff  be  not  able  to  reftore,  his  fuperior  (hall 
«  reftore." 

In  the  conftruclion  hereof,  the  following  cafes  have  been  ruled, 
and  opinions  holden. 

That  if  the  (heriff  returns  infufficient  pledges,  he  fhall  anfwer  Co.L;t.i45. 
according   to  the  ftatute ;  for  infufficient  pledges  are  no  pledges  ^  ^'^^-  Sto* 
in  law  j  and  fuch  pledges  muft  not  only  be  fufficient  in  eftate,         "'  ^°^' 
viz.  capable  to  anfwer  in  value,  but  likewife  fufficient  in  law,  and 
under  no  incapacity  ;  and  therefore  infants,  feme  coverts,  perfons 
outlawed,  i^c,  are  not  to  be  taken  as  pledges,  nor  are  perfons  po- 
litick, or  bodies  corporate. 

In  replevin  the  fheriff'  did  not  return  any  pledges,  and  after  Koy,  156. 
iffue  joined  and  found,  it  was  moved,  if  they  could  be  put  in  by  T. +  Car.  i, 
the  court  after  verdi£l ;  and  the  court  held  they  might,  notwith- 
ftaading  the  faid  ftatute  of  IFeJtn.  2.  (13  Ed,  i.Jf.  i.)  as  before 
that  ftatute  the  court  might  take  pledges  on  the  omiffion  of  the 
Iheriff.  And  a  diverfity  was  taken  between  pledges  for  profe- 
cuting,  which  were  at  common  law,  and  pro  retur?io  habetido  given 
by  this  ftatute  j  and  the  court  held,  that  though  upon  the  default 
of  the  (heriff  he  was  fubjecl  to  the  a<£l:ions  of  the  party,  that  yet 
the  taking  of  pledges  by  the  court  did  not  make  the  judgment 
erroneous. 

A  replevin  by  plaint  was  fued  in  the  flieriff's  court  in  London^  Skin.  244. 
and  pledges  were  found  de  retunio  habetido  //,  &c.  this  plaint  was  P^:9- 

1  1-  1       •  n  ■  I         Tv,i  >  J     2Show.42I. 

removed  accordmg  to  their  cuftom  into  the  iVlayor  s  court,  and  pi  ^ss. 
after  into  the  King's  Bench  by  certiorari^  and  there  oyer  of  the  Comb.  1,2. 
certiorari  being  demanded,  the  party  declared  in  ^.  i?.      Upon  1'^^^°'^^^* 
this  a  return  was  awarded,  and  upon  an  elofigaf  returned  2.Jcire 
facias  went  againft  the  pledges  in  the  flieriff's  court  of  Lojidon. 
Upon  a  demurrer,  the  queftion  was,  whether  this  cafe  being  re- 
moved by  a  certiorari,   the   pledges  in  the  inferior  court  are  dif- 
charged,  or  whether  they  remain  liable  to  be  charged  by  thisy2-/r^ 
facias  ?     The  court  was  inclined  to  be  of  opinion,  that  the  pledges 
are  not  difcharged,  for  the  mifchief  that  m.ight  enfue;  for  then 
the  plaintiff  might  bring   a  certiorari,   and  the  defendant  would 
lofe  his  pledges  i  and  on  the  other  fide,  chey  doubted  whether  the 
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principal  be  in  court  but  at  his  pleafure,  and  that  he  is  not  demand- 
able,  and  cannot  be  nonfuited.  But  afterwards  at  another  day  \x 
was  adjudged,  that  the  pledges  were  not  difcharged. 

In  cafe  the  plaintiff  declared  that  he  diftrained  (or  "]  l.  10  s. 
rent,  referved  on  a  leafe,  and  that  the  defendant  delivered  the 
cattle  without  taking  pledges ;  to  which  the  defendant  pleaded, 
that  the  plaintiff  in  the  replevin  delivered  to  him  3/.  loj-.  for 
pledges,  which  he  accepted  *,  and  on  demurrer  the  court  held, 
that  pledges  being  to  be  found  to  anfwer  the  party,  if  he  had  good 
caufe  of  avowry,  and  to  be  anfwerable  for  the  amercement  to  the 
king,  if  he  be  nonfuited,  or  if  it  be  found  againft  him;  the  taking 
of  money  for  a  pledge  was  not  lawful ;  and  that  although  lie 
might  take  money  for  pledges,  yet  he  ought  not  to  accept  lefsthan 
the  plaintiff's  demands  ;  on  which  account  the  court  likewlfe  held 
the  plea  vicious.  But  they  agreed,  that  if  the  mayor  had  taken 
but  one  pledge,  (if  he  had  been  fufficient,)  it  had  been  well 
enough  *. 

But  it  hath  been  adjudged,  that  a  bond  taken  by  the  flieriff, 
conditioned  that  if  the  party  applying  for  the  replevin  fhould  ap- 
pear at  the  next  county  court,  ^c.  and  profecute  his  aiftion  with 
effect,  and  fliould  make  return  of  the  thing  replevied,  if  return 
fhould  be  adjudged,  and  fave  the  (heriff  harmlefs,  &c.  was  good 
in  law,  and  agreeable  to  the  intention  of  the  ftatute  of  Mar/eL 
{^2  H»  3.  c.  21.)  which  requires  pledges  or  fureties,  of  which 
nature  the  obligors  are.  And  this  method  of  taking  bond  in« 
ftead  of  pledges  was  faid  to  be  of  ancient  ufage  ;  and  that  in  the 
old  books  plegii  fignilied  the  fame  as  fureties  ;  and  that,  there 
being  a  proper  remedy  on  fuch  bond,  it  differed  from  the  above 
cafe  in  Cro.  Car.  of  taking  a  depofit  or  fum  of  money.  But 
the  court  agreed,  that  at  common  law  this  bond  had  been  void, 
becaufe  it  had  been  to  fave  the  fheriff  harrnlefs  in  making  reple- 
vin by  plaint,  which  it  could  not  have  done  before  the  ftatute  of 
Marleb. 

If  in  replevin  in  an  inferior  court,  the  condition  of  the  bond  is, 

if  he  profecute  his  fu'it  commenced  imth  effcFt  in  the  court  of , 

and  do  make  return^  Sec.  if  a  return  be  adjudged  bf  laiv^  and  it  hap-i 
pens,  that  the  plaintiff  hath  judgment  in  the  court  below,  which 
is  afterwards  reverfed  on  a  vi'rit  of  error  in  B.  R.  in  fuch  cafe, 
unlefs  the  party  makes  a  return,  he  forfeits  his  bond  ;  for  though 
he  had  judgment  in  the  court  below,  yet  the  words,  if  he  profecute 
his  fuit  commenced.  Sec.  extend  to  the  profecution  of  the  writ  of 
error,  which  is  part  of  the  fuit  commenced  in  the  court  below. 
Arid  in  this  cafe,  the  taking  of  fuch  bond  was  held  to  be  {a)  law^ 
ful,  and  faid  to  be  the  common  practice. 

In  debt  upon  a  replevin-bond  taken  by  the  (heriff,  conditioned 
that  if  C.  B.  appear  at  the  next  county  court,  and  profecute  with 
effedi  for  taking,  ^c.  and  make  return,  ^c  if  return  be  adjudged, 
and  iave  harmlefs  the  fheriff,  t^c  then,  lf!c.  the  defendant  after 
oyer  pleaded,  that  at  the  next  county  court,  tent,  tali  die^  he  did 
appear,  and  profecuted,  i^c<,  until  it  was  removed  by  refQtdarh 
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and  did  fave  harmlefs  the  fiierifF,  but  did  not  fay,  that  no  refttfn'  fin  debt  on 

baheni?  was  adjudged.     Upon  demurrer,  the  court  inclined  for  ^  replevin 

the  plaintiff,  for  the  defendant  (hould  have  faid,  that  no  return  bad'''iax  that 

was  adjudged  at  all ;  and  though  he  profecuted   to  the  recordari^  defendant 

yet  return'  habend'  might  be  adjudged  afterwards;  and  the  condi-  appeared  at 

tion  goes  to  any  adjudication  of  return*.  court°"hir 

muft  follow  it  wherever  removed  to  the  f  nd  of  the  caufe.  Anon.  Fort,  209.  Nichols  v.  Newman.  Fort. 
361.— In  debt  on  a  replevin-bond,  that  he  had  performed  all  conditions  is  a  bid  plea  ;  he  Ihould  plead  he 
did  indemnify.  Lutwydgev.  Jamefon.  Fort.  210. — If  debt  is  broughton  a  replevin-bond  for  not  profecut- 
ing  in  the  county  court  with  effe£l,  and  plaincift" replies,  he  (prefent  defendant)  removed  it  by  recordariiatM 
C.  B.  and  was  there  nonfuited,  the  replication  is  welL     Vaughan  v.  Norris,  Ca.  temp.  Hardw.  137, 

An  a£lion  was  brought  upon  a  bond  in  replevin  to  profecute  his  Carth.  513, 
fuit  with  efFe£l,  and  alfo  to  make  return,  i^'c.  the  defendant  plead-  ^^^^  o^ 
ed,  that  B,  G,  did  levy  a  plaint  in  replevin  in  the  court  before  the  gi^y"  '' 
iteward  of  WeJlminJIer^  and  that  afterwards,  and  before  the  fuit 
was  determined,   viz.  on  fuch  a  day,  ^c.  E.  G.  A\<:A,  per  quod  xhc 
fuit  abated  ;  the  plaintiff"  replied,  quod  bene  et  verum  ejl^  that  E.  G. 
levied  fuch  a  plaint  againft  the  defendant,  who  immediately  after- 
wards exhibited  an  Engl'tp  bill  in  the  Exchequer  againft;  the  plain- 
tiff in  that  fuit,  and  by  injunction  hindered  the  proceedings  be- 
low until  fuch  a  day,  ^c.  on  which  the  faid  E.  G.  died ;  fo  that 
he  did  not  profecute  his  fuit  with  effe£t.     Upon  a  demurrer  to 
this  replication  the  defendant  had  judgment ;  for,  per  Holt,  Ch.  J, 
this  was   a  profecution  with  cffe£f,  becaufe  there  was  neither  a 
ponfuit  nor  verdift  againft  £.  G. 

In  an  adtion  upon  a  replevin-bond,  common  bail  (hall  be  filed.      Salk.  99, 

pl.  8. 

There  are  two  forts  of  pledges, />/^^«  de  profequendo  and  plegii  de  Ld.  Raym. 

returno  habendo ;  the  pledges  of  profecuting  were  at  common  law,  y^^'fj^jj 

but  thofe  de  returno  habendo  were  appointed  by  WeJI.  2.  (13  Ed.  i.  ch.  J.  & 

Rat  I.)  cap.  2.  by  which  fliatute  an  aclion  lies  againft  the  flierifF,  '^'^« 

if  he  omits  to  take  pledges,  or,  if  he  takes  thofe  that  are  infufh-  co!n.  <''-*' 

cient ;  for,  the  party  may  have  a  fcire  facias  againft  the  pledges,  [And  not 

where  the  fuit  is  in  any  court  of  record.   And  though,  in  the  coun-  only  the  Tne- 

ty  court,    ^c.  a  fcire  facias  will  not  lie  againft  the  pledges,  be-  unJer-Ae-^ 

caufe  thefe  are  not  courts  of  record,  and  every  fcire  facias  ought  riff,  and  the 

to  be  grounded  on  a  record,  yet,  there,  the  party  may  have  a  pre-  '■epievin 

fept  in  nature  of  a /.•i>^yrt<:/^.' againft  the  pledges.  fponfibb  for 

the  fufficiency  of  the  fureties.     Richards  v.  Afton,  2  Bi.  Rep.  1  i;o.] 

An  a£lion  on  the  cafe  was  brought  againft  a  (herifF  for  taking  i6\'in.Abr, 
infufhcient  pledges  upon   a  replevin;    to  which  he  pleaded  not  |^9-f'-4- 
guilty,  and  a  verdidl  being  found  againft   him,    and  judgment  Roufev.* 
jgiven  thereon  in  the  court  of  C  B.  on  a  writ  of  error  in  B.  R.  it  Paterfon,  in 
was  obje£led,  firft,  that  an  aftion  on  the  cafe  was  not  the  proper  |^' ^  t^^^"* 
remedy  ;  adly,  fuppofing  fuch  action  lay,  that  there  ought  to  have  ^.th  edit. ' 
been  a  fcire  facias  firft  fued  out  againft  the  pledges.       As  to  the  S.c.  by  the 
firft  the  court  held,  that  the  party  diftraining  has  by  the  ftafute  of  ^p^l°f^ 
TVe/}.  2.  (13  Ed.  \.  fl.  I.)  an  intereft  in  the  pledges,  and  if  the  Pattifon.' 
(herifF  omits  to  take  fuch,  or,  which  is  the  fame  thing,  takes  in-  (-^^  in  fuch 
fufficient  ones,  he  is  aggrieved,  and,  confequently,  entitled  to  his  \^^ffff^^ 
^^ion  {a),      ^dly,  That  though  a  fcire  facias  may  be  brought  muft  be 

againft 
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given  of  the  agaitifl  the  pledges,  yet  it  does  not  follow  from  thence,  that  an 

infufficiency  a£lion  docs  not  lie  agalnft  the  fheriff ;  and  fuch  fcire  facias y  which 

pledges  or  is  only  to  Certify  the  fufficiency  of  the  pledges,  is  the  lefs  neceflary 

Sureties,  but  in  the  prefcnt  cafe,  fuch  infufficiency  being  fet  forth  in  the  de- 

very  flight  claration,  and  found  by  the  verdidt. 

evidence  is  '  ■' 

fufiicient  to  throw  the  proof  upon  the  /herliT;  for  the  fureties  are  known  to  him,  and  he  Is  to  take  care 

that   they  are  fufiicient.      Saunders  v.  Darluig  and  another.  Bull.  N.  P.  60.  4th  edit. The  extent 

of  the  fherifF's  liability  in  this  a£lion,  where  the  replevin  has  been  of  a  diftrefs  for  rent,  does  not  feem 
to  be  yet  precifely  fettled.  In  Gibfon  v.  Burnell,  C.  B.  30  G.  3.  (cited  in  2  H.  Bl.  549.  and  4.  Term 
Rep.  434.)  Gould,  J.  before  whom  the  aftion  was  tried,  held,  that  the  plaintiff  might  recover  the 
cofts  of  the  replevin  fuit,  as  well  as  the  rent  in  arrear.  In  Yea  v.  Lethbridge,  4  Term  Rep.  433.  the 
court  of  K.B.  held,  that  the  flieriff  was  not  anfwerable  beyond  the  value  of  the  diftrefs.  In  Con- 
canen  v.  Lethbridge,  2  H.  Bl.  36.  the  court  of  C.  B.  determined,  that  he  was  liable  for  the  whole  da- 
mage which  the  party  had  fuftaihed  by  his  negledt.  But  afterwards,  in  Evans  v.  Brander,  2  H.  Bl.  547. 
the  court  of  C.  B.  (three  of  the  judges  being  then  changed)  faid  the  rtieriff /hould  be  liable  no  further  than 
the  fureties  would  have  been  if  he  had  done  his  duty,  and  taken  a  bond  under  the  ftatute  11  G.  2.  c.  19. 
and  they  had  been  fufficient ;  that  their  refponfibility  was  limited  by  that  ftatute  to  double  the  value  of  the 
goods  diftrained,  which  fum  ought  to  be  the  meafure  of  damage  againft  the  fheriff. — The  party  being 
entitled  to  an  aiflion  againft  the  fheriff  for  omitting  to  take  a  replevin-bond,  the  court  of  K.  B.  will 
not  therefore  grant  an  attachment  againft  him.  Rex  v.  Lewis,  2  Term  Rep.  617.— -A  defendant  In  re- 
plevin is  entitled  to  an  afTignment  of  the  bond,  if  the  plaintiff  in  replevin  do  not  appear  in  the  county 
court,  and  profecute  according  to  the  condition.  And  he  may  fue  the  bond  as  affignee  of  the  flierift"in 
the  fuperior  courts,  though  the  replevin  be  not  removed  out  of  the  county  court.  Dias  v.  Freeman, 
5  Term  Rep.  195.] 

And  for  the  greater  fecurity  of  perfons  diftraining  for  rent,  it 
is  ena£led, 
n  G.  2.  "  That  flierifFs  and  other  officers  having  authority  to  grant  re- 

C.19.  §23.  (t  plevins,  fhall  in  every  replevin  of  a  diftrefs  for  rent  take  in 
"  their  own  names,  from  the  plaintiff  and  two  fureties,  a  bond  in 
**  double  the  value  of  the  goods  diftrained,  (fuch  value  to  be  af- 
*<  certained  by  the  oath  of  one  or  more  witneffes  not  interefted, 
"  which  oath  the  perfon  granting  fuch  replevin  is  to  adminifter,) 
"  and  conditioned  for  profecuting  the  fuit  with  effeft  and  with- 
<*  out  delay,  and  for  returning  the  goods,  in  cafe  a  return  (hall  be 
*'  awarded,  before  any  deliverance  be  made  of  the  diftrefs ;  and 
*'  fuch  flieriff  or  officer  taking  fuch  bond,  fliall,  at  the  requefl: 
*<  and  cofts  of  the  avowant  or  perfon  making  conufance,  affign 
**  fuch  bond  to  the  avowant,  &c.  by  indorfmg  the  fame,  and  at- 
**  tefting  it  under  his  hand  and  feal  in  the  prefence  of  two  wit- 
*'  neffes,  which  may  be  done  without  any  ftamp,  provided  the 
*'  affignment  be  ftamped  before  any  a£lion  be  brought  thereon  ; 
^  *'  and  if  the  bond  be  forfeited,  the  avowant,  &c.  may  bring  an 

'*  aclion  thereupon  in  his  own  name,  and  the  court  may  by  rule 
"  give  fuch  relief  to  the  parties  upon  fuch  bond,  as  may  be 
**  agreeable  to  juftice ;  and  fuch  rule  (hall  have  the  effect  of  a 
<*  defeafance." 

(E)  Of  the  Writs  or  ProcefTes  in  Replevin :    And 

herein, 

I.  Of  the  original  Writ  of  Replevin. 

F.  N.  B.  'T^HE  original  writ  of  replevin  iffues  out  of  Chancery,  and  nel- 
^9' 70.  I.     ther  that  nor  the  a/iflj-  replevin  are  returnable,  but  are  only 

31^3, 314'.     ^"  nature  of  njujllcics  to  empower  the  flieriff  to  hold  plea  in  his 

county 
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county  court,  where  a  day  is  given  the  parties.     But  the  plfirief  alml.  139. 
replevin  is  always  with  this  claufe  vel  caufam  nobis  ftgnifices,  and  it  Saik.4io. 
is  a  returnable  procefs.  ^ulff'^k* 

out  the  writ  alias  zndf /uries  at  the  fame  time.     Dalt.  Sh.  273, 

[When  the  pluries  iflues,  it  hath  been  much  difputed,  whether  ciib.  Re- 
the  fherifF's  vicontiel  ipower  be  determined.      And  it  is  faid  in  one  p'^v.  106. 
cafe  (a)y  that  fmce  the  writ  is  to  replevy,  vel  caufam  figmjicesy  the  l^pjtz.Ab'r* 
vicontiel  power  determines.     But,  if  the  (herifF  does  not  replevy,  tit.  Re- 
then  he  is  to  fliew  caufe  why  he  did  not ;  and  this  is  argued  to  be  plevin,  pi. 
the  fenfe  of  the  writ  from  the  disjunctive  words  contained  in  it.  *  ' 
But  I  take  it,  faith  Gilberty  that  the  vicotitiel  power  is  determined 
by  the  pluries.      I.  Becaufe  the  fheriff  has  been  twice  guilty  of 
negle£ling  his  duty,  and  therefore  is  not  to  be  trufted  with  judi- 
cial  power.        2.    He  is    anfwerable   to  the  court  how  he  has 
obeyed  the  writ ;    and  therefore  the  court  muft  have  the  writ,  to 
fee  whether  he  has  done  his  duty  or  not.     And  if  the  court  be 
entitled  to  the  writ,  to  fee  whether  the  officer  has  done  his  duty, 
he  cannot  proceed  on  the  writ.] 

If  a  pluries  replevin  be  returned  in  Michaelmas  term,  that  the  Roll.  Abr. 
defendant  claimed  property,  and  after  nothing  be  done,  nor  any  485. 
appearance  nor  continuance  till  Eajler  term  after,  at  which  term  Luj^o^y*^' 
they  appear  and  plead,  and  judgment  be  thereupon  given ;  though  Moor,  403. 
no  continuance  was,  between  Michaelmas  and  Eajler,  yet  this  is  S.c.  ad- 
not  a  difcontinuance,  becaufe  there  is  not  any  continuance  till  ap-  {he^piainuff 
pearance,  for  the  parties  have  not  any  exprefs  day  in  court,  and  may  have  a 
where  there  is  not  any  continuance,  there  cannot  be  any  difcon-  wit  </« /"-o- 

'  '  prktate  pro- 

tinuance.  ^  W.'with- 

out  continuance  of  the  replevin,  though  it  be  two  or  three  years  after,  becaufe  by  the  claim  of  property 
the  firft  fuit  is  determined. 

The  pluries  replevin  fuperfedes  the  proceedings  of  the  ihcrifF,  Ld.  Raym. 
and  the  proceedings  are  upon  that,  and  not  upon  the  plaint,  as  ^'7« 
they  are  when  that  is  removed  by  recordari.     And  though  there 
is  no  fummons  in  the  writ,  yet  it  gives  a  good  day  to  the  defend- 
ant to  appear,  and  if  he  does  not  appear,  then  a  pone  iiTues,  and 
then  a  capias. 

Capias  and  procefs  of  outlawry  lie  in  replevin  ;  for,  when  on  6  Mod.  84. 
the  pluries  replegiari  fac'  the  ftieriff  returns  averia  elongatUy  then  a 
capias  in  withernam  iflues,  and  on  that  being  returned  nulla  honuy 
a  capias  ifljies,  and  fo  to  outlawry.  —  Capias  and  procefs  of  out- 
lawry in  replevin  were  given  by  25  -fi".  3.  c.  17. 

2.   Of  the  Withernam*.  Com.  \  y'. 

148,  &c. 

If  on  the  pluries    replevin  the    fheriff  return,  that  the  cattle  p.  N.  b. 
ate  eloigned  to  places  unknown  (^),  ^c.  fo  that  he  cannot  deliver  73-  W  Oa 
them  to  the  plaintifl^  then  fhall  iffue  a  (c)  ivithernam  direded  to  ^gj/tj^the 
the  flieriff,  commaoding  him  to  take  the  cattle  or  goods  of  the  de-  /hwiffa 

fendant, 
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wthemtm  icndant,  and  detain  them  (</)  till  the  cattle  or  goods  diftrained  ar^ 
Aail  in'ue.  reftored  to  the  plaintiff;  and,  if  upon  the  firft  withernam  a  mhit 
^-5,*  ^'  be  returned,  then  an  alias  zxid  pluries  replevin  fhall  iffue,  and  fo 
lie)  fyuber.  to  a  copias  and  exigent i. 

nam  is  de- 
rived from  the  Saxon  words  -weder  (other)  and  naam  (diftrefs)j  fignifying  another  diftrefs,  inftcad  of  tHe 
former,  which  was  eloigned.  Vit'uum  namium  fignifies  a  farbidden  diftrefs  ;  and  therefore  though  a  dif- 
trcfs  were  originally  lawful,  yet,  if  it  be  detained  againft  the  replevin,  it  is  'vetiium  vamium  and  unlaw- 
ful. Gilb.  Replev.  109.  2  Inft.  140,  i.  In  the  old  Northern  languages  the  word  luitbernam  is  ufed  aS 
equivalent  to  reprifals.  Stiernhook  de  Jure  Sueon.  1.  i.  c,  10.— ((^)lt  is  faid,  that  it  is  the  ufage  in  the 
King's  Bench,  that  they  fliall  be  delivered  to  the  plaintiff  :  by  which,  it  feems,  that  the  form  of  the. writ 
efioitbernam  there  is  different  from  that  in  the  regifter.  This  is  a  point  that  has  been  feveraj  times  con- 
troverted, and  fome  of  the  clerks  made  the  diftindlton  between  the  praftice  of  the  King's  Bench  and  Com- 
mon Pleas.  But  the  true  diftir£lion  is  between  the  original  and  the  judicial  writ  d  luitberTtam.  By  the 
former,  the  fherifFis  to  take  et  ca  detinere  donee  eidem,  &c.  which  obliges  the  flieriff  to  detain  the  cattte 
or  goods  in  his  own  cuftody.  But  in  tjie  judicial  luithervam  the  words  aie,  capiat  in  •zoiihertKan,  et  Jal-va, 
et  fccure  cujlodiri  facias,  donee,  Sec.  which  is  to  be  interpreted,  "  that  he  muft  deliver  them  to  the  plaintiff 
upon  good  fecurity,"  for  that  is  making  them  to  be  fafely  kept.  The  reafon  of  the  difference  is  this, 
tliat  upon  the  viconticl  writ  below,  where  it  was  found  that  the  beafls  were  eloigned,  the  award  of  taking 
<he  defendant's  beads  could  be  only  quou[que  he  gaged  deliverance.  For  even  an  execution  in  the  fhcriff  *s 
court  was  no  more  than  levying  a  pain,  to  make  the  party  perform  the  fentence  of  that  court  j  for  they 
could  not  execute  the  fentence  of  that  court  by  changing  the  property,  or  delivering  it  over  to  the  fuitor^ 
but  by  levying  pains  to  make  the  party  perform  it.  And  when  the  return  of  elongate  is  made  into  Chan- 
cery, the  iviih^rnam  goes  out  as  a  -vicontiel  procefs,  and  is  conceived  in  the  fame  manner  as  it  is  below; 
and  therefore  in  the  writ  de  exccuti'.iie  facicnda  in  ivithcrnam,  thefe  is  no  return  into  the  king's  courts* 
But,  where  the  ehngata  is  returned  into  the  King's  Bench  or  Common  Pleas,  there,  the  iviihcrnam  goes 
out  as  a  judicial  procefs,  and  there,  the  courts,  who  can  alter  the  property,  have  made  it  fectindum  legen 
talionis,  viz.  that  the  defendant's  goods  fhall  be  delivered  to  the  plaintiff  to  make  ufe  of  them,  until  his 
own  are  reftored.  And  it  was  faid  to  be  the  pradice  of  the  King's  Bench,  becaufe  that  was  the  court, 
where  the  kx  talionis  in  the  cafe  of  murder  and  maihem  fettled  the  pradlice.  Gilb.  Replev.  izo,  i.] 

F.N.  B.  69.  The  writ  of  withernam  ought  to  rehearfe  the  caufe  which  the 
73-  fheriff  reiurns,  for  which  he  cannot  replevy  the  cattle  or  goods  ; 

fo  that  it  does  not  lie  upon  a  bare  fuggeftion,  that  the  beads  are 

eloigned,  Iffc. 
2Leon.i74.       If  upon  the  withernam  the  cattle  are  reftored  to  the  party  who 
[(f)  The      eloigned  them,  yet  he  fliall  pay  a  fine  for  his  contempt  [e). 


wri 


viUhtrnam  tlierefoie  is  ad  nfpondeiidum  tarn  domino  regi  dt  ccntim^lu,  qiuitn  farti  de  damno  et  injuriel.^ 

Leon.  220.  Cattle  taken  in  withernam  may  be  worked,  or,  if  cows,  may  be 
Dyer,  280.    jj^m^gci .  for  the  party  hath  them  iriJieu  of  his  own. 

in  margin. 

Owen,  46.  And  as  the  party  is  to  have  the  ufe  of  the  cattle,  he  is  not  to 
Cro.  £iiz.  j^gyg  jjj^y.  allovv-ance  of  payment  made  to  him  for  Che  expences  he 
jLeon.  235.  has  been  at  in  maintaining  them. 

Pafch.  Scire  facias  againft  an  executor,  reciting  that  where  replevin 

*7Car.  t.     ^.^5  brought  againft  his  teftator  for  a  cow,  and  judgment  againft 
Surklin'v.     ^^"^  ^^  returno  habendo^  which  was  not  executed,  that  he  fhould 
Green.         {hew  caufe  why  he  fliould  not  have  execution.     The  executor 
pleads //^«^  adminijlravit,  upon  which  the  plaintiff  demurred  ;  and 
JVyld^  Juftice,  faid,  that  upon  the  judgment  t.he  cow  is  in  the  cuf- 
tody  of  the  law,  and  therefore  he  ought  to  have  execution  ;  but 
the  doubt  is,  becaufe  the  replevin  is  determined  by  the  death  of 
the  party  ;  yet,  by  him  and  Rainsford  only,  being  in  court,  the 
plaintiff  ihali  have  execution,  for  the  defendant  cannot  be  pre- 
judiced J  for,  if  the  iherifF  return  averia  elongata,  he  fliall  not 
1 1  havs 
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liave  a  withernam  but  of  the  goods  of  the  teftator  ;  or  if  there  atd 
no  goods  of  the  teftator,  the  (heriff  can  take  nothing,  but  (hall 
return  nulla  bona,  and  then  the  plaintiff"  hath  his  ordinary  way  to 
charge  the  defendant,  if  he  hath  made  a  devajlav'it ;  and  it  was 
adjudged  for  the  plaintiff. 

W.  fues  a  replevin,  H.  removes  it  by  recordari  into  the  King's  Noy,  50. 
Bench,  the  plaintiff  does  not  declare,   and  upon  that  a  return  Hind-^and 
awarded  to  H.^  upon  which  the  iheriff  returns  averia  e/ongata,  and  faid,  that 
then  a  withernam  was  awarded  and  executed ;  and  now  the  plain-  the  courfeof 
tiff  comes  and  prays  he  may  be  admitted  to  declare,  and  prays  a  ^.^^^^'J^  ^^ 
deliverance  of  the  withernam.     It  was  teftified  by  the  clerks,  that  thatofc.  R. 
upon  the  plaintiff's  fubmiffion  to  a  fine  for  not  declaring,  and  that 
being  impofed  upon  him  by  the  judges,  he  (hall  have  deliverance 
of  the  withernam  ;  and  a  fine  of  3^.  4^.  being  accordingly  im- 
pofed on  the  plaintiff,  he  then  declared,  and  had  deliverance. 

If,  upon  an  elongata  returned,  the  defendant's  cattle  are  taken  Ld.  Raym. 
in  withernam,  yet,  upon  the  defendant's  appearance,  and  pleading  ^'4- 
TKn  cepity  or  claiming  property,  the  defendant  fliall  have  his  cattle  )°^^  ^j^^ 
again  ;  and  if  they  are  eloigned,  a  withernam  againft  the  («)  plain-  plaintiff  ana 
tiff.      For,  if  the  property  or  taking  be  in  queftion,  there  is  no  d«fe"tiant 
reafon  that  the  plaintiff  fliould  have  the  defendant's  cattle.  withernam, 

Bro.  tit.  Withernam,  pi.  17. 

The  withernam  is  but  mefne  proccfs,  and  cannot  be  an  execu-  Ld.  Raym. 
tion,  becaufe  it  is  granted  before  judgment.  CombTz^'i! 

1  Salk.  582. 

3.  Of  the  Writ  of  Second  Deliverance. 

At  the  common  law,  if  the  plaintiff  in  the  replevin  had  been  a  Inft.  340- 
nonfuited  either  before  or  after  verdidl,  the  defendant  who  dif- 
trained  (hould  have  had  return,  but  not  irreplevifable  ;  fo  as  the 
plaintiff  after  nonfuit  might  have  had  as  many  replevins  as  he 
would,  which  was  vexatious  and  mifchievous  ;  for  remedy  where- 
of the  ftatute  of  V^^ejl.  2.  (13  Ed.  \.Jl.  i.)  cap.  2.  reftrains  the 
plaintiff  from  any  more  replevins  after  nonfuit,  but  gives  a  writ 
of  fecond  deliverance. 

And  if  in  fuch  writ  of  fecond  deliverance  the  plaintiff  be  non-  2  Inft.  341. 
fulted,  or  if  the  plea  be  difcontinued,  or  the  writ  abate,  or  if  he 
prevail  not  in  his  fuit,  return  irreplevifable  fhall  be  granted. 

If  defendant  in  replevin  has  return  au'arded  upon  nonfuit  of  the  *B#ili.  Abr. 
plaintiff,  upon  which  he  fues  a  writ  de  returno  habendo,  and  '^^S- 
the  fheriff  returns  averia  elongata  per  querentetriy  and  upon  this 
a  withernam  is  awarded,  and  upon  the  withernam  the  defendant 
has  tot  catalla  to  him  (lelivered  of  the  goods  of  /the  plaintiff,  and 
thereupon  the  plaintiff  fues  a  fecond  deliverance  ;  he  fhall  fue  it 
for  the  firft  diftrefs  taken,  and  not  for  the  withernam.  And  this 
appears  by  the  nature  and  form  of  the  writ  of  fecond  deliverance. 

If  a  returno  hahendo  be  awarded  to  the  fheriff  after  a  writ  of  fe-  Dyer,  4r. 
cond  deliverance  prayed  by  the  plaintiff,  this  is  ^fuperfideas  to  the  ^^'''  ^^ 
t'eturrw  habendof  and  clofes  the  fheriff's  kand  from  making  any  re-  *^^' 

turn 
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turn  thereto.  And  if  the  fherifFwIlI  not  execute  the  writ  of  fecond 
deliverance,  the  party  has  his  remedy  againft  him. 
Plow.  2c6.  This  ftatute  of  Wejlm.  1.  13  Ed.  i.Jlat.  I.  gives  the  writ  of 
(a)Thatthe  fgcond  dcHverance  out  of  the  fame  court,  where  the  firft  replevin 
conddeiiver-  '^^^  granted,  and  a  man  cannot  have  it  elfewhere  ;  for  if  he 
ance  cannot    could,  then  he  might  (a)  vary  from  the  place  limited  as  to  this  by 

-vary  from       ^hc   ftatute. 

the  nrft  m 

year,  day,  place,  or  number  of  bcafls.      Bro.  tit.  Second  Deliverance,  pi.  3.     But,  if  the  firft  writ 

■was  of  a  heifer,  the  fecond  may  be  of  a  cow,  as  by  piefumption  it  may  in  that  diftance  of  lime  grow 

tofuch.     26H.  8.  pi.  7. 

Salk.  95.  In  replevin  the  defendant  avowed,  and  the  plaintiff  being  non- 

pi.  6.  and      fuited  brought  a  writ  of  fecond  deliverance,  whereupon  it  was 

like  pomt  ,  n  1  -         r  •  •  r    1  i  •  mi  • 

adjudged,  movcd  to  Itay  the  writ  or  mquiry  or  damages.  .'  er  curiam  -  1  his 
Palm.  403.  is  a  ftiperfedeas  to  the  returno  habendo^  but  not  to  the  writ  of  inquiry 
Latch,  71.  q£  damages;  for  thefe  damages  are  not  for  the  thing  avowed  for, 
but  are  given  by  the  ftatute  of  21  H.  8.  cap.  19.  as  a  compen- 
fation  for  the  expence  and  trouble  the  avowant  has  been  at. 
Cooper  V.  [So,  it  has  been  determined,  that  the  writ  of  fecond  deliverance 

^'w-'if'^'^e'   ^^  "°  ftiperfedeas  of  the  writ  of  inquiry  of  damages  upon  the 

17  Car,  2.  c.  7.] 
Cro.  Jac.  Error  of  a  judgment  in  C.  B.  in  a  fecond  deliverance  ;  upon  de- 

4^4-  murrer  in  pleading,  the  error  afligned  was,  becnufe  there  was  not 

V.  Moor.  3"y  w^it  of  fecond  deliverance  certified,  and  in  nulla  efl  erratum 
being  pleaded,  it  was  moved  not  to  be  material,  becaufe  it  is 
awarded  on  the  roll,  and  the  parties  had  appeared  and  pleaded  to 
it :  but  it  was  adjudged  ill,  and  reverfed  for  that  caufe ;  for  there 
ought  to  be  a  writ,  and  if  it  vary  from  the  declaration  in  the  re- 
plevin, it  fliall  be  abated, 
a  Liih  Reg.  No  fecond  deliverance  lies  after  a  judgment  upon  a  demurrer, 
*57'  Qx  after  a  verdi£l,  or  confefTion  of  the  avowry  -,  but  in  all  thefe 

cafes  the  judgment  mull  be  entered  with  a  return  irreplevifable. 
But  upon  a  nonfuit,  either  before  or  after  evidence,  a  writ  of 
fecond  deliverance  will  lie,  becaufe  there  is  no  determination  of 
the  matter,  and  there,  a  writ  of  fecond  deliverance  lies  to  bring 
the  matter  in  queftion  ;  but  in  the  cafe  of  a  demurrer  and  verdift, 
the  matter  is  determined  by  law ;  and  in  the  cafe  of  a  confeffion, 
it  is  determined  by  the  confeffion  of  the  party. 
Giib.  Re-  [Where  a  defendant  puts  in  a  plea  to  the  writ  of  replevin,  as, 

^^id  R^^'  P^op^'^ty  if^  ^  ftranger,  or  in  the  defendant ;  and  thefe  pleas  dif- 
ai7.*  ^^™  affirming  the  property  of  the  plaintiff,  are  by  verdi£l  found  for 
the  plaintiff,  or  upon  demurrer  adjudged  for  him  •,  in  thefe  cafes 
the  defendant  ffiall  have  return  irreplevifable  :  for  there  can  be 
no  new  replevin  at  common  law,  as  upon  a  nonfuit,  becaufe  the 
court  have  already  given  their  judgment  upon  the  legality  of  the 
caption.  For  if  the  property  be  in  the  defendant  or  a  ftranger, 
the  plaintiff  can  have  no  caufe  to  complain ;  and  therefore  to 
grant  a  new  replevin,  or,  which  is  the  fame  thing,  not  to  make 
the  return  irreplevifable,  would  be  to  leave  that  fame  point  open 
to  an  examination,  which  has  already  been  determined  :  and  no 
writ  of  fecond  deliverance  can  be  given  by  the  ftatute,  for  that  is 
7  only 


only  upon  a  nonfuit.  But,  if  the  defendant  pleads  property  in 
the  phiintiff  and  /.  S.  which  only  abates  the  writ  under  the  pre- 
fent  form  ;  or  pleads  cepit  in  alio  locoy  which  abates  the  count, 
and,  confequently,  the  writ ;  in  thefe  cafes,  as  there  can  be  no 
return  without  an  avowry ;  fo  that  return  cannot,  in  the  nature 
of  the  thing,  be  irreplevifable,  becaufe  thefe  pleas  only  abating 
the  writ,  muft  neceflarily  allow  a  writ  under  a  better  form.  And 
it  were  a  contradi6tion  to  allow  a  new  replevin  to  the  plaintiif 
for  the  fiime  beads,  which  the  court  have  returned  to  the  de- 
fendant irreplevifable.  So,  if  the  plaintiff  confefTeth  the  plea  of 
the  defendant  to  be  true,  the  defendant  fliall  have  return,  but  not 
irreplevifable.] 

Note,  by  the  17  Car.  2.  cop.  7.  that  in  an  avowry  for  rent  the  sLd.Raym. 
writ  of  fecond  deliverance  is  taken  away.  188.   [3  Bi.  Comm.  150.3 

If  the  plaintiff  in  replevin  be  nonfuited  for  want  of  delivering  Vent.64. 
a  declaration,  if  it  happened  through  any  caufe  that  would  have 
entitled  him  to  a  writ  of  fecond  deliverance,  as  ficknefs  of  the 
perfon  employed,  i^c,  the  court  will  order  the  defendant  to  accept 
of  a  declaration  on  payment  of  cods  ;  otherwife  the  plaintiff  would 
be  remedilefs,  the  writ  of  fecond  deliverance  being  taken  away  by 
the  17  Car.  2.  cap.  7. 

4.    Of  the  Writ  de  proprietate  probanday   and  the  Claim  of 
Property. 

[The  writ  de  proprietate  probanda  iffues  out  of  the  Chancery,  or  Dy.  ijs-j; 
out  of  K.  B.  or  C.  B.    When  it  iffues  out  of  the  Chancery,  it  is  an 
original,   and  goes  upon  the  fheriff^'s  return  to  the  alias  replevin : 
when  out  of  either  of  the  other  courts,  it  is  judicial,  and  granted 
on  the  return  of  the  pluries.     The  reafon  why  thefe  courts  do  not  2  Salk.  5S2. 
grant  it  till  the  pluries  is,  that  \}c\.t  pluries  only  is  returnable  there,  Reg.  Si. 
for  the  original  and  alias  give  no  day,  but  are  merely  vicontiel.'\ 

If  the  defendant  in  replevin  claims  property,  the  iTieriff  cannot  Co.  Lit. 
proceed  ;  for  property  mult  be  tried  by  writ.     In  this  cafe  there-  ]^'k\  ^' 
fore  the  plaintiff'  may  have  the  writ  de  proprietate  probanda  to  the  Dyer  173 . 
Iheriff;  and  if  it  be  found  for  the  plaintiff,  then  the  fheriff  is  to  Com.  592. 
make  deliverance  ;  if  for  the  defendant,  then  he  is  to  proceed  no 
further.     But,  as  this  is  but  an  inqueft  of  office,  if  it  be  found 
againfl:  the  plaintiff,  he  may  have  a  replevin  to  the  fheriff;  and  if 
he  return  the  claim  of  property,  yet  fhall  it  proceed  in  the  C.  B. 
where  the  property  fhall  be  put  in  iffue  and  finally  tried. 

None  but  he  who  is  party  to  the  replevin  fhall  have  the  writ  i4H.4.a5- 
de  proprietate  probanda  ;  fo  that  if  upon  a  replevin  the  beafts  of  a  ^^^^^°'-  ■^'""* 
ftranger  are  delivered  to  the  plaintiff,  fuch  flranger,  being  no     ^ 
party  to  the  replevin,  fhall  not  have  this  writ. 

The  fheriff  is  to  return  the  claim  of  property  on  the  pluries^  Reg.  8^ 
before  which  time  the  writ  de  proprietate  probanda  does  not  iffue,  C*""-  59S* 
for  it  recites  the  pluries. 

The  writ  de  proprietate  probanda  is  an  inqueft  of  office,  and  the  Dalt.Sh. 
fheriff  is  to  give  notice  to  the  parties  of  the  time  and  place  of  274- 
executing  it. 

If  the  defendant  claims  property  in  replevin,  the  plaintiff  may  Moj  ,403. 
have  the  writ  de  proprietate  probanda  without  continuance  of  ihe 

Vol.  VI.  F  npleviu. 
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replevin,  though  It  be  two  or  three  years  after,  becaufe  by  the 

claim  of  property  the  firft  fuit  is  determined. 
7K.  4.  46.       If  the  party  who  bath  the  cattle  claims  property,   the  fhcrifF 
Com.  Rep.    cannot  determine  it  without  a  writ  de  proprietate  probanda ;  and 
^'^^'  then,  if  the  property  be  found  for  the  party  claiming  it,  it  is  but 

an  inqueil  of  oflice,'and  the  party  who  made  the  plaint  may  after 

fue  a  writ  of  replevin,  to  which  property  may  again  be  pleaded. 
Cro,Eliz.  If  the  plaintiff  has  property,  and  omits  to  claim  it  before  the 

4-75-  dieriff,  he  may  notwithdanding   plead  property  in  himfelf  or  in 

Show.^'^oz^.*  ^  llranger,  either  in  abatement  or  in  bar,  though  it  v^as  formerly 
Saik.  s-  held,  that  property  in  a  llranger  could  only  be  pleaded  in  abate- 
P'-  '2-  ment. 

a  LA.  Raym.  584.     6  Mod.  Si. 

Comb.  477.        In  replevin  tiie  defend^yit  in  his  avowry  pleads,  that  the  beafts 
Banet  v.       taken  belong  to  a  third  perfon,  and  not  to  the  plaintiff,  and  there- 
cum  law.    ^^^^  prays  a*^ return  ;  to  v/hich  the  plaintiff  demurs  ;  for  on  the 
avowant's  OM'n  {hewing  he  ought  not  to  have  return,  having  ad- 
mitted the  property  of  the  beafls  to  be  in  another.     But  judgment 
was  given  for  the  defendant,  for  the  prior  poffeflion  was  in  him, 
and  he  hath  a  right  agalnft  all  others  but  the  right  owner,  and 
theplaintltlby  his  demurrer  hath  admitted,  that  he  hath  no  pro- 
perty in  them. 
&  Mod.  6S;        In  trefpafs  for  entering  the  plaintiff's  houfe,  and  taking  away 
^39-  his  goods,  the  defendant  juftlfies  by  virtue  of  a  replevin  out  of  the 

Sucy^and  ^leriff's  court  in  London,  and  a  precept  thereupon  to  J.  S.  an 
-z/ficaMod.  onicer,  and  that  he  the  defendant  came  in  aid  of  him  ;  plaintiff 
'^"  replies,  that  before  the  taking  away  the  goods  he  claimed  property 

in  them,  and  gave  notice  thereof  to  the  defendant ;  and  the  quef- 
tion  upon  a  fpecial  verdid  was,  whether  the  taking  away,  after 
the  claim  of  property,  and  notice  thereof,  did  not  make  him  a 
trefpaffer  ab  initio  ?  And  it  was  held  per  tot.  cur.  that  he  was  a 
trefpaffer  ab  initio ;  for  though  the  claim  ought  to  be  to  the  fheriff 
or  officer,  and  a  claim  to  a  perfon  that  comes  to  his  affift- 
ance  be  not  enough  to  make  the  execution  legal,  if  the  officer 
does  not  defift ;  yet,  if  it  be  notified  to  him  that  comes  in  aid, 
that  claim  of  property  is  made,  he  at  his  peril  ought  to  defift. 
C0.Lit.145.  [A  man  cannot  claim  property  in  the  county  court  by  his  bailiff 
^'  or  fervant :  and  the  reafon  is,  for  that  if  the  claim  fall  out  to  be 

zK.7b.44.i.  falfe,  he  fliall  be  fined  for  his  contempt,  which  the  lord  cannot 
be,  unlefs  he  make  claim  himfelf :  for  jienw  punitur  pro  alieno  de- 
UElo.  But  in  the  king's  bench  one  rnay  make  conufance  and 
claim  property  by  a  bailiff*,  for  there^  the  bailiff  is  not  liable  to  a 
fine.] 

5.  Of  the  Writ  de  retumo  habendo. 

35  H.  6. 40.  The  retumo  habendo  is  a  judicial  writ,  that  lies  for  l;im  who  ha$ 
Dyer,  280.  ^vowcd  the  diftrcfs,  and  proved  the  fame  to  be  lawfully  taken  ; 
C«.Lit,  145.  ^^  where,  upon  the  removal  of  the  plaint  into  the  courts  above, 
the  plaintiff,  whofe  cattle  were  replevied,  makes  default,  or  does 
not  declare  or  profecute  his  aiSlIon,  and  thereby  becomes  non- 
fuitcd,  ^i.  And  by  this  writ  the  flieriff  is  commanded  to  make 
a  return  of  the  cattle  to  the  defendant  in  the  replevin. 

A  bai- 


A  ballifF  who  makes  conufance  may  have  judgment  of  a  return,  Co.Ent,  -g. 
and,  confequently,  a  writ  de  returno  habendo  grounded  on  fuch 
judgment. 

The  writ  dc  returno  habendo  is  not  a  returnable  procefs.  aRoll.Abr. 

If  the  defendant  hath  a  return  awarded  to  him,  and  he  fueth  a  F.N.B.iyz. 
ynxh  de  returno  habe?idQy  and  the  (heriff  returns  on  the  pluriesy  quod 
averia  e/ongata  funt,  Sec.  he  fiiall  have  tl  fclre  facias  againft  the 
pledges,  ^c.  according  to  the  ftatute  of  Wejlm.  2.  (13  Ed.  i.Jl.  i.) 
and  if  they  have  nothing,  then  he  fliall  have  a  luithernam  againft 
the  plaintiff's  own  cattle. 

6.  Of  Returns  irreplevifable. 

Return  irreplevifable  is  a  judicial  v/rit  dirciled  to  the  fherlif  2  RoII.Abri 
for  the  final  reliitution  or  return  of  cattle  unjuftly  taken  by  an-  43*' 
other,  and  fo  found  by  verdid,  or  after  a  nonfuit  in  a  fecond  de- 
liverance. 

If-  the  plea  be  to  the  writ,  or  any  other  plea  be  tried  by  a  ver-  2  inrt.  340. 
didl,    or  judged  upon   demurrer,    return   irreplevifable   fhall   be  Dyer,  2S0. 
awarded,  and  no  new  replevin  fhall  be  granted,  nor  any  fecond 
deliverance  by  the  a£l  of  Wejim.  2.  (13  Ed.  i.Ji.  i.)  but  only  upon 
a  nonfuit. 

If  upon  ifTue  joined  hi  replevin  the  plaintiff  does  not  appear  on  3  Leon.  49. 
the  trial,  being  called  for  that  purpofe,  yet  return  irreplevifable 
Ihall  not  be  awarded,  as  in  cafe  of  a  verdi6l  being  given,  but  the 
party  may  have  a  writ  of  fecond  deliverance,  as  well  as  if  it  had 
been  a  nonfuit  before  declaration  or  appearance. 

If  a  man  has  return  irreplevifable,  and  a  beaft  dies  in  the  pound,  Hob.  6r. 
he  may  diftrain  anew.     80,  if  the  beall  dies  before  judgment. 

If  return  irreplevifable  be  awarded,  the   owner  of  the  cattle  ^'''  Raym. 
may  offer  the  arrearages  ;  and  if  the  defendant  refufe  to  deliver  ''^°' 
the  diftrefs,  the  plaintiff  may  have  detinue,  becaufe  the  diflrefs  is 
only  in  nature  of  a  pledge. 

7.  In  what  Manner  the  Sheriff  Is  to  execute  and  return  fuch 

Procefles. 

By  the  ftatute  of  WeJIm.  1.(3  Ed.  1.)  cap.  17.  if  the  party  who  2  Inft.  193, 
dlflrains,  conveys  the  diftrefs  into  any  houfe,  park,  caftle,  or  other  Daict  s'h. 
place  of  ftrength,  and  refufes  to  fuller  them  to  be  replevied,  the  373. 
Iheriff  may  take  the  pojfe  com.  and  on  requeft  and  refufal  may 
break  open  fuch  houfe,  caftle,  &c.  and  make   deliverance  ;  and 
this.v^as  a  neceflary  law  fo  foon  after  the  irregular  time  of  i/.  3. 

If  the  fheriff  returns,  that  the  beafts  are  inclofed  in  a  park  F.N.B.157. 
among  favages,  or  in  a  caftle,  ^c.  he  fliall  be  amerced,  and  an-  jj'»'«"s 
other  writ  of  replevin  fhall  be  awarde'd  ;  for  he  ought  to  have 
taken  the  pojje  com.  for  this  was  a  denial. 

If  the  fheriff  return,  quod  mandavi  ballivo  libertatls,  cS'c.  qui  F. ^.2.157- 
nullum  dedit  mihi  refponfum^  or  that  the  bailiff  win  not  make  de- 
liverance of  the  cattle,  thefe  are  not  good  returns ;  for,  by  the 
faid  ftatute  WcJlm.  i.  (3  Ed.  i.)  the  ftiCriff,  upon  fuch  return  m-.de 
to  him  by  the  bailiff,  ought  prefently  to  enter  into  the  fraachife> 
and  make  deliverance  of  the  cattle  taken. 

F  z  '  if 
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F.ir.B.158.  If  a  man  fue  a  replevin  in  the  county  court  without  writ,  and 
the  bailiff  return  to  the  fheriff,  that  he  cannot  have  view  of  the 
cattle  to  deliver  them,  the  (lieriiF,  by  inqueft  of  office,  ought  ta 
inquire  into  the  truth  thereof;  and  if  it  be  found  by  a  jury,  that 
the  cattle  are  eloigned,  ^e.  the  {heriif  in  the  county  court  may 
award  a  withernam  to  take  the  defendant's  cattle  ;  and  if  the 
fherifF  will  not  award  a  withernam,  then  the  plaintiff  (hall  have  a 
writ  out  of  Chancery  dire£led  unto  the  flieriff  rehearfmg  the 
whole  matter,  commanding  him  to  award  a  withernam,  ^c.  and 
he  may  have  an  aliaSy  and  after  a  pluries^  and  an  attachment 
againft  the  (heriff,  if  he  will  not  execute  the  king's  command. 

Bro.  Retur.         If  the  Iheriff  return,  quod  averia  elongata  fimt  ad loca  incognita^  this 

deBr.  pi.  jg  ^  good  return,  and  the  party  muft  purfue  his  writ  of  wither- 
nam ;  but,  if  the  fheriff  return  averia  elotigata  ad  loca  incognita  in- 
fra comitatum  meiini^  he  {hall  be  amerced,  for  the  law  intends  that 
he  may  have  notice  in  his  county. 

Bro.  Retur.        If  in  replevin  the  fherifF  return,  quod  averia  mortua  funty  this  is 

de  Br.  pi.      ^  good  retum. 

12$.  ° 

Dalt.  Sh.  It  is  a  good  return,  quod  nuUus  venit  ex  parte  querentis  ad  de- 

5^x^\„         monftranda  averia  (a).     But  it  feems  the  flieriff  is  not  obliged  to 

(a)  Allen.  -^ .         ,  .  ^   '  o 

2 J.  require  this. 

a  Roll.  Abr.       If  the  flieriff  be  fhewn  a  ftranger's  goods,  and  he  take  them,  an 
552.   Com.  a6lion  of  trefpafs  lies   againfl  him,    for  otherwife  the   ftranger 
^^'  ^^  '     could  have  no  remedy  ;  for  being  a  fl:ranger  he  cannot  have  the 
writ  de  proprietate  probanda,  and  were  he  not  entitled  to  this  re- 
medy, it  would  be  in  the  power  of  the   fheriff  to  flrip  a  man's 
(i)Keilw.    houfe  of  all  his  goods.     But  [b)  Keiku.  feems  to  hold,   that  tha 
*'^'  a£tion  lies  more  properly  againfl  the  perfon  who  fliews  the  goods. 

aoH.  6.  aS.  If  the  fheriff  come  to  make  replevin  of  beafts  impounded  in 
aRoU.Abr.  another  man's  foil ;  if  the  place  be  inclofed,  and  have  a  gate  open 
'    *  to  the  inclofure,  he  cannot  break  the  inclofure,  and  enter  there- 

by, where  he  may  enter  by  the  open  gate;  but,  if  the  owner 
hinders  him,  fo  that  he  cannot  go  by  the  open  gate  for  fear  of 
death,  he  may  break  the  inclofure  and  enter  there. 
Ld.Raym.  The  fheriff  is  to  return,  that  the  cattle  are  eloigned,  or  that  no 
L^t  V  8  perfon  came  to  fliew,  ^c.  or  a  delivery ;  but  he  cannot  return, 
that  the  defendant  non  ceplt  the  cattle,  becaufe  it  is  fuppofed  in 
the  writ,  and  is  the  ground  of  it,  which  the  flierifl'  cannot  falfify. 

(F)  Of  what  Property  and  for  what  Things  a  Re- 
plevin lies. 

Ca. Lit.  145.  "jT  is  a  general  rule,  that  the  plaintiff  ought  to  have  the  property 
■■'  of  the  goods  in  him  at  the  time  of  taking ;  yet,  if  the  goods  of 
a  villain  be  diftrained,  the  lord  of  the  villain  ftiall  have  a  replevin, 
becaufe  the  bringing  the  replevin  amounts  to  a  claim  in  law,  and 
vefls  the  property  in  the  plaintiff.  But  in  this  cafe,  if  the  goods 
of  a  villain  be  taken  by  a  trefpaffer  who  claims  property  in  them, 
the  lord  can  hav^  no  replevin,  becaufe  the  villain  liad  but  a  right. 

Alf» 
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Alfo  in  a  fpeclal  cafe  one  may  have  a  replevin  of  goods,  though  Co.L'imac. 
they  were  not  diltrained ;  as,  if  the  mefne  put  in  his  cattle  in 
lieu  of  tlie  catde  of  the  tenant  paravail,  whom  he  is  bound  to  ac- 
quit, he  (hall  have  a  replevin  of  them. 

If  the  lord  diftrains  his  tenant's  cattle  wrongfully,  and  after-  f.n.B.  69. 
wards  the  cattle  return  back  to  the  tenant,  yet  the  tenant  (hall 
have  a  replevin  againft  the  lord  for  thofe  cattle,  and  fliall  recover 
damages  for  the  wrongfully  diilraining  of  them,  becaufe  he  cannot 
have  an  adion  of  trcl^vafs  againft  his  lord  for  that  diftrefs,  but 
againft  a  bailiff  or  fervant  he  may. 

Not  only  a  general  property  which  every  owner  hath,  but  alfo  C0.Lit.145. 
a  fpecial  property,  fuch  as  a  perfon  has,  who  hath  goods  pledged 
to  him,  or  who  hath  the  cattle  of  another  to  manure  his  lands,  i^c. 
is  fufficient  to  maintain   a  replevin  (o).      And  in  fuch  like  cafes  (^)  Winch, 
cither  party  may  bring  a  replevin.  *^' 

A  replevin  does  not  lie  of  things  which  are  y>r<£  natura,  as  co-  2  Roll.  Ab. 
nies,  hares,  monkies,  dogs,  i^c.  but,  if  things  wild  by  nature  are  43o. 
made  tame,  or  are  reclaimed,  fo  long  as  they  continue  in  that  con-  ^°^^'  *^*" 
dition,  they  belong  to  the  perfon  who  has  the  pofleftion  of  them, 
and  he  may  bring  a  replevin.     And  the  general  rule  herein  feems 
to  be,  that  a  replevin  lies  for  any  thing  that  may  by  law  be  dif- 
trained. 

A  replevin  lies  of  a  leveret ;   for  it  has  ammiim  revert^idi.     So,  Bro.  Reol. 
and  for  the  fame  reafon,  it  lies  of  z.  ferret  :  but  it  is  faid  not  to  lie  64.   2  Roll. 
for  a  maftiffdog,  though  an  aclion  of  trefpafs  will.  ^^^'  ^'^°' 

Replevin  lies  of  a  fwarm  of  bees.  F.  N.  B.  6S. 

Replevin  does  not  lie  of  trees,  or  timber  growing ;  nor  of  things  f.  n.B.  68. 
annexed  to  the  freehold,  becaufe  fuch  things  canuot  be  diftrained  ;  4TetmRep. 
but  a  replevin  lies  of  certain  iron  belonging  to  the  party's  mill.  ^°^' 
[So,  of  a  lime-kiln.] 

So  replevin  does  not  lie  of  deeds  or  charters  concerning  lands  ;  Bro.  Rep, 
for  they  are  of  no  value,  but  as  they  relate  thereto.  34- 

Replevin  liea  not  of  money,  nor  of  leather  made  into  fhoes.        Moor,  394. 

2  Brownl.  1 39. 

If  a  mare  in  foal,  a  cow  in  calf,   ^c.  are  diftrained,  and  they  Bro.  Repi. 
happen  to  bring  forth  their  young  whilft  they  are  in  the  cuftody  of  |.'n.b.  69. 
the  diftrainer,  a  replevin  lies  of  the  foal,  calf,  ^c.  Sid.  82. 

Replevin  lies  for  a  fhip  :  fo,  of  the  fails  of  a  fhip.  March,iio. 

Raym.  232. 

It  was  ruled  by  Pollexfen^  C.  J.  upon  evidence  at  Guildhall^  in  re-  show.  91. 
plevin  for  goods  taken  by  order  of  the  Eajl-India  Company  from  *  i"  ti^ofe 

r     '  °.        .       •,     r-      '  1  .      •      1  •        r  J    \   !         u         cafes  where 

interlopers  in  the  ladies,  that  no  replevm  lies  tor  goods  taken  be-  replevin  wiH 
yond  the   feas,  though  brought  hither  by  the  defendant  after-  not  lie,  the 

wards*.  P^''^^  '"^y  ^'''"S  *"  '^^''*"  "^  detinue  to  recover  the  deeds,  goods,  &c.  infpcae. 

(G)  Replevin,  for  and  againft  whom  it  lies. 

HEREIN  the  general  rule  is,  that  he  who  brings  a  replevin,  Piow.2Sr. 
muft  have  a  general  or  fpecial  property  in  him  at  the  time,  ^°-^"'  ^-^S- 
and  that  therefore  a  lord  for  a  heriot,  a  parfon  for  a  mortuary, 

J"  0  (hall 
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fhall  not  have  it  before  feifure  j  for  the  feifure  vefls  the  property 
in  fuch  cafes. 
Ero.  Repl.         An  executor  (hall  have  a  replevin  of  the  taking  of  beads  in 
I?'  the  lifetime  of  his  teftator  j    for  this  affirms   the    property  to 

remain. 
F.  N.B.  69.  If  the  cattle  of  a  feme  fole  be  taken,  and  afterwards  fhe  marry, 
aUv."io7  *^^  hufband  alone  may  have  a  replevin.  But  it  hath  been  held, 
Sid.  lyz.  that  in  fuch  cafe  the  wii"e  cannot  join,  for  that  this  atflioa  admits 
and  affirms  property  in  the  feme  at  the  time  of  the  marriage, 
which  by  confequence  mud  have  vefted  in  the  hufband. 
Bro.  Ear.  &  But  of  the  taking  of  goods  which  a  feme  has  as  executrix,  the 
Pem.pl.  85.  hufband  and  flie  may  join  in  replevin. 

Pafch.  And  in  a  late  cafe  where  hufband  and  wife  brought  a  replevin, 

8G.2.  in  2nd  concluded  their  declaration  ad  damnum  ipionim,  defendant 
Bourne  ^  avowed  for  rent  in  arrear  on  a  demife  for  years  ;  plaintiff  in  bar 
ux.  V.  f''  St-  of  the  avowry  pleaded  non  demiftt^  and  iffue  being  joined  on  the 
ta:re.  2Stra.  dgmife,  a  verdi£l  was  found  for  the  plaintiffs,  and  1  j-.  damages; 
butnotS-p!  '^'^^  in.arrerl:  of  judgment  two  obje£lions  were  made,  ly?,  that 
Ca.  temp,  hufband  and  wife  cannot  join  in  replevin ;  idhj,  that  though 
Hardw.119.  |.}^gy  j^^-jjgjit;  JQjn  in  an  action,  yet  it  cannot  be  laid  to  the  wife's 
damage,  fhe  having  no  property  in  perfonal  chattels  during  tb.e 
coverture.  In  fupport  of  thefe  exceptions  were  cited  F.  N.  B. 
6g.  I  Sid.  172.  becaufe  replevin  admits  and  affirms  property  in 
the  wife  at  the  time  of  the  marriage,  which  muft  necefTarily  vefl 
in  the  hufband  ;  and  the  court  can  make  no  intendment,  that  they 
were  joint-tenants  before  coverture,  or  that  the  feme  had  the  goods 
as  executrix  :  But  per  cur. — As  to  the  firfl  exception,  though  it  be 
generally  true,  that  liufband  and  wife  cannot  have  a  joint  property 
in  ptrfonal  chattels  after  marriage  ;  yet,  as  a  man  and  a  woman 
may  have  a  joint  property  before  marriage,  or  the  wife  might  have 
thcfe  goods  as  executrix,  and  the  taking  in  both  cafes  might  be 
before  marriage,  we  do  not  fee  M'hy  they  may  not  declare  jointly 
in  an  action  for  fuch  taking;  and,  if  the  law  will  admit  of  fuch 
a  joint  action,  the  fa£l  is  admitted  by  the  pleading;  for  the  de- 
fendant has  not  made  it  a  point  of  contefl  v.'ith  the  phintifF, 
whofe  the  property  vi-as  at  the  time  of  taking ;  and  therefore  if 
there  can  be  a  cafe  where  hufband  and  wife  may  join  in  an  adtioa 
for  a  perfonal  chattel,  we  think,  that  after  a  verdid  this  ought  to 
be  intended  that  cafe.  As  to  F.  N.  B.  6g.  the  book  fays,  the  huf- 
band may  have  a  replevin  fingly  ;  but  this  does  not  prove  he 
may  not  join  his  wife  with  him.  And  as  to  i  Sid.  172.  we  think 
the  difi-inition  there  made  not  law,  and  that  it  is  not  neceffary  the 
hufband  fliould  fue  alone  in  fuch  cafes  as  afhrm  a  property;  but 
this  is  exprefsiy  contrary  to  the  year-books,  and  to  the  opinion  in 
I  Ve7it.  26  \.  where  it  is  held,  they  may  join  in  detinue,  which 
aihrms  property  as  well  as  replevin  ;  for  the  fpecifick  goods  there 
are  to  bt:  recovered.  And  as  to  the  fecond  exception,  this  muft 
follow  the  fate  of  the  firfl ;  for  if  the  tort  preceded  the  marriage,, 
the  adion  would  furvlye  ;  and  Cro,  Ellz.  259.  is  exprefs,  that 
Y/here  damages  may  furvive,  t,hejr  may  U  affefled  to  both. 

If 


If  A.  takes  beafts  by  tlie  command  of  B.^  the  replevin  may  be  2  RolUAbr. 
brought  againft  both,  or  it  may  be  brought  againft  the  commander  ^y'- 
ouly,  as  trefpafs  may  be. 

If  the  beafts  of  feveral  men  be  diRrained,  they  cannot  join  in  Co.i,it.i45. 
a  replevin;  fo  it  is  a  good  plea  to  fay,  that  the  property  is  in  the  55^"-  ^9-  *• 
plaintiff  and  a  ftranger,  and  where  there  be  two  plaintiffs,  that  the  ^  '   ' 
property  is  in  one. 

(H)  Of  the  Declaration  in  Replevin. 

iThath  been  holden  by  fome  opinion?,  that  the  count  or  declara-  Cater,  21S. 

tion  in  replevin  muft  be  certain  and  particular  in  fettin"-  forth  ^°-45- 
the  numbers,  kinds,  and  qualities  of  the  cattle  or  things  dillrained; 
for  that  otherwife  the  Iheriir  cannot  tell  how  to  make  deliverance 
of  the  fame. 

As  in  replevin  the  plaintiff  declared  th?.t  the  defendant  took  Alien,  33, 
centum  oves   matrices   CS*   verveces  oi  the  plaintiff 's :   after  verdlcl  ■'>^''-7i-S.C. 
for  the  plaintiff,  exception  was  taken  to  the  declaration,  becaufe  it  ci'iptani". 
did  not  appear  in  the  declaration  how  many  ewes  and  how  many 
wethers ;  and  the  (heriff  is  bound  to  haake  deliverance  of  either 
fort  according  to  the   writ ;    and  though  he  may  be  informed  by 
the  party,  fo  that  it  is  a  good  return  to  fay,  that  none  came  on 
the  behalf  of  the  party  to  (hew  the  beafls,  yet  he  is  not  bound  to 
require  it,  but  ought  to  have  fuincient  certainty  within  the  record; 
and  therefore  judgment  was  given  for  the  defendant ;  but  it  v/as 
agreed,  that  oves  without  addition  had  been  good  enough. 

But,  notwithftanding  this  cafe,  it  feems  to  be  now  fettled,  that  7C0.  2-. 
a  declaration  in  replevin  being  certain  to  a  general  intent  is  fulh-  ^^ow.  170. 
cient,  efpccially  it  it  be  after  a  verdiit. 

As,   where   a  replevin   was  hvouoht  gi/are  dcfe^id'  ceplt  hna   is"  Trm.  iG.r. 
catalla^  (viz.)  quandam  parcelV  lintel  &  qaandam  parcell'  papiri,  de-  )^       ,' 
fendant  avowed  for  rent ;  and  after  verdift  for  the  plaintiff',  ex-  v.  Weiion, 
ception  was  taken  in  arreft  of  judgment,  that  the  declar-ition  was  ^-  '-■  '^■^-•^ 
uncertain  in  not  fpecifying  the  quantities  contained  in  the  parcels  ;   u"'^f  jj^"''^^ 
and  Parker^  Ch.  J.,  who  delivered  the  opinion  of  the  courts   faid,   Hardwicke^ 
that  the  declaration  would  undoubtedly  have  been   ill  on  demur-  *-•».  um;.. 
rer  ;  but  that  the  defendant  having  avowed  the  taking  the  goods         w.121, 
in   the  declaration,  the  avowry  had  cured  the  defecl,  as  thereby 
both  parties  were  agreed  what  the  goods  were ;    and  the  defend- 
ant himfelf  having  prayed  a  return  o.'  them,  there  was  no  coiitro- 
verfy  between  him   and  the  plaintiff  about  them;    and  to  oblige 
the  plaintiff  to  a  greatt^r  certainty,  would  have  been  of  no  fervice     • 
to  the  defendant;  for  if  he  had  demanded  500  reams  of  paper, 
and  proved  only  one,  he  muff  recov.  r.      And  as  to  the  difficulty 
of  delivering  the  goods  upon  a  retirrno  habendo^  he  faid   there  was 
no  weight  in  that  obje£lion;  for   the  fheriff',   when   he  came  to 
make  a  return,  mi^ht  have  the  defendant's  affiftance  to  fliew  him 
which  were  the  goods ;  and  he  was  not   obliged  to  execute  the 
writ  without  fomebody  attended  to  point  out  the  things  he  was  to 
deliver;  and  in  tilis  cafe  that  of  Allen  33.  was  fully  confidered, 
an4  over-ruled. 

F  4  So, 
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«Stra.ioi5.  So,   in  the  cafe  before -mentioned  of  Bourne  verfus  Maitaire, 

Pafch.  _  where  a  replevin  was  brought  for  14  flcitnmers  and  ladles  •,  the 

B  R. "  objeftion,  that  the  plaintiff  had   not  diltinguiflied  in  his  count 

Bourne  Gf  how  many  fkimmers  and  how  many  ladles,  was  over-ruled. 

tix.  V.  Mait- 

taite.     Ca.  temp.  Hardw,  119.  S.  C. 

Cro.Eiiz.  The  plaintiff  in  his  count  mufl:  allege  the  taking  to  be  at  a 
896.  Ward  certain  place,  or  according  to  the  precedents,  in  quodnm  loco  vocaf^ 
Godb?iS6.  ^"^^  ^^^  defendant  may  have  notice  to  what  he  is  to  anfwer,  and 
Browni.  make  his  title  ;  and  therefore  the  alleging  the  taking  aptid  Dale, 
yj6.(^-vtJe  Qj.  f^j^i^  ^  yjji   jg  fQQ  general  and  uncertain. 

Hob.  16.  ° 

Moor,  678.     Raym.  34. 

Carth.  186.       In  replevin  both  the  vill  and  place  are  traverfable- 
Walton  V.  [The  plaintiff  declared  for  taking  his   c;Utle  at  Marhct  Street^ 

'^^('j'P'         and  the  defendant  pleaded  non  cepit  modo  <5' forma  ;   at  the  trial  the 
'  ^       plaintiff  proved  that  the  cattle  were  in  the  defendant's  poffeffion 
at  Market  Street,  where  he  was  driving  them  to  the  pound  :  the 
defendant  proved  that  he  firft  and  originally  took  them  at  Hard-' 
hall:  it  was  thereupon  infilled,  that  the  plaintiff  had  not  proved 
the  allegation   in  his   declaration,   that   the   cattle  were  taken  at 
J[Iarket  Street,  for  that  the  defendant  had  proved  they  were  firit 
taken  at  another  place,  viz.  at  Hardball.     But   the  judge  at  the 
trial,    and    the  whole  of    Common  Pleas  afterwards,    were  of 
opinion  that  this  obje£lion  was  groundlefs,  becaufe  if  the  defend- 
ant took  them  wrongfully  at  iirft,  the  wrong  was  continued  to 
any  place  where  the  defendant  had  them  in  his  cuftody,  and,  con- 
fequeiitly,  the  place  was  well  laid  in  the  declaration, 
jobnfon  v.         Replevin  in    London  :    defendant  appearo    upon   an    elongata  : 
WoUyer,        plaintiff  dcclarts  ^«rtj-  in  quodam  loco  i)Ocaf  the  Minories  in  London: 
Gund"h°!i'/    defendant  pleads  7ion  cepit  modo  et  forma  :  at  the  trial  the  plaintiff 
coramPr^itt,   proved  the  taking  at  Rothcrhithe  in  Surry:   upon  which  it  was  ob- 
*^- J~ '^'^'^  jeftcd,  that  the  plaintiff  had  not  proved  liis  iffue,  for  the  place  is 
ed  bl  Wii'-    material,  and  therefore  part  of  the  iffu-  under  ?nodo  ei  forma.  The 
mot,' C.J.     counfel  for  the  plaintiff  admitted,  that  it  was  traverfablej  but  in- 
'"d^'^tcafe     ^''^^'^'  '^^^  ^y  "^"^  traverfing  it  particularly,  the  place  was  admit- 
of  Walton  V.  ted,  and  could  not  be  infifted  on,  upon  non  cepit.      But  the  Chief 
Kerfop,  as  a  Juftlcc  held,  that  where  the  defendant  avows  at  a  different  place 
inere«/y7       j^^  order  to  have  a  return,  he  muft  traverfe  the  place  in  the  count; 
But  it  does    becaufe  his  avowry  is  inconfiftent  with  it :    but,  where  he   does 
not  appear     not  infifb  upon  a  return,   he   may  plead  non  cepit,   and  prove  the 
di^dVthlt    t^'^'^"?  ^°  ^'^  ^t  another  place,  for  it  is  material.     Whereupon  the 
cafe,  that       plaintiff"  was  nonfuited.] 

the  goods 

ever  were  in  the  place  in  which  the  declaration  alleges  them  to  have  been. 

r.N^B.  6S.  A  man  may  count  of  feveral  takings,  part  at  one  day  and  place, 
lodie^w"    and  part  at  another  day  and  place. 

edition. 

Bro.  dt.Da-  In  replevin  the  plaintiff  counted  of  four  oxen  taken  at  divers 
wagas,  4a,    jij^gg  jjjjjj  piacesj  and  that  delivery  was  made  of  two,  but  the  other 

two 
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two  were  withheld  to  his   damage  lo^.    and  this  was  hekl  fuffi- 
cient  without|  any  feverance  made  as  to  tlie  damages. 

In  replevin  in   T.  the  plaintiff  declared  of  the  taking  of  twenty  Bro.  Repi. 
beafts  in  A.  and  B.;  ^  per  a/r.j  he  need  not  (hew  how  many  he  '^^• 
tool:  in  one  vill,  and  how  many  in  another. 

The  count,  as  in  other  actions,  muft  agree  with  the  writ;  fo   3.Keb. 6;r. 
that  if  the  writ  is  cle  averiis,  and  the  count  de  averiis  iff  catallis,  "^piej'jj'jp 
this  is  ill. 

In  replevin  the  writ  was  in  the  detinety  and  the  count  in  the  de-  2Lutw.ii5. 
tinuity  and  this  was  thought  to  be  a  material  variance  :  for  in  re- 
plevin in  the  detinet  the  plaintiff  recovers  as  well  the  value  of  the 
goods,  as  damages  for  taking  •,  but,  when  the  writ  and  count  are, 
that  the  defendant  detinitit  the  goods  againlt  pledges,  ^c,  by  this 
it  is  implied,  that  the  plaintiff  has  had  his  goods  again;  and  for 
this  he  Ihall  only  recover  damages  for  tlxe  takirig.  ijut  the  parties 
agreed  to  amend. 

( I  )  Pleas  in  Replevin. 

■pLEAS  in  replevin  are  generally  of  four  kinds;  viz.  cither,  \J},  FUcg  Co. 
^    pleas  in  bar;  2^,  in  juftification;  3^/,  by  way  of  conufance;  ^34- 
^thf  by  way  of  avowry. 

In  replevin  the  defendant  may  either  juftify  or  avow  at  his  elec-  ,  Lev.  205. 
on,  with  this  difference,  that  if  he  juftifies,  he  cannot  have  areturn.  2  K-eb.  yzy. 

The  general  iffue  in  replevin  is  fio>i  ceplt.  Vent.  249. 

XOne  of  feveral  defendants  may  plead  mn  cepit.']  2Lutw.iioi. 

If  the  defendant  in  replevin  claim  property  to  himfelf,  or  a  ^  Lev.  92. 
flranger,  above,  as  he  may  do  ;  though  it  ought  to  have  been  be-  v^"^*  =49- 
foi"c  the  flieritf,  this  does  not  amount  to  the  general  iflue,  but  may  (,^Mod.Vt. 
be  pleaded  in  bar  or  abatement;  and  if  the  plaintiff  demur,  the  103.  2  Ld. 
defendant  fliall  have  a  return  without  avowing;  for  it  appears  the  Raym.  984. 
beafts  are  not  the  plaintiff's.  But  on  iflue  m?i  ccpity  property  can- 
not be  given  in  evidence,  for  that  were  contrary  to  it. 

If  the  defendant  in  replevin  make  conufance  as  bailiff  to  y.  S.,  Cro.  Eliz, 
the  plaintiff  cannot  traverfe  that  he  is  his  bailiff;  for  it  is  a  mat-  ]^- 
ter  of  which  by  no  intendment  he  can  have  knowledge.     But,  if  aLev.jio. 
in  bar  of  the  avowry  tlie  plaintiff  pleads  that  another  had  made  i^  -vide 
conufance  as  bailiff  to  J.  S.  for  the  fame  caufe,  and  was  barred,  3  Lev.  20. 
he  need  not  fliew  that  it  was  with  the  privity  of  J.  S.,  for  it  fhall  be 
intended;  and  if  in  truth  it  was  without,  the  defendant  may  traverfe  Salk.  107. 
his  being  ever  his  bailiff;  but  the  law  is,  that  the  plaintiff  in  re-  P'- 1-4<^9* 
plevin  may  traverfe  his  being  bailiff. 

In  a  replevin  againft  the  mafter  and  bailiff  or  fervant,  if  the  2R0U.  Abr. 
baiUff  makes  conufance  as  bailiff,  and  the  mafter  pleads,  that  he  433- 
did  not  take,  the  fervant  fhall  not  have  any  return  upon  his  con-  ^|jgj^*'^^" 
ufance ;    for  by  the  plea  of  the  mafter  his  conufance  is  changed 
into  a  juftification. 

In  replevin  for  mare  and  colt  the  defendant  pleaded  not  guilty  sid.  8r. 
of  the  taking  within  fix  years;  and  in  fupport  of  this  plea  it  was  Arunddlv. 
infifted  upon,   that  it  was  the  fame   in  effecl:  with    the  plea  of     '^^*' ' 
tiofi  cepit,  and  that  if  the  ftatute  of  limitations  had  deftroyed  the 
plaintiff's  action  as  to  the  takisg,  the  defendant  could  not  be 

guilty 
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guilty  of  the  detaining;  and  if  this  were  not  to  be  allowed,  the 
ftatute  would  be  evaded,  and  could  never  be  a  bar  in  replevin  ; 
hat  per  cur.  the  plea  is  not  good  in  notanfvvering  to  the  detainer; 
for  it  might  happen  that  at  the  time  of  taking  the  mare  the  colt 
was  not  in  being,  but  might  have  foaled  in  the  pound  ;  and  a  thing 
may  be  lawfully  diltrained,  but  unlawfully  detained,  as  by  being 
put  into  a  caftle,  ^c. 
6  Mod. 105.       Pr'ifcl  in  auter  lieu  is  only  matter  in  abatement,  and  the  plaintiff 
Com.  Rep.    j^^y  j^^^g  ^  ^^^  y,^,^^^  without  bein;r  put  to  his  fecond  deliver- 
122.  pi.  8  c.  -^  ,  or 

ance. 

Vent.  137.  In  replevin  of  beafts  taken  at  D.  the  defendant  pleads  in 
abatement,  that  they  were  taken  at  another  place,  abfque  hoc  that 
they  were  taken  at  D.  and  pro  returno  hahendo  avows  for  rent  on 
a.  leafe  for  years,  ^c.  the  plaiatiff  replies  and  traverfes  the  leafe, 
fe'r.  this  is  ill  -,  for  though  the  defendant,  when  he  pleads  in 
abatement,  muO:  alfo  avow  to  have  a  return,  yet  the  plaintiff  can- 
not anfwer  to  it,  but  mud  take  iilue  on  the  other  matter. 

9 

(K)  Avowriec  in  Replevin ;  and  herein,  of  what 
Seifin  and  Services,  and  of  the  Certainty  required 
therein. 

KJeDanv.      A  N  avowry,  as  has  been  before  obferved,  is  the  fetting  forth,  as 
510.  Xi.  Jn  jj  declaration,  the  nature  and  merits  of  the  defendant's  cafe; 

qCoizo*  ^^^^  ^^  fhewing  that  the  diflrefs  taken  by  him  was  lawful,  which 
8  Co.  64,  muft  be  done  with  fuch  fufficient  certainty  as  will  entitle  him  to 
Vent.  99.  returno  habendo.  But  the  cafes  on  this  head  are  of  fuch  different 
j6o.  *^'  natures,  that  it  is  difficult  to  range  them  in  any  order:  and  as  the 
Dyei,  280.  niceties  herein  are  in  many  inltances  remedied  by  late  adls  of 
parliament,  it  may  be  fufficient  to  take  notice  of  thofe  that  fol- 
low. 
C0.Lit.268.  In  an  avowry  for  a  diftrefs  for  rent,  the  avowant  was  to  fliew 
(^)  ^^^  a  feifin,  and  fuch  feifin  by  the  ftatute  32  if.  8.  c.  1.  muft  be  [a)  al- 
thM^a:ute  ^^gcd  within  40  years  next  before  the  making  of  the  avowry  or 
of  21  H.  8.    conufance. 

c.  19.  the 

lord  need  not  avow  upon  any  perfon  in  certiin,  yet  he  muft  allege  feifin  by  the  hands  of  fome  tenant  in 

certain,  viithn  40  years,     Co.  Lit,  65. 

Bro.  Atow-       If  a  man  makes  a  gift  in  tail,  rendering  rent,  he  may  avow 
^■^\T" ,        without  layinsr  any  feifm,  becaufe  the  reverfion  gives  him  a  fuffi- 

Koll.  Abr.         .  •    .''      °     ,  "^1       n     11  1  r  ■  r       ^1        • 

3,^.  cient  privity,  and  he  Ihall  count  upon  the  relervation,  tor  that  is 

i  Co.  65.      his  title  ;    and  where  the  commencement  of  the  rent  appears, 

feifin  is  not  material. 

8  Co.  64.  If  jl.  by  deed  indented  makes  a  feoffment  in  fee  to  B.  and  his 

Browni.        lieirs,  rendering  los.per  annum  to  -^.  and  his  heirs,  of  which  rent 

Cooper  V.      -^^  orhis  heirs  have  not  been  feifed  within  40  years,  yet  the  heirs 

loiter.         of  A.  may  diftrain,  (ffc.  for  the  ftatute  muft  be  intended  in  fuch 

cafes  only,  where  before  the  ftatute  the  avowant  was  obliged  to 

allege  a  feifin,  and  that  was  where  the  feifin  was  fo  material,  and 

of  fuch  force,  that  though  it  was  by  incroachment,  yet  it  could 

not  be  avoided  in  an  avowry. 

S  So, 


So,  this  flatute  extends  not  to  a  new  rent  created  by  atl  of  par-  Cro.Car.So. 
liament.  J°"-  233« 

If  homage  be  done  to  the  lord,  he  may  avow  for  all   other  ^.co.  S 
fervices,  fuperior  as  well  as  inferior,  for  in  doing  thereof  the  te- 
nant takes  upon  himfelf  to  do  all  other  fervices. 

Seifin  of  rent,  fuit,  ifjc.  which  is  annual,  is  a  fufHcIent  fsiGn  4 Co.  s. 
of  efcuage,  homage,  fealty   heriot  fervice,  fcrvice  to  cover  the  hall,  ^^^'''s  caft. 
and  fuch  other  fervices  as  may  not  fall  in  40  years.  S  p  '  ^** 

But  feifin   of  one  annual  fervice  is  no  feifm  of  another  annual  4C0. 9. 
fervice;  for  in  that  cafe  it  is  the  folly  of  the  lord  if  he  hath  not 
an  actual  feifm  of  the  other  fervice  itfelf,  when  it  becomes  due 
yearly;  ; 

If  the  avowant  allege  a    feifin  of  the  rent,  this  is  a  fufficient  winch,  ii. 
averment  that  he  was  feifed  of  homage.  Hutt.  50. 

If  there  be  lord  and  tenant  by  fealty  and  rent,  and  the  tenant  900.20,21. 
make  a  leafe  for  years,  and  though  the   leflTor  hath  done  fealty  2  Mod.  103. 
and   conftantly  paid  the  rent,  yet  the  lord  diftrains  the  cattle  of     '  .  '  '''^^  ' 
the  lefTee  for  rent,  (v^herc  in  truth  none  is  due,)  and  avows  upon 
a  mere  ftranger  that    never  had  any   thintr,    as  upon  his  very 
tenant,  for  rent   arrear  ;     upon   the  fpecial    matter  (hewn,    the 
lefTor  may  join  in  aid  to  the  leflee,  and  abate  the  avowry,  and 
compel  the  lord  to  avow  upon  his  tenant  in  right  and  in  law. 

If  there-  be   leflc-e  for  years,   and  the  reverfion  defcend  on  a  Roll.  Abr. 
feme  covert,  and  after  the  rent  be  arrear,  and  the  baron  diftrain,  ^'  '         * 
and  the  leflee  bring  a  replevin,  the  baron  ou'^jht  to   avow  in  the  W/fe  v.  ten- 
name   of  himfelf  and  his  wife,  and   not  in  the  name  of  himfelf  "^f;  Sfw</e 
only,   for  the   avowry   is  to  be  made  according  to  the  reverfion  ,'sauifd^" 
which  is  in  the  feme.     In  this  cafe,   as  reported  in  Rolle^  a  quare  157. 
is  made  how  this  could  be  made  good  ;  but  in  Cro.  Jnc.  S.  C.  the  5  ^''■°'^-  73" 
reafon  is  given,  becaufe  he  had  fhewed  the  truth  of  the  matcf-r 
as  it  was,  and  had  averred  the  life  of  the  feme,  and  fo  the  diitrefs 
well  taken,  and  the  rent  due  to  him;  and  therefore  it  was  ad- 
judged that  the  avowry  was  good. 

Coparceners  are   to  join   in  an  avowry  for  rent:  fo,  of  joint-  J^''de\it. 
tenants :    but  tenants  in  common  are  to  fever  in    their  avow-  /"'"''    ,  ^ 

nes.  Kaym.  64. 

So,  one  tenant  in  common  cannot  avow  the  taking  of  the  cattle  Roh.  Abr. 
of  a  ftranger  upon  the  land  damage-feafant,  v/ithout  making  him-  3-o. 
felf  bailiff  or  fervant  to  his  companion.  ^^ „  g,  ^g^, ^ut]  Cro  mJ.^zo.'^Lr, 

A  commoner  may  avow  the  taking  of  the  cattle  of  a  ftranger  Cro.  Eiiz. 
upon  the  common  damage-feafant,  though  he  can  have  no  adion  53°- 
of  trefpafs. 

Executors   and   adminiftrators  may  diftrain  and  avow  in  like  •%  Co.  64. 
manner,  as  their  teftators  or  inteftates  might  have  done,  by  the  ■''■r  William 
Itatute  32  H.  8.  c.  37. 

If  executors  by  the  32  H.  8.  c.  37.  avow  for  the  arrears  of  a  Cro. Eliz. 
rent  in  fee  accrued  to  their  teftator,  they  muft  fliew  that  the  land  ^^^'^^.  , 
continues  In  the  feifin  of  a  tenant  who  ought  to  have  paid  it,  or       *  ' 

in  the  hands  of  fome  other  who  claims  by  or  from  him,  accord- 
ing ;;o  the  ftatute, 

[Teaant 
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[Tenant  for  life  of  a  rent-charge  confelTed  a  judgment,  and  an 
elegit  iflued,  under  which  the  rent-charge  war,  extended  :  tenant 
for  life  died,  and  the  conufee  diftrained  and  avowed  in  replevin 
for  the  arrears  incurred  in  the  lifetime  of  the  tenant  for  life :  on 
demurrer  it  was  holden  to  be  a  bad  diftrefs,  and  not  warranted  by 
the  above  ftatute  :  i/?,  Becaufe  the  cafe  of  a  conufee  is  not  in- 
cluded in  it :  idly,  Becaufe  he  comes  in  the  po/ly  not  under  the 
tenant  for  life.] 

In  replevin  againft  two,  they  make  feveral  avowries,  each  in  his 
own  right,  and  both  avowries  abated  ;  for,  if  both  the  iflues  fliould 
be  found  for  the  avowants,  the  court  could  not  give  judgment  fe- 
verally  for  the  fame  thing. 

If  one  diftrain  for  rent,  and  before  the  avowry  the  eflate  on 
which  it  is  referved  determine,  the  avowry  fliall  be  as  if  the  eflate 
on  which  it  was  referved  had  continued,  for  the  avowant  is  to 
have  the  rent  notwithftanding;  but,  if  the  diltrefs  were  for  aper- 
fonal  fervice,  then  the  defendant  mud  have  a  fpecial  juflification^ 
for  he  cannot  have  the  fervice  m  fpecie  when  the  eftate  is  'deter- 
mined. 

Replevin  of  an  ox  taken,  l^c.  the  defendant  makes  conufance 
as  bailiff  to  J.  S.,  for  that  he  was  feifed  in  fee  of  the  manor  of 
D.,  and  that  one  D.  was  feifed  in  fee  of  fuch  a  tenement  holden 
of  the  faid  manor  by  rent  and  heriot  fervice,  payable  after  the 
death  of  the  tenant,  and  that  D.  died  poflefled  de  animalibus  et 
catallis,  and  becaufe  the  heriot  was  not  paid,  he,  by  the  command 
of  the  faid  J.  S.,  diftrained,  and  fo  made  ddnufance,  and  the 
ifTue  was  upon  the  tenure,  and  found  for  the  defendant.  An  ex- 
ception was  taken  in  arrell  of  judgment,  becaufe  he  does  not 
ftiew  what  was  the  beft  bead  which  he  demanded,  nor  the  kind 
thereof,  nor  the  price  of  it.  But  per  cur.  the  avowry  was  held 
to  be  good  -,  for  peradventure  the  avowant  does  not  know  what 
was  the  beft  beaft;  and  when  the  lord  diftrains,  it  is  becaufe  the 
heriot  is  eloigned,  and  the  plaintiff  having  done  wrong  by  his 
eloignment,  he  at  his  peril  ought  to  tender  fufhcient  recom- 
pence. 

But,  when  the  defendant  avovi-ed  for  a  heriot  fervice,  and  the 
plaintiff  pleaded  in  bar,  that  the  tenant  at  the  time  of  his  death 
nulla  habuit  aninmlia  ;  on  demurrer  it  was  adjudged  for  the  plain- 
tiff, becaufe  the  avowry  was  infufhcient,  for  that  it  did  not  al- 
lege in  certain  what  the  heriot  fhould  be,  fcil.  beaft,  or  other 
thing. 

In  replevin,  the  title  was  by  a  leafe  made  by  a  parfon,  and  the 
avowry  was,  that  A.  was  feifed  of  the  redlory  of  H.,  and  made  the 
leafe  without  fliewing  that  he  was  parfon  :  and  by  the  court,  that 
would  have  been  a  good  exception,  had  it  not  been  faid  in  the 
avowry,  that  he  was  feifed  injure  ecclefne,  which  fupplies  alL 

If  one  avows  for  parcel  of  a  rent,  and  does  not  (hew  how  he 
was  fatisfied  as  to  the  refidue,  this  has  been  held  to  be  ill :  in  like 
manner  it  has  been  faid,  that  an  avowry  for  part  of  an  annuity, 
without  (hewing  how  tlie  reft  has  been  difcharged,  is  ill- 

If 
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If  A.  holds  lands  of  B.  by  ceitain  rent,  as  of  his  manor  of  Z).,  And.  159, 
and  A.  conveys  thofe  lands  to  the  king,  who  grants  them  to  J.  S.   '^°-  Broker 
in  an  avowry  for  this  rent,  B.  mud  fet  forth  the  fpecial  matter,  and  ^^^  p^^  ^'^^ 
not  avow  generally,  becaufe  the  place  v/here,  zsfc.  is  held  of  him  leverai  forms 
as  of  his  manor  of  £>.,  i^fc.  for  this  is  no  rent-fervice,  but  rent  "f  a"  avow- 
diftrainable  of   common   right.       Adjudged    upon   a  demurrer,  Lit  269.-— 
that  fuch  general  avowry  was  naught  in  (i?)  fubftance,  and  not  to  kcnesd-vo- 
be  amended.  f''  ^^'  f°f 

bene  cogno- 
'u'u,  &c.  but  matter  of  fwn,    Jenk.  338.     Cro.  Jac.  372.  •Adhttc  areti-o  txijlit,  but  matter 

of  form.      Cro.  Jac.  283.      Dalf.  "ji.—bcr.e  cogr-.ofat   cap.  prad.  loco    in   juo,  &t.  but  tempore  i«  oa» 
knitted.     2  Mod.  4,  5. 

In  an  avowry  foT  a  rent-charge  the  defendant  made  a  title  to  Cro.  jac. 
yane  StiUsy  with  vv'hom  he  married  anno   1603;  and  becaufe  at  2^^- 
Michaelmas  1^91  >  ^°''  ^^'^^  arrear,  and  not  paid  to  him  and  his  Pogr"''* 
wife,  he  avowed  5   and  this  was  adjudged  a  good  avowry  ;  for  the  Bulft.  135. 
faying  it  was  arrear  to  him  and  his  wife,  was  but  furplufage,  when  ^-  '^• 
the  contrary  app«*ars,  he  not  being  then  married. 

So,  where  the  defendant  made  conufance  as  bailiff  to  y^.  admi-  H^b.  20S. 
nlftrator  to  B.^  and  it  appeared  that  A.  had  a  right,  but  not  as  ad-  ^'°-  SS7. 
miniftrator,  and  the  conufance  flood  as  bailiff  of  A.^  and  the  reft  i^^"^^^^' 
rejefted  as  furplufage. 

Where  an  avowry  is  made  for  feveral  rents,  and  it  appears  part  nCo.  45. 
is  not  due,  yet  the  whole  avowry  (hall  not  abate. 

In  avowry  for  rent,  and  fo  many  hens  for  quit-rent,  the  avow-  Ld.  Raym; 
ant  had  a  verdift  for  the  whole ;  but  it  afterwards  appearing  upon  317- 
the  face  of  the  avowry,  that  the  hens  were  not  due  at  the  time  of  g.^c. '  ^^'^' 
the  diflrefsj  the  avowant  had  leave  to  releafe  his  damages  as  to  Morris  v. 
them,  and  take  judgment  for  the  rent,  with  his  cous.  Gelder. 

An  avowant  in  replevin  may  abate  his  own  avowry  for  part  of  Com.  Rep. 
the  rent  diftrained  for,  but  not  after  judgment.  42.  pi.  26. 

In  replevin  J.  S.  avowed  for  a  rent-charge,  due  onno   1660,  Sid.  44. 
and  afterwards  he  diftrained  and  avowed  for  another  part  of  the  ^^y^-^i-- 
fame  rent-charge,  which  became  due  before  the  faid  year,  and  stabick. 
which  was  againft  a  different  tenant :  in  this  cafe  it  was  held  by 
three  judges  againft  Mallet ^  that  the  avowant  was  not  eftopped  by 
his  firft  avowry  in  fuch  manner,  as  a  lefTor  is  by  giving  an  ac- 
quittance for  the  laft  gale  of  rent,  but  that  he  may  at  his  pleafure 
avow  for  part  of  his  rent  at  one  time,  and  for  part  at  another,  in 
the  fame  manner  as  the  lord  may  command  his  bailiff  to  diftrain 
for  fo  much  rent,  and  afterwards  for  the  fum  due  before. 

In  an  avowry  the  defendant  may  fay,  that  B.  was  feifed  of  the  Cro.  Eiir. 
place  where,  ^c.  and  held  the  fame  of  A.  by  fealty  and  rent,  and  h6-    Lacy 
^o  for  rent  arrear,  as  bailiff  to  A.j  make  conufance  according  to  the  Leon  -Tz 
ftatute,  as  in  lands  held  of  him ;  though  it  has  been  objected,  that  s.  c. 
when  in  the  beginning  he  names  the  tenant,  he  ought  to  go  on  in  *  Thofe 
the  fame  manner,  and  avow  upon  him  as  at  common  law  *.  for're.-it'or  * 

fervices  may  avow  generally.     li  G.  2.  c.  19.  f.  22. which  vide  infra. 

HA.  holds  one  acre  by  knight-fervice,  and  12  J.  rent,  and  the  Co.  Lit,  3-, 
other  in  focage  and   i  d.  rent,  and  makes  a  gift  in  tail  of  both 
acres,  without  any  exprefs  refervation  of  any  tenure,  the  fame 

tenures 
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tenures  are  by  law  created  between  the  donor  and  donee ;  ami 
though  there  is  but  one  reverfion,  yet,  becaufe  the  tenures  are  feve- 
ral,  the  donor  mud  make  feveral  avowries,  for  the  avowry  is  made 
in  refpe6l  of  the  tenures. 

UoU.  Rep.         A  perfon  cannot  make  one  avowry  both  for  a  rent-fervice  and  a 
35-  ...  .... 

♦  He  miy 


♦  He  miy      fent-charge,  but  he  may  avow  the  taking  fo  many  cattle  for  a  rent- 
now,  if  need  fervice,  and  fo  many  for  a  rent-charge*. 

require,  avjw  double,  by  the  flat.  4  Ann.  c.  16. 


Buift.  loi.         And  in  a  replevin  for  a  colt  and  a  cow,  the  defendant  may  avow 
*°^-  for  feveral  heriots,  and  fliew  that  the  father  of  the  plaintiff  was 

feifed,  ^V.  and  Ihew  the  feveral  heriotable  tenures,  and  death,  is'c. 
and  that  he  took  the  colt  and  cow  nomine  heriotorum,  without  (hew- 
ing which  he  took  in  refped  of  the  one  tenure,  and  which  in  refpedt 
of  the  other. 
Macdonnel        [The  defendant  avowed  for  rent  under  a  leafe  dated   the   24th 
».  Wilder,      Jurie^  habendum  a  prad.  24  Jun.  tsc.   virtute  cujus  the  plaintiff  en- 
S  Mo;i?5^'.    tered  the  faid  24th  of  June.     On  demurrer  it  was  objefted,  that 
S.  C.  the  plaintiff  was  a  dilleifor  by  entering  the  24th,  when   the  leafe 

was  not  to  commence  till  the  next  day,  and,  confequently,  the 
poflefTion  was  not  under  the  leafe,  but  by  virtue  of  a  tortious  fee. 
But  the  court  gave  judgment  for  the  avou'ant,  for  that  there  was 
a  great  difference  between  this  cafe  and  an  ejeclment ;  for  here, 
be  the  entry  tortious  or  not,  it  does  not  difcharge  the  contract  for 
the  payment  of  the  rent.] 
Com.  Rep.  If  a  man  talces  a  diftrefs  for  a  thing  for  which  he  had  not  good 
^^*  caufe  of  diftrefs,  but  had  good  caufe  of  diflrefs  for  another  thing, 

if  a  replevin  is  brought,   and  he  comes  into  court,   he  may  avow 
for  which  thing  he  pleafes. 
Cro.  Eiiz.         If  executors  by  32  i/.  8.  c.  37.  avow  for  the  arrears  of  a  rent 
^^£.  ^       in  fee  accrued  to  their  teftator,  they  mud  fhew  that  the  land  con- 
tinues in  the  feifm  of  the  tenant  who  ought  to  have  paid  it,  or  in 
the  hands  of  fome  other  who  claims  by  or  from  him  according  to 
the  ftatute  •,  but  in  this  cafe,  becaufe   the   avowant  is  a  ftranger, 
he  need  not  (hev»'  in  particular  how,  but  only  fliew  it  generally  ac- 
cording to  the  words  of  the  flatute. 
Ld.  Raym.         An  executor  of  tenant  for  life  of  a  rent-charge  may,  purfuant 
*7^"  to  the  flatute  of  32  /f.  8.  c.  37.  avow  for  the  arrearages  incurred 

1127.  s.  C.  in  the  lifetime  of  the  teflator,  without  averring  that  the  place 
Koeiv.  Cell,  where,  ^c.  was  in  the  feifln  of  the  plaintiff,  or  that  he  claims  by, 
from,  or  under  him  that  was  tenant,  and  it  will  come  more  pro- 
perly on  the  other  fide  to  (hew  the  contrary- 
Winch,  31.  In  an  avowry  for  homage,  it  need  not  be  fhewn  whether  the 
Hut.  50.  tenancy  came  to  the  tenant  by  defcent  or  purchafe. 
9  Co.  20.  A  ftranger  to  an  avowry  can  plead  nothing  in  bar  thereof  but 

Mo.  S70.      ^^,.j  defonfeey  or  that  which  is  tantamount;  but  the  right  heir, 
though  he  be  a  ftranger  to  the  avowry,  being  made  a  party  by  aid 
prier^  may  plead  matter  in  abatement  of  the  avowry. 
Hob.  loS,        But  at  common  law,  where  the  avowry  was  made  only  on  the 
^''S"  land,  as  in  cafe  of  cuftomary  profits,  as,  a  fine  for  alienation,  i^c, 

fo  in  cafe  of  a  rent-charge,  the  plaintiff  might  have  pleaded  any 

difch  arge. 
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Uifchargc,  though  he  was  a  mere  ftranger,  and  had  nothing  in  the 
land. 

If  a  ftranger  claims  a  feignory,  and  diftrains,  and  avows  for  the  Co.  Lit.  r. 

fervice,  the  tenant  may  plead  that  the  tenancy  is  extra feodmn^  &c.  —^  ^?^- 
of  him,  that  is,  out  of  the  feignory,  or  not  holden  of  him;  but  he  and  there'* 
cannot  plead  extra  feodum,  Sec.  unlefs  he  takes  the  tenancy  upon  faidiythe 
himfelf.  S,^-J-,''?« 

this  rule  is 
to  be  intended  in  cafes  of  an  aflife,  and  that  fo  were  all  the  books  cited  in  Co.  Lit.  for  proof  of  this 
opinion. 

In  an  avowry  the  tenant  cannot  plead  ne  unquefe'tfe  of  fuch  fer-  9  Co.  34. 
vices  generally,  becaufe  he  leaves  no  remedy  for  the  lord  either  by 
avowry  or  by  writ  of  cuftoms  and  fervices,  and  therefore  if  he  is  a 
tenant  in  fee-fimple,  he  ought  either  to  difclaim  or  plead  hors  de 
fonfee. 

If  in  (a)  trefpafs  for  the  taking  of  goods  the  defendant  juftifies  2  Mod  103. 
by  the  command  of  the  lord  of  the  manor,  of  whom  the  plaintiff  c^^-T"^*^  *' 
held  by  fealty  and  rent,  and  that  for  non-payment  of  the  rent,  he  (,,)  so*,  in 
took  them  ncmine  d'lflriFihnisy  the  plaintiff  may  reply,  that  the  locus  *"  avowry, 
in  quo  ejl  extra,  abfque  hoc  quod  eji  infra  fee  dum,  &c.  adjudged  upon  *    ""j^^^ 
X  fpecial  demurrer,  it  being  fliewn  for  caufe,  that  the  plaintiff  had  generally 
not  taken  the  tenancy  upon  himfelf.  kon  dtfin 

p:,  and  fo  may  tenant  for  years.     2  Mod,  IC4. 

-By  the  21  H.  S.  c.  19.  all  plaintiffs  and  defendants  fhall  have  C0.Lit.268. 
like  pleas  and  like  aid/)r/Vrj  in  all  fuch  avowries,  conufances,  and  ^ro.  Jac. 
juftifications,  (pleas  of  difclaimer  only  excepted,)  as  they  might  ul\%ro, 
have  had  before  the  act. 

If  the  defendant  avov/s  for,  and  alleges  a  feifin  of  rent  payable  9  Co.  34. 
at  two  feafto,  the  plaintiff  may  fay  that  he  holds  by  the  fame  rent 
payable  at  one,  abfque  hoc  that  it  is  payable  at  the  two  feafts,  for 
this  is  another  tenure. 

If  in  an  avowry  for  rent  the  defendant  alleges  the  tenure  to  be  Kellv/.  31. 
by  fealty,  rent,  and  fuit  of  court,  wliere  the  true  tenure  is  by  fealty  9 '^°-  S/'* 
and  rent    only,  the.  feifin   of  the  fuit  is  not  material;  for    the  _^,^] 
tenancy  was  not  originally  charged  with  any  fervice  of  this  na-  *'i^ide  infra, 
ture,  and  therefore  in  this  cafe  the  tenure  is  traverfable  *. 

But,  when  the  lord  gets  quiet  and  peaceable  feilin  of  more  rent  9  Co.  36. 
than  is  due,  becaufe  the  tenancy  is  charged  with  a  fervice  of  fuch 
nature,  the  feifin  is  traverfable,  and  not  the  tenure. 

But,  unlefs  the  tenant  [b)  confefs  a  tenuj-e  in  part,  he  cannot  9 Co.  35. 
traverfe  the  tenure;  for  he  cannot  fay  he  holds  6f  a  ftranger,  (^)Atco«r- 
abfque  hoc  that  he  holds  of  the  avowant ;  but  in  that   cafe  he  ™°y  ^^'^  ^ 
ought  to  difclaim,  or  plead  hors  de  fonfee.  have  pleaded 

non-tenure 
generally,  and  therefore  he  cannot,  though  the  avowry  be  on  the  ftatute.     Cro.  Jac.  jz-j. 

But,  in  a  neinjifle  vexes^  cefavit,  affife,  refcous,  or  trefpafs,  fuch  9  Co.  34. 
feifin  of  more  rent  fliall  be  avoided,  for  the  tenure,  and  not  the 
feifin,  is  traverfable. 

If  the  lord  avov/s  for  fervices,  and  alleges  feifin  by  the  hands  of  9  Co.  35. 
gmy  one  in  certain,  as  by  the  hand  of  his  very  tenant,  the  plaintiff 
jnay  plead  that  the  avowant  was  never  feifed  by  his  hands. 

The 
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9 Co.  35. 


Cro.  Eli  2. 
524. 

Laughter  V. 
Humphry. 

Dav.Rep  2. 


Lev.  J41. 


Frlng  V. 
Henley,  per 
Ward,  C.  B. 
at  Exeter, 
1700,  Bull. 
N.P.  59. 


Hob.  73. 
Lev.  1 4.1. 
%Lev.  II. 


Med.  63. 


Mod.  63. 


4  Mo.  4C2. 
Hunt  V. 
Brains. 
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The  feifin  of  that  fcrvice  is  only  traverfable  for  which  the  avowry 
is  made,  unlefs  the  feifin  of  a  fuperior  fervice  is  alleged,  which  in 
law  is  a  feifin  of  that. 

The  lord  of  a  copyhold  may  avow  in  B.  R.  for  a  rent  Ifluing 
out  of  a  copyhold,  for  this  is  a  duty  due  and  payable  at  com- 
mon law. 

In  an  avowry  for  aid  pur  file  fuarier,  ox  fn'ire  fdz.  chevalier^  it  is  a 
good  plea  in  bar  to  f\iy,  that  the  avowant  had  not  fuch  a  fon  or 
luch  a  daughter  alive  at  the  time  of  the  aid  levied. 

In  replevin  of  a  cow  the  defendant  avows  damage-feafant ;  the 
plaintiff  prefcribes  for  common  for  four  cows  and  half  a  cow; 
iflue  on  the  prefcription,  and  found  for  the  plaintiff:  it  was  moved 
in  arrell,  that  the  iffue  was  fenfelefs  and  void  :  but  it  was  adjudged, 
that  if  in  i-eplevin  fo  much  of  the  prefcription  be  found  as  will 
ferve  the  party,  though  the  whole  be  not  found,  it  is  fufficient ; 
and  here  the  a6tion  is  for  one  cow  only,  and  the  prefcription  for 
four  is  a  good  juftification  for  putting  in  one  cow. 

[An  avowant  prefcribed  to  have  common  for  all  commotiable 
cattlcj  and  upon  iffue  joined  thereon,  he  gave  in  evidence  prefcrip- 
tion for  common  for  Jljeep  and  horfes  only  :  it  was  holden,  that  this 
did  not  maintain  the  iffue,  for  a  prefcription  is  an  entire  thing. 
But,  if  he  had  had  a  general  common,  that  is,  for  all  hinds  of  cattle y 
and  had  prefcribed  for  common  for  any  particular  forty  it  would 
have  been  good,  for  it  is  within  the  general  prefcription.] 

In  replevin  the  plaintiff  entitles  himfelf  by  a  leafe  of  the  3d  of 
March ;  the  defendant  traverfes  the  leafe  modo  et  forma ;  the  jury 
find  a  leafe  of  another  date,  yet  judgment  was  given  for  the  plain- 
tiff; for  the  fubftance  of  the  iffue  is,  whether  he  has  a  leafe  or 
no  :  yet,  if  they  had  found  a  leafe  from  another,  it  would  not  do  ; 
but,  if  he  had  declared  thus  in  ejectment,  it  had  been  againft  him, 
for  there  he  is  to  recover  the  term,  and  is  to  make  his  title  truly. 

AVhere  there  is  a  cuftom  for  the  lord  to  feize  the  beft  beaft  for 
an  heriot,  the  lord  in  his  avowry  need  not  allege  that  the  beaft 
feized  by  him  was  the  beft  ;  but  this  is  a  matter  that  muft  be 
fliewn  by  the  other  fide,  and  pleaded  to  the  avowry. 

So,  though  the  cattle  of  a  ftranger  cannot  be  difti*ained  unlefs 
they  were  levant  and  couchatity  yet  it  muft  come  on  the  other  fide 
to  ihew  that  they  were  not  fo. 

In  replevin  for  taking  bonuy  catalla,  et  avcria^  &c.  the  defendant 
made  conufance  for  taking  averia  only,  for  that  a  rent-charge  of 
100/.  per  annum  was  granted  out  of  the  lands,  &c.  payable  half- 
yearly  at  Michaelmas  tkwA  Lady-day ;  that  the  33/.  parcel  of  50/. 
for  half  a  year's  rent  being  behind  and  unpaid,  he  diftrained,  and 
fo  juftifies  the  taking,  et  petit  judicium,  &c. :  upon  demurrer  to 
this  avowry  it  was  held  to  be  infufficient,  becaufe  it  did  not  fliew 
when  the  other  1 7  /.  were  paid  to  make  up  the  half-year's  rent : 
befides,  the  action  was  brought  for  taking  bona,  catalla,  et  averia; 
and  the  defendant  avowed  the  taking  averia  only,  which  is  an  an- 
fvver  only  for  the  live  cattle,  and  not  for  the  whole ;  fo  that  for 
thefe  reafons  the  plaintiff  had  judgment, 

7  >• 


In  replevin  for  taking  live  cattle  and  feveral  (lacks  of  hay,  ^r,,  5 Mod.  77. 
defendants  plead  bejie  cognofctait  captiouem  averiorwn  et  catalloriim  in  Johnijn  v 
loco  prced.  quia  dicutit  quod  averia  prad.  &c.  but  fay  nothing  as  to       ^"^seca, 
the  chattels;  but  they  conclude  and  pray  judgment  averioriim  et 
catallorum  ;  and  this  was  held  ill ;  for  when  they  acknowledge  the 
taking  the  whole,  a  juftilication  as  to  a  part  cannot  be  a  full  and 
fufficient  anfwer. 

The  defendant  in  replevin  cannot  have  a  return  of  more  cat-  Cro.  Jac; 
tie  than  he  avows  for.  ^^'• 

In    an  avowry  the  ilTue   was,  v/hether  the  place  where,  l^c.  do.  Eliz. 
was  the  freehold  of  the  avowant  or  not;  and  it  was  found  by  the   SH- 
verdicl,  that  it  was  the  freehold  of  the  avowant's  wife  ;  et  per  cur.  ^^^^^' 
it  is  found  againfl  the  avowant ;  for  when  he  faith  his  freehold, 
it  is  to  be  intended  his  fole  freehold,  and  in  his  own  right. 

In  replevin  the  iffue  was,  whether  the  plaintiff  held  of  the  de-  Cro.  Ellr. 
fendant    fuch    land     by  fealty  of  rent  of  3  j-.  4^/.  and   fuit    of  Lev'is  v 
court,  and  the  avowry  was  for  the  rent.     The  jury  found  a  fpe-  BucknalJ; 
clal  verdicl,  that  the  plaintiff  held  by  fealty  and  rent  only,  and 
not  by  fuit  of  court,   ^c.  and  if  by  this  verdift   the  defendant 
(hall  have  return,  was  tKe  queftion;  and  the  court  held  that  it  was 
found  againfl  the  avowant,  for  in  an  a%-owry  all  the  tenure  al- 
leged is    materia] ;  but  in  trefpafs  or  refcous,  if  any  part  of  the 
tenure  be  found,  it  is  fufficient. 

[The  defendant  avowed  under  a  cudom,  that  the  lord  of  the  Griffin  v. 
manor  was  entitled,  upon  the  death  or  alienation  of  every  tenant,  R'sn'ifojd, 
to  the  fecond  befl  bead,  and  if  but  one,  then  to  that  beaft  ;  and     "^^^" 
if  no  bead,  then  to  a  compenfation  in  lieu  of  it.     Upon  evidence 
the   cuftom  appeared  to  be  as  ftated,  but  with  an  exception  of 
mefne  feignories,  burgage-tenures,  and  alienations  to  the  ufe  of  the 
alienees  and  their  heirs :  and  the  avowry  for  the  omifTion  of  that 
e.-cception  was  adjudged  to  be  ill.] 

In  replevin  the  defendant  avowed  for  rent,  and  fhev/ed  that  his  winch,  49. 
father  was  feifed,  and  leafed  for  years,  f5V.,  and  that  on  his  death  ciotvyorthy 
the  lands  defcended  to  him.       The  plaintiff  in  bar  faid,  that  the  y\'  {^-^l^^ 
father  devifed  the   lands  to  J.  5.,  and    iffue  being  joined  here-  there  were 
in,  it  was  found  by  fpecial  verdicl  that  the  lands  were  holden  by  ''"'°  ifi"us;, 
knight-fervice,  fo  that  the  devife  was  only  of  two  parts,  and  that  founTfoT  ^ 
the  third  defcended  to  the  heir  at  law,  the  avowant;  and  on  [a]  tbeavow- 
this  finding  it  was  held,  that  the  avowant    fhould  have  judg-  p''],  he  had 
ment.  Cio^jac. 

442. — Where  the  parties  agree  in  the  facts,  the  jury's  finding  othsrwife  not  materiii.     2  Lutw.  121 6. 
a  Mod.  4,  5. 

An  (b)  avowry  is  in  nature  of  a  declaration,  and  it  fufnceth  if  ley,  77. 
it  be  good  to  a  common  intent.  ^^J^  \-^^ 

certainty  of  the  place,  day  and  cattle,  to  entitle  the  avowant  to  a  wiit  of  inquiry  of  danuges.     Dyer 
£80. 

The    claim    of  right   to   diflrain    mufl  be  made  out  by  the  6  Mod.  103. 

avowant    againfl  the    plaintiff,     who    claims    property  in    the 
diflrefs. 

Vol.  VI.  G  And 


s« 


Eeple\3in  ant)  ^tJOVorp* 


6  Mod.  J59.       And  there  is  no  difference  between  an  avowry  and  juflificatton 

for  whatever  is  fet  forth  in  either  muft  be  maintained. 
Show,  402,        The  defendant  in  replevin,  to  entitle  himftlf  to  a  return  of  the 
Comb.  196.  goods  diftraihed,  mull  make  his  avowry,  unlefs  it  be  in  fuch  cafe 
Ld.Raym.     "1  which  he  claims  property;  fo  tiiat  though  the  plaintiff's  writ 

abates,  yet  the  defendant  is  not  entitled  to  a  returno  haheud.  unlefs 

he  had  inade  his  avowry. 

The  bailiff,  who  diffrairs  for  damage-feafant  in  right  of  a  dc- 

vifee,  mull  fet  forth  what  eilate  the  devifor  had;  and  it  isnotfuf- 

ficient  to  fay  in  general,  that  he  was  feifed. 

Seifitits  fuit  not  fuffuient  in  an  avowry,  but  the  party  muft  fet 

forth  in  fee,  tail,  for  lii"c,  Is'c. 


217. 


Cro.  Eliz. 
5  SO. 


Cavth.  9.— 

That  the 

general  I'ule 

of  pleading  is,  that  where  a  title  is  made  under  a  particular  eilate,  the  commencement  of  that  eftatc  mu(t 

be  fhewn,  but  that  an  eftate  in  fee  may  be  alleged  generally.      Carth.443.     Ld.Raym.  33Z.     2  Salk, 

562.     6  Mod.  223.     aLutw.  1317.  1231.     Comb.  27.  473.476. 


6  Mod.  158. 


M'Leifliv. 
Taite, 
Cowp.  7S1. 


Syllivan  v, 
Stradling, 
2  \ViIf.2o3. 

Ibid. 

Loyd  V. 
Winton, 
2  Wilf.  28. 

Sapsford  t, 

Fletcher, 
^Term  Rep. 
jil. 


If  one  avow  for  rentj  he  muft  fliew  his  title  and  tenure  in  par- 
ticular, and  the  defendant  may  traverfe  any  part  which  he  fets 
forth:  /ecus  for  damage-feafant. 

But  now  by  the  1 1  Geo.  2.  a  ly.  "  It  fliall  be  lawful  for  all 
*'  defendants  in  replevin  to  avow  or  make  conufance  generally, 
*'  that  the  plaintiff  in  replevin,  or  other  tenant  of  the  lands 
**  whereon  fuch  diftrefs  was  made,  enjoyed  the  fame  under  a 
**  grant  or  demife  at  fuch  a  certain  rent  during  the  time  wherein 
"  the  rent  diftrained  for  incurred,  which  rent  was  then  and  ftill 
*'  remains  due,  or  that  the  place  where  the  diftrefs  was  taken  was 
'*  parcel  of  fuch  certain  tenements  held  of  fuch  honour,  lord-- 
*'  flrip,  or  manorj  for  which  tenements  the  rent,  relief,  heriot, 
**  or  other  fervices  diftrained  for,  were  at  the  time  of  fuch  diftrefs 
"  and  ftill  remain  due,  without  further  fetting  forth  the  grant, 
**  tenure,  demife,  or  title  of  fuch  leffors  or  owners  of  fuch  ma- 
**  nor;  and  if  the  plaintiff  in  fuch  a£lion  fliall  become  nonfuit, 
*^  ^c.  the  defendant  ftiall  recover  double  cofts." 

[Where  the  rent  referved  at  the  time  of  entering  upon  tlie  pre- 
mifes  was  afterwards  varied  by  agreement  between  the  parties,  yet 
it  was  holden,  that  the  landlord  might  avow  as  on  a  demife  at  a 
rent  certain,  for  that  fuch  fubfequent  agreement  operated  by  re- 
lation to  make  it  a  refervation  of  the  rent  from  the  beginning. 

The  defendant  may  avow  in  this  general  manner,  whether  the 
plaintiff  be  tenant  or  not,  for  the  words  of  the  ftatute  are  in  the 
disjunftive,  "  Plaintiff  in  replevin  or  other  tenant." 

Nil  habuit  in  teriemetitis  is  not  pleadable  to  all  avowry  undef 
the  ftatute. 

Heriot  cuftoms  are  not  within  this  claufe  of  the  ftatute,  which 
mentions  fervices  only,  and  therefore  double  cofts  were  refufed 
the  avowant  upon  a  nonfuit. 

To  an  avowry  for  rent  by  a  tenant,  his  under-tenant  may  plead 
payment  of  the  ground  rent  which  he  paid  to  the  original  land- 
lord to  prote£^  himfelf  from  a  diftrefs :  for  that  is  a  good  pay- 
ment of  fo  much  rent  to  the  tenant,  which  is  paid  as  part  of  the 
lent  itfelf  in  refpe<^  of  the  land. 

12  So, 
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Srt,  a  tender  and  refufal  may  be  pleaded  to  an  avowry  for  rent,  BulU  N.  P. 
x^'ithout  bringing   the   money  into  court,  becaufe,  if  the  diflrefs 
was  not  rightfully  taken,  the  defendant  mud  anfwer  the  plaintiff 
his, damages. 

.    But  the  plaintiff  cannot  plead  a  fet-offj  becaufe  this  adtion  is  4TermRep. 
founded  iii  a  tort,  and  the  2  G.  2.  does  not  extend  to  fuch  a6lions.  |'°'  „ 
Another  reaibn  v/hy  it  may  not  be  pleaded  is,  becaufe  a  fet-off  iSi.'sth  ed) 
fuppofes  a  different  demand  ariling  in  a  different  right.     Neither 
can  a  mutual  demand  be  given  in  evidence,  where  the  defendant 
juflifies  under  a  diftrefs. 

After  an  avowry  for  rent  arrear,  the  plaintiff  may  pay  the  rent  Vembnv; 
into  court  for  which  the  defendant  avows,  becaufe  the  demand  is  ^^"If,' 
certain;  but  not  where  the  damages  are  unliquidated.]  Barnes. 247*4 

zSalk.596» 

[(L)  Of  the  Judgment  in  Replevin. 

ir'>N  the  execution  of  the  writ  of  replevin  by  the  flieriff,  the  Cllb.  Repl; 

beads  diftrained  are  aclually  returned  to  the  plaintiff,  fo  that  he  *°''  ^°' 
liath  the  poffellion  and  ufe  of  the  cattle  pending  the  fuit ;  confe-     "^'Syj-o* 
quently  if  the  plaintiff  In  replevin  hath  judgment,  it  can  only  be 
ior  damages;  and  therefore  the  entry  is,  "  quod  (the  plaintiff)  ;■?- 
"  ctiperet  iierfus  the  defendant,  danmafua  occafione  pravi'ijf.^j'ed  quia 
"  nefciUir  quce  danma  prttd.  (the  "pXTam'iS)  fitjiirniit  occaftone prjemijf.j 
"  a  writ  of  Inquiry  is    awarded  to  inquire;    quce  damna  prted.  2d  Book  of 
*'   (the  plaintiff  )////?/>///;'/ ^«w  occafiotie  pr<si7nJT.^  qtiatn  pro  mifis  et  Judgment, 
*'   cttjlagus  ftiis,  per  ipjum  circa  feclcim  Jua77i  in  hac  parte  appofttis. 
*'  And  on  the  return  of  this  inquiiltlon,  the  plaintiff  hath  final  Carth.  361. 
"  judgment,  quod  recuperet  verfui  pr^fatum  (the  defendant)  damna  5-^^"d.  118. 
^^  fua  pmd.  ad,  5cc.  per  inquifuimietn  prad.  in  forma  prtzd.  compcrta^  Co.Ent*^* 
"  nee  nouy  Sec.   eidem  (the  plaintiff)   ad  requtfitionem  fuam  pro  mifis  575.  a. 
*•   iff  cujlagiis  fuis  pntd.  per   curiam  hie  de  iiicremento  adjudicata ; 
"  quct  qtiidem  datr.nu  in  toto  fe  attitigimt  ad,  &c.  pr^d.  (the  defend* 
•*'   ant)  in  mifericordiu." 

This  writ  of  Inquiry  muft  be  underftood  to  iffue  where  the 
plaintiff  hath  judgment  on  a  demurrer,  ^c.  and  not  on  a  verdldt  ; 
for  if  there  be  a  vetditl  for  the  plaintiff,  the  jury  on  that  verdi£t 
afcertain  the  damages  that  the  plaintiff  hath  fuftained  by  the  un- 
juft  caption  and  detention,  and  alfo  the  cofts  of  fuit,  and  then 
there  is  no  occafion  for  a  writ  of  inquiry.  The  judgment  is, 
**  ^W  (the  plaintiff )  recuperet  verfus  (the  defendant)  damna pra* 
**  diSta  per  juratores  pradiifos  in  forma  pradiBd  ajfejfa^  nee  non^  &c. 
*<  — pro  mifiSy  See.  de  incrcniento  adjudicata^  &c. — And  the  de- 
**  fendant  in  mifericordia" 

On  the  other  hand,  if  judgment  be  for  the  avowant  on  de-  Co.  Ent. 
murrer,  then  the  entry  is,  "  quod  (the  plaintiff)   nil  capiat  per   ^^^'^^kdi 
<*  breve  fuum  pmd.  fed  ft  in  mifericordia  pro  f alfo  clnmore  fuOy  i^  Judgment, 
**  prad.   (the  defendant)   eat  inde  ftne  die,  &c.   (^  habeat  retornum  *<^S' 
**  averiontm  prad,  detiv.tnd-  fbi  irrepleg.  in  perpetuum,  <3  quali^ 
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*f  tei'.  Zee.  vie.  conjiare fac'iat  h'lc^  8cc.   i^  quod piutd.  (the  defend- 
*'  ant)  damna  fua  occafione  pfiHiujf.  recuperare  debeat ;  fed  quia  nefcU 
"  tiir"  &c. 
2d  Boole  of        But  If  there  be  a  verdi£l  for  the  avowant,  the  jury  hi  that  ver* 
judgm.zo6.  ^[Q-  afcertains  the  damages,  and  then  there  needs  no  writ  of  in- 
quiry, but  the  judgment  is  entered,  "  qusd  (the  defendant)  ha- 
**  beat  retonium  averiorum  pnediciorum,  &c.      Co'i/Jderat'uw  e/i  etiarn 
*'  quod pned.  (the  defendant)    recuperet  verfus prmf.  (the  plaintid") 
**  davina  fua  pVizd.^  &c.  per  juratcres  pr^td.  in  fo-mid prad.  (iffeJTa^  nee 
"  nony  &c.  etdetn  (the  defendant)  ad  requlfuionem  fuain  pro  mifis  ^ 
**  cuftagiis"  &c. 
".d  Rook  of        So  that  wherever  the  judgment  is  given  on  a  verdi£>,  either  for 
judgm.2o5.  plaintiff  or  defendant,  that  verdict  afcertaining  the  damages,  there 
needs  no  writ  of  inquiry  to  iOiie  ;  but,  where  the  judgment  is  not 
founded  on  a  verdicf,  but  on  a  demurrer  or  non pro[f.  of  the  plain- 
tiff, ^c.  there,  the  damages  muil  be  afcertained  by  a  jury  on  a  writ 
of  inquiry  ;  becaufe  what  damages  either  party  hath  fullained,  is  a 
matter  of  fa6l,  and  therefore  to  be  fettle^,  by  a  jury.     But,  if  both 
parties  confent  that  the  court  ihall  fettle  the  damages  without  a 
jury,  then   the  entry  is,  ^^  fuper  quesjujiie.  hie  ad petitionem  ipfms 
"  (the  defendant)  ex   ojTeufu  pvicd.   (the  plaintiff)  ajjident  darnua 
<*  ipfius  (the  defendant)  cecajione  priCiniJf.y  6ic.    ultra  mijhs"   £<.C, 
And  this  judgment  is  good,  quid  confetifus  tolUt  errorem. 
Gamonv.  Ill  an  a6tion  againlt   two   defendants  where  one  avowed  and 

Jones  in        ^q  Other  made  cognizance  for  taking  the  diflrcfs  for  rent  in  ar- 
'^T°e'r'  Re     ^^^^'  ^""^  ^^^^  plaintiff  in  his  plea  iu  bar  fald  nothing  was  in  arrear, 
509.         "  on  which  iflue  was  joined,  the  court  held  that  a  judgment  entered 
that  the   defendant    fliould    have    a    return  of  the    cattle,    and 
recover  his  damages  and  cods  affefllfd  by  the  jury,    was    good, 
either  as   a  judgment  at  common  lav.-,  though  the  return  be  not 
adjudged  irreplevifable,  or  as  a  judgment  under   21  H.  8.  a  19. 
which    entitles  the  defendants  to  damages   and    cods:    becaufe 
now  in  point  of  law  the  return  is  irreplevifuble.     Befides,  it  is  aa 
"•  invariable  rule,    that  if  a  judgment  be  more  favourable  for  the 
plaintiff  than  he  is  entitled  to,  he  cannot  take  advantage  of  it, 
becaufe  he  is  not  injured  by  it. 

By  the  17  Car.  2.  c.  7.  it  is  enabled,  that  "  wherever  the 
*'  plaintiff  in  replevin,  upon  a  diffrefs  for  rent,  fiiall  be  nwiftiit 
**  before  ifiue  joined,  in  any  court  of  record,  the  defendant 
*'  making  a  fuggedion,  in  nature  of  an  avowry  or  cognizance  for 
**  the  rent  in  arrear,  to  afcertain  the  court  of  the  caufe  of  the 
*'  didrefs, — the  court,  upon  his  prayer,  (hall  award  a  writ  to  the 
*'  fiieriff,  to  inquire  of  the  fum  in  arrear,  and  the  value  of  the 
**  goods  or  cattle  didrained.  And  that,  upon  the  return  of  fuch 
'^  inquifition,  the  defendant  fliall  have  judgment  to  recover  againfl 
"  the  plaintiff  the  arrearages  of  rent,  in  cafe  the  goods  or  cattle 
**  didrained  fhall  amount  unto  that  value  ;  and  in  cafe  they  fliall 
"  not  amount  to  that  value,  then  fo  much  as  the  value  of  the 
'*  goods  or  cattle  dlitrahied  fliall  amount  unto,  with  his  full  cods 
"  of  full  j  and  iball  have  execution  for  tlie  fame  hy  feri  facias^ 

"  elegit, 
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*f  elegiiy  or  otherwife."     And  by  the  fame  (latute,  the  like  pro-  [a)  in  the 
ceeding  may  be  had,  where  judgment  is  given  for  the  avowant,  "f^f  of  Va« 
or  for  him  that  maketh  cognizance  for  any  kind  of  rent.     And  Faucet,* 
it  is  thereby  furtlier  enacted,  that  "  in  cafe  the  plaintiff  fliall  be  aStr.  1021. 
**  nonfuit  after  cognizance  or  avov/ry  made,  and  lilue  joined,  or  ^     '"  ^^' 
*'  if  the  verdict  fliall  be  given  againil  the  plaintiff,  then  the  jurors  Havdw.i-'S. 
'*  that  are  impanneled  to  inquire  of  fuch  ilTue,  fliall,  at  the  prayer  I-<1.  Hard- 
*'  of  the  defendant,  inquire  concerning  the  fum  in  arrear,  and  the  •^'^q^^^''* 
*'  value  of  the  goods  or  cattle  diflrair.ed.     And  thereupon  the  that  in  every 
*'  avowant,   or  he   that  maketh  cognizance,  fliall  have  the  like  cafe,  uniefs 

„    <     1  >>   c^  1     (•         /    \  where  the 

"judgment,     dsfr.  as  belore  (.7).  _  court  is  tied 

up  by  this  fbtut?,  a  Wiit  of  inquiry  may  be  granted  in  order  to  do  complete  juilice. 

If  the   plaintiff  be   nonfulted,  the  defendant  is  not  bound  to  Waterman 
proceed  by  writ  of  inquiry  under  the  above  ilatute  of   17  C/r.  2.  ^'\K."' 
f.  7.  but  may,  if  he  pleafts,  bring  his  ailion  againil  the  plaintifl'  "     '"*■'• 
and  his  furefics  on  the  replevin  bond. 

If  he  does  proceed  under  the  ftatute  by  fuing  out  a  writ  of  in-  Cooper  v, 
quiry,  and  alio  a  retiirm  hahendo,  Tt,  writ  of  fecond  deliverance  will  ^(^"ii™"'!', 
be  ■nfiipeijedeas  to  the  latter,   but  not  to  the  former;  fo  that  the 
plaintitf  ihall  have   his  cattle,    and    the    defendant    his   arrears, 
Cofts,  and  damages,  by  virtue  of  the  proceedings  under  the  ftatute. 

For  the  damnges  are  not  for  the  things  avowed   for,  but  are    iSalk.  93. 
given  by  flat.  21  H.  8.  c.  19.  as  a  compenfation  for  the  expence  Canh.  2,5?. 
and  trouble  tlie  avowant  has  undergone  j   and  therefore,  though 
the  writ  of  fecond  deliverance  fuperfedes  the  effecl   of  the  de- 
fendant's judgment  or  nonfuit,  -ciz.  a  return  of  the  goods,  yet  the 
damages  fllU  continue.     Bed  qu.tre^  if  under  the  writ  of  inquiry^,  Efpln.  377. 
the   defendant  fliall  not  recover  all  the  rent  avowed  for,  befides 
his  cofts  and  damages?    For  per  Bathurjl,  J.,  By  this  ftatute  the  aWilf.ii;. 
legiflature  intended,  that  the  proceeding  by  nurit  of  inquiry^  fieri 
fnciasy  and  elegit,  fliould   be   ftnal,    for  the  avowant  to  recover 
his  damages,   and  that  the  plaintiff  fhould  keep  his  cattle,  not- 
withftanding  the  courfe  of  awarding  a  returno  habe?ido,  which  is 
the  right  judgment ;  for   the  ftatute  hath  not  altered  the  jvulg- 
nietit  at  common  lav/,  but  has  only  given  a  farther  remedy  to 
the  avov/ant. 

Where  a  defendant  avowed  for  a  year's  rent,  and   had  a  ver-  Freeman 
did,  but  no  value  being  found  by  the  jury,  a  motion  was  made  ^^^^l^ 
to   the  court  for  a  rule  to  fhew  caule  why  a  writ  of  inquiry  261.763. 
fliould  not  ifllie  under    17  Car.  2.  c  7.  to  afcertain  the  amount 
of  the  rent   in   arrear,    and  the  value  of  the  cattle   diilrained  ? 
Gould,  J.   doubted  whether  it  could  be  granted  to  fupply  a  de- 
feelive  verdict  in  cafe  of  rent,   though  he  held  that  after  judg- 
ment by  default,  it  certainly  would  lie  ;  and  added,  that  Burrow''^ 
note  of  the  cafe  of  Andrews  v.  James,  M.  24  G.  2.  B.  R.  which 
was  cited  in  favour  of  the  rule,   ftated  that  to  be  a  judgment 
by  default.    However,  no.  caufe  being  flievsrn,  the  rule  was  made 
abfolute. 

G3  The 
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Cartb.  253.    .  The  defendant  had  judgment  upon  demurrer  for  a  return  irrc-  , 
plevifable,  as  at  common  law,  upon  which  a  v/rit  of  inquiry  was 
awarded  purfuant  to  the  ftatute.     And  on  error  brought,   it  was 
cbjedlied,  that  when  the  defendant  proceeds  on  the  Itatute,  he 
ought  not  to  have  judgment  for  a  return  -,  but  the  court  held  that 
the    judgment  was   well   given,    for   the   reafons   before    men-^ 
tioned. 
Ca.  of  Prac.       But,  where  the  defendant  pleaded  non  cepit^  and  after  obtaining 
iaC.  P.  41.  judgment  of  returno  habendo,  procured  a  writ  of  inquiry  of  damages 
to  be  executed, — the  court  fet  afule  the  writ  of  inquiry,  and  the 
inquifition  taken  thereon,  becaufe  there  had  been  no  avowry,  for 
the  avowry,  which  is  in  the  nature  of  a  declaration,  is  the  only 
ground  of  an  inquiry  for  the  defendant  in  replevin. 
t  Lev.  255.       Where  the  jury  who  try  the  ifTue,  omit  to  inquire  of  the  rent  in 
arrear,  purfuant  to  the  flatute,  no  writ  of  inquiry  can  be  after- 
wards awarded  to  fuppiy  the  omifiion  ;  and   therefore,  in  fuch 
cafe,  the  defendant  muft  purfue  the  common  law  judgment  of 
Carth.  762.  feiurno  habendo.    But,  where  the  defendant  avows,  as  overfeer,  for 
3WJlf.  442.  a  poor's  rate,  under  the  43  EI'it,.  c.  2.  and  the  plaintiff  is  nonfuit, 
or  a  verdict  pafTes  againft  him,  and  the  jury  are  difcharged  with- 
out inquiring  of  the  treble  damages,  given  by  that  ftatute  to  ths 
defendant,  the  defe£l  maybe  cured  by  a  writ  of  inquiry  ;  becaule 
fuch  inquiry  is  no  more  than  an  inqucft  of  office. 
Heesv.Mor-       If  the  jury  find  a  verdidt   for  the  defendant  with  damnges, 
gan  in  error,  'v^^ithout   finding  either  the  amount  of  the  rent  in  arrear,  or  the 
^AQ.""    ^^*  value  of  the  diftrefs,  the   defendant  may  take    a  judgment  pro 
retunio  haheiulo;  or  be  may  amend  the  judgment  for  the  damages, 
even  after  the  record  is  removed  into  a  court  of  error,  by  fub- 
ftituting  a  jadgment  for  a   returno  hahendo  :  and   if  he  negledls 
making  fuch  amendment,    a  court  of  error,    though   it  reverfe 
the  judgment  for  the   damages,   will  award   a  judgment  for  a 
returno  habendo,  and  give  the  defendant  cofts  up  to  the  time  of 
the  judgment  in  the  court  below. 
James  V.  Where  the  plaint  in  replevin  was  removed  by  the  defendant 

Moody,  jj^j-Q  fj^g  court  of  C.  B.  from  an  inferior  court  by  a  recordari  facias 
kquelam,  which  was  filed  on  the  appearance  day  of  the  return, 
and  a  rule  to  declare  was  given,  the  court  held,  that  the  defend- 
ant might  fign  a  judgment  of  nonprof.  for  want  of  a  declaration^ 
without  demanding  a  declaration,  as  in  otlier  actions.] 
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$lefcue. 


(A)  What  it  Is,  and  of  what  Things  it  may  be. 

(B)  In  what  Cafes  a  Refcue  may  be  juftified. 

^C)  Of  the  Offence  of  making  a  Refcue,  and  how 
the  Offenders  are  to  be  proceeded  againft. 

(D)  The  Form  of  the  Proceedings  on  a  Refcous. 

(E)  Of  the  Return  of  a  Refcous :    And  herein, 

1.  In  what  Cafes  the  Sheriff  may  return  a  Refcous;  and 
therehi,  of  the  Difference  between  a  Refcous  on  Mefne 
Procefs  and  Execution. 

2.  Of  the  Form  of  the  Return,  and  for  what  Defedls  It 
may  be  quafhed. 

3.  "Whether  the  Sheriff's  Return  of  a  Refcue  be  traverfablc. 

(A)  Refcue,    what  it    is,  and   of  what  Things   It 

may  be. 

"p  ESCUE  Is  the  taking  away  and  fettlng  at  Hberty  againft  law  Co. Lit  160. 
■*^  a  dilhefs  taken  for  rent,  or  fervices,  or  damage-feafant.  But  ^'^•^•^^^' 
the  more  general  notion  of  a  refcous  is,  the  forcibly  freeing  an- 
other from  an  arreft  or  fome  legal  commitment,  which  being  a 
high  offence,  fubje(5ls  the  offender  not  only  to  an  acSlion  at  the 
fuit  of  the  party  injured,  but  llkewife  to  fine  and  imprifonment  at 
the  fuit  of  the  king. 

If  a  man  diftrain  cattle,  and  as  he  is  driving  them  to  the  pound  Co.Lit.iC:. 
they  go  into  the  owner's  houfe,  and  he  refufe  to  deliver  them, 
this  is  a  refcue  in  law. 

But  here  we  mufc  obferve,  that  there  can  be  no  refcous  but  Co.Lit.i6i. 
where  the  party  has  had  the  (<;)  adual  poffeffion  of  the  cattle  or  ^- 
other  things  whereof  the  refcous  is  fuppofed  to  be  made  ;  for  if  ^^5, 
a  man  come  to  arreft  another,  or  to  diftrain,  and  be  difturbed  (^),  Heti.  145. 
regularly,  his  remedy  is  by  adion  on  the  cafe.  wilfJnrlld 

fuod  arrejiavit,  and  quartied,  becaufe  not  faid  et  in  cuffod-.a  babu'it,     Sid.  332.  (^)  That  it  is  a  con- 

tvfliptof  the  court,  and  puni/hable  as  a  mifdemeanor.     6  Mod.  210. 

If  upon  z  Jicri  facias  the  flieriff  felzes  goods  which  are  taken  Hetl.  14^-. 
away  by  a  ftranger,  this  is  not  properly  a  refcue  ;  for  by  the  feizure  ^^^^  ^^i'- 
of  the  goods,  by  virtue  of  the  Jieri facias,  the  (heriff  has  a  property  sheriftof 
m  thcrci,  and  [c)  may  maintain  trefpafs  or  trover  for  them  :  alfo,  Surry  v. 

G  4  tlie 
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Aiderton,      the  party  injured  may  have  an  aclion  on  the  cafe  agnul:  the  wrong- 

(0  For  this     jjQgj.^ 

oji/e  Cro. 

1:113.639.     aSaund.  411.     Vent.  52. 

Vent.  21.  If  upon  a  fieri  facias  the  fheriff  return  that  he  had  feized  the 

aSaund.  goods,  Kit  that  they  were  refcued  by  ^.  and  C,  &c.  this  is  not  a 

Show.  iSo.  g°°^  return,  but  he  fnall  be  amerced  :  the  party  alfo,  at  whofe 

•  This  is  fuit  the  execution  iiTued,  may  charge   him  by  Jcire  facias  for  the 

not  like  value  of  the  eoods*. 

mefne  pro-  ° 

cefs,  becaufe  in  cafes  of  executions  the  iheriiT  may  take  the  fojfe  antitatus, 

(B)  In  what  Cafes  a  Refcue  may  be  jaftilicd. 

Co.  Lit.  47.  iF  the  lord  diftrain  for  rent  when  none  is  due,  the  tenant  may 
160.  b.  1  lawfully  make  refcue :  fo  may  a  ftranger,  if  his  beads  be  dif- 
*^^"^'  trained  when   no  rent  is  due.     So,  if  the  tenant  tender  the  rent 

when  the  lord  comes  to  diftrnin,  and  yet  he  do  diftrain,  or  if 
he  diftrain  any  thing  not  diflrainable,  as  bealls  of  the  plough,  when 
other  fufficient  diftrefs  may  be  taken,  the  tenant  may  make  rsfcous  : 
fo  may  he,  if  the  lord  dillrain  in  the  highv/ay  or  out  of  his  fee. 
Salk.  247.  But,  though  there  muft  be  reafon  for  the  diftrefs,  and  that 
P'-  ^-  otherwife  the  refcue  cannot  be  unlawful ;  yet,   it  hath  been  held 

104..^^^'"'  ^'^  ^  /«rro  fracloy  that  the  defendant  cannot  juftify  breaking  the 
Cotfworth  pound  and  taking  out  the  cattle,  though  the  diftrefs  M-as  without 
V.  Bect;fon,  ^^aufc,  bccaufc  they  are  now  in  the  actual  cuftody  of  the  law. 
Co.Lit.i6t.  There  is  a  difference  between  a  man's  being  arrefted  by  a  war- 
ri/sCo  68.  raj-jt  on  record,  and  by  a  general  authority  in  law  j  for,  if  a  capiat, 
cafe  '  ^^  awarded  to  the  fneriff  to  arreft  a  man  for  felony,  thougli  he  be 

6  Co.  54.  innocent,  he  cannot  make  refcue.  But,  if  a  flieriff  will,  by  tlie 
Cro,  Jac.  general  authority  conrmitted  to  him  by  law,  arrtft  any  man  for 
\{a\  But,     felony,  if  he  be  innocent,  he  may  refcue  him.felf  [a). 

fuch  arreft  -v'vtute  'ffc'ii  being  made  on  a  juft  ground  of  fufpicion  of  felony,  the  party  refcues  himfelf  at  his 
peril  j  for,  according  to  Loid  Hak,  if  in  the  aitempt  to  mike  thi  uKue  he  is  upon  neceliity  flain,  it  is" 
no  felony  in  the  officer  ;  and,  upon  the  fame  principle,  if  the  ofncer  is  killed,  it  will  bmuvder.  2  H.  H. 
P.  C  85,  86,87.  92,  93.  The  cbvi.us  realon  is  that  tfe  iiw  m.ikeb  it  a  duty  in  the-ihsiiff  and  cer- 
tain other  otticets  to  arreft  for  felony,  en  jaft  fufpicion  ;  and  iherelore  lelcue  fiom  fuch  an  ar:ell  is  re- 
fift.ince  of  lawful  authority  If  this  be  fo,  Lord  C^<;  is  here  too  unqualified  in  his  expreffion.  Co. 
Lit.  i6a.  a.  n.  3.  i;ih  edit.:  and  it  hath  been  lately  adjudged,  that  vvhere  a  perfon  is  diredly  charged 
vith  a  fe'ony,  peace  otiicert  arjjuitified  in  arreiiins  him  without  ar.v  warrsnt,  though  it/hould  afiei wards 
tu.n  out  that  no  felony  hath  been  committed.     Samuel  v.  Payne,  Dougl.  359.] 

(C)  The  Offence  of  making  a  Refcue,  and  how  the 
Offenders  are  to  be  proceeded  againft. 

Ksi  Hift.  IT  feems  agreed,  that  the  refcuing  of  a  perfon  imprifoned  for 

P.  c.  bc6.  1  felony  is  alfo  felony  by  the  common  law. 

St^mf. P.O.       Alfo  it  is  agreed,  that  a  ftranger  who  refcues  a  perfon  com- 

II-  mitted  for,  and  guilty  of  high  treafon  (^),  knowing  him  to  be  fo 

^"whether  committed,  is  in  all  cafes  guilty  of  high  treafon. 

he  knew  that  the  prifoners  were  fo  committed  or  not.     Cro.  Car.  583. 

Hai.Hift.  To  make  a  refcue  felony,  the  following  rules  are  laid  down  by 

v.  c.  606.  Lqj.^  Qaid  Jullice  Hale :  ift,  That  it  is  neceflary  that  the  felon 
3^'3-  '•  ^  be 


te  In  cuftody  or  under  arrefl  for  felony ;  and  therefore  if  J.  hinder  Coron.  333- 
an  arreft,  whereby  the  felon  efcapes,  the  townfnip  fliall  be  amerced  Stamf.  31. 
for  the  efcape,  and  A.  fhall  be  fined  for  the  hindrance  of  his  tak- 
ing.    But  it  is  not  felony  in  A.  becaufe  the  felon  was  not  taken. 

So,  to  make  a  refcue  felony,  the  party  refcued  muft  be  under  Hal.  Hift. 
cudody  for  felony  or  fufpicion  of  felony.  And  it  is  all  one  whe-  ^'  ^-  ^°^* 
ther  he  be  in  cullody  for  that  account  by  a  private  perfon  or  by 
an  officer,  or  warrant  of  a  juftice  ;  for,  where  the  arreft  of  a  felon 
is  lawful,  the  refcue  of  him  is  felony.  But,  it  feems  neceflary 
that  he  fliould  have  knowledge  that  the  perfon  is  under  arreft  for 
felony,  if  he  be  in  the  cuftody  of  a  private  perfon. 

But,  if  he  be  in  cuftody  of  an  orEcer,  as  conftable  or  fheriff",  Hal.  Hift. 
there,  at  his  peril,  he  is  to  take  notice  of  it ;  and  fo  it  is  if  there  ^'  ^"  ^°^' 
be  felons  in  a  prifon,  and  A.  not  knowing  of  it,  break  the  prifon  ^83! 
and  let  out  the  prifoners,  though  he  knew  not  that  there  were 
iFelons  there,  it  is  felony. 

A  perfon  committed  for  high  treafon,  who  breaks  the  prifon  sHawk.- 
and  efcapes,  is  guilty  of  felony  only,  unlefs  he  lets  otiiers  alfo  ^-C  cat, 
efcape  whom  he  knows  to  be  committed  for  high  treafon  j  in  which  |  ^*  *^' 
cafe  he  is  guilty  of  high  treafon,  not  in  refpedl  of  his  own  break- 
ing of  prifon,  but  of  the  refcous  of  the  others. 

If  the  perfon  refcued  were  indi£led  or  attainted  of  feveral  fe-  Hal.  Hlft. 
lonies,  yet  the  efcape  or  refcue  of  fuch  perfon  makes  but  one  ^'  ^'  S99« 
felony. 

Wherever  the  Imprifonment  is  fo  far  groundlefs  or  irregular,  or  2  Hawk. 
the  breaking  of  a  prifon  is  occafioned  by  fuch  a  neceflity,  ^c.  that  P-  c.  c  21. 
the  party  himfelf  breaking  prifon  is  either  by  the  common  law,  ^  ^* 
or  by  the  ftatute  de  frangentihus  pr'tforiam^   faved  from  the  penalty 
of  a  capital  ou'ence,  a  ftranger  who  refcues  him  from  fuch  an  im- 
prifoimient  is  in  like  manner  alfo  excufed  ;  etfic  e  convcrfo. 

A  return  of  a  refcue  of  a  felon  by  the  fheritr  again  ft  A.  is  not  Hal.  Hift. 
fufEcIent  to  put  him  to  anfwcr  for  it  as  a  felony,  without  indict-  i'- C.  606. 
ment  or  prefentment,  by  the  ftatute  25  £.  3.  c.  4. 

As  in  cafe  of  an  efcape,  fo  in  cafe  of  a  refcue,  if  the  party  ref-  Hal.  HifV, 
cued  be  imprifoned  for  felor.y,  and  be  refcued  before  indi61:ment,  l'*^-°07' 
the  indiftment  muft  furmlfe  a  felony  done,  as  well  as  an  impri- 
fonment for  felony  or  fufpicion  thereof.     But,  if  the  party  be  in- 
dialed,  and  taken  by  a  capias,  and  refcued,  then,  there  needs  only 
a  recital  that  he  was  indidted  pront  and  taken  and  refcued. 

But,  though  the  refcuer  may  be  indifted  before  the  principal  Hal.  Hlft. 
be  convi(Sled  and  attainted,  yet  he  ftiall  not  be  arraigned  or  tried  ^.'^'^'^'. 
before  the  principal  be  attaint.    But,  {a)  if  the  perfon  refcued  were  p_  c.  z^z!^ 
imprifoned  for  high  treafon,  the  refcuer  may  immediately  be  ar-  §  8. 
raigned,  for  that  in  high  treafon  all  are  principals.     Alfo,  it  feems, 
that  he  may  be  immediately  proceeded  againft  for  a  mifprifion  only, 
if  the  king  pleafe. 

The  refcuer  of  a  prifoner  for  felony,  though  not  within  clergy,  Hal.  Hift^ 
yet  (hall  have  his  clergy.  ^-  S"  ^°^' 

who  break  prifon  are  punlfliable,  as  for  a  high  mifprifion  by  fine  and  imprifonment  in  thofec^fes,  whereis 
they  are  faved  from  judgment  of  death  by  the  ftatute  de.  frangt'ntibtis  frijorcm  5  fo  aifo  are  tliofe  who  ref- 
«ue  fuch  prifoners  in  the  like  cafes,  in  the  fame  manner  pundhable.     2  Hawk.  P.  C.  c.  21.  f.  6. 

By 
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Seealfo  By  the  6  Geo.  I.  c.  23.  §  5.  it  is  ena£led,  That  if  any  perform 

9G.1.C.28.  {j^jjii  refcue  felons  ordered  for  tranfportation,  or  afTift  them  In 
tWe'fcuing  making  their  efcape,  he  fhall  be  guilty  of  felony,  and  fufFer  death 
perfons  ar-    without  benefit  of  clergy. 

refted  in  the 

miac,  &c.  is  made  felony.* *  Refcuing  the  body  of  offender  executed  for  murder  from  the  llicrift" 

or  furgeons,  felony  within  clergy,  by  25  Geo.  2.c.  37.  f.  10. — But  it  is  felony  without  clergy  to  refcue 
any  perl'on  conimitted  for  or  found  guilty  of  murder,  or  going  to  execution,  or  during  execution.     Id. 

{,  g.- -So  as  to  perfons  tranfported,  for  refcuing  the  body,  returning    IJ.  f.  10.— So  refcuing  oftisndera 

under  the  ad  called  the  Black  Ad,  fcc  9  Geo.  i.  c.  2a. 

Co.Ut.i6i.       As  the  ofFence  of  refcuing  perfons  in  cafes  of  treafon    and  fe- 

C0.Ent.614.  lony  isufually  puniihed  by  indictment,  fo  the  offence  of  refcuing 

Raft.  Ent.  ^  perfon  arrefted  on  mefne  procefs,  or  in  execution  after  judg- 

(a)  For  this  ment,  fubje6ls  the  offender  to  a  (a)  writ  of  refcous  or  a  general, 

•videF.'H.B.  a6lion  of  trefpafs  vi  et  armis^  or  [b)  an  a£tion  on  the  cafe,  in  all 

A^'tof  which  damages  are  recoverable.     Alfo,  it  is  the  frequent  pradlice. 

refcous  of  the  courts  to  grant  an  [c)  attachment  againft  fuch  wrong-doers, 

a^ainftthe  jf  being  the  higheil  violence  and  contempt  that  can  be  offered  to, 

J;n>e"fa-  ^hc  procefs  of  the  court. 

ther  for  refcuing  the  fon,  and  the  fon  for  refcuing  himfetf.     ? .  Eulft.  1 37. In  refcous  the  writ  is 

conceived  on  the  fi;ecial  matter.  9  Co.  12.  b.  [b]  On  a  motion  for  an  informaticn  againll  one  for 
refcuing  a  perfon  from  the  iheriff  in  the  Temple,  the  court  advifed  th:m  to  get  the  refcous  returned,  and 
to  bfiiig  an  adion  on  the  cafe  againft  him  as  the  better  way.  Cafes  in  B.R.  556.  [c)  A  relcuer 
ihail  be  doubly  puniftied,  for  upon  the  return  of  the  fheiift'  he  fhall  be  fined  to  the  king,  and  an  at- 
tachment (hall  iffue  out  againft  him.      3  Bulft.201.   [There  muft  be  a  return.   1  Str.  S'^i-J Op^ 

all  returns  of  a  refcous,  procefs  of  outlawry  lies.  13  H.  7.  21.  pi.  5.  2  Inlt.  665.  cont.  fitz.  Procels.  56. 
213.     29  E.  3.  18. 

^2E.  3. 13.       He  who  refcues  a  prlfoner  from  any  of  the  courts  of  Weflmiit", 

jinft.  1.51.  ji^y.jj^ii  without    ftriking  a  blow,   (hall  forfeit  his  goods  and  the 

profits  of  his  lands,  and  fuffer  imprifonment  during  life  j  but  not 

lofe  his  hand,  becaufe  he  did  not  ftrike. 

Cro.jac.  It  is  clearly  agreed,  that  for  a  refcous  on  mefne  procefs,  the 

4S.6.'  party  injured  may  have  either  an  action  of  trefpafs  vi  et  armis,  ot 

an  action  on  the  cafe,  in  which  he  Ihall  recover  his  debt  and  da- 

(A  Vid         iiaages    againft    the    wrong-doer;     and    the  rather,    becaufe    on 

fojUa.  {d)  mefne  procefs  he  cm  have  no  remedy  againft  the  fheriff. 

Hetl.  95.  Alfo  it  hath  been  adjudged,  that  for  the  refcous  of  a  perfon  in 

Cro.  Car.      execution   on  a    capias  faiif.   or    capias    utla.    an  a6lIon    will  lie. 

Hu^t't. 98.      againft  the  refcuer,  though   the   party  injured  hath  his  remedy 

Hob.  lio.     againft  the  (heriff,  and  the  flieriff  hath  liis  remedy  over  againft 

the  wrong-doer ;  for  perhaps  the  flieriff  may  be  dead  or  infolvent. 

But  herein  it  hath  been  held,  that  if  he  bring  his  a£lion  againft 

the  party  who  made  the  refcue,  he  may  plead  it  in  bar  to  ai; 

adlion  brought  by  the  fheriff:  fo,  if  againft  the  (heriff  or  his  bailiff, 

they  may  plead  that  he  had  fatisfa£lion  from  the  party,  fo  that  if 

lie  recovers  againft  one,  the  other  is  difcharged. 

By  the  ftatute  2  W.  ^  Jll.ftat.  i.  cap.  5.  §  5,  it  Is  enaftedj, 
**  That  upon  pound-breach  or  refcous  of  goods  diftrained  for  rent, 
**  the  perfon  grieved  (hall,  in  afpecial  action  on  the  cafe,  recover 
*•  treble  damages  and  cofts  againft  the  offenders,  or  againft  the 
**  owner  of  the  goods,  if  they  come  to  his  ufe." 
Salic,  zoy  In  an  aftion  upon  the  cafe  for  a  refcous,  upon  this  ftatute  It 
P^:^;         haih  been  held,  that  the  plaintiff  (liall  recover  (^)  treble  cofts  as 
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well  as  treble  damages,  for  the  damages  are  not  given  by  ihe  fta-  19.     skin, 
tute  but  increafed  i  an  a6lion  on  the  cafe  lying  for  a  refcous  at  sss-  pi- 4- 
common  law.  ^'^""V^-  3^V 

Lawlon  v. 
Storie.         [(«)  But,  to  entitle  him  to  recover,  he  muft  fhew  th.it  he  ha-,  complied  with  the  diredlions  of 
the  ftatute,  and  conclude  contra  forn;am  Jiatuii.     Anon.  i.  Ld.  Raym.  342.] 

An  attachment  will  be  granted  not  only  againll  a  common  per-  Dyer,  ai!s, 
fon,  but  even  againft  a  peer  of  the  realm,  for  refcuing  a  perfon  -Jon'39- 
arrefted  by  due  courfe  of  law;  fo  that  if  the  flieriff  fliall  in  any 
cafe  return  to  the  court,  that  the  perfon  arrefted,  or  goods  felfcd, 
or  poffefTion  of  lands  delivered  by  him,  by  virtue  of  the  king's 
writ,  were  refcued  or  violently  taken  from  him,  i^c.  they  vv^ili 
award  an  attachment  againft  the  refcuers. 

But  herein  it  feems  to  be  the  practice  of  late,  not  to  grant  an  ^  Hawk, 
attachment  in  any  cafe  for  a  refcous,  unlefs  the  oflicer  vv^ill  (a)  re-  ^'  ^'^-  ^2° 
turn  it,  for  that  it  hath  been  found  by  experience,  that  oflicers  (^^'a  dif- 
will  often  take  upon  them  to  fwear  a  refcous  where  they  will  not  linftion  be- 
venture  to  return  one.  ^"^"^  ^  "^^f- 

'  cous  on 

ine£he  process  and  upon  a  writ  of  execution  ;  in  which  laft  it  was  faid  by  Iloit,  Ch.  J.,  the  {t,tx'v^ 
could  not  return  a  relcou-,  and  therefore  the  court  can  have  no  other  grouna  for  an  attachment  but  affi- 
davits, and  ought  to  be  contented  therevviih  ;  but  on  mefne  procefs,  a  lefcous  maybe  returned,  which 
being  matter  of  record,  and  by  confequence,  a  better  motive,  ought  to  be  given  to  the  court.  6  Mod. 
141. 

In  a  late  cafe,  a  diftindlion  was  taken  where  an  attachment  is  Trin.  50.4. 

prayed  for  a  refcous  in  the  firll  inftance,  and  where  a  rule  to  Ihew  "^  '^-  ^*- 

Caufe  is  only  afked  ;  in  this,  afhdavits  of  the  fa6l  are  fufficient ;  Payne. 
in  the  other  cafe,  the  flierift's  return  is  requifite. 

WlK;re,  upon  the  return  of  a  refcue,  an  attachment  is  granted,  zSaik.  5SC 

and  the  party  examined   upon  interrogatories,   upon  anfwering  P'"  ^' 

them,  he  fliall  be  difcharged.     But,   if  the  refcous  is  returned  to  —Said  by 

the   filazer,   and  procefs  of  outlawry    iilues,  and   the   refcuer  is  Sir  Sam. 

brought  into  court,  he  Ihall  not  be  difcharged  upon  affidavits.  theconlt^^ 

courfe  upon  the  return  of  a  refcue,  to  fet  four  nobles  fine  upon  each  offender.  zSalk.  586.  pi.  3. 
z  Jon  198.  acciid.  [Thij  is  not  (o  ;  the  fine  is  difcietioiiary.  Rex  v.  Elkins,  2129. The  at- 
tachment muft  be  returnable  at  a  geneial  return.     Rex  v.  NVilkins,   Stra.  624..- The  re/cuers, 

on    fubntiitting  to  a    fine,    may  be  permiited  to  read  affidavits   to   fliew,  there  was  not  any  real  arreft. 

Rex.  V.  Minify, Stra.  642. The  iheriff's  return  of  a  refcue,  is  ot'itfclf  a  convidtion  of  a  refcue,  and 

frocefs   immediately    iflues  fiom  the  Crown-office   againft  the  refcuer.     Rex   v.   Pember,  d,  temp. 

Hardw.  112. Return  of  refcous  is  not  traverlable,  and   the  refcuer  muft  be  brought  into  court  t» 

be  fin:d.     Barne^,  429.   and  not  being  travcrfable,  the  offender  ihall  be  punifhed  without  being  cxamin- 

el  upon  interrogatories.     4  Burr.  2 12^. The  refcuer  may  be  admitted  to  give  recognizance,  to  try 

falfe  return  againft  the  fheriff.      Barnes,  430. -If  theieis  a  veriliit  for  the  plaintiff  the  recognizance 

fhall  be  difcharged.     i.'iV.j 

[By  ftat.  S  ^  f)  W.  2-  ^'  27-  §  14.  the  refcuer  of  any  perfon  ar- 
refted upon  qivil  procefs  within  the  pretended  privileged  places 
therein  mentioned,  and  any  perfon  aiding,  abetting,  or  affifting 
the  fame,  (hall,  being  lawfully  convided  thereof,  forfeit  to  the 
plaintiff  in  the  a£lion  500  /.,  to  be  recovered  by  adtion  of  debt,  ^c. 
and  if  after  fuch  recovery  he  fhall  negled  to  pay  the  money  re- 
covered with  full  cofts  of  fuit  within  one  month  after  judgment 
figned  thereupon,  and  demand  made,  he  fliall,  upon  producing  a 
copy  of  the  judgment,  and  oath  made  that  the  money  recovered  is 
pot  paid,  by  order  of  the  cowrt  wherein  he  was  convicted  of  the 

refcue, 
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refcue,  be  tranfported  for  feven  ycnrs.  And  any  perfon  corivided 
of  receivinpj  or  concealing  luch  refcuer,  ftall  be  likewile  tranf- 
ported for  fevcn  years,  unlefs  within  one  month  after  his  convic- 
tion he  fliall  pay  to  tlie  plaintiff  in  the  a£lion  the  full  debt  or  duty 
for  which  the  adlioii  was  brought,  with  full  colls.] 

(D)  The  Form  of  the  Proceedings  on  a  Refcous. 

Dyer,  164.  A  "^  indictment  of  a  refcous  ouj^ht  to  fet  forth  the  fpecial  cir- 
— That  no  *^  cumftanccs  of  the  fa61:  with  fuch  certainty,  as  to  enable  the 
defe^:  can     clcfcndant  to  make  a  proper  defence, 

be  aided  by  i      r  . 

the  verdidt.     Rol.  Abr.  781. 

Moor,  555.  And  therefore,  if  an  indi£lment  lay  the  offence  on  an  uncertairi 
^ft.  En:.  01;  impoflible  day,  as,  where  it  lays  it  on  a  future  day,  or  lays  one 
"  ^'  and  the  fame  offence  at  different  days,  or  lays  it  on  fuch  a  day  as 

makes  the  indiclment  repugnant  to  itfelf,  it  is  void. 
Dyer,  164.        Where  an  indictment  of  refcous  fet  forth  that  J.  S.  committed 
pi.  60.  fuch  a  felony,  fuch  a  day  and  year  and  place,  per  quod  A.  B.  pne- 

diSliim  J.  S.  cepit  et  arrejlavit,  et  in  falva  aiJloJia  Jua  ad  tunc  et 
ibidem  euralcm  J.  S.  hnbuit  et  cujlodivit,  it  is  made  a  quare  whether 
the  indictment  be  not  infuflicient,  becaufe  no  time  of  tlie  arreft 
is  alleged  in  the  fame  fentence  with  it ;  and  it  is  doubtful  whe- 
ther the  time  of  the  cuftody,  which  is  alleged  in  the  next  fen- 
tence by  force  of  the  copulative,  be  applied  alfo  to  the  arreil  or 
not ;  and  Dyer  fecms  rather  to  incline  to  the  contrary  opinion. 
Dyer,  164.  Alfo  it  is  held  in  Dyer^  that  an  indi<Stment  of  a  refcous  is  not 
good  without  exprcfsly  fliewingthe  day  and  year  both  of  the  arreft 
and  alfo  of  the  refcous,  and  that  the  time  of  the  latter  is  not  fuf- 
ficiently  fliewn  by  Oievving  that  of  the  former. 
Cro.  Jac.  But  it  hath  been  fince  adjudged,  upon  exceptions  taken  to  an 

3+5-  indictment  for  a  refcous,  that  it  was  not   neceffjry  to  allege  the 

S.C.  c'r^m-  pb^te  where  the  refcue  was  made,  and  that  it  fliould  be  intended, 
lington's  that  where  the  arrelt  was,  there  alfo  was  the  refcue  without  the 
cjle.  word  ibidem. 

Cro.  ].•>€.  An  exception  taken  to  an  indiLlment  of  refcous,  that  it  wanted 

345  the  words  vi  et  arwis  or  manu  fortiy  but  over-ruled,  it  being  held 

eTceptlon™^  by  the  court  that  the  vi'ord  recujjit  implies  it  to  be  doiie  by  force. 

taken  in  Cro.  Jac.  47'}.  over-ru'ed,  and  there  held,  that  though  it  were  error  at  common  law,  yet  it  is 
made  good  by  the  ftatute  37  H.  S.  c   8. 

Cro.  Jac.  An  exception  taken  to  an  .indictment  of  a  refcous  from  a  fer- 

*'^-_  jeant  at  mace,  who  had  taken  a  man  on  a  plaint  in  London^  becaufe 

art  s  ca  e.    j^.  j|^  ^^^  ^^^  forth  that  the  perfon  was  taken  by  virtue  of  any  M^ar- 

rant ;  but  it  being   alleged  that  he  was  lawfully  arrelled,  it  Ihall 

be  intended  by  a  good  warrant. 
zIniT:.  665.       It  is  fald  that  an  indiCtment  of  refcous  Is  not  within  the  ftatute 
2  Show.  84.  Qf  additions,  and  that  the  naming  the  perfon  indicted  of  fuch  a 

parifh,  without  giving  him  any  title,  is  fufficient. 
Rexv.Fvee-       [^In  an  itidiClir.ent  for  a  refcue  from  the  houfe  of  corre£tIon,  it 
man   2Str.  J^^j^^  appear  for  M^hat  the  prifoner  was  cotiiniitted  there,  fo  as  to 

^  i^  make 
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make  the  houfe  of  correftion  a  proper  prifon  which  prima  fade 
it  is  not  for  all  offences.  Befides,  on  fo  geiieral  a  charge,  the 
court  cannot  judge  of  a  proper  punifnment.  J 

Note  i  upon  an  indi£lment  of  refcous,  if  it  were  upon  an  arreft 
upon  mefne  procefs,  and  the  party  has  appeared,  the  court  will  be 
eafily  induced  to  quafli  it :  fo  if  it  be  on  procefs  out  of  an  inferior 
court,  though  the  party  has  not  appeared  j  for  no  aid  is  given  to        •► 
inferior  jurifdidlions. 

In  an  a<^icn  for  a  refcue  the  plaintiff  mud  allege  in  his  decia-  Godb.  125. 
ration  all  the  material  circumftances  ;  as  that  fuch  a  writ  ilTued,  ^"^^^  *3o* 
that  he  was  arrefled  in  cuftody,  and  that  he  was  refcued,  ^c. 

In  an  aftion  on  the  cafe  for  a  refcous  on  mefne  procefs,  the  6Mod.4ji, 
evidence  was,  the  bailiff  flood  at  the  ftreet  door,  and  fent  his  fol-  wiifonv, 
lower  up  three  pair  of  flairs  in  difguife  with  the  warrant,  who  laid  ?/7Vu 
hands  on  the  party,  and  told  him  that  he  arrefled  him  ;  but  he  a,reft  muft 
with  the  help  of  fome  women  got  from  the  follower  and  ran  down  be  made  iy 
flairs,  and  the  defendant  hearing  a  noife  ran  up,  and  put  the  party  ^r^^^^lti/Jr 
into  a  room,  locked  the  door,  and  would  not  fuffer  the  bailiff  to  but  he  need* 
enter.    Ho/i,  Ch.  J.,  doubted  whether  this  was  a  lawful  arrefl,  be-  1^°'  ^^  t^e 
ing  by  the  bailiff's  fervant,  and  not  in  his  prefence  (a) ;  but  faid,  arrcfh^nor 
that  the  plaintiff  mufl  prove  his  caufe  of  action  againd  the  party,  inthe'pre- 
that  he  muft  prove  the  writ  and  warrant  by  producing  fworn  '«"«,  nm- 
copies  of  them  ;  he  nnifl:  prove  the  manner  of  the  arrefl,  that  it  f,gh*/no" 
may  appear  to  the  court  to  be  legal,  and,  in  point  of  damage  he  within  any 
muft  prove  the  lofs  of  his  debt  (/'),  viz.  that  the  party  became  in-  P^^'^''"'=  ^''- 
folvent,  and  could  not  be  retaken.  perfon'ar-^ 

lefied,     Blatch  v.  Archef,  Cowp.  65.       {I)  This,  though  expedient^  is  not  necejfary.      Ei'pin.  657.  J 

(E)  Of  the  Return  of  a  Refcous :    And  herein^ 

1.  In  what  Cafes  the  Sheriff  may  return  a  Refcous;  and 
therein,  of  the  Ditlerence  between  a  Refcous  on  mefne 
Procefs  and  Execution. 

'TTHE  diftin£lion  herein  laid  down  in  a  variety  of  books  and  cafes  Cro.  Eiis. 
^     is,  that  on  a  refcue  on  mefne  procefs  the  flieriff  may  return  ^^" , 
the  refcue,  and  is  fubje£l  to  no  a6lion ;  for  that  on  a  mefne  pro-  jon.  201.' 
cefs  he  was  not  [c)  obliged  to  raife  his  pojje  comitatiis,  nor  would  B^^^^ft-'g^- 
it  be  convenient  fo  to  do  on  the  execution  of  every  mefne  procefs.      \°'  *     ?' 

Nov  40.     Moor  852.     2  Lev.  14.4.     6  Mod.  141.     Lutw.  130,  131.         (c)  But  the  iTieriff  may,  if  he 
pleafes,  take  his  poJJe  to  arreft  one  on  meiiie  procefs.     Noy,  40. 

But,  if  the  fheriff  takes  a  man  upon  an  execution,  as  upon  [J]  Cro.jac. 

a  capias  ad  faiisfaciend.  and  he  is  refcued  from  him,  before  he  can  ^^• 

bring  him  to  prifon,  though  he  returns  the  refcue,  yet  this  fhall  383/440 

not*  excufe  him;  for  when  judgment  is  pafled,  and  he  and  his  sBuift.ipg. 

bail  do  not  furrender  him,  nor  pay  the  condemnation-money,  and  5^'^°°'"' ^5-* 

,  ■        -rr  1-    1       1  1  1-11  •       •      S.C.  Fjobey 

then  a  capias  ilfues,  to  winch  there  can  be  no   bail,  there,  it  is  v.  Lumley. 
prefumed  that  he  will  not  be  forthcoming,  becaufe  neither  he  (ci)  Or  upon 
nor  his  bail  have  fatisfied  the  judgm.ent,  and  therefore  the  flieriff  ^«/w^«'''«- 

ou-ht  * 
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judgment.  ougKt  to  take  the  pojffe  comitatus ;  and  confequently  it  cannot  be  a 
^^°'  J^^' .  good  return,  that  he  took  the  body,  but  that  it  was  refcued.  The 
Rep.  3S9.  party  therefore  may  liave  an  action  of  efcape  againfl.  the  flierifFon 
*  So  in  cafe  hls  return.  And  this  is  provided  by  the  ftatute  JVeftm.  2.(13  Ed.  1 . 
oi  ^f'.nf'i-  j}^  I.  cap.  -iq.)  v.'hich  was  made  to  prevent   flreriffs  from  return- 

«Mi.  Barnes,  *;  r  1      i  •       »  •  ^ 

450.  -"ig  relcues  to  the  king  s  writ. 

3LeT.46.  in  an  adlion  on  the  cafe  againft  the  iherifffor  an  efcape  upon 
v.°Gore°Td^  mefnc  procefs,  the  defendant  pleaded  a  refcue,  which  on  demur- 
juJf^ed.         rer  was  held  a  good  plea,  though  he  did  riot  fhew  that  the  refcue 

was  returned. 
Roll.  Rep.         i^^tj  if  one  taken  on  mefne  procefs  be  once  in  prifon,  the  (herlff 
44'-  cannot  return  a  refcous,  for  the  law  prefumes  that  he  hath  [a) 

cfo'i'^ac?^'  PO^e^  to  keep  him  there. 

419.  (li)  But  if  the  prifon  is  broken  by  the  king's  enemies,  this  fhall  excufe  the  fhefifl';  4  Co.  84, 
Vent.  239. but  not  if  broken  by  lebels  and  traitors,  for  the  fherift'  or  gaoler  hath  his  remedy  over 

againft  them.     4C0.  S4.     Cro.  tlii.  S15.     alVlod.  iS.     Veiu.  Z39. 

Hal^Kii^.  If  a  felon  be  attaint,  and  in  Carrying  him  to  execution  he  be 

»idther°e"*  refcued  from  the  fheriff,  the  fherifF  is  punifhable  notwithftanding 

faid  that  the  rcfcuc  ;  for  there  is  judgment  given,  and  the  IherifF  (hould 

3  refcue  j^^yg  taken  fuflicient  power  with  him  j  and  therefore  in  that  cafc 

infeionT."^  thc  townfliip  is  not  finable. 

2.  Of  the  Form  of  the  Return,  and  for  what  Dcfe£ts  it  may 
be  quafhed. 

^H.7.  II.  It  hath  been  adjudged,  that  the  return  of  a  refcue  by  a  (herifF 
|i-  3'  muft  fhew  the  year  and  day  on  which  it  was  made,   fuch  return 

fero.  Return  ^.      j^^  ^j^^  ^^' ^^^  indiamcnt. 

ie  Brief,  97.  b 

Fitz.  Coro.  45.     Attach.  I. 

Palm.  532.        But  it  hath  been  held,  that  the  (herifF's  return  of  a  refcue  on 
a  latitat^  without  mentioning  the  day  of  the  caption,  was  fufli- 
cient, all  the  clerks  in  court  affirming  the  precedents  to  have 
been  fo. 
Moor,  413.        The  fheriff 's    return    of  a  refcue,   without-  mentioning    tlie 
pi-S^S*        place  where  it  was  made,  was  held  naught,  and  the  party  dif- 

charged. 

Yeiv.  51.  So,  where  upon  a  latitat  awarded  againft  J.  S.,  the  (hefiff  re- 

WoitVe-        turned  a  refcous  on  fuch  a  day,  but   did  not  mention  any  place 

iionscafe.     .^^j^gj-g  ^\^q  refcous  was  made  •,  it  was  adjudged  a  void  return,  be- 

caufe  it  doth  not  appear  tliat  either  the  arreft  or  refcous  were 

within  his  jurifdi6lion.     But,  if  it  had  appeared   to   have   been 

done  in  the  county,  it  fhould  be  intended  within  his  bailiwick, 

though  it  was  within  a  liberty  in  the  fame  county,  and   even  in 

fuch  cafe,   the  refcous  had  been  unlawful,  becaufe  the  arreft  was 

good,    nobody   being   prejudiced  thereby  but   the   lord   of  the 

liberty. 

2  Roll.  Rep.       But,  where  the  return  of  a  refcous  recited  that  a  /aiitat  was  di- 

^55-  reeled  to  him,  ^c,  and  that  he  made  his  warrant  to  his  bailiffs, 

wkherV.      who  arrefted  J.,  an^.  that  he  was  refgued  by  J.  S.,  this  was  held 

good, 
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igoocl,  though  it  did  not  (hew  the  time  or  pkce  where  the  refcuft 
was  made. 

Upon  reading  the  (herifPs  return  of  a  refcous,  thefe  exceptions  Stli.  155. 
were  taken  to  it  j  1  ft,  It  is  laid  feci  ivarrantum  meum  Thomae 
Taylor,  and  doth  not  fay  that  Thomas  Taylor  was  his  baiUfF. 
adly.  He  doth  not  fay  for  what  caufe  he  made  his  warrant,  and 
fo  it  appears  not  whether  it  was  lawful  or  not ;  and  upon  thefe 
exceptions  it  was  quafhed. 

Exception  to  a  ftieriff's  return  of  a  refcue,  that  it  was  not  alleged  Sid.  332, 
that  the  party  was  in  cuftody,  it  being  only  by  implication  that  he  ^'^-  *'4« 
was   refcued  out  of  the  bailiff's   cuftody  •,  and   for  this  it  was 
quaftiCd  ;  fo  that  it  was  not  returned  who  refcued,  or  that  the 
party  refcued  himfelf. 

The  {herifF  returned  a  refcous  on  a  fpecial  bailiff,  vir.,  that  Cook  Lit.  Rep.  ». 
and  feven  others  made  an  aflault  on  the  bailiff,  ^c.  and  the  party  1^)  An  i"- 
arrefted  cep'it  et  abduxitj  when  it  ought  to  have  been  ceperiint  et  ^  .gfcouj 
abdtixerunt ;  and  the  court  held  the  return  good  as  to  Cook,  but  returned 
roid  as  to  the  others ;  and  he  was  admitted  to  make  his  fine  by  fs^'nft  one 
{a)  attorney,  which  was  6  s.   S  d.  ought  not  t* 

be  qujfhed,  although  it  be  erroneous,  except  the  party  that  is  indifled  for  it  do  appear  perfonaily  in  court ; 
for  he  cannot  in  fuch  cafe  a;.pear  by  attorney,  becaufe  the  offence  was  criminal  and  perfonaJ,  for  whicif 
ke  muft  anfwer  in  perfon.     z  Lil.  Reg.  46S. 

A  refcue  of  a  perfon  arrefted  on  mefne  procefs  was  returned  Vent.  2. 
againft  divers  particularly  named,   and  the  return  was  that  they  "*^f'''*3^' 
rejcujferunty  without  faying  et  quilibet  eoriim  refctijjit ;  and  held  well 
enough,  it  being  in  the  alTirmative. 

Exception  taken  to  the  return  of  a  refcue,  that  it  was  y^a  a  Jon.  197. 
ivarrant.y  without  faying  fuhfigUlo  officii,  but  over-ruled  ;  for  it 
cannot  be  a  warrant  unlefs  it  bt;  under  feal,  and  the  faying  feci 
ivarrotit.  direct,  implies  it  was  fo. 

The  Iheriff  returned  a  refcous  thus;  ift,  Non  efl  inventus  in  6  Mod.zz*. 
ball,  meoy  and  executio  refidtii  ijiitis  brevis  patet  in  fchedula  huic  brevi  ^*^' 
annex. y  and  that  was  of  a  taking  and  refcous ;  and  the  return  of 
the  refcous  was  quaflied  for  the  repugnancy  ;  for  per  cur.  after  non 
yi  in-ventus  all  the  reft  is  idle,  and  there  remains  no  more  for  the 
iheriff  to  do.  But  note  ;  upon  tl)e  return  of  a  refcous  the  flieriff 
always  concludes,  that  after  the  refcous  made  the  defendant  non 
ejl  invent,  in  balliva. 

The  return  of  a  refcue  was,  that  the  party  was  in  cuftody  of  5  Mod.  218. 
three  of  the  bailiffs,  and  that  the  defendants  infultum  fecerunt  up- 
on one,  which  the  flieriff"  called  ballivos  ineos ;  and  for  that  reafon 
it  was  quaflied. 

It  hath  been  a  great  queftion,  and  much  debated  in  variety  of  Palm.  532. 
cafes,  whether,  upon  a  refcue  of  a  perfon  out  of  the  cuftody  of  a  ^^  "eiII^* 
Iheriff's  bailiff,  the  flieriff  is  to  return  the  xdcnefeciindum  veri-  ^go. 
tatemfafti,  ox  fecundum  veritatem  in  lege,  that  is,  that  he  was  ref-  Lev.  214. 
cued  out  of  the  cuftody  of  the  bailiff,  being  the  truth  in  fa£t,  or  jJ'y^^"/'/g j_ 
out  of  his  own  cuftody,  being  the  truth  in  law;  the  bailiff's  4 Mod. 293. 
cuftody  being  in  law  the  cuftody  of  the  (herifF  himfelf.     It  feems  sMod.ziy. 
now  agreed,  that  a  return  either  way  is  good  (/-),   And  herein  fome  ^'^.j-  "i^^-^ 

bookS[(^)Aie:urn 
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made  by  a  boolcs  diftliiguifli  between  a  bailiff  of  a  (a)  liberty  and  a  common 

/heriffthac  bailiff,  and  fay  that  the  return  of  a  refcue  out  of  the  cuflody  of  a 

a^^erd't"  baihlf  of  a  liberty  ought  to  be  fo  expreffed,  becaufe  he  is  fuch  a 

lefcued  out  publick  officer  of  whom  the  court  takes  notice.     Others  diflin- 

ofthecuf-  guifn  (^)  between  an  a£lion  on  the  cafe  and  an  indictment  for  a 

btrnff  has^  refcous,  for  that  in  the  firft  the  plaintiff  muft  declare  as  the  truth 

been  held  to  IS,  VIZ.  that  he  was  refcued  being  in  the  euftody  of  the  bailiff,  but 

be  bad :  the  that  in  an  indidment  it  rnuft  be  according  to  the  operation  it  hath 

return  muft     •      i  '^ 

be,  that  the    ^  law. 

perfon  was  refcued  out  of  bis  cuflody.     Per  EuUer,  J.  2  Term  Rep.  156.]       (a)  2  Rol.  PvSp.  2.63. 

fltil.417.     Lev.  214.  (/')  Cro.  Jac.  24.2.     Rjym.  161.     5ry]od.  aiy. 


Sftlk.  586.  But,  where  the  fneriff  returned  virfutc  brevis  m'lhi  d'lreFr.  feci 
P'l^;  warrant.  A.  65  B.  ballivls  meis  qui  virtuie  hide  ceberunt  the  defend- 

*  If  it  an-  ■*■       ■  ^ 

pear  on  the  "^"^^y  ^^  "'  cujlodia  mea  hahueriwt  quoufque  fuch  and  fuch  recujjcriait 
return,  that  him  ex  cujiodia  baMivort!77i  meorum ;  this  return  was  on  motion 
the  warrant    qn^fljed.    For  per  Holt,  Ch.  T.,  when  the  bailiffs  have  arrefted  the 

WES  Co  two  '  •/    ' 

and  theai-'  P^rty,  he  is  in  fa6l  and  in  truth  in  their  cuflody,  but  in  law  he  is 

reft  by  one  in  the  cuftody  of  the  fheriff ;  an  anfwer  either  way  is  good,  viz. 

""tu 'n'h '^'^^  that  he  was  refcued  cut  of  the  bailiff's  cuftody,  or  that  he  was  ref- 

good ;  for  it  cucd  out  of  the  fjierlff'scuilody,  but  to  fay  that  he  was  in  thecuftody 

is  noexcep-  of  the  ftieriff,  and  yet  refcued  out  of  thecuftody  of  the  bailiffs,  is  re- 

publick  juftlce.     Rex    v.    Roe,    r   Stra.    117. If  on  a    return  of  a   rcfccus  of  two  perfons,  it 

is  only  faid,  they  could  not  atterwdrds  be  found,  (without  faying  ncc  corum  alqiiisy)  it  is  ill.  Rex.  v. 
Tucker,  1  Stra.  225.  Fort.  362.  S.  C  — Tha'.  the  baililT  arrelUd  the  defendant  is  good.  Ibid.—— 
That  the  defendant  being  in  my  cuilody,  is  luiiicient.     Ibui. 

3.  Whether  the  Sheriff's  Return  of  Refcue  be  traverfable. 

Cro.  Eiiz.  It  feems  that  anciently,  when  the  (lieriff  returned  a  refcue,  the 

72^'  party  was  admitted  to  plead  to  it  as  to  an  indictment-,  but  the 

2Ton."'\^.'  courfe  of  late  has  been  not  to  admit  any  plea  to  it,  but  drive  the 
Vent,  224.  party  to  his  adlion  againft  the  fiieriff  in  cafe  the  return  were  falfe. 
aVent.  175.  jjen^e  it  is  now  fettled,  that  the  return  of  a  refcue  is  not  traverf- 
Bar©esj429*  able;  but  yet  it  hath  been  held,  that  the  fubmiffion   to  the   fine 

doth  not  conclude  the  party  grieved  from  bringing  his  adlion  for 

the  falfe  return,  if  it  were  io. 


^cauDalum  ^Bagnatiim* 


a  Mod.  156.  /I  T  the  time  of  making  the  law^  on  which  this  a£lion  is 
_/~\  founded,  the  conftitution  of  this  kingdom  was  martial  and 
given  to  arms ;  the  very  tenures  vi-ere  military,  and  fo  were  the 
fervices ;  as  knights-fervice,  caftle-guard  and  efcuage  ;  fo  that  all 
provocations  by  vilifying   words  were  revenged  by  the  fvi^ord, 

which 
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which  often  created  fa£lions  in  the  commonwealth,  anH  endan- 
gered even  the  government  itfelf.  For  in  thefe  kind  of  quarrels 
the  great  men,  or  peers  of  the  realm,  ufually  engaged  their  vaflals, 
tenants,  and  friends  j  fo  that  laws  were  then  made  againll  wear- 
ing liveries  or  badges,  and  againft  riding  armed. 

The  law  on  which  this  a£tion  is  grounded,  is  the  2  R.  2.  [Thefe  tw» 
Jfat.  I.  f.  5.  which  ena£ls,  *'  That  of  counterfeiters  of  falfe  news,  f^j"'".*^*^ 
*'  and  horrible  lies,  of  prelates,  dukes,  earls,  barons,  and  other  been  pro-* 
**  nobles  and  great  men  of  the  realm,  and  alfo  of  the  chancellour,  cured  by  the 
**  treafurer,  clerk  of  the  privy  feal,  fteward  of  the  king's  houfe,  P"^*^*^ 
**  juftices  of  the  one  bench  or  of  the  other,  and  other  great  of-  who  was  eV- 
*'  ficers  of  the  realm,  it  is  defended  that  none  contrive  or  tell  any  tremciy  un- 
"  falfe  things  of  prelates,  lords,  and  of  others  aforefaid,  whereof  P"?^'*-";  ^"* 

o  r         ,      '      .^     '  .  ,  .       ,  111  at  the  time 

'*  difcord  or  flander  might  rue  withm  the  realm  ;  and  he  who  doth  of  theinfur- 
**  the  fame  fhall  incur  and  have  the  pain  ordained  thereof  by  the  region 
'*  ftatute  of  IVe/itninJier  the  fir  ft  (3  ^.  4.  c.  34.)  which  will,  that  'H2,''had 
**  he  be  taken  and  imprifoned,  till  he  have  found  him  of  whom  been  fingied 
**  the  word  was  moved."     And  by  ftat.   12  i?.  2.  r.  ii.  it  is  fur-  out  as  a 
fher  provided,  that  «  (hould  he  not  be  able  to  find  fuch  perfon,  J.aof  thS* 
**  he   (hall  be  punifhed  by  the  advice  of  the  council,  notwith-  fury. 
"  ftanding  the  faid  ftatutes."  3  R«ve's  Hift.  211.    i  Pari.  Hi'it.  360.] 

For  the  better  underftanding  of  this  Statute  we  fhall  confider, 

(A)  The  Perfons  who  may  bring  this  Adion. 

(B)  For  what  Words  it  lies. 

(C)  The  Proceedings  in  this  Adion. 

(A)  The  Perfons  who  may  bring  this  Adion. 

IT  hath  been  held,  that  the  king  is  not  included  in  the  words  Cromp.Jur. 
great  men  of  the  realm^  as  the  ftatute  begins  with  an  enumera-  ^9-  35* 
tion  of  perfons  of  an  inferior  rank,  as  prelates,  dukes,  ^c. 

Alfo  it  is  held,  that  a  woman  noble  by  birth  is  not  entitled  to  Cromp.  Jtfr. 
this  adion.  ^'^' 

It  hath  been  adjudged,  that  though  there  was  no  vifcount  at  the  Cro.  Car. 
time  of  making  this  ftatute,  (the  firft  vifcount  being  Jolm  Beau-  J^^^  ^^^ 
inonty  who  was  created  vifcount   18  iif.  6.)    yet,  when   created  vifcount 
noble,  though  by  a  new  title,  he  was  entitled  to  his  aftion  on  this  J^^  ^'J'^j^^Jj^ 
ftatute.  Ley,  82. 

Alfo  it  hath  been  adjudged,  that  fince  the  Union  a  peer  of  Coth.  Rep. 
Scotland  may  have  an  aftion  on  this  ftatute,  and  that  It  is  not  JJ^yiJ^^* 
neccflary  for  him  to  allege  thaj  he  hath  a  feat  and  voice  in  par-  count  Faik- 
Uament;  for  by  the  ^  Ann.  8.  art,  23.  all  peers  of  Scotland  after  land  v. 
the  Union  (hall  be  peers  of  Great  Britain,  and  have  rank  and  pre-  *^^'fP'' 
cedency,  tsTc.  be  tried,  Cffr.  and  enjoy  all  privileges  of  peers  as 
jfuUy  as  the  peer?  of  J^gfarfd  now  do  or  hersaftsr  may  enjoy,  e<- 

Vofc.VI.  >  H  «ept 
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*  A  Baron  ccpt  the  right  and  privilege  of  fitting  in  the  Houfe  of  Lords,  'and 
of  the  Ex.  the  privileges  depending  thereon,  and  particularly  the  right  of  fit- 
ha;2SsT/-  ting  upon  the  trial  of  peers  *. 

tion.    Palm.  565.    Semb.  12.  Co.  134. It  docs  not  lie  for  a  peer  if  he  was  not  fo  at  the  time  of 

Ipeaking  the  words.     Palm.  566. 

(B)  For  what  Words  it  lies. 

2  Mod.  i6i-  I T  hath  been  contended  for,  that  no  words  of  flander  are  punilh- 

Sir  Robert  1  able*  by  this  ftatute,  unlefs  they  are  aclionable  at  common 

hifArgi"  ^^^"^'j  ^^^  that  they  are  only  aggravated  by  the  ftatute,  which  in 

ment.  this  TcfpccSt  is  like  the  king's  proclamation. 

Freem.  222. 
pi.  229. 

a  Mod.  156.       But  the  contrary  hereof  feems  to  have  been  holden  in  moft  of 
the  cafes  on  this  head,  and  not  without  reafon,  as  it  would  be  to 
no  purpofe  to  make  a  law,  and  thereby  to  give  a  peer  an  aflion 
for  fuch  words  as  a  common  perfon  mij;ht  have  before  the  making 
of  the  ftatute,  and  for  which  the  peer  himfelf  had  equally  a  reme- 
dy by  the  common  law,  and  therefore  the  defign  of  the  ftatute 
muft  be,  not  only  to  punifli  fuch  things  as  import  a  great  fcandal 
in  themfelves,  or  fuch  for  which  an  aftion  lay  at  the  common 
law,  but  alfo  fuch  things  as  favoured  of  any  contempt  of  the  per- 
fons  of  the  peers  or  great  men,  and  brouglit  them  into  difgrace 
with  the  commons,  whereby  they  took  occafion  of  provocation 
and  revenge. 
2  Mod.  156.       It  hath  been  obferved,  that  no  a^lion  had  been  brought  on  this 
Sir  Fran.  ^    ftatute  till  loo  years  after  the  making  thereof,  the  lords  ftill  con- 
A'Tumen"/  tinuing  the  military  way  of  revenge  to  which  they  had  been  d^- 
— It  is  faid    cuftomed. 

by  my  Lord 

Coke,  that,  at  common  law,  fcandal  of  a  peer  might  be  puni/hed  by  pillory  and  lofs  of  cars,  and  that  this 
ofience  is  now  aggravated  by  the  ftatute.  5  Co.  125.  Dt  lihellis  fam'^Jn.  12  Co.  57.  9  Co.  50.. 
a  Mod.  162. — That  it  was  ufual  to  puniih  offenders  of  this  kind  in  the  Stjr-Chamber.     2  Mod.  152- 

Kellw.  26,  The  firft  cafe  on  this  ftatute,  faid  to  be  reported,  is  in  KeUnv, 
27.  2  Mod.  •where  the  Lord  Beaucharnp  brought  an  adlion  oi /can.  mag.  againft 
ixhe^^lSon  ^^^  Richard  CroftSy  for  that  the  faid  Sir  Richard  had  fued  out  a  writ 
does  not  lie  cf  forgery  of  falfe  deeds  againft  him  j  and  it  was  held,  that  the 
for  a  judicial  faking  out  the  writ  being  done  in  a  legal  way,  and  in  acourfe  of 
agai"rt  a"^*    juftice,  the  a£tion  did  not  lie  *. 

peer  by  aftion,  appeal,  indiftment,  &c.  though  he  be  acquitted.  2  Inft.  22S.  Hob.  266.  R.  K»b 
26,  27.     Dyer,  285.  a. 

Crotrp.  Jur.  Scan.  mag.  was  brought  for  thefe  words,  Tou  have  no  more  cotI' 
13.  Duke  J'c'icjice  than  a  dog  ;  fo  that  you  have  goodsy  you  care  not  Ixiio  you  come 
of  Bucking-  ^^^^^„     and  held  aftionable. 

ham  s  cafe.       J  ' 

S6  in  the  fame  bnok.  You  faid    you  would  wind  my  guts  about  your  neck,  htlj  aftlonab'c 

Lord  Abergeny's  cafe.     Cromp.  Jur.  13. 

x.Vomp.  Jur.       So,  fov  faying  of  a  judge,  Ton  art  a  corrupt  judge  ^ 
25.     Lord  Ch.  JuH.  Dyej's  cafe. 
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So,  for  thefe  words,  J.  S.  is  a  covetous  and  malicious  lyhop.  Hetl.  cc. 

Bifliop  of 
Winton  v.  Markham  ;  but  f/Vf  Dalf.  38.  S.  C.  contra. 

So,  for  thefe  words.  He  imprifoned  me  till  I  gave  a  releafe,  3  Leon.576. 

Lord  Wm- 
chefter's  cafe  cited.     Fteem.  azi. 

So,  thefe  words,  You  have  writ  a  letter  to  mey  ivhich  I  have  to  Cro.  Ellr.  x. 
JljeWf  ivhich  is  againji  the  word  of  God,  againjl  the  queetCs  authority^  Bifliop  of 
Cind  to  the  maintenance  of  fuperjlition,  and  that  I  will  Jland  to  prove  p  ?''*^'^^'^- 
againji  you,  were  held  adlionable,  and  500  marks  damages  given. 

So,  of  thefe  words,    My  Lord  Mordant  did  know  that  Prude  Cro.  Eli«. 
robbed  Shotbolt,  and  bid  me  compound  with  Shotboltyj)/-  the  fame,  67.    Lord 
and  f aid  he  would  fee  me  fatisfied for  the  fame  though  it  cojl  him  100 1.  ^^Pf''*"'^  *• 
which  I  did  for  him,  being  my  mafer^  otherwife  the  evidence  I  could 
have  given  would  have  hanged  Prude. 

Scan.  mag.  was  brought  for  fpeaking  thefe  words,  Tou  like  not  of  4  Co.  14? 
me  f  nee  you  like  thofe  that  maintain  fcditioti  againji  the  queen's  proceed-  LordCrom- 
ing :  the  defendant  juftified  by  fhewing  the  occafion  of  fpeaking  ^'^'^*'=*^'- 
the  words,  and  that  the  plaintiff  encouraging  men  to  preach  againft 
the  Common  Prayer,  he  only  meant  that  he  liked  of  thofe  who 
maintained  fedition   (innuetjdo  feditiofam  illam  doElrinzm )  againfl 
the  queen's  proceedings;  and  this  was  held  a  fufficient  extenua- 
tion of  the  words. 

In  fcan.  mag.  for  thefe  words.   My  Lord  L.  //  a  bafe  earl  and  Cro.  Jac 
paltry  lord,   and  keeps  none  but  rogues  and  rafcals  like  himfelfi   TVil-  J  ?     |      ° 
Hams  and  Croke,  Juftices,  held,  the  aftion  lay,  for  the  words  touch  BroHghton. 
him  in  his  honour  and  dignity,  and  may  raife  contempt  from  the 
people,  and  that,  in  cafe  of  nobility,  general  words  will  maintain     • 
an  action.     But  Telverton  and  Fleming  feemed  to  incline  to  the 
contrary,  and  faid  the  words  touched  not  his  life,  loyalty,  or  dig- 
nity, but  were  only  words   of  fpleen ;  et  adjornatur ;  and  after 
the  defendant  died,  and  the  writ  abated. 

For  thefe  words  written  [a)  in  a  letter,  I  have  heard  that  your  Moor,  14a; 
lordfnp  hath  fought  by  uncharitable  means  to  bereft  me  of  my  life,  lands y  ^°'"''  ^uin- 
and  liberty,  an  atlion  lies.  4  Co.' 16°.*' 

S.  C.         (a)  That  the  aftlon  as  well  lies  for  words  written  as  thofe  fpoken.     2  Show.  505.  pi.  467* 

So,  where  one,  on  hearing  that  his  barns  were  burnt  down.  Moor,  142. 
faid,  I  cant  imagine  who  it  pjould  be  but  Lord  Sturton.  LordSturtoa 

^  <^  J  V.  Chaffin. 

It  hath  been  held  that  for  thefe  words,  'The  Earl  of  L.'x  men  by  Goulf.  115. 
his  comvmnd  took  the  goods  of  Yi.  by  a  forged  warrant,  an  a£lion  of 
fcan.  mag.  does  not  lie,  becaufe  not  faid  the  earl  knew  the  warrant 
to  be  forged.     ^. 

An  adlion  oi  fcan.  tnag.  v/as  brought  for  thefe  words.  There  are  '^-^°'  Earl 
more  Jefuits  come  into  England^/Zi:^  the  Earl  c/"  Northampton  was  \^Jl^^ 
Lord  of  the  Cinque-Ports  than  ever  there  were  before ^   and  held  cafe, 
actionable. 

\n  /can.  mag.  for  thefe  words  fpoken  by  a  parfon  in  the  pulpit,  Ventr.  6o. 
The  Lord  of  Leicefter  is  a  ii;icked  and  cruel  man,  and  an  enemy  to  the  Lord  Le?c"f- 

H  2  reformation  inyM^iy. 
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rspi-iaihn  in  "Englzndf  adjudged  adionable,  and  500/.  damages 

given. 
Frcem.  4.9.         So,  for  tliefe  words,  T/je  Earl  of  Pembroke  is  of  Jo  little  ejleern 
"'  i^^'p        ^'"  i^^^  countr^^  that  no  man  of  reputation  hath  any  efleem  for  him^  and 
broka'v.     '  "0  Wfl«  luill  take  his  luord  for  2d.-,  and  no  man  of  reputation  values 
Sunlcl.         him  more  than  I  do  the  dirt  under  my  feet ;  and  held  actionable, 

though  fuid  they  would  not  be  fa  in  the  cafe  of  a  common  per- 

fon. 
Xtv.  277.  If  one  fays,  /  met  J.  S.  ivhom  1  do  not  hnoiVy  but  my  Lord  Y.fent 

Tliid.  434.  ay/^r  iue  to  take  my  purfe^  an  a£lion  oi  fcandalum  magnatum  lies, 
Y^foiPt-'  tbough  not  pofitively  faid  my  Lord  P.  font  him,  or  that  it  was  to 
terborough  take  the  purfe  felonloufly ;  which  lafl,  in  cafe  of  an  a6tion  by  a 
V.  Sir  John    commoti  perfon  might  be  a  jfood  exception. 

Mordant.  V  b  o  I 

Vent.  59.  S.  C.  adjudged,  and  ibcre  faid  that  in  thefe  aiVuns  the  worJs  fliall  not  be  ta]cen  in  mlijiri  fcnfx. 

Sid.  23",.  So  thefc  v/ords,  I  value  my  Lord  Marquis  of  D.  no  more  than  I 

Kcli.  813.  iialue  the  dog  that  lies  there^  were  without  debate  adjudged  for  the 

Marquls^of  plaintiff,  but  a  writ  of  error  was  brought,  pending  which  Proby 

Dorchefter  was  killed,  but  his  executors  after  paid  the  money. 

V.  Proby. 

Pafch.  So  of  thefe  words.  My  Lord  S.  may  kifs  my  a ,  I  care  not  a 

3.7  Car.  2.      jf j-^y  hiniy  he  keeps  none  but  a  company  of  rogues  about  him  ;  on 

SaiiibiiryT^    jiot  guilty  pleaded,  and  a  trial  at  bar,  the  plaintiff  had  a  verdidl 
ciiiries  Ar-  and  ico/.  damages. 

thar. 

2  Mod.  151,       If  one  fays  of  a  peer.  He  is  an  imivorthy  many  and  a6ls  againjf 
^^-  iaiu  and  reafoUy  an  adlion  oi  fcandalum  magnatum  lies  notwithltand- 

F^ee'  *^^'    ^"S  ^^"^^  words  are  general  and  charge  him  with  nothing  certain  ; 
pi.  237.      '  and  fo  adjudged  by  Norths  JVyndham,  and  Scrogs  againft  the  opinion 
U.  Townf-  oi  Atkynsy  who  faid  the  ftatute  extended  not  to  words  of  fo  fmall 
liu  Jiej?*^'     ^^^  trivial  a  nature,  but  to  fuch  only  as  were  of  greater  magni- 
tude, by  which  difcord  might  arife,  i^c  and  therefore  the  words 
horrible  lies  were  inferted  in  the  ftatute.    Note — Tlie  rule  laid  down 
by  the  court  in  this  cafe  was,  that  words  {hould  not  be  conftrued 
cither  in  a  rigid  or  mild  fenfe,  but  according  to  the  genuine  an4 
natural  meaning,  and  agreeable  to  the  common  underftanding  of 
all  men. 

(C)  The  Proceedings  in  this  Adion, 

-i-^d^.  154,  TTERE  I  (hall  take  notice  of  the  following  particulars: 

*-^  That  it  is  now  clearly  agreed,  that  though  there  be  no  ex- 
prefs  words  in  the  flatute  which  give  an  action,  yet  the  party  in- 
jured may  maintain  one  on  this  principle  of  law,  that  when  a 
Itatute  prohibits  the  doing  of  a  thing,  which  if  done  might  be  pre- 
judicial to  another,  in  fuch  cafe  he  may  have  an  a£lion  on  that 
very  ftatute  for  his  damages. 
J  P,  y/msi  That  though  the  a£lion  is  to  be  brought  tarn  pro  domino  rege  quam 
^'^'  profe  ipfoy  yet  the  party  is  to  recover  all  the  damages. 

I  Item.  43.        That  if  the  words  are  adlionable  at  common  law,  the  peer  hatk 
'  ^**        his  tle^ion  to  proceed  o;i  ;he  ftatute  or  at  comiaou  law. 

It 
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It  hath  been  held,  that  this  being  a  general  law  the  plaintiiT  Cro.  Cjr. 
need  not  recite  it  particularly,  and  that  if  he  fets  forth  fo  much  ^3^^- 
thereof  as  fhews  his  cafe  to  be  within  the  ftatute,  it  is  fufhcient.     Frwmf '^- 

pi.  572. 

It  is  now  fettled,  that  no  new  trial  is  to  be  granted  in  J}anJalum  z  Mod.  15  r. 
magiiaitim  for  exceflive  damages ;  which  point  feems  to  have  been  ^^'"^-  ^S-- 
determined  in  the  before-mentioned  cafe  of  Lord  Toivnjend  v.  Dr. 
Htighesy  where  the  jury  gave  4000  /.  damages. 

\\\  fcandalum  magtiatiiui  the  plaintiff  declared  that  the  defendant  Hii.  35-4. 
fpake  thefe  words  of  him,  Jlly  Lord  of  London  is  a  bohU  darings  ^/^'■-  -•.'-'» 
impudent  man  for  fending  heads  of  divinity  to  his  clergy  in  thefe  parts  ^f  i,on,-('o",°^ 
contrary  to  lanvy  ad  damnum  2000/.  which  fum  the  jury  gave  in  v.  Edmond 
damages.     Wallop  and  JVilliaws  for  t!ie  defendant  moved  for  a  |i'<='^«"ns- 
new  trial,  in  regard  there  was  no  proportion  betwixt  the  fcandal 
and  the  damages,  and  iikewife  becaufe  there  was  no  particular 
damage  proved  at  the  trial ;  the  defendant  alfo  had  made  an  affi- 
davit that  he  was  not  worth  2000/.  at  the  time  of  the  action 
brought,  nor  fince ;  but  notwithltanding  the  court  refufed  to  grant 
a  new  trial. 

It  has  been  ruled,  that  'vc\  fcandalum  mngnatum  the  defendant  2  Mod.  166. 
cannot  juftify,  let  the  words  be  ever  fo  true,  becaufe  the  action  ^^^^^'^^' 
is  brought  qui  tam^  in  whicli  the  king  is  concerned  ;  but  it  has 
been  held  that  the  defendant  may  explain  the  words  by  (hewing 
the  occafion  of  fpeaking  of  them,  and  thereby  extenuate  the  mean-  ij\  ^  q^^ 
jng  of  them,  as  was  done  in  Lord  (a)  Cromwell's  cafe.  m^.  fupra. 

In  fcandalum  viagaatum  the  court  will  never  change  the  venue  Carth,  4cc. 
on  the  common  affidavit  that  the  words  were  fpoken  in  another  "^^^     ^'*^*" 
county,  becaufe  a  fcnndal  raifed  on  a  peer  of  the  realm  refleils  on 
him  through  the  whole  kingdom,  uju}  he  is  a  perfon  of  fo  great 
notoriety,  that  there  is  no  necellity  of  his  being  tied  down  to  try 
his  caufe  among  his  neighbourhcod. 

As  in  the  cafe  of  Vilcount  Stanford  v.  Nedham^  where  the  ac-  i.ev.  56. 
tion  was  laid  xnLondon^  and  the  defe:idant  moved  to  change  the  ^'^-  5'4- 
venue,  for  that  he  was  prohibited  to  flay  in  London  having  been 
in  arms  againfl  the  king ;  but  the  motion  was  denied ;  the  plain- 
tiff being  a  peer  of  parliament  then  [h)  fitting  at  Weflminfer,  and  (^).^'''^' 
having  election  to  lay  his  adion  where  it  is  moil  convenient  for  ^^i^^'^/^ 
himfelf ',  and  there  is  the  lefs  seafon  for  removing  it,  becaufe  the 
action  is  as  well  on  behalf  of  the  king  as  himfelf. 

But,  in  the  cafe  of  Lord  Shaftefuryv.  Graham,  the  court  in  i  Jon.  198. 
fcandalum  magnatum  on  a  fpecial  -.dhdavit  of  the  plaintifF's  power  ^^^^^'f^l^' 
and  intereft  in  the  county  where  the  a£lion  was  laid,  made  a  rule  pj.  ^, 
for  changing  the  venue.     But  note,  that  the  books  which  report  ^^^f^^^'' 
and  cite  this  cafe,  mention  it  as  u  cafe  of  the  times,  and  that  it  Si„^2^*cafe 
was  owing  to  the  great  influence  that  lord  had  in  the  city  oi  Lort-  of  Lord 
don,  that  the  court  varied  from  the  general  rule,  which  rule  liath  ^J^jJet'ia''* 
ever  fmce,  and  notwithflanding  this  cafe,  been  adhered  to  *.  ^  j^  '^he 

wurt  lefttfed  to  ebange  the  vme,  after iolsttin  iii|«ni?nt,  tfewgb  s  i^M  » ihtw  caute  wss  gi,aiic 

H  3  ^^ 
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Cro.  Car.  It  hath  been  held,  that  the  ftatute  which  appoints  that  a£lions 

535*  for  words  fhall  be  commenced  within  two  years,  does  not  extend 

\.o  Jcandalum  magnatum. 
Cro.  Car.  Alfo  it  hath  been  held,  that  the  ftatute  27  Eli%.  c.  8.  for  bring- 

535-  ing  a  writ  of  error  into  the  Exchequer-chamber  does  not  extend 

'  ^^^'      to  this  a£lion. 
3  Mod.  41.        It  hath  been  held,  that  in  an  a£lion  oifcandalum  magnatum  fpe- 

cial  bail  is  not  required. 
2Show.5o6.       It  hath  been  held,  that  no  colls  are  to  be  given  the  plaintiff  on 

his  obtaining  a  verdift. 


^cire  jfacta^* 


(A)  The  Nature  of  the  Writ. 

(B)  In  What  Cafes  it  is  a  proper  Remedy. 

(C)  In  what  Cafes  necefTary ;  and  herein,  who  are  to 
be  the  Parties  to  it,  and  of  the  Privity  required  ; 
And  herein, 

1.  Of  the  Scire  Facias  to  revive.  Judgments,  and  after  what 
Time  necefTary. 

2.  Of  the  Scire  Facias  on  Recognizances  and  Statutes. 

3.  Of  the  Scire  Facias  on  Letters  Patent. 

4.  Scire  Facias  by  and  again  ft  Executors  and  Adminiftrators. 

5.  By  and  againft  Heirs  and  Tertenants. 

6.  By  and  againft  Huihand  and  Wife. 

7.  Scire  Facias  againft  Bail. 

(D)  The  Form  of  the  Writ  and  Proceedings,  and 
how  far  it  muft  purfue  the  Nature  of  the  origin^ 
Adion. 

(E)  Pleadings  to  a  Scire  Facias* 

(A)  The  Nature  of  the  Writ* 

Lit.  fcft.  A    Scire  Facias  is  deemed  a  {a)  judicial  writ,  and  founded  on 

505.  ^  _^-^    fome  matter  of  {b)  record,  as  judgments,  recognizances, 

Co.  Lit.  gj^j  letters  patent,  on  which  it  lies  to  enforce  the  execution  of 

491!  a.'  them,  or  to  vacate  or  fet  them  afide.     And  though  it  be  a  judicial 

F.N.B.a67.  writ,  or  writ  of  execution,  yet  it  is  fo  far  in  {c)  nature  of  an  ori- 

ReJ^es.  S^"3^  t^^3t  the  defendant  may  plead  to  it,  and  it  is  in  that  refpcft 

aWilf.  »sr»  confidered  as  an  [d)  adlion  j  and  "therefore  it  is  held,  that  a  re- 

Icafc 


Lcafc  of  all  a£lions,  or  a  releafe  of  all  executions,  Is  a  good  bar  ^  Bi.  Rep, 
to  a/a./r.  "*7. 

■'  2  Term  Rep. 

4.6. J  [a)  Upon  a  fine  fur  grant  et  render  of  an  advowfon  ^Jci.fac.  ftall  be  granted  ;  forthisis  a  judicial 
and   no  original.     2  ln(t.  470.  (i)  That  in  many  cafes  a.jci.fa.  is  granted  partly  upon  a  record,  and 

partly  upon  fuch  a  fuggeltion,  without  which  no  p  oceeding  could  be  on  the  record.     2  inft.  470. . 

'J'hat  the  rule  holds  not  always  good.  That  where  one  comes  in  by  matter  of  record,  he  ought  not  to 
be  oufted  without  a  fci.fa.;  for  he,  whofe  lands  aie  extended  upon  an  elcgity  upon  a  recognizance  after 
the  debt  be  fatisfied,  may  enter  without  a_/f/.yi.;  but  the  conufee  of  a  ftatute,  becaufe  he  is  to  have 
cofts  or  damages  which  be  not  known,  cannot  be  oufted  without  ifci.fj.      Cro.  Car.  5S9.      4  Co,  67. 

a  Rol.  Abr.497. Sd.fa.  lies  in  Chancery  on  a  patent  ;  for  the  patent  being  enrolled  is  a  record 

of  that  court  J  but,  where /J.  /Ij,  Is  brought  for  the  forfeiture  of  a  patent  or  other  thing  in  another 
court,  there  ought  to  be  an  office  found  in  fuch  other  court  before  the /c;.  fa.  iffues,  except  the  for- 
feiture appears  of  record  in  the  fame  court,  whereupon  to  found  (h&Jci.fa.       3  Lev.  223.  (c)  In 

nature  of  an  original.     Skin.  681.     Comb.  455 There  are   imny  fd.fa.  in  the  regifter  among 

the  original  writs.  10  Mod.  259— [A  j'cire  jaJas  to  repeal  letters  patent  is  an  original  writ.  Rex 
V.  Eyre,  I  St)-.  43.]  {d)   Is  in  nature  of  a  declaiarion,  Sid.  406.— and  may  be  formed  according  t« 

the  fubjedt- matter.     Carth.  107. 

But,  though  it  be  held  that  z/ci./a.  is  in  nature  of  an  original,  Cro.  Car. 

yet  it  hath  been  adjudged,  that  no  writ  of  error  lies  Into  the  Ex-  ^'^^'  i°'^' 

chequer-chamber  on  a  judgment  given  in  B.  R.  on  a  fci.  fa.  the  p^^i  Rgp. 

ftatute  27  E/iz.  Clip.  8.  which  gives  the  M;rit  of  error,  mentioning  264. 

only  fuits  or  adlions  of  debt,  detinue,  covenant,  account,  adlions  ^'^'="*'  3S« 
upon  the  cafe,  ejeBlone  ftrme^  or  trefpafs.  '     3* 

Alfo  it  was  formerly  held,  that  the  plaintiff  could  not  in  'xfci.  Daif.95.' 

fa.  recover  colls  ;  but  tills  is  now  remedied  by  the  ftatute  8  Ss"  o  ?  ^"''*  3^^' 

-itr '  .  c  13  Burr. 

^.3.  cap.  II.  U-  i79i.] 

(B)  In  what  Cafes  it  is  a  proper  Remedy. 

iF  a  bill  of  exceptions  be  tendered  to  a  judge,  and  he  fign  it  and  2  inft.  438, 
^  die,  Tifci.fa.  lies  againft  his  executors  or  adminiftrators  to  cer- 
tify it. 

60,  if  a  man  be  outlawed,  who  at  the  time  of  the  outlawry  2  inft.  428. 
was  beyond  fea  in  the  king's  fervlce,  and  he  bring  a  writ  of  error  ^"^y'*' 
\o  reverfe  this  outlawry,  and  obtain  a  certificate  of  the  marft^j^l 
of  the  king's  hoft,  (as  he  ought  to  do,)  in  this  cafe,  notwithftand- 
ing  the  marftial  dies,  yet  he  may  aflign  the  fame  for  error,  and 
upon  ftiewing  the  certificate  have  Tifci.fa.  to  the  executors  or  ad- 
miniftrators of  the  marfiial. 

Kfd.fa.  lies  againft  alherifFwho  levies  money  on  zjl.fa.  and  Hutt.  32. 
retains  it  in  his  hands.  Cro.jac.  514.    And  247.    Godb.  276. 

So,  zfd.fa.  will  lie  for  a  fine  afTefled  on  the  party  at  the  jufticc  Cro.  Car. 
feat  of  a  foreft.  .  .  409.— Liw 

to  have  execution  of  dama;^es  recovered  In  an  appeal.     Cro.  Jac.C4o^ 

Upon  an  elongavlt  returned  by  the  (herlfF,  zfci.  fa.  lies  againft  Comb.  i.— . 
the  pledges  in  a  replevin,  by  plaint  In  the  fherifF's  court,  tranf-  Thata/». 
mitted  to  the  hufliugs^  and  fo  to  B.  R.  by  certiorari.  againft  t'le 

flietifF  for  taking  infufficient  pledges  In  replevin.     Hut.  77.* *  Scire fac'tai  in  replevin  will  lie  en 

plaint,  or  on  writ.  One  may  be  bail  with  others  for  himfelf ;  if  elongat.  is  returned  for  the  principal, 
the  pledges  may  be  fued  ;  if  the  writ  of  inquiry  is  reducible  to  a  certainty,  it  is  enough  ;  and  difconti- 
ruauce  15  nothing  in  this  fuif,  unlefi  it  had  been  void  or  a  nullity.      Mulfo  y.  Shete,  T.  4  Geo.    Port, 

H4  If 
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Moor,  141.        If  one  hath  judgment  in  a  quare  impedit,  and  after,  and  before 

Cro.  EUj.  execution,  the  party  is  outlawed,  the  king  may  have  a  fci.fa. 

(d)  Where  ^o  cxecute  the  judgment,  the  icing  having  privity  enough  in  this 

having  the  cafe  to  fue  execution,  bccaufe  the  thing  (a)  as  it  was  in  the  plains 

thing  gives  tifFvelledin  theking. 

a  lumcient  *> 

privity  to  maintain  a/ri./a.     Keilw.  i6S,  169, 

Stil.  348.  On  a  motion  to  difcharge  an  outlawry  which  was  pardoned  by 

On  a  motion  the  a£t  of  oblivion,  the  court  held,  that  it  could  not  be  done  on 
to'ivrnd  a  *  ^lotion,  but  that  the  party  muft  bring  2l fci.fa.  on  the  a£l. 

judgment,  mide  void  by  the  general  aifl  of  pardon,  12  Car.  2.,  the  court  doubted  whether  this  was  to  bp 
done  hyfci.fj,  or  audita  querela.     Sid.  231. 

5Mod.S8.  Where  one  obtained  judgment,  and  after  had  judgment  in  a 
fci.fa.  thereupon,  and  then  became  a  bankrupt,  and  the  original 
iudgment  v/as  afllgned  by  the  commiflioners  to  S,  S.  upon  motion 
it  was  entered  to  entitle  him  to  the  benefit  of  the  judgment  in 
the  fci.fa.  without  bringing  a  new  one. 
Crp.  Jac.  A  fci.fa.  being  brought  by  the  fucceflbr  of  a  prefident  of  the  col- 

'59-  lege  of  phyficians  in  London^  upon  a  judgment  in  debt  obtained  by 

♦.Gardener,  ^^^  upon  tlie  ihtutc  14  H.  0.  cap.  5.  againft  praflifing  phyfick 
in  London  without  a  licence,  he  having  died  before  execution  ;  it 
was  objected  on  demurrer,  that  the  fci.  ja.  ought  to  have  been 
brought  by  the  executor  or  adminiftrator  of  him  who  recovered ; 
but,  without  argument,  the  court  held,  that  the  fucceflbr  might 
well  maintain  the  action,  for  the  fuit  is  given  to  the  college  by  a 
private  flatute,  and  the  fuit  is  to  be  brought  by  the  prefident  for 
the  time  being  ;  and  he  having  recovered  in  right  of  the  corpora- 
tion, the  law  fliall  transfer  that  duty  to  the  fucceflbr  of  him  who 
recovered. 
Wkh.    _  h  fci.  fa.  was  brought  in  the  court  of  C  B.  to  reverfe  a  fine  in 

iyi'%'  "V  ancient  demefne,  and  it  was  ruled,  that  no  fuch  writ  lay,  but  that 
V.  Thomp-    the  party  ought  to  bring  his  writ  of  deceit. 

(C)  In  what  Cafes  neceflary  ;  and  herein,  who  are 
to  be  Parties  to  it,  and  of  the  Privity  required  : 
And  herein, 

I.  Of  the  %cire  Facias  to  revive  judgments,  and  after  what  Time 

neceflary. 

ainft.  469.  'T^HERE  have  been  different  opinions  whether  z  fci.  fa.  lay  at 

*-    common  law ;  but  this  doubt,  fays  my  Lord  Cokey  arofe  for 

want  of  dirtinguifliing  between  perfonal  and  real  adlions. 

(/')  In  At  {b)  common  law,  if  after  judgment  given,  or  recognizance 

2  Saik.  600.  acknowledged,  the  plaintifl^  fued  out  no  execution  within  the  year, 

pi.  6.     L.a.  .   .      P^    '      .  .'^  f.  .  .  .  .         ..,  ^     ■, 

Raym.  669.  the  plamtiiT  or  his  conuiee  was  driven  to  his  original  upon  the 
Holt, C.J.  judgment,  and  the  fcire  facias  in  perfonal  actions  was  given  by 
no? fadled    ^hc  ftatutc  of  (.)  Wejlm.  2.   13  Ed.  I.  flat,  1.  cap,  45. 

that  no  fci.fa,  lay  at  comnion  law  upon  a  judgment  in  a  perfonal  a£lion ;  for  the  words  Jive  alia  qut- 
tuftfue  irroiulata,  in  the  ftatute  of  tVcJlm.  z.  i  3  Ed.  i.  ftat.  i .  c.  45.  came  after  contrailus  te  convtmiontSp 
and  th?refore  could  not  be  conftrued  of  judgments,  but  that  the  law  had  been  taken  to  be  otherwife, 
and  iliersforc  he  mud  fubmir.        (<r)  Which  fee  explained,  %  Inft.  469, 470,  tai  that  thit  itatutc  gave 

the 
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Hie )<?./d.  in  pcrfonal  anions.     Co.  Lit.  b.  190.  b.      Sid.  351.      3  Co.  :z.      4  Mod.  248.     3  Mod. 
189.     2  Reeve's  Hift.  190. 

But  in  real  aftions,  or  upon  a  fine,  though  no  execution  was  2111/1.470^ 

fued  within  a  year  after  the  judgment  given  or  fine  levied,  yet  ^^"l^^*^. 

after  the  year  zfci.fa.  lay  for  the  land,  i^c.  (o),  becaufe  no  new  iViay^iiTthig 

original  lay  upon  the  judgment  or  fine.  cafe  was,  for 

aftlon  one  could  have  no  other  advantage  of  his  judgment  j  but  in  a  perfonal  adlion,  debt  would  lie  on 
the  judgment.     7  Mod.  64.  66. 

h  feu  fa.  lay  as  well  in  mixed  as  real  actions,  and  upon  a  judg-  Saik,  258. 
ment  in  an  affife.     So,  it  lay  upon  ji  judgment  in  a  writ  of  an-  ^Saik,  600. 

*  -^  ,  il'd.  Kayir.. 

nuity.  806. 

It  hath  been  adjudged,  that  if  there  be  judgment  in  eje^lment,  Comb.ij^j. 
and  no  execution  fued  thereon  in  a  year  and  a  day,  an  habere  fa-  Lf^".^-  ^^• 
cias  poffejfionem  cannot  be  fued  out  after  without  a  fct.  fa.  And  ^j^  30.'  ' 
Holt^  Ch.  J.  faid,  that  as  to  the  poiTefTion  of  the  land,  an  ejedl-  zKeb.  307. 
ment  was  real,  and  the  only  remedy  a  termor  for  years  had,  and  ^'^^^  '^^* 
that  a  recovery  therein  bound  the  right  of  inheritance.  ,  Lu:w.'i26S. 

But,  though  after  a  year  and  a  day  there  can  be  no  execution  j  Co.  88, 
of  a  judgment  without  zfci.fn.y  yet,  if  the  plaintiff  hath  been  de-  ^00^566. 
layed  by  a  writ  of  error,  he  may  take  out  execution  within  a  year  cro.  U'lz. 
and  a  day  after  the  judgment  affirmed.  706. 

Godb.  372. 
Palm.  448.  and  2  Inft.  471.  where  it  is  laid,  that  though  it  had  been  otherwife  holden,  yet  cominoii  ex- 
perience and  later  rcfolutions  are  fo. 

And  therefore  it  hath  been  adjudged,  that  if  a  man  recovers  Roll,  Abr. 
debt  or  damages  in  B.  R.,  and  after  within  the  year  the  defendant  %9« 
brings  a  writ  of  error  in  the  Exchequer-chamber,  where  the  firft  ^1"^^^°^^ 
judgment  is  affirmed  after  the  year  expired,  yet  the  recoverer  Drake, 
may  have  execution  by  capias  or  f.  fa.  within  the  year  after  ^^°*  E''*^ 
the  affirmance,  without  a  fci.  fa.y  for  the  affirmance  is  a  new  4'  •    •    • 
judgment. 

So,  if  after  the  year  after  the  recovery  the  defendant  brings  a  Roll-  Abr. 
writ  of  error,  and  the  judgment  is  affirmed,  though  before  the  p^',n^2'^' 
writ  of  error  brought  the  recoverer  was  put  to  his  fci.  fa-^  yet  this  Latch,  193. 
affirmance  is  a  new  judgment,  and  the  recoverer  may  have  witliin 
the  year  after  the  affirmance  a  f.  fa.   or  capias  without  a  fcife 
facias. 

So,  if  he  be  nonfuit  in  the  writ  of  error,  or,  if  the  writ  of  error  Cro.  jac 
be  difcontinued  •,  for  though  in  thefe  cafes  there  is  not  any  new  S^^jj 
judgment  given,  yet  the  bringing  of  the  writ  of  error  revives  the  ,04.153^' 
iirft  judgment.  [But  ya.  of 

''      °  this— it 

ibould  feem  from  Rolle's  Report,  that  z/clre facias  h  neceflary  in  this  cafe.] 

If  J.  recovers  againft  B.  in  B.  R,  damages  and  cofts,  and  there-  Roll.  Abr. 
upon  hath  judgment  againft  the  bail  after  a.  fci.  fa.,  &c.  and  after  89^-^  Trin. 
B.  and  the  bail  join  in  a  writ  of  error  upon  the  ftatute  in  the  Bams  v.* 
Exchequer-chamber,  and  after  the  year  and  day  pafs,  in  this  cafe,  HiU. 
notwithftanding  this  writ  of  error,  the  court  of  B.  R.  may  grant 
execution »  for  this  t$  a  void  writ  of  error,  and  as  if  no  writ  of 
14  ercor 
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error  had  been  brought,  and  therefore  it  {hall  be  no  continuance 

of  the  firft  judgment ;  but  the  year  and  day  being  pafl,  the  plain- 
tiff cannot  have  execution  without  zfci.fa.y  though  the  year  pafled 
after  the  writ  brought. 
6 Mod.  14.        If  upon  a  judgment  there  be  a  cejfet  executio  for  a  year  after  the 
sS8.  judgment,  the  plaintifi"  within  the  year  may  take  out  execution 

I  "aiteot.  without  =/.;•>. 

pi.  9.     2  Ld.  Raym.  806. 

aCromp.  [But,  if  the  plaintiff  do  not  take  out  execution  within  a  year 

30*.  after  the  cejfet  executio  is  determined,    he  muft  firft   fue  out  a 

fctre  facias.'} 

5  Lev,  404.       But  it  hath  been  held,  that  where  e:::ecution  hath  been  taken 

Saik.  273.    Qm  ^ffgj.  tj^e  ygar  and  day,  it  is  not  void,  but  voidable  only. 
pl.4.  ■' 

Booth  V.  But,  though  it  fcems  agreed,  that  the  execution  being  ftaid  by 

Booth,  ^        jjjg  ^£|.  q£  j.j^g  defendant,  the  plaintiff  may  after  the  year  and  day 
,  St/  ^"j",    take  out  execution  without  Tifci.fa.j  yet  it  hath  been  held,  that  if 
©"  videm.    the  execution  is  ftaid  by  injunftion,  though  by  the  a£l  of  the  de- 
injundtion.    fgndant,  yet  the  court  will  not  take  notice  thereof,  for  they  do  not 
take  notice  of  Chancery  injundions,  as  they  do  of  writs  of  error, 
[Befides,  it  might  be  no    breach  of  the  in]un£lion  to  take  out 
execution  within  the  year,  and  continue  it  down  by  ificecomes  von 
vilftt  brevcy  which  cannot  be  done  in  the  cafe  of  a  writ  of  error, 
MicheTl  V.     However,  it  fliould  feem  from  a  late  cafe,  that  the  flaying  of  the 
Cue,  2 Burr,  execution  by  injun£lion  will  make  no  difference,  if  the  court  are- 
°*  fatisfied  that  the  injunction  bill  was  filed  merely  for  the  purpofc 

of  delay;  for  the  rule  of  reviving  a  judgment  hy  fcire  facias^  be- 
fore execution,  was  intended  to  prev^ent  a  furprife  upon  the  de- 
fendant, and  therefore  ought  not  to  be  taken  advantage  of  by  one, 
who  fo  far  from  being  furprifed  by  the  delay,  has  himfelf  been  the 
caufe  of  it. 
Hodfonv.  The  plaintiff  had  recovered  judgment  in  the   Petty-bag;  after 

EarlofWar-  ^^ich  the  defendant  brought  a  bill,  and  had  ftopped  the  plaintiff 
-p'^Wms.  two  or  three  years  by  an  injunction.  It  was  moved,  that  the 
3^6.'  plaintiff  at  law  might,  under  thefe  circumftances,  fue  out  execu- 

tion without  z  fcire  facias^  and  not  futfer  by  the  a£l  of  the  court. 
Sed per  cur. — I  cannot  alter  the  courfe  of  the  court,  but  mufl  take 
cave  to  preferve  it  •,  and  it  being  above  a  year  and  a  day  after  the 
judgment,  let  the  plaintiff  fue  out  his  fcire  facias.  But  the  re- 
porter adds,  ^  whether  in  this  cafe  the  plaintifl^i^o^'o// could 
not  have  taken  out  execution,  and  continued  it  by  vicecomes  nc-n 
viiftt  brevcy  agreeably  to  what  was  faid  by  the  court  oiB.  R.  in  the 
above  cafe  of  Booth  v.  Booth. 
Sympfon  V.  Judgment  oi Michaelmas  term  1731,  figned  November  l^ifi-fo'* 
^'*y»  bore  teft  November  28,   in  Michaelmas  term  following.     The  de- 

Barnes,  197.  fe^fjjjnt:  moved  to  fet  afide  the  f.  fa.  as  irregular,  the  judgment 
not  being  revived  hyfci.fa..,  and  the  f. fa.  not  being  iffued  withia 
the  year.  The  plaintiff  infifted,  that  the f. fa.  being  iffued  within 
the  fourth  term  from  the  time  of  figning  judgm^ent,  it  was  regu- 
lar, and  produced  an  affidavit  that  execution  had  been.fome  time 

{laid 
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ft  aid  by  an  Injunftlon  out  of  Chancery.  The  court  heW  the  In- 
junftion  to  be  quite  out  of  the  cafe,  and  that  the  year  is  to  be  com- 
puted from  the  day  of  figning  the  judgment,  and  therefore  fet  afide 
the/./z. 

If  zfi.fa.  or  elegit  be  fued,  and  no  execution  be  had  thereon,  WeWenw. 
there  may  be  another j^.^a.  or  elegit  feveral  years  after  without  a  ^f«y> 
fcire  facias i  if  continuances  are  entered  from  the  iix^Ji.fa,  or  *      *  ^^* 
elegit. 

So,  \i-xji.fa.  be  taken  out  within  the  year,  and  a  nulla  bona  Aires  v. 
returned,  and  continued  down  feveral  years,  a  capias  ad  fatisfaci-  Hardrefs, 
enduvi  may  iflue  without  -a.  fcire  facias ,     But  it  is  otherwile  («),  if  low'v.^°°' 
no  execution  be  returned  by  the  (herifF  to  warrant  the  entry  of  Peart, 
continuances  upon  the  roll.  Barnes,  210. 

C.  P.     (fl)  Bhyer  v.  Baldwin,  iWilf.  %z.     Barnes,  213.  S.  a 

The  defendant  obtained  -a.  fuperfedeas  for  want  of  a  declaration,  Martin  v. 
in  an  action  of  debt  on  a  judgment,  and  was  afterwards  taken  in  ^"'6^» 
execution  by  a  capias  ad  fatis faciendum  iflued  after  a  year  and  a  day  ' 

from  the  time  of  the  judgment,  without  T^ny  fci.fa.  to  revive. 
The  defendant  brought  his  adlion  for  falfe  imprifonment,  and  the 
plaintiff  juftified  under  the  ca.fa.  The  defendant  then  applied  to 
fet  afide  the  ca.  fa.^  and  it  appearing  that  a  capias  ad  refpon- 
dendum  only,  and  not  a  ca.fa.  had  iflued  within  the  year,  there 
was  nothing  to  warrant  the  continuance  of  a  ca.fa.  on  the  roll. 
The  rule  was  therefore  made  abfolute  to  fet  afide  the  ca.fa. 

Kfcire  facias  feems  to  be  neceflary  in  order  to  warrant  an  exe-  i  Term 
cution  upon  the  3 1  G.  2.  c.  28.  §  20.  or  lords'  adl.]  ^^P-  ^°- 

If  judgment  be  given  in  debt,  and  no  execution  fued  out  with-  Carth.282, 
in  the  year,  yet  the  plaintiff  may  after  have  an  award  of  an  elegit  cTeenvil,^* 
on  the  roll  of  the  judgment  as  of  the  fame  term  with  the  judg-  2Show.235, 
nient,  and  thence  continue  it  by  vicecomes  non  mift  breve ;  fo  held  p'-ass-S-P* 
on  a  motion  to  fet  afide  the  execution.  And  though  the  court  s.  F.  whe^te* 
faid,  that  an  elegit  ought  to  be  adlually  taken  out  within  the  year,  itwasfaid 
vet,  beinc;  informed  by  the  clerks  of  the  court,  that  it  had  been  ''Z.^"'  ^.^"^ 

I  o  •        r  ^  1       r      1  «_:.       •  r  •  1  Aftry,  that 

the  practice  for  many  years  to  make  luch  entry,  Is^c.  it  was  laid  to  jc  was  not 
be   the  law  of  the  court,    and  they  ordered  the  execution  to  the  pradtice 

/i.^„  J  to  award  ao 

*^a"^-  elegit  outh^ 

roll,  becaufe  attornies  think  they  can  have  no  execution  after;  but  it  was  faid  by  the  court  to  be  a 
mifchievous  pradlice. 

If  the  demandant  or  plaintiff  take  his  procefs  of  execution  2inft.  471. 
within  the  year,   though  it  be  not  ferved  within  the  year,  yet,  if  Co.Lit.  290. 
Jie  continue  the  fame,  he  may  have  execution  at  any  time  after  ^  Leon.' 7*7 
the  year.  78.  87. 

3  Leon.  259.    4  Leon.  44.     Sid.  59.     Keb.  159.     6  Mod.  aS8. 

If  the  plaintiff  delay  the  executing  of  a  writ  of  Inquiry,  till  a  Cafes  in 
year  after  the  interlocutory  judgment,  he  cannot  do  it  after  with-  b.r.  Pafch. 

out  ^fci.fa.  HawiTcS'ton. 

In  the  cafe  of  the  king  there  need  not  be  znjfci.fa,  after  the  zSaik.603. 
year  and  day, 

i         '  ,3  If 
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If  a  judgment  be  above  ten  years  Handing,  the  plalntlfF  cannot 
fue  z/ci./a,  without  a  motion  in  court;  if  under  ten,  but  above 
feven,  he  cannot  have  a  fci.  fa,  without  a  motion  at  fide-bar, 
'Note — If  after  fuch  motion,  and  judgment  revived  hy  fci.  fa.y  the 
defendant  dies  before  execution,  the  plaintiff  muft  fue  a  new  fci, 
fa.y  but  may  have  it  without  motion,  for  the  judgment  was  re- 
vived before. 

After  a  judgment,  if  the  plaintiff  within  the  year  fues  zfct.fa., 
he  cannot  after  have  a  r^/iaj- within  the  year  till  he  hath  a  new  judg- 
ment in  the  fci.  fa. 

2.  Of  the  Sci.  Fa.  on  Recognizances  and  Statutes. 

Recognizances  and  ftatutes  are  confidered  as  judgments,  being 
obligations  foleninly  acknowledged,  and  entered  of  record,  and 
the  fci.  fa.  on  thofe  is  the  judicial  writ,  and  (a)  the  proper  remedy 
the  conufee  hath.  But  herein  we  muil  diftinguilh  (/')  between  re- 
cognizances at  common  law  and  ftatutes  merchant,  ^'c;  for  irpon 
the  former,  if  the  conufee  did  not  take  out  execution  within  a  year 
after  the  day  of  payment  affigned  in  the  recognizance,  he  was 
obliged  to  commence  the  fuit  again  by  original ;  the  lav/  prefumlng 
the  debt  might  have  been  paid,  if  he  did  not  fue  execution  within 
the  year  after  the  money  became  payable.  But  this  law  is  altered 
by  Wejm.  2.  13  Ed.  i.  fat.  i.  c.  49.  by  which  the  conufee  hath 
■Si  fci.  fa.  given  him  to  revive  the  judgment  and  put  it  in  execution, 
if  the  eonufor  cannot  itop  it  by  pleading  fuch  matters  as  the  law 
judges  fuflicient  for  that  end,  fuch  as  a  releafc,  ^c.  But  the 
conufee  of  a  llatute  merchant,  k^c.  may  at  any  time  fue  execu- 
tion on  them  v.-ithout  the  delay  or  charge  of  z  fci.  fa. 

Alfo,  as  tc  recognizances  at  common  law,  and  ftatutes  and  re- 
cognizances mtroduced  by  ftatute  law,  we  muft  further  diftin- 
guifli,  that  If  on  the  firft  the  conufee  dies  before  execution  fued, 
his  executor  ftiali  not  fue  it,  even  within  the  year,  without  bring- 
ing z  fci.  fa.  againft  the  eonufor.  The  reafon  is,  becaufe  the  law 
prefumes  the  debt  might  have  been  paid  to  the  teftator,  and  there- 
fore will  not  fuffer  the  debtor  to  be  molefted,  unlefs  it  appear  that 
he  hath  omitted  to  perform  the  judgment.  And  this  is  to  be  done 
hy  fi.fa.  brought  by  the  executor,  for  the  alteration  of  the  perfon 
aitereth  the  procefs  at  common  law.  But  this  tending  to  delay, 
the  ft  fa.  is  taken  away  in  ftatutes  and  recognizances  by  ftatute 
law,  by  the  feveral  a£ls  of  parliament  which  introduce  them  ;  and 
therefore  upon  the  death  of  the  conufee  of  a  ftatute  merchant,  i^c. 
his  executors  may  come  into  Chancery,  and  upon  their  producing 
the  teftament  and  the  ftatute,  fliall  have  execution  without  zfci,fa, 
as  the  teftator  himfelf  might. 

If  a  man  be  bound  in  a  recognizance  to  the  king,  upon  condi- 
tion to  be  of  good  behaviour,  l^c.  he  cannot  be  indifted  for 
(r)  breach  of  the  good  behaviour,  by  which  he  forfeits  his  recog- 
nizance, without  zfci.fa.;  for  lizfci.fa.  had  been  brought,  he 
might  have  pleaded  fomc  matter  m  difcharge  thereof, 
-And  how  to  be  aflJgiKd,  Wr  3  Bulft,  »20«    Cro.  Jac,  412.    Stil.  3^69, 


If  a  man  acknowledge  a  recognizance  to  be  paid  at  a  day  with-  »i  E.  •j.at, 
in  the  year  after  the  date  of  the  recognizance,  in  this  cafe  he  may  ^-  R»'*-Abr. 
have  execution  hy  Ji.fa.  or  elegit  wiihin  the  year  after  the  day  of  j^inft^l^'i. 
payment,  though  the  year  be  paft  from  the  date  of  the  recog- 
nizance. 

If  A.  enters  Into  a  recognizance  or  ftatute,  Iffc.  to  B.,  and  the  2  RoJI.  Abr- 
fum  is  made  payable  at  three  feveral  days,  as  20  /.  at  each  day,  ^SS- 
the  whole  debt  being  60/.,  when  the  firfl:  day  of  payment  is  ainft.'-o^! 
elapfed,  the  conufee  may  have  execution  for  20/.  immediately,  471- 
and  fo  for  the  reft  as  it  becomes  due,  without  waiting  for  the  lalt  S^"-  **• 
day  of  payment,  as  he  muft  have  done  if  the  debt  had  been  due 
by  bond.     And  this  holds   as  well  on  recognizances  at  common 
law  as  upon  ftatutes.     And  the  reafon  is,  becaufe  thefe  are  in 
nature  of  three  feveral  judgments. 

If  a  man  recovers  an  annuity,  he  (hall  have  execution  for  every  ^*o"-  Abr^ 
time  that  occurs  after  hyf..fa.  or  elegit  within  the  year  after  the  '^^intt./LTu 
tim.e  Incurred,  though  the  year  be  paft  from  the  judgment,  but  not  Saik.  258. 
after  the  yeat  without  a  fci.  fa.  p'-  "•  . 

'  ■'      -^  a  Ld.Raym.  8c6.    2  Salk.  600.  pi.  o. 

If  two  acknowledge  a  recognizance  of  100/.   qiiilihet  eortini  in  a  Inft.  39s* 
folido,  that  is,  jointly  and  feverally,  the  conufee  may  fue  feveral 
Jci.fa.  againft  the  conufors  upon  this  recognizance. 

So,  if  A.^  B.i  and  C.  bind  themfelves  jointly  and  feverally  in  a  iRolU  Akr: 
ftatute,  the  conufee  m.ay  have  execution  againil  one  of  them  4^^. 
alone,    or  againft   all  together ;  but  he   cannot  have  execution  , 

againft  two  only,  for  the  execution  muft  purfue  the  ftatute  which 
is  joint  or  feveral,  but  execution  againft  two  is  neither  one  nor 
the  other. 

By  the  ftatute  32  if.  8.  c.  5.  it  is  enafted,  That  if  lands  de-  Co.LIt.zy>. 
llvered  in  execution  on  juft  caufe  be  recovered  from  the  tenant  ainft-^'?^* 
by  execution  before  he  hath  received  his  whole  debt,  the  conufee 
(and,  by  a  favourable  conftrudion  of  the  ftatute,  his  executors) 
may  have  z  fci. fa.  out  of  that  court  where  the  execution  is  firft 
awarded,  or  out  of  any  court  where  the  record  fliall  be  moved  by- 
writ  of  error  and  affirmed.  But  this  ftatute  is  to  be  conftrued 
under  thefe  reftridions,  that  where  the  conufee  hath  remedy  for 
part  of  his  debt  in  pnefentiy  or  futuro  for  the  whole  or  for  part, 
there,  he  can  have  no  aid  or  benefit  of  this  ftatute. 

Herein  likewife  we  may  confider,  thiit  z  fci.  fa.  ad  rehabendam  2R0IL  Abt- 
terrain  lies  for  avoiding  executions  on  thefe  ftatutes,  which  differs  1  ^• 
from  the  writ  of  audita  querela^  for  that  avoids  an  execution  un- 
Juftly  obtained  at  fIrft ;  but  the  fci.  fa.  allows  the  execution  juft 
at  firft,  but  ihews  that  the  end  for  which  it  was  granted  being 
obtained,  it  ought  of  confequence  to  ceafe. 

And  therefore  if  the  con u for,  after  his  land  is  extended,  ten-  4  Co.  67. 
ders  the  money  to  the  conufee,  who  refufes  it,  or,  if  the  debt,  ^  j'^'^u*  39^^' 
with  all  cofts  and  damages,  which  the  ftatute  de  mercatorihm  4.80.497. 
allows,  be  fatisfied  from  any  cafual  profit  arifing  from  the  land, 
in  thefe  cafes,  the  conufor  is  put  to  his  fci.  fa. f  and  cannot  enter. 
But  in  cafe  of  an  elegit  on  a  recognizance  at  common  law,  when 
the  conufss  i»  anfwered  his  debt  by  the  perception  of  the  certain 

•nd 


no  ^cire  JTacia^, 

and  ufual  profits  of  the  land,  the  debtor  may  enter,  and  Is  not  plit 
to  his/ci.fa.  Yet  in  this  cafe,  if  the  creditor  be  fatisfied  by  an 
accidental  perquifite,  there  the  debtor  cannot  enter,  but  muft  have 
a /f/.  fa.  ad  rehabendam  terrain.  And  the  reafon  of  thefe  diftinc- 
tions  is,  becaufe  in  the  fir  (I  cafe  the  execution  iffbes  according  to 
the  diredion  of  the  ftatute^  not  only  till  the  principal  debt  be 
levied,  but  all  cofts  and  damages  arifing  by  reafon  thereof-,  and 
therefore,  fince  the  damages  are  not  afcertained,  the  record  will 
always  oppofe  an  entry,  which  is  but  an  a<St  In  pais^  and  cannot 
be  turned  into  a  defeafance  of  a  matter  of  record  till  fuch  damages 
are  fettled  on  record  in  thtfci.fa.  But  in  the  fecond  cafe,  when 
the  debt  is  certain,  and  the  value  of  the  land  afcertained  In  the 
extent,  there,  when  fuch  debt  is  paid  by  perception  of  fuch  fettled 
profits,  there  Is  no  a£l  on  record  to  oppofe  an  entry,  and  therefore 
an  entry  is  lawful.  But,  where  the  fatisfa£tion  arifes  from  acci- 
dental profits  which  do  not  appear  in  the  extent,  this  then  Is  ftill 
matter  of  record  In  cppofition  to  the  entry,  fince  fuch  accidental 
profits  do  not  appear  in  the  valuation  of  the  land  fettled  by  the  ex- 
tent on  record. 
4  Co.  67.  So,  if  lands  be  extended  on  a  fhatute,  and  the  time  of  the  extent 
2.  Rol.  Abr.  expired,  the  conufor  is  put  to  hXsfci.fa.^  becaufe  the  conufee  may 
^^^'  have  caufe  to  hold  the  land  longer  than  the  time  of  extent,  for  he 

may  retain  It  till  he  has  received  his  cods  of  fult  and  reafonabl6 
expences. 
i  Rol.  Abr.       But  Yio/ci.fa.  lies  upon  a  general  averment  that  the  conufee  has 
482.  levied  the  debt  before  the  time  of  the  extent  expired,  becaufe  this 

may  happen  by  the  conufee's  Induftry  in  Improving  the  land, 
which  the  debtor  can  take  no  advantage  of.     So,  If  the  land  taken 
in  execution  be  really  worth  20  /.  peraiin.,  but  it  Is  extended  only 
at   10/.,  though  by  this  computation  it  is  evident  the  conufee 
might  levy  the  debt  before  the  time  of  the  extent  is  ended,  yet  the 
conufor,  upon  an  averment  that  the  debt  is  levied,  Ihall  have  no^ 
fcufa.f  becaufe  that  would  be  contrary  to  the  record,  and  the  court 
is  to  judge  of  the  value  according  to  the  extent;  by  which  It  ap- 
pears that  the  debt  is  not  levied.     But,  if  the  conufee  has  levied 
part  by  cutting  wootl,  and  has  received  the  refidue,  as  appears  by 
,an  acquittance,  in  this  cafe  he  (hall  have  ?Lfci.fa.     The  reafon  is, 
becaufe  the  end  of  the  extent  being  only  to  fatisfy  the  conufee  his 
reafbnuble  demands,  whenever  It  appears  to  the  court  that  they  are 
anfwered,  v/hcther  it  be  by  the  perception  of  the  profits  or  other- 
wife,  they  grant  ^.fci.fa.  to  avoid  the  extent, 
a  Rol.  Abr.       If  the  conufee  has  levied  part  of  the  debt  according  to  the 
♦Sa*  extent,  the  conufor,  upon  tender  of  the  refidue  in  court,  fliall  have 

•s.Jci.fa.  to  recover  the  lands  within  the  time  of  the  extent ;  for 
here  it  appears  on  record  hovi'  much  was  due  at  firfl-,  how  much 
was  paid,  and  what  remains  due  and  In  arrear.  But,  if  the  conufor^ 
had  tendered  the  remainder  of  the  debt  out  of  court,  or,  if  in 
court  he  had  only  ofi'ered  to  come  to  an  agreement  with  the  con- 
ufee, in  neither  of  thefc  cafes  fiiall  xhtfci.fa.  be  granted,  becaufe  it 
tloci  not  apppar  on  record  that  the  debt  is  paid. 

The 


©cite  JTacia<?.  u  i 

The  grantee  of  a  reverfion  may  bring  ayiv.  fa.  agalnft  him  who  Dyer,  i.  pi. 
hath  execution  of  the  lands  on  a  ftatute-merchant,  on  alleging  that  ^* 
he  hath  fatisfaftion  by  fome  cafual  profits,  though  he  was  not  party 
or  privy. 

{Scire  fac'ia-s  in  the  Petty-bag  will  lie  on  a  bond  given  to  the  late  Rex  v. 
kin?,   his  executors   and   adminiftrators,   as    within    -52  H.  8.  p^'^fof'^**. 
^-  39-3 


Ld.  Raym. 
1327. 


3,  Of  the  Scire  Facias  on  Letters  Patent. 


The  writ  oifci.fa,  to  repeal  letters  patent  lieth  in  three  cafes  :  4  Inft.  SS. 
ift,  "When  the  king  by  his  letters  patent  doth  grant  by  feveral 
letters  patent  one  and  the  felf  fame  thing  to  feveral  perfons,  the 
firft  patentee  fhall  have  zfci.fa.  to  repeal  the  fecond :  2dly,  When 
the  king  doth  grant  a  thing  upon  a  falfe  fuggeftion,  he  prarogatlvd 
r^gis  may  by  fci.  fa.  repeal  his  own  grant:  3dly,  When  the  king 
doth  grant  any  thing  which  by  law  he  cannot  grant,  he  Jure  regis, 
and  for  the  advancement  of  juftice  ai>d  right,  may  have  zfci.fa.  to 
repeal  his  own  letters  patent ;  and  the  judgment  in  all  thefe  cafes 
is,  ^(od  pradi^cs  liter  £  patentes  diBi  domim  regis  fevocentiir^  can- 
celletitury  evacuentiiry  adnul/entur,  et  vacua  et  invalids  pro  nullo  peni- 
tits  hab-eantur  et  tetieantitr^  ac  etiajn  quod  irrotulamentum  eortindem 
cancelletury  cajfeiur  et  adnihiletur. 

Where  a  patent  is  granted  to  the  prejudice  of  the  fubjeft,  the  zVenr.  3U« 
king  of  right  is  to  permit  him  upon  his  petitiop  to  ufe  his  name  ?^**^J5.'"^  ** 
for  the  repeal  of  it  iny2z._/a.  at  the  king's  fuit;  and  to  prevent  Butler, 
multiplicity  of  adlions  :  for  fuch  anions  will  lie  notwithftanding  3  Lev.  220, 
fuch  void  patent :  as,  where  the  king  grants  a  patent  for  holding  "'•  |"  ^* 
a  fair  or  a  market  without  a  writ  of  ad  quod  damnumy  or  where  fuch  s.  p. 
writ  hath  been  deceitfully  executed,   in  fuch  cafe  zfci.fa.  lies  to 
repeal  the  patent. 

And  though  in  the  above  cafe  it  was  urged  that  a  fci.  fa.  did  3  Lev.  ?2i. 
not  lie  to  repeal  fuch  patents,  becaufe  there  is  [a)  another  remedy  i")  ^°^  ^^is 
by  the  common  law,  i.  e.  by  aflife  of  nuifance,  quod permittat y  &c.  ""'j^^  ^^^ 
where  the  matter  {hall  be  tried  by  a  jury  and  feveral  judges,  and  n  Co.  74., 
not  by  one  judge  only,  as  it  is  in  {b)  Chancery;  yet  it  was  re-  ^,  .^°', 
folved,  that  the  king  has  an  undoubted  right  to  repeal  a  patent  j./^'j]  '* 
\rherein  he  is  deceived,  or  his  fubjeQs  prejudiced,  and  that  by  [lA  it  Is  the 

fci.  fa.  hlgheft  poiat 

J       J  of  :ne  Lord 

Chancellour's  jurifdiftion  to  cancel  the  king's  letters  patent  under  the  great  feal.  4  Inft.  S8.  "ytdeudK 
Jurifdiftion  ot  the  Court  of  Chancery.  [This  proceeding  in  zjcirefucias  to  repeal  letters  patent  is  in 
a  particular  manner  derived  from  the  great  feal ;  for  the  very  end  of  the  fuit  is,  and  fo  is  the  judgment, 
that  they  be  recalled  into  the  fame  place  whense  they  went  forth  under  the  great  feal,  that  '.hey  may  be 
cancelled,  that  is,  that  the  great  foal  may  be  taken  off.  In  the  cafe  of  :he  Ma\cr  ar.d  BurgcJJcs  cf  Liver- 
pool againji  the  Chjnccllour  cf  (he  Coiintf  Palatine  of  Lancafter,  in  B.  R.  Trin.  xz,  Ann.  there  was  a 
'/arc/j.i'fli  to  repeal  a  chaiter  granted  to  that  corporation  under  the  great  feal  of  the  county  pilatine.  To 
this  fuit  a  prohibition  was  moved  for,  for  want  of  jurlfdiiStioTi  In  the  court.  But  it  was  refolvcd,  that 
that  court  had  jurifdidion  of  the  caufe,  and,  amo  ig(V  other  reafons  which  were  given  for  that  judgment, 
it  was  declared,  that  this  authority  was  incident  to  the  feal  of  the  county  palatine  :  that  the  complaint 
cf  the  writ  being,  that  the  Chancelteur  had  wrongfully  put  the  feal  to  it,  it  was  proper  to  be  examined  in 
that  court  where  the  feal  was  kept.     See  Mr,  Yorke's  argument  in  i  Str.  151.  J   • 

It  was  likewife  obje£led  in  the  above  cafe,  that  there  ought  to  3  Lev.  223. 
have  beeo  an  oflice  found  before  the/^/'./a.  iffued^  for  that  a/i./j. 

is 
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U  a  jucficial  writ,  and  ought  to  be  founded  on  a  record ;  to  which 
it  was  anfwered  and  refolved,  that  true  it  is,  "nfcufa*  ought  to  be 
founded  on  a  record ;  and  fo  it  is  here,  for  the  patent  is  a  record 
in  Chancery  upon  which  this  fc'i.  fa.  iflued,  and  it  is  a  fufficient 
record  whereon  to  found  it.  Bur,  where  the  fci.fa.  is  brought 
for  the  forfeiture  of  a  patent  or  other  thing  in  another  court,  there 
ought  to  be  found  an  office  in  fuch  other  court  before  xh^  fci.fa, 
iflues,  except  the  forfeiture  appears  of  record  in  the  fame  court 
whereupon  to  found  the  fci.fa.  And  where  the  office  is  found, 
<«)9Co.96,  the  king  (hall  feize  (a)  prefently  upon  the  office  found  :  but,  where 
the  office  is  founded  upon  the  office  itfelf,  as  here,  the  king  can- 
not feize  until  the  forfeiture,  or  other  defe£t  of  the  patent  be  tried 
upon  the  fci.fa^ 

4.  Scire  Facias  by  and  againft  Executors  and  Adminiftrators. 

slnfl.  4.71.        One  that  is  no  party  to  the  record,  recognizance,  fine,  or  judg- 

Godb.  83.     jnent,  as  the  heir,  executor,  or  adminiftrator,  though  they  be 

•93.  P"vy,  and  it  be  within  the  year,  fliall  have  no  writ  of  execution, 

but  z fci.fa.  to  enable  themfelves  to  the  fuit.     And  fo  of  the 

tenant  or  defendant,  for  the  alteration  of  the  perfon  altereth  the 

procefs.     Otherwife,  in  the  cafe  of  a  ftatute  flaple  or  merchant, 

becaufe  the  procefs  is  given  by  other  a£ls  of  parliament. 

7  Mod.  68.       But,  if  there  be  two  plaintiffs  in  a  perfonal  aftion,  and  one  of 

«ho"^d'that  *^^"^  '^^^»  ^^^^  ^^^^  "°^  P"'  ^^^  ^^^^^  ^°  z  fci.fa.  So,  (h)  if  one 
Ic  had  been  of  the  defendants  die,  becaufe  the  fame  party  flili  remains  on 
fo  lacsiy  ad-  record. 

|udgrd  ;    for 

this -ri./*  Moor,  367.   pi.   503.       Noy,  150.        Carter,  112.    12a.   i2o.   193.  (i)   5  Mod.  339. 

S.  P.  Refolved,  if  a  fuggeltion  of  his  death  be  made  on  the  recoid,  bm  not  otherwife,  becaufe  then 
a  would  not  be  agreeable  to  the  record.  Salk.  319.  pi.  3.  Ld.  Raym.  244-  Comb.  44U 
5  Mod.  38.     Carth.  404.     6  Mod.  108.  rt  tide  ftat.  8  &  9  W.  3.  c.  11.  f.  7.       [Vol.  I.  15.] 

■Mod,  18S.        So,  if  there  be  judgment  againft  y/.,  and  thereupon  zfi.fa.  be 

Fairer  v.      fyg^  Qut,  but  before  execution  A,  die  inteftate,  there  needs  x^ofci. 

etlldc^h.    ^*  *°  renew  this  judgment,   but  execution  of  the  goods  may  be 

Execution,    made  in  the  hands  of  the  adminiftrator  *,  for,  as  the  party  him- 

felf  could  not  have  made  any  defence  to  the  writ  of  execution, 

there  is  no  reafon  that  his  reprefentative  fhould  be  in  a  better 

condition. 

Cro.  Jac.  4.       It  was  formerly  held,  that  if  an  adminiftrator,  having  obtained 

Yale  V.        judgment  againft  a  creditor  of  the  inteftate's,  died,  the  admini- 

j^dged 'fay "    fti'^i^o^  ^<'  ^°"'^  "'^"  could  not  have  a  fci.fa.  on  this  judgment  for 

three  judges  Want  of  privity,  but  muft  begin  anew. 

againft  one. 

Yelv.  33.  SO.     But  for  this  t';V«  Cro.  Car.  167.     Latch,  40.     Palm.  443.     5  Co.  9.     And.  a  3. 

Moore,  40.     z  Saund.  149.     Sid.  29.    2  Sid.  122. 

(0  It  muft  But  now  by  the  17  Car.  2.  cap.  8.  It  is  enaded,  «  That  where 

appear  that    «  ^^y  ^^j  judgment  after  vcrdid  ihall  be  had,  by  or  in  the  name 

"^)^;?7^for  a  "  of  any  executor  or  adminiftrator,  in  fuch  cafe  an  adminiftrator 

judgment  by  «  de  bonis  tion  may  fue  forth  z  fci.  fa.  and  take  execution  upoa 

default  is  not  c*  fuch  judgment." 

within  the  '       o 

e<juityofthis  flatute.  Salk.  322.  pi.  10.  4  Ld.  Rsym.  1C72.  6  Mod.  290.  11  Mod.  34.  pi.  6> 
If  an  adminiftrator  obtaifij  a  decree,  but  dies  before  enrolment,  the  admini/trsto- A  itftii  km  »»/  rerifc 
thii  d%:ee  witi^in  ^%  equity  of  thii  ftatucct    2  Yccat  ;tj/c 
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If  an  adminiftrator  durante  mimritate  brings  an  aftion  and  re-  Roll.  Abe 


8S8. 
Cro.  Car, 


covers,  and  then  his  time  determines,  the  executor  may  have  a 
fcufa.  upon  that  judgment.  ^27. 

zBrownl.  S3.     GodS.  104.     Lev.  i8i.     Keb.  753, 

So,  if  fuch  an  adminiftrator  obtains  judgment,  he  may  bring  2  Lev.  37, 
Tifci.fa.  againfh  the  bail,  and  they  cannot  object  that  the  infant  FT''""*^: 
is  of  full  age,  for  the  recognizance  being  to  the  adminiftrator  hini- 
felf  by  name,  though  he  be  adminiftrator  durante  minori  £tate  ta?!- 
tiim^  yet  he  may  have  zfci.fa,  againfh  the  bail. 

[An  adminiftrator  durante  7mnor:tater)\)'i\\ntA  adecree  to  account:  Coke  v. 
the  infant  married,  and  a  new  adminiltration  daring  her  minority  Hodsesi 
was  granted  to  her  hufband.  It  was  objected,  that  fuch  an  ad- 
miniftrator cannot  at  law  take  execution  on  a  judgment  obtained 
by  the  former  adminiftrator.  But  it  was  ordered,  that  the  defend- 
ant fhould  anfwer,  and  that  matter  be  faved  to  him  at  the  hearing 
of  the  caufe. 

A  judgment  on  a  warrant  of  attorney  entered  in  the  vacation  See  the  cafes 
againft  a  defendant  who  died  in  the  preceding  term  is  good,  and  p^^js*^^ 
execution  tefted  on  a  dzy  prior  to  the  death  of  the  defendant  may  6  Term. 
be  fued  out  upon  it.     Seais,   where  it  is  tefted  on  a  dzy  po/ferior  ?^P*  3^^* 
to  the  defendant's  death,  for  in  that  cafe  the  judgment  muft  be  prawater,* 
revived  againft  his  reprefentative  hy  fcirg  facias.^  Anftr.  5So, 

Bragner  v.  Langmead,  7  Teirm  Rep.  20. 

5.  By  and  againft  Heirs  and  Tertenants. 

It  is  clearly  agreed,  that  in  all  real  aftions  ^.fci.fa.  lay  at  the  ajnft.  469, 
common  law,  and,  confequentlv,  that  an  heir  may  by  fuch  writ  3  Co.  12. 

J         c  1  ■  e         -J  il.   •       J    I        I,-      2Salk..  600. 

revive  and  enforce  the  execution  or  a  judgment  obtained  by  nis    |  ^_ 

anceftor.  Ld.  Raym.  S06.     Salk.  ^^l.  pi.  11.     7  Mod.  50.  64.     4Mod.  24S. 

Alfo  it  is  held,  that  if  the  demandant  in  a  writ  of  coufenagCj  19E.4. 5  b. 

or  other  [a]  real  action,  m  which  land  and  damages  are  recovered,  |^^^j|*  3-^^* 

has  judgment,  and  dies,  the  heir  flvall  take  out  execution  as  to  889. 

the  land,  and  the  executor  as  to  the  damages.  •  ('')  s°'  °^ 

a  recovery 
in  u-afle,  the  heir  fhall  have  exec  a -.ion  of  the  hnd,  and  the  executor  of  damages.     43  E.  3.  2.     i  Roll. 
Abr.  889. 

And  as  -x  fci.  fa.  lies  for  the  heir,  fo  it  lies  againft  {b)  him  on  Dyer,  81. 
a  iudgment  obtained  againft  his  anceftor.     But  this  is  to  be  un-  ''°*   ''* 
derftood  where  lands  in  fee-fimple  defcend  to  the  heir,  for  it  would  (/,)  Againft 
be  unreafonable  to  fubje£t  the  heir  to  the  payment  of  his  anceftor's  ihe  hejr  of 
debts  any  further  than  the  value  of  the  afters  defcended.     Alfo,  ^^J^^'y^c. 
if  the  heir  be  within  age,  he  is  not  liable  to  execution  during  his  ^^Z 
1.  minority,  but  in  fuch  cafe  the  parol  muft  demur. 

And  though  an  heir  only,  who  hath  lands  in  fee-dmple  defcend-  sid.  5^. 
ed,  is  bound,  yet,  if  A.  be  tenant  for  life,  remainder  to  B.  his  fon  Raym.  19. 
in  tail,  and  A.  enter  into  a  recognizance  and  die,  C^  bring  zfci.fa. 
and  B.  be  returned  heir  and  tertenant,  and  warned,  but  make  de- 
fault, he  can  have  no  audita  querela  to  avoid  this  execution,  be- 
caufe  he  had  a  day  given  in  court  to  fet  alide  the  recognizance,  and 
it  was  his  folly  not  to  appear  when  warned, 

Vol.  VI.  I  If 
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Vern.  145,        If  tlicre  be  a  fequeftration  for  a  perfonal  duty  againfl;  the  an- 

1^""*  iT-    ceftor  where  the  heir  is  not  bound,  and  the  defendant  die,  therfi 

3  Lev  '355.    is  an  end  of  the  fequeftration  ;  ;nid  it  cannot  be  revived  againft 

the  heir,  becaufe  neither  the  heir  nor  the  lands  are  bound  by  fuch 

decree.     But,  if  the  decrte  was  upon  a  covenant  that  bound  the 

heir,  and  the  defendant  died,  fuch  decree  might  be  revived  by 

fi'^fz.       fubpocjiafd.fa.  againft  the  heir,  to  fliew  caufe  agamll  the  decree, 

^"4-5-J        jf  ti^e  decree  be  enrolled  of  record,  or  if  not,  by  bill  of  revivor;  ^ 

and  when  revived  againft  the  heir  and  executor,  (which  is  the 

ufual  and  regular  way,)  the  fequeftration  alfo  will  be  revived  oil 

motion,  if,  upon  coming  into  court,  caufe  is  not  fhewn  why  the 

decree  fliould  not  be  revived. 

Carth.  107.       Where  a  judgment  is  had  a.2;ainn:  one  who  dies  before  execution, 

Tifci.fa.  will  not  lie  againft  his  heir  and  tertenants  until  a  nihil  is 

returned  againft  his  executor. 

And.  161.  It  is  laid  down  as  a  general  rule,  that  in   all  cafes  where  the 

(a)  On  a      («)  inheritance  or  freehold  is  affceted,  the  tenant  of  the  freehold  is 

motion  to       2     1  1        ,        ^ 

reverfean      to  be  made  a  party. 

outlawry  in  treafon  it  was  obje(Seii,  that  there  ought  to  be  afci.fn.  to  the  Lords  mediate  and  immediate 
before  the  outlawry  ihall  be  reverfed  ;  but  held  not  to  be  neceil'ary,  the  forfeitures  in  treafon  belonging 
to  the  king,  ard  not  to  them.     4  Mod.  366. 

Salk.  339.  Hence  it  hath  become  a  fettled  point,  not  to  reverfe  a  fine  with- 

^VVk      s  ^^^  '^ /'■''•  fi'  returned  againft  the  tertenants  ;  for  the  conufees  are 

pi.  ^.         '  hut  nominal  perfons,  and  the  tertenants  ought  not  to  be  put  out 

Comb,  318.  of  pofleHion  without  warning  to  defend  themfelves,  for  they  may 

i^yErjS-i-    have  a  releafe  to  plead,  or  fome  other  defence  to  make. 
C0.Ent.233. 

Cro.  Eliz.  474.  739.     Bridgm.  69.     Moor,  524. 

Carih.  III.        So,  upon  a  writ  of  error  to  reverfe  a  common  recovery,  it  wns 

Sld!°'''  '^^*  ^^'^'^     y  ^^^^^  ^^^*  ^'  ^'^^"^  though  the  granting  zfci.fa.  in  fuch  cafes 
pi.  i]    Earl  againft  the  tertenants  is  difcretionary,  and  not  JlriBi  juris y  yet, 
of  Pern-        that  it  being  the  conftant  courfe  of  the  court  to  grant  it,  he  was 
broke  scafe.  q£  opinion  not  to   depart  from  that  which  had   been  the  ufual 
courfe  of  the  court,  and  therefore  awarded  a  fci.  fa.   though  the 
cafe  was  of  a  hard  nature,  and   attended  with  extraordinary  cir- 
cumftances. 
27  H.  6.  Regularly,  the  fci.  fa.   is  to  be  awarded  to  the  (b)  heir  and  ter- 

'35-  tenants:  and  it  feems  to  be  the  better  opinion,  that  the  tertenant 

-Co.  1 3. a.  alone  is  not  to  be  charged,  and  that  therefore  until  the  heir  be 
Cro.  Car.  fummoned,  or  that  it  be  returned,  that  there  is  not  any  heir  to  be 
2)5. 3' V  fummoned,  or  tliat  the  heir  hath  not  any  lands  to  be  charged, 
/"i  maybe  ^^^^  tertenant  ought  not  to  be  charged,  for  the  heir  may  have  a 
againit  the  releafe  to  plead,  or  other  matter  to  bar  the  execution ;  and  his 
heir  and        j^^^^  jg  rather  to  be  charged  than  the  land  of  the  tertenant,  for 

tertenants,         ii-nii  1  •:•  ■     n      ^  i 

and  the  heir  the  heir  Ihall  not  have  contribution  againlt  the  tertenant,  as  the 
cannot  ob-  tertenant  ihall  have.  Alfo,  if  the  heir  be  within  age,  the  parol 
jeft,  that  a    £|^^jj  (jemur,  and  the  tertenant  fliall  have  advantage  thereof. 

Jci.  fa.  ought  '  O 

full  to  iffue  againft  him.     Cro.  Eiiz.  896.     Sir  Chriftopher  Hejden's  cafe. 

All 
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AU  thfe  tertenants  are  to  be  fummoned,  and  therefore  In  zfcufa.  Saik.  40. 
tagainft  fome  of  them  they  may  {a)  plead,    that  there  are   other  P^-  9- 
(^)  tertenants  not  named,  and  pray  judgment  if  they  ought  to  li'^^'lH) 
anfwer  quoufqtie  the  others  are  fummoned.  pi.  n.s.  c! 

6  Mod.  134. 
199.  226.  S.  C.  (tf)  But,  when  a  tertenantis  fummoned,  and  he  doth  not  plead,  that  there  are  other 
tertenants  not  fummoned,  he  ihall  never  afterwards  have  ^Jcl.  fa.  or  audita  querela  to  compel  the  others 
to  Contribute.     Moor  524.  {b)  Where  plea,  that  another  was  jointly  (eifed   with  him,  vide  Rol. 

Rep.  57.     a  Jon.  122.     Comb.  185. 

But  it  hath  been  doubted,  whether  fuch  tertenants  could  plead  2  Vent.  104. 
other  tertenants  not  warned  in  another  county,  which  it  is  now  Pi^ynne  v. 
held  they  may ;  and  accordingly  it  hath  been  determined,  tliat  ^^^"si^^^"^* 
when  one  tertenant  is  returned  fummoned  upon  Tifcufa.  he  may- 
plead  that  there  are  other  tertenants  though  in  another  county, 
and  that  this  is  not  within  the  ftatute  16  fa"  1 7  Car.  2.  cap.  5.  which 
relates  to  an  extent  executed. 

Upon  a  judgment  in  debt  -a.fci.fa.  IlTued  againft  the  tertenants,  Cro.  Jac. 
and  A.  was  returned  tenant,  who  pleaded  that  J.  S.  was  feifed  of  ^^' 
20  acres  of  land,  which  were  the  defendant's  at  the  time  of  the  sir  Joha 
judgment  given,  and  prayed  judgment  if  he  (hould  be  put  to  an-  Crous. 
fwer  until  J.  S.  was  warned.     On  demurrer,  this  was  held  a  good 
plea :  but  it  was  faid  that  the  writ  fiiould  not  abate,  but  that  the 
defendant  ihould  not  anfwer  till  the  other  was  warned.     And  it 
was  faid  by  Houghton  Juftice,  that  there  was  a  diverfity  between  a 
Jci.fa.  to  have  execution  on  a  judgment  In  debt,  and  to  have  ex- 
ecution on  a  judgment  in  a  real  adlion  j  for  in  the  lafl:  cafe.  It  Is 
no  plea,  for  every  tenant  fhall  anfwer  for  himfelf,  and  one  may 
lofe,  and  the  other  not ;  but  in  the  firft  cafe  each  ought  to  be  con- 
tributory for  Ills  part. 

If  there  be  judgment  in  debt  againft  two,  and  one  die,  zfci.fa.  Ltv.  50. 
lies  againft  the  other  alone,  reciting  the  death ;  and  he  cannot  J^^^^-  ^6. 
plead  that  the  heir  of  him  that  is  dead  has  aflets  by  defcent,  and  Edfa'r  v!* 
demand  judgment  if  he  ought  to  be  charged  alone  ;  for  at  [c)  com-  Smart. 
mon  law  the  charge  upon  a  judgment  being  [d)  perfonal,  furvived  ;  ^'}  ^ ^'  3« 
and  the  ftatute  We/Im.2.  (13-feV.  i.  Ji.  i.)  that  gives  ti\t  elegit  \eX?^%- 
does  not  take  away  the  remedy  of  the  plaintiff  at  the  common  law,  29  Aff.  pi. 
and  therefore  the  party  may  take  out  his  execution  which  way  he  '^''' 
pleafes,  for  the  words  of  the  ftatute  zxcjit  in  ekciio'ie.     But  if  he  [^d)  For  the* 
Ihould,  after  tiie  allowance  of  this  writ,  and  revival  of  judgment,  diflWence 
take  out  an  elegit  to  charge  the  land,  the  party  may  have  remedy  ^J^^^^j  * 
by  (t")  fuggeftion,  or  by  audita  querela.  perfonal  exe- 

cution, ani 
that  a  perfonal  execution  will  furvive,   though  a    real   ons  will  not,     -vUe    3  Co.  14.       Yelv.  207. 
Raym.  153.       aKeb.  3.331.       4  Mod.  315.       3K.eb.  295.       Salk.  319.  pi.  3.       Holr,  i.   pi.  a. 
Carth.  236.     Ld.  Raym.  244.     Comb.  44.1.     5  Mud.  338.     Carth.  404.     Show.  402.       (f)  For  ihis 
•z^iJe  F.  N.  B.  166.     44  E.  3.  10. 

Th.tfci.fa.  may  either  be  [f)  genera!  .igalnft  all  tertenants,  or  iS^lk.  600. 
againft  the  tertenants  naming  them  :  but  it  is  [g)  faid,  that  If  a  y' i> 
perfon  undertakes  to  name  them,  he  muft  be  fure  to  name  them  all.  ^g^. 

(/)  Whether  to  be  directed  to  all  the  executors  generally,  or  to  them  by  their  names.     2  Eulf.  231. 
{g)  Cumb.  282. 

1%  To 
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sSalk.598,       To  z  fci.fa.  againft  the  heir  and  tertenants,  the  (herifF  muft 
pi-  »'  return  that  they  are  tenants  of  all  the  lands  in  ballivdfud,  and  not 

that  they  are  tenants  of  lands  In  ballivdfud. 

6.  By  and  agauift  Hufband  and  Wife. 

Cro.  Car.  If  a  woman,  executrix  to  J.  S.  marries,  and  the  hufband  and 

207.  z?.-j.  y^rKc  bring  an  a£lion  of  debt  upon  an  obligation  in  the  right  of  the 

Long,  ad-^  ^^^^  ^^  executrix  to  J,  S.  againft  J.  D.  and  have  judgment  againft 

judged  ;  him  to  rccover  the  debt  with  damages  and  col\s,  and  after  the  wife 

though  ob-  dies  before  execution  fued,  the  hufband  (hall  not  have  a /2-i. /i. 

iccicd  the  •     .  ... 

judgment  upon  this  judgment ;  for  that  he,  though  he  was  privy  to  the  judg- 
was  for  the  mcnt,  (hall  not  have  the  thing  recovered,  but  it  belongs  to  the  fuc- 
cofts  and  da-  ceedinsT  cxecutor  or  adminiftrator. 

mages  which  o 

belonged  to  the  hufband,  though  the  debt  did  not,  and  therefore  the  fc':.  fa.  fhould  be  maintained  for 
the  damages  ;  h\ii3  Jd.  fa.  being  as  well  for  the  debt  as  damage^,  it  was  heid  not  maintainable ;  and 
whether  he  might  maintain  ijd.fa.  for  the  damages  and  cofts,  they  would  give  no  opinion.  Jon.  248. 
S.  C.  adjudged,  and  faid,  this  recovery  does  not  turn  ;t  to  the  proper  debt  oi  the  hufband,  as  it  would, 
if  the  baron  and  feme  recovered  the  proper  debt  of  the  feme. 

Sid.  537.  But,  if  hufband  and  wife  obtain  judgment  in  debt,  and  the 

sir  ^''*'     ^^^"^  AitSy  the  hufband,  without  taking  out  adminiftration  to  her, 

3  Mod.  188.  may  have  th  fci.  fa.  for  by  the  judgment  it  is  become  a  debt  to 

a  Leon.  14.    him. 

4  Leon.  186. 

Saik.  116.  If  a  woman  obtains  a  judgment  in  debt  and  after  marries,  and 

P];  7*  the  hufband  and  wife  fue  out  a  fci.  fa.  and  thereupon  have  an  award 

Grefliam,  *  of  execution,  though  the  wife  dies,  yet  the  hufband  (without  tak- 

adjudged.  ing  out  adiiiiniflration)  may  have  execution  upon  the  judgment, 

S°c''b'^^^*  ^^'  '^^  award  upon  the  fci.  fa.  attached  in  the  hufband,  and  (hall 

which  it  ap-  furvive,  though  objected,  the  award  on  the  fci.  fa.  made  no  alter- 

pears  the  ation,  becaufc  the  execution  muft  be  on  the  firft  judgment. 

year  expired 

before  the  fci.  fa.  taken  out,  and  faid  by  HJt,  Ch.  J.  that  the  debt  was  atiached  to  him  jointly  with 
his  wife  :  fo  that  although  the  award  of  the  execution  did  not  alter  the  nature  of  the  debt,  yet  it  altered 
the  property.     Carth.  415.     Skin.  6S2.  pi.  a.  S.  C. 

Carth.  30.  If  a  judgment  in  debt  is  obtained  againft  a  feme  fole,  who  after- 
Saik,  116.  wards  marries,  and  then  z  fci.  fa.  is  thereupon  brought  againft 
3  Mod.  186.  hufband  and  wife,  and  after  two  fiihi/s  returned,  judgment  is  given 
Comb.  103.  that  the  plaintiff  fhall  have  judgment  againft  them,  and  the  wife 
Skin.  68z.    dies,  the  hufband  (hall  be  liable  to  this  execution. 

pi.  z. 

Obrien  v.  Ram. 

Wortiey  V.  [On  a  plea  of  coverture  in  an  a6lion  of  debt  on  a  judgment,  a 
D^Te-  ^^"^^^^  ^"^^s  found  for  the  defendant,  and  a  writ  oiferi  facias  fued 
*  *  ■*  *  out  for  the  cofts,  commanding  the  (lierifF  to  levy  and  pay  them 
to  the  defendant,  and  her  hufband.  A  rule  was  granted  to  fliew 
caufe,  why  the  writ,  and  proceedings  thereon,  (hould  not  be  fet 
afide  for  irregularity,  it  being  a  maxim,  that  a  perfon,  not  a  party 
to  the  record,  cannot  be  benefited,  or  charged  by  the  procefs, 
"Without  a  fsire  facias.  The  court  were  clearly  of  opinion,  that 
the  proceedings  were  irregular.    And  Ajhhurfl^  J.  added,  the  wife 

might 
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might  have  had  procefs  in  her  own  name,  becaufe,  the  plauitiiF 
having  declared  againft  her  as  fole,  he  was  concluded  from  de- 
nying it.] 

7.  Scire  Facias  agalnft  Bail. 

Afci.Ja.  is  the  ufual  and  proper  remedy  agalnft  the  bail  when  Mnor,  4.32. 
judgment  hath  been  obt  ined  againft  the  principal,  and  no  fatif-  Cro.  Ei.a. 
faction  made  by  him.     This  is  founded  on  a  record,   to  wit,  the  Lev.  121;. 
ia£l  of  the  court  in  admitting  the  party  to  bail,  and  the  judgment  (^  -vide  t\t\e 
againft  him.      But  it  mud  appear  that  the  party  himfelf  hath  not  ^^'|'  '"^" 
fatisfied  the  judgment  -,  and  hence  it  hath  become  a  fettled  rule  (rf)'Tha!:it 
that  there  mull  be  (a)  a  capias  returned  againft  the  principal  before  muit  be  a- 
the/ci.fa.  is  to  ifliie  againft  the  bail  *.  '^'^.^  ^^^, 

year,  e!fe  not  till  a  fci  fa.  againft  the  principal.  2  Jon.  96 — Not  neceflary  to  recite  it  in  ths  fa.  fa. 
Cro.  Jac.  i;7.  *  And  the  courle  is,  to  get  the  Iheriif  to  return  non  eji  mvcr.tui  on  the  ca.  jc. 

If  there  is  judgment  againft  y^.  to  account,  and  manucaptors  Stil.  105. 
found  by  him  to  appear  before  auditors  afligned,  no  fci.  fa.  lies 
againft  the  manucaptors  or  bail  without  a  certificate  from  the  au- 
ditors to  the  court,  that  he  hath  not  conformed  -,  for  the  auditors 
are  judges  of  the  caufe,  and  may  excufe  the  non-appearance, 
and  may  appoint  a  fhorter  or  longer  day  for  the  party  to  appear, 
as  they  think  fit. 

In  -i  fci.  fa.  againft  bail,  they  cannot  plead,  that  the  principal  Cro.  Jac 
died  before  the  fci.  fa.  iflued  (J?),  but  they   may  plead,  that  the  ]^^^^^ 
principal  died  (c)  before  the  return  of  the  capias  againft  him  :  fo,  ^^^  Cro.Jac 
they   may  plead,   that  the   principal  died  before  any  judgment  97- 
againft  him,  becaufe  they  cannot  have  a  writ  of  error  to  reverfe  p^^^^'lH^ 
that  judgment.  Winch.  61. 

Stil.  324.  2  ..iod.  28.  308.  (<:)  But,  if  he  dies  after  the  return  of  the  ea/>iai,  this  will  not  excufe 
thebail.  Roll.  Abr. ',36.  [Glyn  v- Yates,  i  Str.  ;  i .  8  Mod.  ji.  S.  C.  Barry  v.  Barry,  2  Str. 
717.      2Ld.  Rayni.  1452.  S   C.     Filewood  v.  Pcpplewell,  2  Wilf.  67.  S.  P.] 

If  the  principal  furrenders  himfelf,  or  the  bail  render  him  up,  Moor,  8^SS. 
this  will  difcharge  the  bail,  and  may  be  pleaded  to  the  fci.  fa.  but  ^^^^^^'^^^ 
fuch  furrender  or  render  are  not  fufficient,  unlefs  the  plaintiff  or 
his  attorney  have  notice  of  it.      And  this  is  required,  that  the  i 

plaintifF  may,  if  he  pleafes,  charge  him  in  execution ;  alfo,  that 
he  may  not  be  at  any  further  trouble  or  charge  in  proceeding 
againit  the  bail. 

In  z  fci.  fa.  by  the  executor  of  the  plaintifF,  upon  a  judgment  ^'°_J'^' 
againlt  the  principal,  the  defendant  pleaded  that  the  teftator  fued  p,,  J^^^  ^. 
execution  by  fci.  fa.  againft  :he  bail,  and  had  judgment  and  ex-  Freeman, 
ecution  awarded  againft  them  :  it  was  held  no  plea,  becaufe  not 
fhewed  the  piaintifF  was  latisfied  by  the  execution  againft  the  bad; 
for  otherwife,  without  fatisfadion,  he  may  always  charge  the  bail. 

If  one  be  bail  for  A.  B.  C.  and  D.  and  before  the  return  of  the  ,  Lev.  195. 
fecond/«.  fa.   the  plaintifF  take  A.  in  execution,  yet  the  baU  pre  "l'^^2\^^^. 
not  difcharged  as  to  the  other  three,  for  they  undertook  to  brmg  ^  jo„.  75. 

in  all  four.  Aftry  v.  Balard. 

I  Q  [Scire 
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Barlow  V.  [_Sclre  facias  againfl  bail  in  error,  on  a  judginent  for  damages^ 

^"yrV,    g     muft  be  to  (hewcaufe,  why  plaintiff  fliould  not  have  execution  of 
the  dek  aforefaid  (the  fpecilick  fum  in  the  recognizance)  not  of 
the  damages. 
Simmonds  If  a  capias  ad fatisfaciendmn  againft  the  principal  is  left  with  the 

V.  ^'"^^f-  Iheriff  before  the  allov/ance  of  a  writ  of  error,  and  appears  after^ 
ziiL  '  wards  to  be  returned  fwn  ej}  inventusy  it  flv.ill  be  prefumed  to  be 
returned  after  the  writ  of  error  fpent,  and  it  is  fullicient  to  found 
Vi /(ire  facias  againfl  the  bail. 
zMod.Ca.  If  the  fcire  facias  againft  the  principal  after  judgment  has  only 
3°5-  four  days  between  the  tefle  and  return,  and  2^  fcire  facias  is  brought 

againft  the  bail,  proceedings  {hall  be  ftayed,  upon  motion  by  the 
bail. 
Myer  V.  AVhere  after  error  brought  by  the  principal,  -3^  fcire  facias  was  fued 

Artnur,        ^^j.  againft  the  bail,  the  court  ordered  the  proceedings  to  be  ftop- 
ped,  on  the  bail  confenting,  if  the  judgment  were  affirmed,  to  fur- 
render  the  principal,  or  give  judgment  on  th&fci.fa. 
Capionv.  Where  the  writ  of  error  by  the  principal  was  allowed  before 

Archer,         j^^g  iimt  was  expired  within  which  the  bail  had  indulgence  to  fur- 
j  Bmr,  340.  ,         ,  .  ^.      ,      1  ,  .  r   r     1      ,1 

render  the  principal,  thougii  notice  or  iuch  allowance  was  not 

given  to  the  plaintiff's  attorney  until  after  the  expiration  of  that 

timej  the  court  of  B.  R.  gave  the  bail  the  fame  terms  as  are  ufual 

where  they  apply  within  the  time  indulged  to  them  for  furrender- 

ing  the  principal. 

Everett  V.  On  the  return  of  the  {ccond  fcire  facias  againfl  bail,  a  four  day 

^c7*     -      ^^^^  ^^^  gi^'^">  ^^^  on  the  fourth  day  the  principal  brought  error, 

Richardfon    thereupon  it  was  moved  to   ftay  proceedings  againft  the  bail 

V.  Jelly,         pending  the  writ  of  error  ;  and  the  above  cafe  of  Mycr  v.  Arthur^ 

%T^''  Aid°'  "^"'^  Church  V.  Throgmorton  in  the  Houfe  of  Lords,  were  cited  ;  in 

ridge  v.         which  laft  cafe,  the  Houfe  threatened  to  commit  the  attorney  for 

Snowden,      proceeding  againft  the  bail  pending  error  in  parliament.     As  to 

I'^^u^i'J?'  the  firft  cafe,  the  court  faid,  it  differed,  for  there,  the  bail  came 

the  bail  did      .        .  i  'i        i  ■    ^       r  i  •       •     \  i  •    i       i 

not  move  till  1!^  time,  while  they  might  furrendcr  the  principal;  which  they 
both/;"./j.  cannot  do  here,  after  the  return  of  the  (zcond  fcire  facias,  at  which 
!;31'?r'^  ,i.c  time  no  writ  of  error  was  brought.  And  as  to  the  cafe  in  the 
upjn  them,  Hoiife  of  Lords,  It  v/as  there  agreed,  that  the  court  below  could 
andthecouit  not  reftraiu  them  ;  but  the  Lords  faid  they  expeded  more  refpeft. 
came'too  ^c  can  make  no  rule, 
l-ite. 

Cole  v.-  The  {scond  fcire  facias  was  returnable  the  firft  day  of  the  term, 

^ s'c^'s"''-''  ^"'^  ^  week  within  term  the  bail  moved  to  ftay  the  proceedings  on 
the  common  terms  of  giving  judgment  in  the  fcire  facias,  and  tak- 
ing four  days  to  furrender  after  affirmance  in  the  principal  caufe. 
But  the  court  held  they  came  too  late,  after  their  time  to  furrender 
v/as  gone,  and  would  not  revive  it  again  :  all  they  would  do.  was 
to  ftay  the  fuing  out  of  execution  until  after  affirmance. 
Huntv.  It  is  immaterial  whether  the  ca.  fa.  be  actually  returned,  or  fuch 

^BuiV.         return  atlually  filed,  before  the  iffuing  of  the  fcire  facias  againft 
x_;6o.'         the  bail ;  for  if  the  bail  fhould  plead  that  no  ca.  fa.  was  returned 
and  filed  before  the  te/h  of  the  fcire  facias,  fuch  return  may  be  filed 
at  any  time  before  putting  in  a  rcDiication  to  the  plea. 

If 
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If  the  Hvii/d  re  facias  bears  te/?e  the  fame  day  with  the  ca./a.y  Wilcax 
and  the   bail  have  rendered  the  principal  al'ter  judgment,  both  Prober, 


writs  oi  fcire facias  will  be  quaflied.  Barnes, 95. 

The  court  have  refufed  to  fet  afide  a  judgment  aftually  figned  Fifher  v. 

againll  the  bail,  becaufe  error  was  pendinfj  by  the  principal.!         Emenon, 

^  ^^     ■'  ^         ^     -'  I  Str.  526. 

Humphreys  V.  Daniel,  Barnes,  203.    S.  P.     But  Tafvvell  v.  Stone,  4  Burr.  2454.  and  Benwell  v. 
Black,   3  Term  Rep.  636.  contra. 

(D)  The  Form  of  the  Writ  and  Proceedings,  and 
how  far  it  mud  purfue  the  Nature  of  the  original 
Adion. 

|T  is  f^id  that  zfci.fa.  being  a  judicial  writ,  fhall  not  abate  for  Lucas,  270. 

-*•   want  of  {a)  form;  and  that  therefore  where  the  words  {b)   [a)slirifa. 

fifih'i  viderit  expedtre  were  left  out  in  a  fa.  fa.  vet  the  writ  was  held  ^"".  ^°\I'}''' 

r    rr-    •       ^  *  J       J         J  facias  he.\d. 

lurncieni,  naught.    Sid.  406.     {b)   3  Keb.  190.  fo;;r,  iLutw.  1281. 

Alfo  It  hath  been  agreed,  that  wherever  an  original  was  amend-  6  Mod.  263. 
able,  there,  zfd.  fa.  would  be  fo  too,  and  that  a  difcontinuance  'oi^od. 
herein  by  the  demlfe  of  the  king  is  aided  by  the  ftatute  i  Ami.  [That^fs" 

cap.  b.  where  3 

fdre  facias 
is  an  original  writ,  as,  whe;e  it  is  to  repeal  letters  patent,     i  Str.  43.1 

If  the  bail  fues  an  audita  querelay  and  -xfci.fa.  thereupon,  which  Roll.  Abr. 

recites  the  audita  querela  and  the  capias  again  ft  the  principal,  and  ^99-  797* 

the  return  thereupon,  which  capias  was  awarded  tempore  regiucz  Wooirich. 

Ell-z..  and  the  fci.fa.  is  recited  to  be  per  breve  doming  regiux  An-  {c)  By  the 

gli£  vicecovriti  noftro  de  S.  dlreEl.  which  is  to  the  flierifFof  the  king  ^^  ^^'^' 

that  now  is,  this  is  error  by  the  common  law,  but  is  [c]  now  nojudcment 

amendable.  tobeiiaid 

or  reverfed 
after  verdift  for  want  of  form  in  any  judicial  writ;  fjr  which  'v'uh  Cro.  Jac.  S9.  1(12.  372.     2  Sid.  7. 
ii.      Vent.   IC5.  [That  aj(r(V^_/;;cws  is  not  amendiihle,   but  tlie  proper  Wtiy  is  for  the  plaintiff  to 

move  to  quafh  it.     See  fiiliier  v.  fruity   i  Str.  401.     Grey  v.  jetTerlon,  2  Str.  I165.J 

But,  where  in  ejectment,  there  was  judgment  for  two  mef-  C  Mod.  263. 
fuages,  and  after  a  year  a  fci.  fa.  upon  it  recited  a  judgment  of  3io-    vvii. 
one  mefTuage  only  ;  and  ;////  tiel  record  being  pleaded,  it  was  moved  Ho/kins. 
to   amend  it,  it  was   denied  •,  for  the   court  held,  that   the  writ 
was  good,  for  aught  appeared  on  the  face  of  it,  and  that  if  there 
were  a  judgment  for  one  mefluage,  this  would  be  a  good  writ  to 
i-evive  it ;  fo  being  good  in  itfelf,  though  not  appofite  to  this  pur- 
pofc",  to  amend  would  be  to  make  a  new  writ,  or  to  alter  a  good 
writ,  and  fit  it  to  another  purpofe  ;  and  to  amend  this  writ  would 
falfify   the  defendant's  plea,  which  was  good  at  the  time  when 
pleaded-     But,    if  the  fault  had   appeared  in  the  very  writ,  it 
might  be  amended.     And  for  his  expedition  the  plaintiff  took 
another  writ,  which  the  court  held  he  might  do  without  getting 
this  quaflied  ;  for  if  this  writ  abates,  then  it  is  not  the  fame  caufe. 

Sq,  in  2ifci.fa.  on  a  judgment,  where  by  miftake  in  the  fci.  fa.  Salk.  52. 
the  plaintiff's  name  was  put  for  the  defendant's,  Sir  Rkadulphiis  Py^^J^^^ 

1   4  foi^   V.  Baiie. 
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Fill,  15  & 
^6  Car.  2. 
in  B. R. 

Dualy  V. 
TLord  Byron. 
Sid.  773. 
Keb.  6^2. 
S.  C. 


31  Inft.  470. 


M  or  foot  V. 
Chivers, 
jScr.  631. 

6  Mod.  655 
Jevon  V. 
Turner. 


for  Jacobus :  it  was  moved  to  amend  it,  being  tlie  fault  of  the 
clerk,  but  denied  per  cur.  for  the  writ  does  not  appear  to  us  to  be 
wrong,  and  there  may  be  fuch  a  judgment  for  aught  we  know. 

It  is  faid  that  7i  fci.fa.  is  in  nature  of  a  bill  in  Chancery,  and 
that  the  fame  certainty  is  not  required  therein  as  by  the  common 
law. 

In  Tijcufa.  upon  a  judgment  in  the  upper  bench  before  Oliver 
Lord  Prote£lor  of  the  Commonwealth  of  England,  Scotland  and 
Ireland,  and  the  dominions  tliereuiito  belonging,  isfc.  the  fci.fa, 
was  coram  Olivero  domino  nuper  proteclore  only  ;  /////  tiel  record  was 
pleaded;  and  if  this  was  a  variance  between  tho.  fci.fa.  and  the 
record,  .was  the  queftion.  Tnvlfden  held  it  variant,  in  that  there 
might  have  been  another  judgment  coram  domino  proteBore  only ; 
and  faid,  the  a6l  for  confirmation  of  judicial  proceedings  confirms 
them,  and  makes  them  recortls  only  under  that  (lile.  But  the 
other  judges  held,  that  this-was  no  material  variance  ■,  and  that 
in  a  fci.  fa,  it  was  not  neceflary  to  fet  forth  the  ilile  of  the  king 
ac large. 

By  the  ftatute  Wefm.  2.  13  Ed.  \.  ftat.  \,  cap.  45.  there  fh^ill 
be  no  efibin  nor  protedlion  in  '^  fci,  fa.  but  aid,  age  and  receit  fliall 
be  granted ;  for  the  words  folcvinitates  curiae  are  to  be  underdood 
the  folemn  judici.d  proceedings  of  the  court,  but  extend  not  to 
the  right  of  the  party  to  have  his  age,  or  to  be  received,  or  to  have 
aid  of  another. 

[In  ^  fci.  fa.  on  a  judgment  recovered  by  an  executor,  it  is  not 
jieccfTary  to  ftate  the  death  of  the  teHator.] 


A  fci.  fa.  to  revive  a  judgment  agnin!!:  an  executor,  mentioned 

firfl:  a  day  of  appearance  coram  nobis  ublcunque,  but  after  gave  a  day 

to  the  party  to  appear  ad prad.  d/em  apnd  Wtfim.  and  it  was  moved 

to  amend  it ;  but  the  court  faid,  that  it  being  in  the  writ  they 

could  not  do  it  of  grace  or  favour,  but  would  give  day  to  (hew 

caufe  why  it  fliould  not  be  amended  ex  mer\to  jiflitliz ;  but  the 

plaintiff  for  his  expedition  moved  to  quaflr  it. 

Manning  V.         [After  a  writ  of  error  brought  on  a  judgment  in  C.  B.  there 

Eois,  ^vas  a  fcire  facias  tefted  28  November,  returnable  die  Veneris  proximo 

Where*  it'  "  P°J^  octab.  SanBi  Hilarii  ubicunque  tunc  fuerimiis  in  Anglid,  to  fhew 

xvasobjeaed  caufe  qitare  execntionem   non  haberet,  to  which  the  defendant  de- 

toavvritof    murred.     It  was  held,  that  fuch  writs  of  yZzr^y^aW  vi^ere  made 

grounded       returnable  fometimes  at  a  day  certain,  and  fometimes  on  common 

uponajudg-  davs  *,  but  that  this  writ  returnable  on  a  day  certain /^^/V/wj'.vf,  &c. 

rnent.nan     ^gg  }q^^   f^j.  jj.  ought  to  be  returnable  on  a  common  day,  if  it  ';e 

allifc,  which  /•        ;•  D  ; '  •• 

is  an  oiigi-     coram  nobis  ubicunque,   &c. 

nat,  that  It  ought  to  have  been  returnable  uZi;V»;:j:.i;, whereas  it  was  returnable  on  a  day  certain,  Holt,  C.J. 
faid,  it  is  ijood  one  way  or  the  other.      \Ve(l  v.  Sutton,  2  Ld,  Raym.  853-4. 


Rex  V.  Hare 
and  Vann, 
J  Str.  14C. 

Yelv.  iiz. 


A  fcire  facias  returnable  ubicunque  tunc  fiierit  generally,  is  good, 
without  limiting  it  to  England.  But,  if  made  returnable  ubicunque. 
tunc  fuerit  in  magna  Britannia,  it  is  bad.] 

If  two  nihils  are  returned  on  a  fcire  facias,  this  amounts  to  ^ 
warning. 

There 
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There  muft  be  two  nlhils  or  a  fcire  feci  returned  upon  Tifci.fa.  "^'e'v.  88. 
for  two  nihils  amount  to  a  garniOiment.  ^."^"^f 

°  Skin.  633. 

**where  it  is  faid  tobe  the  conltant  praftice  of  B,  R.  to  fue  both  the /«Vf  yjcjiis's  at  once,  in  regard 
that  there  ought  to  be  a  full  time  between  the  date  of  the  kzani  jiire  facias,  and  the  return  of  it.  But 
by  a  rule  of  court  E.  5  G.  2.  every  fcire  facias,  of  which  notice  fhall  be  given  to  the  defendant  or  de- 
fendants named  in  fuch  writ,  fhail  be  delivered  to  the  iheiiff  to  whom  dire(Sed,  or  left  at  his  office  four 

days  before  the  return  of  fuch  writ  exclujive  of  the  day  on  which  fuch  writ  is  re'urnable. By  the 

fame  rule  t^zry  frj}  writ  off  ire  facias  on  which  a  nicbil  fliail  be  returned,  Ihall  be  delivered  to  the  ftieriff", 

or  left  in  his  o  i^\ce  fatte  time  before  the  return  of  fuch  writ. Alfo,  every  writ  of  alias  fire  facias  fhall 

be  delivered  to  the  flieriff,  or  left  in  his  office yia;-  days  exclufive  before  the  return  of  luth  writ.  Vidt 
Harrifon's  Pradtice  of  K.  B.  258,  ©"<:.**  [3ut  note,  this  rule  extends  only  to  a/iiVf/aciVjs  againft 

■  ^  bail ;  afcire  facias  in  error  needs  not  lie  in  the  office  four  days  before  the  return  of  it,  Millar  v.  Yerra- 
way,  3  Burr.  723.  Grofiv.  Naih,  4  Burr  2439-  But,  where  it  is  againft  bail,  it  muft  lie  the  laft 
four  days  before  the  return.  Forty  v.  Hermer,  4  Term  Rep.  583.  In  the  cafe  of  Obrian  v.  Frazier» 
I  Str.  644.  it  is  faid,  that  if  the  fcire  facias  lies  four  days  in  the  office,  that  is  all  which  is  required  : 
that  the  fummons  may  be  made  at  any  time  before  the  court  is  up  on  the  day  of  the  return.  And  fo  is 
Huntv.  Coxe,  3  Burr.  1^,60.  But  in  Poole  v.  Willis,  E.  16  G  3.  2  Term  Kep.  758.  n.  proceed- 
ings in  3,  fare  facias  againft  bail  were  fet  afide,  becaulethe  fteriff  had  fummoned  the  party  on  the  retura 
day  after  the  rifing  of  the  court ;  and  in  Webb  v.  K.irvey,  ci  Term  Rep  757.  they  were  fet  afide  on 
the  authority  of  that  cale,  becaufe  the  bail  were  Aimmoned  only  an  hour  before  the  court  rofe  on  the 
return  day.] 

"*  It  hath  been  adjudged,  that  in  a  fci.fa.  it  is  fufficient  that  Carth.  463. 
there  be  [a)  15  days  inclufive  between  the  telle  of  the  writ  of  the  ^^^'^^  599* 
fix^  fci.fa.  and  the  return  of  the  fecond.  & -v'tde 

a  Jon.  228.     Cro.  Eliz.  738.  [a)  Wher".  there  were  but  14  days  between  the  tefte  and  return  of  the 

fci.fa.,  the  court  held  it  a:dcd  by  the  (fatute  17  Car.  2.  c.  S.     Lutw.  26. 

But,  where  two  fci.fa.  were  taken  out  with  the  fame  tefte,  but  6  Mod.  86. 
different  returns,  the  one  returnable  in  ^linden.  Hill..,  and  another  f^^^*^' 
Craflin.  Pitr.^  though  there  were  different  returns  and  at  conve- 
nient diftances,  yet  becaufe  they  were  actually  taken  out  at  one 
time,  it  was  adjudged  wrong  ;  for  thus  the  party  would  lofe  the 
benefit  of  X.\no  fci.fa.  which  the  law  gives  him. 

[If  there  be  fifteen  days  between  the  tefte  of  the  firfl  and  the  Elliot  v. 
return  of  the  fecond  fcire  facias  againft  bail,   it  is  fulhcient,  with-  ^'""'^> 

J         J  c>  '  '  2  otr.  1I3Q« 

out  any  regard  to  the  number  of  days  between  the  tefte  and  return 
of  each. 

But,  where  there  is  only  one  yi"/V^y^n.7j-,  the  fheriff  returning  Bell  v. 
fcire  feciy  and  the  proceedings  are  by  bill,  four  days  exclufive  be-  J'^^^'^'^""» 
tween  the  tefte  and  return  are  fufficient.]  Rep.  663. 

It  is  a  general  rule,  that  the  fci.fa.  muft  purfue  the  firft  a6tion  ;  Cro.  Jac. 

and  therefore  where  an  a6i:ion  of  debt  was  brought  in  Cumberland ^  33i- 

and  judgment  had  by  confeflion,   and   ?l  fci.  fa.  brought  thereon  Hob.4.s.c. 

againft  the  executor  in  Middlefx,  this  was  held  to  be  erroneous,  Wh.irton  v. 

though  the  confeffion  was  at  Wefmitflery  and  that  the  fci.fa.  ^'J,'J.'^^"'^ 
ought  to  have  been  brought  in  Cumberland. 

On  a  recognizance  taken  in  B.  R.  the  fci.fa.  muft  be  brought  zSalk.  600. 

in  MiddlefeXy  for  the  recognizances  there  are  not  obligatory  by  the  P^-  ^°* 
caption,  but  by  their  being  entered  of  record  in  the  court.     So  it 
is  of  debt. 

But  on  a  recognizance  in  C.  B.y  the  fci.fa.  may  be  laid  in  the  2Saik.  600. 

county  where  the  caption  was,  or  in  Middlefex  where  it  is  filed;  ?,''/?•  ,.. 

r       •     •  1  1       ^1  •  11  •  1-        1        1  1-  Butforthis 

tor  it  IS  a  record  by  the  caption,  and  becomes  immediately  obliga-  diverfityWe 
tory,  and  therefore  may  be  brought  there ;  and  it  is  alfo  filed  at  Stii.  9. 
Weflmiftjier  in  C.  B.j  and  there  remains  of  record.  Hob.^gs. 

[In 
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Foiiett  V.  [In  C.  B.y  where  the  caption  is  m  another  county,  and  enrolled 

Tnli,  in  Aliddlefcx^  they^-vVr/^zfrnj- may  be  in  either  county;  but,  where 

Pxkering  v.  the  Caption  is  in  MiddhfeXf  t\\c  fcire  facias  mud  be  there.] 

Thompfon,  Id.  20j. 

Cro.  Car.  Alfo,  though  regularly  the  flrfl:  fci.fa.  upon  a  recognizance  to 

3*3'  have  execution,  ought  to  be  in  the  county  where  it  was  acknow- 

ledged ;  yet,  if  it  be  returned  that  he  hath  no  lands  there,  that 
no  heir  can  be  found,  or  that  the  party  is  dead,  a  tejlatuni  fci.  ja. 
may  ifiue  to  any  other  county  where  the  party  furmifeth  that  there 
are  lands. 
aLutw.  It  hath  been  refolved,  that  Tifci,  fa.  on  a  recognizance  of  bail 

J287.  taken  by  commiflioners  in  the  county  of  Torh^  may  b?  brought  in 

Winford.  '    Middlefex  or  Torl^  at  the  election  of  the  party. 

Bondv.  [AyivVf  jGaW  fued  out  on  a  bail-piece  remaining  in  Middlefex* 

Ifaac,  mud  be  fued  out  in  Middlefex^  though  the  original  caufe  of  attion 

I  Burr.  409.  ,  7      »  o  to 

^  were  in  London. 
iTermRep.       A  fcire  facias  to  revive  a  judgment  in  this  cafe,  is  a  continuance 

3  .  '  of  the  firH:  fuit.     Hence,  v/hatever  encasements  would  be  binding. 

Heflop,  on  the  principal,  will  be  fo  on  his  reprefentatives.    So,  the  proceeds 

6TennRep.  ings  on  7i  fcire  facias  againft  the  bail,   fliall  be  in  the  fame  court 

^^•.  with  thofe  againll  the  principal,  and  if  the  latter  be  carried  back  by 

Phillips  V.  bi-  ^'..-.  ^  ,  \ 

Brown,  procedendo  to  an  mrenor  court,  a  Jcire  jacias  afterwards  removed 
6TermRep.  thereout  againft  the  bail  (hall  be  likewife  remanded.  So,  the  coflg 
^  ^*  oi  A  fcire  facias  after  bankruptcy  to  revive  a  judgment  recovered  be- 

fore the  bankruptcy,  relate  back  to  the  original  judgment,  and  are 
recoverable  under  the  commilhon. 
Guniamv.         Where   z  fcire  facias   is  brought   in  i?.  i^.   upon  a  judgment 
Hardifly,       jj^  .-^^  inferior   court,    it    mufl;    aopear  by   the   writ    itfelf  how 
iLd.Raym.  the  judgment  came   into   B.   i?.,   whether   by  certiorari,   or  by 
2.j6.  s.  c.    writ  of  error,  becaufe  the  execution  is  different :  for  if  it  came 
by  certiorari^    the  fcire  facias    mud    fet   forth   the   limits   of   the 
inferior  jurifdidlion,  and  pray  execution  within  thofe  limits,  and 
alfo  that  the  judgment  came  in  by  certiorari.     But,  if  it  came  in  by 
writ  of  error,  that  mud  be  fliewn  likewife  in  the  fcire  facias  \i(t\^y 
dnd  it  mud  pray  execution  generally. 
Edenv.  It  was  moved  to  quafii  z  fcire  facias  quare  executiovem  nofiy  &c.. 

Wills,  I  Ld.  {^Q^  by  the  defendant  in  error  to  make  the  plaintiff  affign  his 
^)i^  '41-  errors,  becaufe  the  original  fuit  in  C  B.  was  by  bill  of  privilege, 
and  the  fcire  facias  ought  therefore  to  be  returnable  on  a  day  cer- 
tain, but  this  was  made  returnable  upon  a  common  return.  And 
of  that  opinion  was  the  court,  becaufe  the  fcire  facias  ought  to  be 
made  returnable  according  to  the  nature  of  the  original  fuit  be- 
lowin  C.  B.  And  Trin.  1 1  Ann.  between  Vavafor  and  Parker 
it  was  adjudged  fo  by  the  court  of  B.  R.  in  the  very  fame  cafe. 
And  the  writ  of  error  was  qu^jflied. 
Mara  V.  "Where  an  executor  pleads />/dV/^  ^</;«!i«i/?r<5t7'/V,  and  the  plaintiff 

Qijin,  ^^Qgg  j^j^j.  j.^].^  •  j^jg  upon  it,  but  takes  a  judgment  of  affets,  quando 

Rep.  I.  accidcrint,  the  fcire  facias  oxvx}c\7\.t  judgment  mud  only  pray  exe- 
cution of  fuch  affets  as  have  come  to  the  executor's  hands  fince 
the  former  judgment;  if  it  pray  execution  of  affets  generally, 

without 
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without  confining  it  to  that  time,  it  cannot  be  fupported,  becaufe 
it  does  not  purfue  the  terms  of  the  judgment,  on  which  it  is 
founded, 

Upon  the  fame  principle,  zfcire  facias  on  a  judgment  againft  a  Gill  v. 
perfon  who  has  been  twice  a  bankrupt,    under  the  ftat.    c   G.  2.  S«^"vens, 
c.  30.  §  9.  which  fays  "  the  future  eitate  and  effe£ls  of  fuch  per-  ^TermRej. 
*'  fon  (hall  be  liable  to  his  creditors,  twk/s  the  eftate  fliall  produce 
*'  fufficient  to  pay  15^.  in  the  pound,"  &c.  is  bad,  if  it  do  not 
aver,  that  the  bankrupt's    eftate  is  fufficient  to  produce  15/.  in 
the  pound. 

If  the  defendant  dies  after  a  writ  of  inquiry  executed,  and  be-  Goldf- 
fore  the  return,  and  the  fcire  facias  is,  to  fhew  caufe  why  a  new  ^"f'^'y  ''• 
writ  of  inquiry  ihould  not  be  awarded,  it  fhall  be  quafhed;  for  it  xWAi.il-i. 
fhould  be,  to  fhew  caufe  why  the  damages  aflefled  flaould  not  be 
recovered.] 

If  there  be  a  judgment  in  debt  againft:  A.  and  B.^  ontfci.fa.  will  2  Salk.55?. 
not  lie  thereon  againil  the  heir  of  B.,  and  another  againft  A.y  for  ^'  ^' 
the  fci.fa.  ought  to  purfue  the  judgment,  and  that  being  joint,  fo  s.^c.  £fWe 
.  ought  the  fci.  fa.  to  be,  for  otherwife  there  would  be  feveral  in-  Skin.  Sz. 
dependent  fuits,  f  ^*  ^4- 

(E)  Pleadings  to  a  Sc'i,  Fa. 

A    Sci.fa.y  whether  confidered  as  an  original  or  judicial  writ,  is  Lit.  feft. 
■^^  an  action,  and  fuch  as  the  defendant  may   («)  plead  to;  and  S°^- ^ 
therefore  it  is  held,  that  a  releafeof  all  adlions,  or  all  executions,  f^)  AmV' 
is  a  good  bar  to  a  fci.  fa.      So,  in  z  fci.  fa.  on  a  fine,  a  releafe  of  may  plead  in 
all  adlions  is  a  good  plea  in  bar.  barorabate- 

ment  to  a 
Jci.  fa.  as  well  as  to  other  afiions.     The  plea  in  bar  is  always  concluded  by  an  executh  nort,  as  in  other 
cafes  by  an  a^io  non.     lo  Mod.  iiz.     Yelv.  218.  [But  the  Jeire  facias  being  an  aftion,  the  conclu- 

sion by  an  aclio  non,  though  fomewhat  Informal,  will  yet  not  vitiate  the  plea.  Grey  v.  Jones, 
2  Wiir.  25 I.J 

But  the  defendant  cannot  regularly  to  z  fci.  fa.  to  have  execu-  Cro.Eliz. 
tlon  of  a  judgment,  plead  that  which  might  have  been  pleaded  to  ^^3- 
the  original  aflion  ;  os,   where  A.,  as  adminiftrator  to  J.  S.,  by  Andrews. 
virtue  of  adminiftration  granted  to  him  by  the  Archbifhop  of  Cau-  [So,  Trail 
ierbury,  hr ought  debt  againft  B.  and  had  judgment  to  recover,  and  l'Ff'^^'^'^% 
after  the  year  brought  z  fci.  fa.  on  the  judgment;  the  defendant  Earlv.Hin- 
pleaded  that  the  inteftate  died  in  London^  and  had  not  bona  mta-  ton,  zStr. 
hilia  in  divers  diocefes,  and  that  after  the  judgment  the  Bifhop  of  73*-  Skei- 
London  committed  adminiftration   to  the  wife ;  upon  demurrer  it  jng,  i  wiif. 
was  held,  that  this  was  a  matter  he  could  have  pleaded  before,  and  5^38- 
that  it  was  annulling  the  record,  which  is  not  fufferable.  R^chardfon' 

s  Str.   1175.     Ramfden  V.  Jackfon,  i  Atk.  292.     Erving  v.  Peters,  3  Term  Rep.  685.  J 

So,  where  in  a  yii.y^.  on  a  judgment  the  defendant  pleaded  Rowev. 
the  ftatute  of  ufurv,  it  was  held  no  plea,  becaufe  he  {hould  have  ^^,'1^'^^^' 

,       1     1  •  1  •    ■      1      o-  r       f  I  Sid.  182. 

pleaded  it  to  the  origmal  action.  [So,  Mid- 

dleton  V.  Hill,  Cro.  Eliz.  588.  Bufli  v.  Gower,  Ca.  temp.  Hardw.  233.  2  Str.  1043.  S.  C.  Cooke 
V.  Jones,  Cowp.  727.  From  the  two  laft  cafes,  ic  feems,  the  court  will  try  te  relieve  againft  the  ufury 
on  motion.] 

Soj 
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Salic.  2.  So,  if  zfd.fa,  be  brought  on  a  judgment  in  afTife  for  the  ofRce 

Ra^  ^8^"^*  °^  niarfhal,  the  defendant  cannot  plead,  that  the  plaintiff  was  an 
•Weft"v.  alien  enemy,  for  this  was  pleadable  to  the  affife;  and  as  he  ad- 
Sutton.         mitted  the  piamtiff  able  to  have  judgment,  he  cannot  now  difable 

him  from  having  execution. 
Salk.  6oo.         Bjt  a  diverfity  is  held  between  zfci.fa.  upon  a  judgment  in 
12  Mod.       (lebt  aj^(j  jj^  eje£lment,  and  that  in  the  laft,  a  ftranger  may  contro- 
vert the  original  title,  but  thofe  that  claim  under  the  judgment  are 
eflopped  and  bound  by  it. 
I'ye''>377-a.       In  a  writ  of  annuity  for  an  annuity  granted  to  a  fenefchal  for 
holding  courts,  there  was  judgment  for  tiie  annuitant,  who  brought 
zfci.fa.  for  arrearages  incurred  ^/J'^r  the  judgment  j  to  which  the 
defendant  pleaded,  that  the  fenefchal,  though  often  requefted,  re- 
fufed  to  l)old  any  court,  and  this  was  held  a  good  plea. 
Goldf.  170.        The  fheriff    levied   the   debt    on   tl;e  defendant's  goods»  but 
^°^ I'!(^°ti't    ^'^    "°^   return   the   writ;    whereupon   the    plaintiff   brought  a 
Execution,    fi^'  fo-  againft  the  defendant  to  fliew  caufe  why  he   (hould  not 
have  execution  on   the   fame  judgment ;  to  which  the  defendant 
pleaded,  that  the  fheriff  had  levied  the   debt  on   his  goods,  ^c.y 
and  this  was  held  a  good  plea. 
3Lev.  119.         But,  where  to  a  fcl.fu.  on  a  judgment  the  defendant  pleaded, 
Keuieby  V.    ^\^.^^  ^(^g  iheriff  had  levied  part  upon  a  fi.f,:.,  and  that  after  it  was 
agreed  between   the  plaintiff  and   defendant,  that  the  defendant 
(hould  pay  the  under-fheriff  10/.  in  full  fatisfa£lion  for  the  rehdue, 
and  that  he   paid  it  accordingly;  on  demurrer,  the  plea  was  held 
infufficient,  payment  being  no  plea  in  debt  upon  a  bill  obligatory; 
afortbriy  not  in  debt  upon  a  judgment  of  record. 

But  now  by  the  4^5  Ann.  cap.  16.  §  1 2.  it  is  enacted,  "  That 
**  where  an  aftion  of  debt  fhall  be  brought  upon  any  f:ngle  bill, 
**  or  where  debt  ox  fci.fa.  fhall  be  brought  on  any  judgment,  if 
"  the  defendant  hath    paid   the  money,  fuch  payment   may  be 
♦*  pleaded  in  bar." 
4  Roll.  Rep.       It  feems  agreed,  that  a  general  non-tenure  is  not  a  good  plea  to 
^^'  p-        ^  y^"'-  f^-  upon  a  judgment  in   a   perfonal  a£tion,  becaufe  it  fal- 
2,2",      "      fifies  the  flieriff 's  return ;  but  that  in  ^fci.  fa.   to  have  execution 
6Mod.i34.  of  a  judgment  in  a  real  a£lion,  one  may  plead  non-tenure  againft 
*^^j  i>         tbe  return  of  the  fheriff,  becaufe  of  the  high  regard  the  law  has  to 
g^4,  the  treehold. 

Salk.  40.  pi.  9.     a  Salk.  679,  pi.  7. 

Owen,  134.       But  a  fpecial   non-tenure  may  be  pleaded  lo  z  fcl.  fa.  upon  a 
3  Lev.  205,  judgment  in  a  perfonal  acSlion  ;  as  to  -a.  fci.fa.  on   a  judgment  for 

debt  or  damages  againfl  tenant  for  years,  he  may  plead  that  he 

has  only  a  term  for  years, 
a  Roll.  Rep.       If  one  joint-tenant  is  returned,  he  may  plead  that  another  is 
54.  -vide        tenant  of  a  moiety. 

ju;  ra.  J 

Henderfon  [If  to  a  fcire  facias   againfl  bail  they  plead,  that  the  principal 

».  Withy,  ^^g^  before  the  return  of  any  ca.fa.y  a  replication  flating  a  parti- 

e76!'^"so,  cular  ca.fa.^  and  that  the  plaintiff  was  alive  at  the  return  of  that 

Fiiewood  V.  ca,  fa.  muft  conclude  with  an  averment;  for  t\\Qca.fa.  in  the 

foppieweii,  replication 


replication  is  new  matter  ;  and  by  the  rules  of  pleading,  when-  awiif.es. 
ever  new  matter  is  introduced,  the  other  party  muil  have  an  op-  ^handier  v. 

^  ^         .         .  *■         '  ^       Roberts, 

portunity  oi  aniwernig  it.  Dougi.  5S. 

Judgment  on  z  fare  facias  cannot  give  damages  for  delay  of  exe-  Henriquesv. 

cution  ;  but  if  it  does,  it  may  be  reverfed  for  that,  and  affirmed  '^"'ch  weft 

pro  reftduo.     But,  when  the  jury  found  that  plaintiff  was  dauiui-  pj^y^  ^^tr, 

Jied,  and  put  to  cojls  to  6d.,  it  was  holden  to  be  well  enough  ;  for  it  ^07.    zLd. 

is  only  meant  as  a  foundation  for  the  cofts  de  incremento.     Da-  i^/yni-'SS^- 

•'  _  Knox  V. 

mages  may  mean  colts.  Coftdio,  3  Curr.  1789. 

As  no  damages  s.re  recoverable  in  a  fuit  upon  a  fcire  facias,  fo 
no  cofts  were  recoverable  therein  previoufly  to  the  flatute  of  8  (is* 
9  W.^'C.  II.  the  third  feftion  of  which  ena£is,  "  That  in  all 
**'fuits  upon  any  writ  or  writs  oi  fcire  facias  ^  the  plaintiff,  obtain- 
*'  ing  judgment,  or  any  award  of  execution,  after  plea  pleaded, 
**  or  demurrer  joined  therein,  (hall  likewife  recover  his  cofls  of 
**  fuit  5  and  if  the  plaintiff  fhall  become  nonfuit  or  fuffer  a  difcon- 
*'  tinuance,  or  a  verdicl  fhall  pafs  againft  him,  the  defendant  fhall 
*'  recover  his  cofts,  and  have  execution  for  the  fame  by  capias  ad 
**  fatisfaciendum^  fieri  facias  y  ox  elegit" 

It  has  been  adjudged,  that  this  aftion  does  not  extend  to  exe-  Bellewy. 
cutors  or  adminiftrators;  therefore,   if  the  plaintliF  or  defendant  '^'g'^^'^j.g 
in  this  adlion,  fue  or  be  fued  in  that  capacity,  he  is  not  liable  to  smkh  v. 

cofts.  Harmer,  i  LiU.  Pr.  Reg.  475.   G,' 

Neither  are  any  cofts  payable,  where  a  writ  of  fcire  facias  is  Huer  v 

quafhed  before  plea  pleaded,  or  abated  by  plea.    As,  where,  upon  a  ^^'p'^'^^^* 

motion  by  the  plaintiff  to  quafti  his  ovjn  fcire  facias^  the  defendant  c.  p.  74, 

infifted  upon  cofts,   alleging,  that  he  had  entered  an  appearance,  Pr.  Reg. 

and  thereby  incurred  expencej  it  was  determined,  that  cofts  were  ^^'  ^'^' 

never  due  in  proceedings  on  z  fcire  facias  y  until  a  declaration  was  Broadfieid, 
delivered,  and  the  defendant  had  pleaded.            Ca.  Pr.  c.  P.  209.    Pr.  Reg.  37?. 

So,  the  plaintiff  moved  for  leave  to  quafh  a  writ  oi  fcire  facias  y  Pock'^ngton 
the  defendant  having  pleaded  thereto  in  abatement,  which  was  ^'g^'^glg 
granted  without  cofts.     And  by  the  court— It  is  the  fame  in  a         '    ■*  ' 
fcire  facias^   as  in   an  a£cion,  where  you  plead  in  abatement,  and 
t.he  plaintiff^s  writ  is  abated,  he  pays  no  cofts.      But,  they  added, 
that,  if  there  had  been  no  plea  in  abatement,   and  th-;  p'.rty  had 
moved  to  quafh  his  own  writ,  they  would  have  made  him  pay  cofts.] 
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(A)  The  Nature   and  firft   Introdudion   of  fuch 
Procefs. 

(B)  In  what  Cafes  to  be  awarded  :  And  herein, 

I .  Againft  what  Perfons. 
1.  To  what  Places. 

3.  What  Eftate  or  Interefl  {hall be  liable  to  a  Sequeftratlon,  and 
from  what  Time. 

(C)  Of  the  Power  and  Duty  of  the  Sequeflrators. 

(D)  Sequeftratlon,  when  determined. 

(A)    The  Nature    and   firft  Introdudion   of  fuch 
Procefs. 

(a)  There  \  Scquellration  out  of  chancery  is  grounded  on  the  return  of 
muft  be  a  ^.^  jj^g  ^^^  ferjeant  at  arms,  wherein  it  is  certified  that  the  de- 
armTafter  fendant  hath  fecreted  himfelf ;  and  therefore  this  procefs  iflues, 
the  return  of  and  gives  authority  and  power  to  the  fequeftrators  (who  are  per- 
the  commif-  ^Qj^g  ^f  ^j^g  plaintiff's  own  naming)  to  enter  upon  and  feize  his, 
beiUon  be-     the  defendant's,  real  and  perfonal  eftate. 

fore  a  fequeftration  can  iflue  5  and  the  reafon  hereof  is,  that  the  court  will  not  iffue  procefs  upon  the 
whole  lands  and  goods  of  the  defendant,  till  one  of  its  own  officers  fee  that  die  defendant  do  totally  dif- 
appear.     Gilb.  Hill.  Ch.  77.     Vidi  Pieced.  Chan.  549,  &c. 

Gilb.  Hid.         It  appears,  that  there  were  great  ftruggles  between  the  com- 

ch,  78.  j^Qj^  \^^  courts  and  courts  of  equity  before  this  procefs  came  to 

^5°'.    '^'  be  eftablilhed.     The  former  held,  that  a  court  of  confcience  could 

Erogravey.  only  give  remedy  in  perfonani,  and  not  in  rem  [b)\  that  fequeftra- 

^^j^"  tors  were  trefpaflers,  againft  whom  an  aclion  lay;  and  in  the  cafe 

259.—  *  of  (c)  Coljlon  V.  Gardener  the  Chancellour  cites  a  cafe,  where  they 

But  2  Mod.  ruled,  that  if  a  man  killed  a  fequeftrator  in  the  execution  of  fuch 

^he^Ch^Ii-^  procefs,  it  was  no  murder. 

cellour  having  iffued  fuch  fequeftration,  it  will  be  as  binding  as  any  other  procefs  according  to  the  rules 
of  the  common  law.         (c)  a  Chan.  Ca.  44. 

Gilb.  Hift.  But  thefe  were  fuch  bloody  and  defperate  refolutions,  and  fo 
Ch.  78.  much  againft  common  juftice  and  honefty,  which  requires  that  the 
621  ^^'  decrees  of  this  court,  which  preferve  men  from  deceit,  (hould  not 
aChan.Ca.  be  rendered  illulory,  that  they  could  not  long  ftand  ;  but  this  pro- 
^'  cefs  got  the  better  of  thefe  refolutions  on  thefe  grounds;   i/?,  That 

die  extraordinary  jurifdi6lion  might  punifti  contempts  by  the  lofs 

13  of 
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of  eftate  as  well  as  imprifonment  of  the  perfon,  becaufd  that  li- 
berty being  a  greater  benefit  than  property,  if  they  had  a  power 
to  commit  the  perfon,  they  might  take  from  him  his  eftate,  till  he 
had  anfwered  his  contempts,  idly^  To  fay  that  a  court  iliould 
have  power  to  decree  about  things,  and  yet  fhould  have  no  jurif- 
'  di6lion  in  reniy  is  a  perfedl  folecifm  in  the  conflitutiou  of  the 
court  itfelf. 

It  has  been  faid,  that  the  firft  inflance  of  a  fequeftration  after  a  Chan.  Ca. 
decree  was  Sir  'Thomas  Read's  cafe  in  Lord  Coventry's  time,  and  9^ 
that  it  was  afterwards  awarded  in  chancery  in  the  cafe  of  Hyde  v.  " 
Pettity  i666j    and  affirmed  in  parliament,  and  by  the  court  of  ex- 
chequer, Gtmvus  V.  Foutitaitie,   1 68 7,  and  fince,  without  fcruple. 
The  doubt  formerly  was,  that  lands  were  not  liable  to  execution 
before  the  ftatute  IVeJim.  2.  13  Ed.  x.Jl.  i.  cap.  18. 

In  Vernon's  Reports  it  is  faid,  that  fequeftrations  were  firft  in-  Vern.  421. 
troduced  in  Lord  Bacon's  time,  and  then  but  fparingly  ufed  in  pro- 
cefs,  and  after  a  decree  to  fequcfter  the  thing  in  demand  only. 

[It  13  now,  however,  become  the  common  procefs  in  courts  of  i  Fowl, 
equity,  and  may  be  faid  to  be  two-fold,  that  is,  it  iflues  either  as  ^^^     *''"' 
mefne  procefs  on  the  defendant's  default  in  not  appearing,  or  not 
anfwering,  after  the  whole  procefs  of  contempt  hath  fpent  againll 
him  ;  or,  it  ifTues  as  a  judicial  procefs  in  purfuance  of  a   decree, 
and  to  enforce  the  performance  of  it  •,    and  it  is  the  execution  and 
life  of  a  court  of   equity  ;  and  as  it  is  the  fruit  of  a  long  fuit,  it  \  ^'  '^ra%, 
is  to  be  favoured,  and  in  this  cafe  it  is  faid  to  be  analogous  to  an   ^ 
execution  at  common  law. 

The  order  for  the  fequeftration  after  a  decree  is,  in  the  firft  3  Br.  Ch. 
inftance,  only  nifi.  ^^'  373* 

A  fequeftration  Ihall  not  be  granted  upon  petition  («),  nor  with-  ('')  Rules 
put  oath  (^).  :-£;J- 

123.  {b)  Harris  Ch.  Pr.  261.   but  ^.v.  tht  reference.     In  the  cafe  of  Eyre  v.  Countefs  of  Shaftel'- 

bury,  ■%  P.  Wms.  iio.  a  fequelhation  was  ordeied  by  Lord  Macclesfield  againft  the  Countefles  of 
ijhafceibury  and  Gainsborough,  for  a  contea-ipt  in  marrying  an  infant,  who  was  under  the  protection  of 
the  court.  But,  upon  this  matter  being  brought  before  the  Lords  Coisimiihoners,  after  the  removal  of 
Lord  Macclesfield,  it  was  obferved  by  Lord  Commiihoner  Gilbert,  that  this  contempt  v/^s  nst  f'wor/i  upon 
the  Lady  Gainlborough  ;  wliereas  an  Oider  for  fequeitration  in  the  cafe  of  a  peer,  or  a  commitment  in  the 
cafe  of  a  common  perlon,  is  a  judicial  ait  of  the  court,  and  therefore  muft  be  fouudeJ  upon  a  proper  affi- 
davit, as  he  apprehended.  Th^- order  is  the  judgment  of  the  court,  the  fequeftration  or  commitment  is 
but  the  execution  of  it.  The'judgment  therefore  is  to  be  founded  upon  truth,  and  iiot  upjn  a  conjedlure 
only.  For,  if  fhe  be  examined  upon  interrogatories,  this  will  not  make  good  the  determination  of  the 
court  by  a  matter  expoJifuBo.     Giib.  Eq-  Rep.  ijS. 

Upon  affidavit  of  oppofition  to  fequeftrators,  the  court  of  ex-  Cranflade 
fhequer  will  ilTue  a  writ  of  affiftance.  Burb'^^fig 

It  was  once  a  queftion,  whether  the  court  of  exchequer  could  Guaversv, 
grant  a  fequeftration  after  a  decree  for  a  perfonal  duty?  It  was  fp""^^^"* 
admitted,  that  in  procefs  for  appeai-ance  a  fequeftration  was  always 
grantable  by  that  court,  but  for  a  perfonal  duty  after  a  decree  there 
were  many  inftances  in  my  Lord  C.  B.  Hale's  time,  and  in  the 
Lord  Montague's  time,  where  it  had  been  denied,  and  the  prece- 
dents that  had  been  produced  for  it,  were  moft  of  them  where  it 
was  the  fuit  of  the  king-,  and  it  was  admitted  on  all  hands,  that 
where  the  king  was  plaintiff  it  might  be  granted.  But  by  the  opinion 

of 
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oiJenneTy  Heathy  and  Powell^  Barons,  It  ought  to  be  granted ;  for 
they  thought,  that  if  it  might  be  granted  in  mefne  procefs,  where 
it  did  not  appe.ir  whether  there  was  any  duty  or  not,  a  fortiori ^ 
after  a  decree  where  the  duty  was  adjudged  and  afcertained.  And 
it  being  always  the  practice  of  the  Chancery,  it  ought  much  more 
in  this  court,  where  the  plaintiff  was  fuppofed  to  be  a  debtor 
to  the  king.  And  they  thought,  that  the  jurifdi£lion  of  the  court 
of  equity  would  be  to  little  purpofe,  if  the  court  had  not  fufFicient 
authority  to  fee  their  decrees  executed. — The  Lord  Chief  Baron 
doubted,  becaufe  the  Lord  Chief  Baron  Hale  could  never  be 
prevailed  with  to  grant  it,  nor  the  Lord  Moningtiey  to  whofe  learn- 
ing, he  faid,  he  muft  greatly  fubfcribe. — But  by  the  opinion  of  the 
other  three  it  was  granted. 3 

(B)  In  what  Cafes  to  be  awarded  :    And  herein, 

1.  Againfl;  what  Perfons. 

aP.  Wms.  A  Sequellratlon  nifi'is  the  firft  procefs  againfl  a  peer  or  member 
^^?' — r~  of  ^be  Houfe  of  Commons. 

A  fequeltra- 

tion  granted  agatnft  an  infant  peer.  2  Chan.  Ca.  16^.— —That  formerly  an  attachment  lay.  Comb. 
6z.— -That  it  muft  be  founded  upon  a  proper  affidavit,  being  a  judicial  adt  of  the  court.  Gilb.  Eq. 
Rep.  178. 

iP.Wms.  A  fequeflration  is  alfo  the  firfl  procefs  againfl  the  menial  fer- 
53;?-  vant  of  a  peer,   within  the  words  and  meaning  of  the  ftatute 

\oQ.l.  12  ^  13  Z-F.  3.  <r.  3.  for  that  otherwife  fuch  fervant  would  have 
^  5°']         greater  privilege  than  his  lord. 

2  P.  Wms.  If  there  be  a  fequeflration  nift  againfl  a  peer  for  want  of  an  an- 
t^J'j  r.  fwer,  and  the  peer  put  in  an  anfwer,  that  is  infufhcient,  yet  the 
5vai.  643.J  order  tor  a  fequeitration  ihall  not  be  abfolute,  but  a  new  lequef- 

tration  nift. 
aCh.  Ca.  [If  before  a  fequeflration  is  awarded,  the  defendant  fliall  have 

4*^  conveyed  his  land  by  covin,  the  fequeflration  (liall  be  award <- 1 

againfl  the  defendant  and  his  affigns,  and  the  perfon  to  who. .a 
the  land  is  afhgned  may  be  taken  upon  the  fequeflration.] 

2.  To  what  Places. 

Vern.  76.  Notwithflanding  the  fuperintendant  power  of  the  courts  in  this 
a  Chan.  Ca.  kingdom  over  thofe  in  Ireland,  and  what  is  faid  in  fome  of  our 
zP.  Wms.  books,  it  feems  to  be  now  the  better  opinion,  that  the  Court  of 
261.  Chancery  here  cannot  award  a  fequeflration   againfl   lands  in 

Ireland. 
4  P.  Wms.        It  was  faid,  that  fuch  procefs  had  been  awarded  to  the  governor 
*"*•  of  North  Carolina  ;  but  herein  it  was  doubted,  whether  fuch  fe- 

queflration fhould  not  be  dire£led  by  the  king  in  council,  where 
alone  an  appeal  lies  from  the  decrees  in  the  plantations. 
Darwent  v.  [Where  a  defendant  is  out  of  the  reach  of  the  court,  and  can- 
rAtk"'  o  "^'^  ^^  "^^^e  to  appear,  it  amounts  to  the  fame  thing  as  if  the  plain* 
tiff  had  taken  out  procefs  for  want  of  an  appearance,  and  carried 
it  through  the  whole  line  of  procefs  to  a  fe<jueflration.     And 

,8  therefore 
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therefore  where  a  bill  foj  an  account  is  filed  againfl:  two  partners, 
one  of  whom  is  out  of  the  kingdom,  the  court  will  decree  an  ac- 
count to  be  taken,  and  that  the  whole  which  appears  to  be  due 
ihall  be  paid  by  the  defendant  partner,  who  is  brought  to  a 
hearing.] 

3.  What  Eflate  or  Intereft  fliall  be  liable  to  a  Sequedration, 
and  from  what  Time. 

Copyholds  may  be  fequeflered,  though  not  extendible  at  com-  2  Chan.  Ca. 
mon  law  or  the  ftatute  of  Wejlm.  2.  (13  Ed.  Jl.  i.)  for  courts  of  '^^' 
equity  have   potejlatem  extraordin'  et  ahfolutam.      But   it  feems  a  ^/(/eiBern. 
doubt,  whether  fuch  a  fequeltration  can  be  revived  againft  the  ^S^- 
heir  of  the  copyholder,  for  if  it  fhould,  the  heir  would  pofTibly 
not  take,  up  thofe  lands  ;  and  then  the  lord  would  be  without  a 
tenant. 

[Where  lands  of  the  hufband,  out  of  which  an  annuity  to  the  iCh.  Rep. 
wife  ifTued,  were  fequeftered,  the  hufband  dying,  the  fequeltration  H7' 
was  difcharged  as  to  the  annuity. 

If  a  prebendary  has  a  difl:in£i:  corpfe,  or  eftate   incident  to  his  MofeJy  v. 
prebend,  it  may  be  fequeftered :  but,  where  he  is  only  a  mem-  W"burton, 
ber  of  the  body  aggregate  ;  and  the  inheritance  is  in  the  dean  and 
chapter,  there  cannot  be  a  fequedratlon.] 

A  fequeftration  out  of  Chancery  is  more  efFettual  than  an  ex-  Ca.  Talb. 
ccution  hy  Jieri facias  at  law  ;  for,  a  fequeftration  may  be  againft  ^a^' 
the  goods,  though  the  party  is  in  cuftody  upon  the  attachment ; 
whereas  at  law,  if  a  capias  ad  fatisfacienduni  is  executed;,  there 
can  be  wo  Ji.  fa.  ifllied. 

[But  no  fequeftration  lies,  until  the  time  for  the  return  of  the  Martin  v. 

attachment,  upon  which  the  body  was  taken,  is  out,  1  r,'*ifr"'^^' 

*^  ■'  -"  3  P.  Wms.  240. 

Where  the  fequeftrators  feife  the  real  eftate  of  the  party,  any 
tenant  or  other  perfon  who  claims  title  to  the  eftate  fo  fequeftered, 
either  by  mortgage,  judgment,  leafe,  or  othervvife,  who  hath  a  title 
paramount  to  the  fequeftration,  ftiall  not  be  obliged  to  bring  a 
bill  to  conteft  fuch  title,  but  he  ftiall  be  let  in  to  conteft  fuch  a 
title  in  a  fummary  way. 

He  may  move  by  his  counfel  as  of  courfe  to  be  examined  pro  Gilb.  Hlft. 
intereffe  fii$ ;  and  in  this  cafe  the  plaintiff  is  to  exhibit  interroga-  *^h-^0' 
tories  in  order  to  examine  him  for  a  difcovery  of  his  title  to  the 
eftate,  and  he  muft  be  examined  upon  fuch  interrogatories  accord- 
ingly ;  and  the  Mafter  muft  ftate  the  matter  to  the  court,  and  the 
parties  may   enter  into  proof  touching  the  title  to  the  eftate  in 
queftion  -,  and  when  the  Mafter  hath  ftated  the  whole  matter,  the  Vide  Com. 
court  proceeds  to  give  judgment  therein  upon  the  report ;  and  if  ^^'JJ^' 
it  appears  that  the  party  who  is  examined  pro  intereffe  fuo  hath  a  ,qj{, 
plain  title  to  the  eftate,  and  is  not  affedled  with  the  fequeftration, 
then  it  is  to  be  difcharged  as  againft  him,  with  or  without  cofts, 
as  the  court  fliall  determine  upon  the  circumftances  of  the  cafe, 
and  fo  vice  verfa. 

Vol.  VI.  K  [A  per- 


I30 

Martin  v. 


feerjueftratfom 


[A  perfon  claiming  title  to  goods  feized  under  a  fequeftratlon, 
Willis^,  May  obtained  an  order,  that  the  party  prorecuting  the  fequeftration 
inScacc.  niight  exhibit  interrogatories  againft  him,  to  examine  him  pro  i/i' 
I  Fovi.  tcrejje  fiio,  and  in  the  mean  time  that  the  gjoods  might  be  rellored 
Excheq.        J.Q  j^jj^  Qj^  j^jg  giving  fecurity. 

N.  B.  This  order  was  direfted  to  be  made  by  the  court  fimilar  to  that  in  Mackenzie  v.  the  Marquis  of 
Powis,  6th  July  I739>  which  was  fettled  by  the  court. 

J  Br.  Ch.  Papers  had  been  delivered  out  feveral  years,  for  the  purpofe 

Jlcp.  43^.  of  being  examined,  and  an  order  had  been  made,  that  they 
ftiould  be  reftored.  Application  had  been  made  for  the  re- 
turn, and  refufed.  The  order  had  been  ferved  perfcnally;  but 
no  writ  of  execution  of  the  order  had  been  ferved  or  fucd  out  It 
was  moved  for  a  fequeftration  n'lfij  and  the  rule  was  granted  as  of 
courfe.] 
Vern.  cS.  The  fequeftration  binds  from  the  time  of  awarding  the  con-.nif-^ 
fion,  and  not  from  the  time  of  executing  it  and  its  Seing  hui  on 
by  the  commiflioners  only;  for  if  that  fhould  be  acimirteJ,  then 
the  inferior  officer  would  have  ligandi  et  non  ligandi  poieflaiem. 


Wood  V. 
Freeman, 
a  Atk.  542« 
Hawkins  v. 
Crook,  3  Alk.  594. 


(C)  Of  the  Power  and  Duty  of  the  Sequeftrators. 

'TPHE  fequeftrators  are  officers  of  the  court  and  as  fuch  are 
"*■  amefnable  to  the  court,  and  are  to  a61:  from  time  to  fime  in 
the  execution  of  their  office  as  the  court  fliall  dire6i:.  Tiiey  are 
to  account  for  what  comes  to  their  hands,  and  are  to  bring  the 
money  into  court  as  the  court  fnall  dire£t,  to  be  put  out  at  in- 
tereft,  or  otherwife,  as  ffiall  be  found  necefiary.  But  this  money 
is  not  ufually  paid  to  the  plaintiff,  but  is  to  remain  in  court  till 
the  defendant  hath  appeared  or  anfwered  and  cleared  his  con- 
tempt, and  then  whatfoever  hath  been  feifed  ftiall  be  accounted 
for  and  paid  over  to  him.  However,  the  court  have  the  whole 
under  their  power,  and  may  do  therein  as  they  pleafe,  and  as  fhall 
be  moft  agreeable  to  the  juftice  and  equity  of  the  cafe. 

The  plaintiff's  counfel  may  move  and  obtain  an  order  for  the 
tenants  to  attorn  and  pay  their  rents  to  the  fequeftrators,  or  for 
the  fequeftrators  to  fell  and  difpofe  of  the  goods  of  the  party,  and 
to  keep  the  money  in  their  hands,  or  to  bring  it  into  court,  as 
(hall  be  moft  advifable  and  difcretionary,  and  fitting  for  the  court 
to  do. 

[A  fequeft:rator  is  not  entitled  to  any  ftated  fee  ;  nor  can  he 
call  upon  the  plaintiff  for  any  fee,  before  he  has  made  a  return  of 
what  he  has  feifed  under  the  fequeftration.  J 


Vern.  34 


Vern.  i6i. 


Sequeftrators  on  mefne  procefs  are  accountable  for  all  the  pro-. 
fits,  and  can  retain  only  fo  far  as  to  fatisfy  for  contempt. 

If  fequeftrators,  having  power  to  fell  timber,  difpofe  of  7000/. 
worth,  and  only  bring  2000  /.  to  account,  they,  as  officers  and 
agents  of  the  court,  ^re  refponfible,  and  not  the  plaintiff. 
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A  fequeftratlon  is  in  nature  of  a  levari  at  common  law,  and  the  i  P.  Wmj. 
party  fequeftering  has  neither y«x  ad  rem  vel  in  re  ;  the  legal  eftate  B^?- 
of  the  premifes  remaining  in  every  refpe6t  as  before. 

Sequeftrators  being  in  pofleffion  of  a  great  hcufe  in  St.  James's  3  Ch.  Rep, 
Square,  which  was  the  defendant's  for  life,  the  court  ordered  that  ^7« 
the  Mailer  allow  a  tenant  for  the  houfe,  and  the  fequeftrators  to 
make  a  leafe,  aiid  tlie  tenant  to  mjoyit. 

It  was  moved,  that  the  irregularity  of  a  fequeftration  might  be  De/broueh 
referred  to  the  deputy,  which  was  taken  out  againft  the  defend-  ^-  ^'•'ombie, 
ant  for  not  appearing,  by  reafoa   of  its  being  taken  out  fooner  Rep.  2,2. 
than  by  the  courfe  of  the  court  it  could,  and  yet  the  fequeftrators  i"  ^cacc. 
had  taken  the  goods  off  the  premifes,   and  threatened  to  fell  them  :  i"^^\^  "* 

o  A  ■'  -  IS  ally  re- 

the  Chief  Baron  faid,  that  as  to  the  carrying  the  goods  off  the  pre-  ported  by 
mifes,  it  was  clear  the  fequeftrators  could  do  that,  becaufe  a  fe-  Bunbury, 
queftration   up:.n  mefne   procefs  anfwers  to  a  di/?rif!gas  at  law.  P^s  272' 
But  however,  as  to  felling  them,  the  court  agreed  in  the  prefent  name  of 
cafe  it  could  not  be  lawful,  and  faid  it  had  lately  been  fettled  on  Defbrow  v. 
debate ;  and  obferved  further,  that  courts  of  equity  could  not  au-  ^^7"^^™^' 
thorife  fequeftrators  to  fell  goods  even  upon  a  decree  until  Lord  ftatement  of 
Stamford's  a£l,  which  makes  decrees  in  this  refpecl  equivalent  to  fa<3s,  as  well 
a  judgment.     And  even  now,  the  counfel  faid,  fequeftrators  can-  T^'^J Q{^i\^f. 
not  fell  but  by  leave  of  the  court:  however,  the  court  faid,  this  court, is df- 
was  a  matter  proper  for  them  to  confider  upon  another  occafion,  r"'^"5\    ^\ 
and  therefore  only  referred  the  irregularity  of  the  fequeftration  as  ^^^  feW- 
to  the  point  of  time  to  the  deputy,  tration  iiTued 

againft  the 
<lefendant  for  -want  of  an  ar.fiuer  :  the  fequeftrators  entered  the  defendant's  houfe,  and  removed  ali  the 
goods,  to  the  Vilue  of  feventy  pounds  at  leaft,  though  the  thing  in  demand  by  the  bill  was  little  m.re. 
It  was  moved  to  have  reftitution  of  the  g  'ods,  in  regard  the  removal  of  them  was  nor  in  the  power  of 
the  fequeftrators  without  a  particular  order  of  the  couit  for  that  purpofe.  And  per  rarizzm— There  is  a 
difference  bnween  a  fequeftration  for  want  of  an  appearance,  and  for  want  of  an  anfwer.  Even  in  tha 
tirll  cafe,  it  is  to  be  looked  upon  as  a  iHftripgai  in  wfr.itum  at  law  ;  and  the  diftrefs  there  ought  to  be  only, 
at  firft  nothing,  then  increafing  by  degrees  *,  as  the  court  dire£ls,  in  order  to  compel  an  appearance  :  fo 
the  fequeftrators  ought  in  the  firlt  cafe,  after  feizure  of  fome  good;,  to  apply  to  the  court  tor  further 
direaions  for  feizure,  in  order  to  compel  an  appearance.  But,  in  the  fecond  cafe,  the  fequeftrators  have 
no  power  to  rem  )ve  any  goods,  much'  lefa  to  fell  ;  for  the  goods  are  only  to  be  retained  in  nature  of 
a  .pledse  to  anf,«er  the  contemot  ;  and  the  plaintiff  receives  no  injury  by  this,  for  he  may  fe:  down  his 
caufe.'and  his  bill  may  be  taken  pro  o>nfcjjo.  .And  in  this  cafe  the  fequeftrators  had  a  day  given  to  fiew 
caufe  why  an  attachment  ihouid  not  go  dgainft  them,  j 

[It  was  moved  to  fell  goods  taken  on  a  fequeftration  upon  mefne  Hales  v. 
procefs:  but  Lord  r/^^/rW  refufed  the  motion,  a  fequeftration  ^^g^^'"^,^^ 
upon  mefne  procefs  being  only  to  found  the  further  procefs  of  Rep.'^a.* 
taking  the  bill  pro  confejfo. 

The  defendant  was  profecuted  to  a  fequeftration  for  want  of  an  wiicock?  v. 
anfwer  -,  and  the  fequeftrators  having  taken  eleven  hogftieads  of  ^^J^i^|j^',^ 
cyder,  and  other  perilhable   commodities,  the  plaintiff  petitioned  attheRolU. 
to  have  them  fold.     But  the  court  refufed  to  do  it,  until  the  hear- 
ing of  the  caufe,  and  ordered  the  petition  to  come  on  at  the  fame 
time  with  the  caufe.     And  now  they  came  on  to  be  heard  toge- 
ther, and  the  bill  was  taken  pro  confejfo  againft  the  defendant  j. 


[*  A  diftrefs,  where  there  is  rothing  felzed,  and  ?i  gradual  increafe  of  thitnafbitig,  Aould  appear  to 
common  underftan4ings  rather  extraordinary.] 

K3  and 
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4..   per  Lord 

Hardwicke. 


Cavil  V. 
Smith, 
■3  Br.  Ch. 
Rep.  362. 

Yarroth  v. 
Seys,  Buub. 
62. 


and  the  cyder  and  other  perlfliable  goods  were  ordered  to  be  fold 
by  au£lion,  and  the  money  to  be  paid  into  the  Bank,  fubje£l  to 
the  further  order  of  the  court. 

A  fequeftration  partakes  not  of  the  nature  of  zf.eri  facias,  but 
of  a  writ  of  extent  on  a  recognizance  or  diflr'mgas,  vefting  no  right 
in  the  party,  becaufe  the  execution  is  not  complete,  but  a  further 
a£t  of  the  court  neceflary  •,  wHch  whether  by  procefs  or  order 
makes  no  difference  :  and  that  further  a£l  is,  that  after  feizure  by 
the  commiflioners  of  the  goods  and  profits  of  the  lands,  and  re-» 
turn  to  the  court,  the  party  mufl  apply  to  the  court,  to  have  an 
account  of  the  fequcftration  taken,  and  an  order  made  for  fale  of 
the  goods  towards  fatisfaftion  of  the  duty  decreed  him,  without 
"which  he  cannot  have  it.  For  the  writ  of  fequeftration  does  not 
require  the  fequcftrators  to  levy  to  the  ufe  of  the  plaintiff,  but 
only  to  detain  and  keep  in  their  hands  until  the  fum  is  duly  paid, 
the  contempts  cleared,  and  the  court  make  further  order  to  the 
contrary.  It  is  not  of  a  great  many  years  (landing,  that  the  court 
has  ordered  goods  to  be  fold  to  fatisfy  payment  after  a  decree  :  but 
it  is  very  lately,  that  the  court  has  ordered  it  for  a  collateral  con-» 
tempt  in  proceeding  before  a  decree  ;  which  that  court  now  does  in 
aid  of  its  proceedings.  , 

Where  there  had  been  an  order  for  payment  of  money,  and 
the  party  was  in  conteiTipt  for  non-payment,  and  a  fequeftration 
had  iffued,  and  the  goods  were  taken  ;  the  fequeftrators  were  or- 
dered to  fell  the  goods. 

Upon  a  commilTion  of  fequeftration,  the  commifTioners  fequef- 
tred  feme  live  cattle,  which  not  being  fufhcient  to  anfwer  the 
debt,  it  was  moved  to  fell.  But  the  motion  was  denied,  becaufe 
the  commifTioners  had  not  returned  the  commifnon.  But  when 
that  was  done,  and  it  appeared  what  they  had  fequeftered,  and 
the  value  as  to  fo  much  in  part  of  the  debt,  then  for  the  remainder, 
a  new  fequeftration  fhould  ifTue,  and  a  vendiiioni  exponas  to  fell  the 
goods  fequeftered  upon  the  firft. 

The  a£t  of  5  Geo.  2.  c.  25.  empowers  the  plaintiff  to  go  on,  as 
well  upon  a  fequeftration  for  not  appearing,  as  upon  a  fequeftra- 
tion for  not  complying  with  a  decree,  which  could  not  be  done 
in  equity  until  then  ;  for  according  to  the  firft  fe6lion  of  that  a6t, 
where  a  perfon  does  not  enter  an  appearance  within  the  ufual  time 
after  a  fabpoena  iffues,  and  there  is  juft  ground  to  believe,  fup- 
ported  by  affidavit,  that  he  is  gone  out  of  the  kingdom  to  avoid 
the  procefs,  the  court  put  of  which  the  procefs  ifTues,  is  to  fue  a 
day  for  his  appearance,  to  be  inferted  in  the  LD?idon  Gazette,  and 
publifhed  on  the  Lord's  Day  in  the  parifli  church  of  the  defendant : 
and  a  copy  of  the  order  of  the  court  is  to  be  pofted  up  in  fome 
publick  place  at  the  Royal  Exchange  in  London,  if  fuch  order  be 
made  by  the  Court  of  Chancery,  Court  of  Exchequer,  or  Court  of 
the  Duchy  Chamber  of  Lancafter ;  but,  if  by  any  of  the  courts  of 
equity  of  the  Counties  Palatine  of  Chefer,  Lancajler,  and  Durham^ 
m  of  the  Great  SefTions  in  Wales,  then  in  fome  publick  place  in 
fome  market-town  within  the  jurifdiition  of  any  fuch  court, 
»careft  to  the  place  of  the  defendant'5  uiual  abode,  if  within  the 

juri£=. 
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jurifdiftion  ;  and  on  the  defendant's  not  appearing  within  the 
time  limited  by  the  court,  the  court  may  order  the  piaintifiF's  bill 
to  be  taken  pro  confejjo,  and  make  fuch  decree  thereupon  as  they 
fhall  think  jult,  and  to  enforce  it,  may  order  the  defendant's  eftate 
or  efFe£ls  to  be  fequellered,  and  the  plaintiff  to  be  Aitisfied  his  de- 
mand out  of  the  eltate  and  effefls  fo  fequellered,  he  firlt  giving 
fecurity  to  abide  fuch  order  touching  the  reftitution  thereof  as  the 
court  may  make,  upon  the  defendant's  appearing  to  defend  the 
fuit,  and  paying  fuch  cofts  as  the  court  may  order ;  but  in  de- 
fault of  fuch  fecurity  being  given  by  the  plaintiff,  the  court  (hall 
order  the  eftate  and  effe£ls  fequeftered  to  remain  under  their  di- 
redlion,  either  by  appointing  a  receiver,  or  otherwife,  until  the 
defendant  (hall  appear  to  defend  the  fuit,  and  pay  fuch  cofls  to 
the  plaintiff  as  the  court  fliall  think  reafonable,  or  until  fuch 
order  (hall  be  made  therein  as  the  court  (liall  think  juft. 

Although  a  fequeHration  iffue  only  as  mefne  procefs  to  compel  Maynardr- 
an  anfwer,  yet,  if  there  is  any  duty  to  be  performed,  it  (hall  re-  Pon^'^et, 
main  notv^'ithftanding  the  defendant  offer  to  pay  the  cofts  of  the  ^    '  '^ 
contempt. 

The  court  cannot  make  an  order  under  a  fequeftratlon  to  fell  a  Shaw  v. 
fubjedl,  which  paffes  by  title  and  not  by  delivery.]  Wrlghr, 

Lands  were  decreed  to  be  liable  to  5000/.  per  an?!,  for  the  life  4Feb.  i6Sf 
oi  A.  and  a  fequeftratlon  and  Injun6lion  for  the  poffeffion  to  that  ]'^q^^'^' 
purpofe ;  the  defendant  agalnft  the  injunfllon  enters  upon  the  Sands  v. 
lands,  and  receives  the  profits  to  the  value  of  1972/.  and  there-  D«rel. 
upon  was  decreed  to  pay  It ;  and  after  the  death  of  ^.  It  was  de- 
creed, that  the  fequeftratlon  fliould  continue  agalnft  the  defend- 
ant for  the  payment  of  that  money  :  and  now  the  defendant  moved 
to  have  liberty  to  fell  timber  to  raife  money  for  his  fubfiftence, 
alleging,  that  the  fequeftrators  had  only  the  poffeffion  and  the 
perception  of  the  annual  profits  by  the  courfe  of  the  court,  and 
therefore  it  could  be  no  prejudice  to  have  this  granted :  But  Sir 
H.  Grhnjion^  Mafter  of  the  Rolls,  refufed.  For  ift,  This  Invades 
the  decree  which  Is  for  the  quiet  poffeffion,  which  will  be  difturb- 
cd  if  the  defendant  enters  to  cut  down  timber.  2dly,  The  de- 
fendant not  having  performed  the  decree  by  the  payment  of  the 
money,  he  fliall  not  receive  any  favour  from  the  court  whilft  he 
Hands  in  contempt,  sdly,  If  he  will  with  the  fale  of  this  timber 
pay  the  plaintiff  his  debt  and  fo  uifcharge  the  fequeftratlon,  there 
might  be  fome  reafon  for  it  ;  but  for  him  to  raife  monies  to  other 
purpofes,  he  ffiall  not  be  favoured  ;  and  unlefs  the  phiatiff  will 
confent,  he  ftiall  not  have  liberty  to  fell. 

[Where  a  bill  is  taken  pro  conjejfo  for  v/ant  of  an  anfwer,  Howell  »■. 
qu,  whether  the  decree  fliall  be  abfolute,  or  only  nijt?'^  b'y,'B''unbf'"' 

219.  Hughgsv.  Owen,  /^,  255, 


(D)  Sequeftration,  when  determined. 

Sequeftratlon  that  iffues  as  a  mefne  procefs  of  the  court  will  Vem.  5S. 
be   difcontlnued  and  determined  by  the  death  of  the  party.  ^'"^"J""' 
But,  where  a  fequeftratlon  iffnes  in  purfuancc  of  a  decree,  and 
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to  compel  the  execution  of  it,  there,  though  the  fame  be  for  i 
perfonal  duty,  it  ihall  not  be  determined  by  the  death  of  the  party. 
Ch.Ca.  241.       A  fequeftraticn  againft  the  father  who  appeared  to  be  only 
2Ch.Ca.46.  tenant  for  life,  was  on  his  death  difcharged. 
Vern.  118.         The  bill  was  to  revive  a  fequeftraticn  obtained  againft;  the  de- 
fendant's hufljand  for  a  perfonal  duty  before   his  intermarriage 
with  the  defendant,  and  to  avoid  the  defendant's  eftaic  in  dower 
in  the  lands  that  were  fequeftercd  before  the  mar^-iage,  it  being 
infifted  that  thofe  lands  v^erc  fo  bound  by  the  fequeltration,   and 
covered  therewith,  that  the  defendant's  right  of  dower  could  never 
attach  upon  them.  But  on  a  demurrer  to  this  bill,  the  d'.  murrer  wa3 
allowed ;  and  it  was  ruled,  that  fuch  a  fequeftration  fliould  not 
bind  the  feme  who   came  in  for  her  jointure  or  dower.     But, 
whether  the  heir  in  fee-fimple  fnould  in  fuch  cafe  have  the  eftate 
bound,  and  fubjeQ  to  fuch  a  fequeftration,  or  not,  was  doubted  5 
and  the  cafe  not  being  before  my  Lord  Keeper,  he  refufed  giving 
any  opinion  therein. 
Vern.  i65.        Afterwards  this  laft  point  came  before  the  fame  Lord  Keeper" 
in  another  cafe,  when  his  Lordlhip  inclined  to  think  that  a  fequeft- 
ratioii  for  a  perfonal  duty  determined  with  the  death  of  the  party, 
and  could  not  be  revived  againft  the  heir ;  but  his  Lordfliip  took 
time  to  confider  of  it,  and  would  be  attended  with  precedents. 
Blighv.tail       It  feems  to  be  now  fettled,  that  a  fequeftration  is  a  perfonal 
oiOam\ey,    proccfs,  which  abates  by  the  death  of  the  party  j  fo  that  fuch  fe- 
6j,]        '     queftration  being  grounded  on  a  decree  for  a  debt  or  perfonal 
[So,wha-    duty,  cannot  be  revived  againft  the  heir  of  the  defendant :  other- 
ram  v.  vvife,  in  thofe  cafes  in  which  the  heir  is  bound. 

Broughton,  ' 

J  Vez.  i8a.     White  v.  Hayward.     z  Vez.  464.     Sed  conty.  Hawkins  v.  Crook,  3  Atk.  594.] 

Anon.  [A  fequeftration  ifTued  againft  J.  S.  for  not  performing  a  de- 

Bunb.  31.  cree,  under  which  lands  were  feized.  J.  S.  died,  whereupon  it 
was  moved,  that  the  fequeftration  fhould  be  difcharged.  But  the 
court  refufed  it,  beeaufe  the  fequeftration  was  not  returned,  for 
the  fequeftrators  are  anfwerable  for  what  profits  they  have  re- 
ceived of  the  lands,  and  they  have  nothing  to  indemnify  them,, 
but  the  authority  given  by  the  fequeftration.— But,  the  fequeftra- 
tion being  returned,  the  court  difcharged  it^  as  to  the  landsj  from 
the  death  of  J.  S.} 
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(A)  When  firft  allowed. 

(B)  In  what  Actions. 

(C)  What  Debts  may  be  fet-off. 

(D)  Where  the  Defendant  muft  plead  a  Set-Off,  and 
where  he  may  give  Notice  of  Set-Off;  and  herein, 
of  the  Form  of  each* 

(A)  When  firfl  allowed. 

A  T  common  law,  if  the  plaintiff  was  as  much,  or  even  more  aBum8i6j 
■**  indebted  to  the  defendant,  than  the  defendant  was  indebted 
to  him,  yet  he  had  no  method  of  ftriking  a  balance  :  the  only  way 
of  obtaining  relief  was  to  go  into  a  court  of  equity.  To  remedy 
this  inconvenience,  it  was  ena£led  by  the  ftatute  of  2  G.  2.  c.  22. 
§  13.  "  That  where  there  are  mutual  debts  between  the  plain- 
«'  tiff  and  defendant,  or,  if  either  party  fue  or  be  fued  as  exe- 
•<  cutor  or  adminiftrator,  where  there  are  mutual  debts  between 
*<  the  teftacor  or  inteftate,  and  either  party,  one  debt  may  be  fet 
*<  againft  the  other;  and  fuch  debt  may  be  given  in  evidence  on 
*«  the  general  iffue,  or  pleaded  in  bar,  as  the  nature  of  the  cafe 
"  fhall  require,  fo  as  at  the  time  of  pleading  the  je  aeral  iffue, 
"  where  any  fuch  debt  of  the  plaintiff,  his  teftator  or  inteftate,  is 
"  intended  to  be  infifted  on  in  evidence,  notice  fliall  be  given  of 
"  the  particular  fum  or  debt  intended  to  be  infifted  on,  and  up- 
"  on  what  account  it  became  due;  otherwife  fuch  matter  fhall 
*«  not  be  allowed  in  evidence  upon  the  general  iffue." 

Where  a  fet-off  is  admiffible,  the  parfies  are  alternately  plaintiff  Remington 
and  defendant ;  fo  that  if  the  crofs  demand  or  any  part  be  within  I'^^^Jl^'^'^^ 
the  ftatute  of  limitation,  that  objection  may  be  replied  to  it,  in 
like  manner  as  it  may  be  pleaded  in  bar  to  the  declaration. 

(B)  In  what  Adions. 

A  Set-off  Is  allowable  in  actions  of  debt,  covenanf^   and  ajfumpfitt  C'')^^a^n«» 
for  the   non-payment  of  money;  but  not  in  aBions  upon  the  ^°^^  ^^'^ 
eafey  trefpafs,  or  replevin  (3),  &c. ;  nor  of  a  penalty,  in  debt  ort  bortd  s.  C. 
conditioned  for  the  performance  of  covenants  (^  i ;  nor  oi  general  ^^^}'^J°^g 
damages  in  covenant  (f),  or  affumpjit  {d).      But,  where  a  bond  is    "0.%. 

Ji4  «on- 
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^tt^m. 


andLaycock  Conditioned  for  the  payment   of  an   annuity  (^),   or  of  liquidated 

V.  Tuffneii,   damages  (/),  a  fet-off  may  be  allowed. 
E.  27 G.  3. 
B.  R.  S.  P. 
a  Burr. 


Tldd's  Pr.  404.     Sapsford  v.  Fletcher,  4  Term  Rep.  511.  {b)  Bull.  N.  P. 

1024.  (c)  Howie:  v.   Strickland,    Cowp.  56.       [d)  Freeman  v.  Ryett,   i  Bl.  Rep. 

(«)  Collins  V.  Collins,    a  Burr.  820.     (/)  Fletcher  v.  Dyche,  2  TermRep.  32. 


179. 
394- 


in  the  a6l 
c.  24.  §  5. 
*'  may 


(C)  What  Debts  may  be  fet-off. 

iT  having  been   doubted,  whether  mutual  debts  of  a  different 

^  nature  could  be  fet  againfl  each  other  under  the  above  claufe 

of    2  Geo,  2.   c.  22.    it    was    enadled  by   8  Geo.  2. 

*  That  by  virtue   of  the   faid  claufe,    mutual  debts 

be   fet  againfl,  each  other,    either  by  being  pleaded   in 

bar,  or  given  in  evidence  on  the  general  iflue,  in  the  man- 

"  ner   therein  mentioned,    notwithflianding  that  fuch   debts  are 

*'  deemed  in  law  to  be  of  a  different  nature  \  unlefs  in  cafes  where 

*'  either  of  the  faid  debts  fhall  accrue  by  reafon  of  a  penalty,  con- 

"  tained  in  any  bond  or  fpecialty ;  and  in  all  cafes  where  either 

*'  the  debt  for  which  the  attion  hath  been  or  fhall  be  brought,  or 

*'  the   debt  intended  to  be  fet  againft  the  fame  hath  .^ccrued  or 

*'  fhall  accrue  by  reafon  of  any  fuch  penalty,  the  debt  intended 

*'  to  be  fet  off  fhall  be   pleaded  in  bar,   in  which  plea  fliall  be 

"  fhewn  how  much  is  truly  and  juftly  due  on  either  fide  :  and  in 

debt.  Brown  <«  cafe  the  plaintiff  fhall  recover  in  any  fuch  action  or  fuit,  judg- 

"  ment  (hall  be  entered  for  no  more  than  fliall  appear  to  be  truly 

*'  and  juftly  due  to  the  plaintiff,  after  one  debt  being  fet  againfl 

"  the  other  as  aforefaid." 

A  debt  barred  by  the  flatute  of  limitations  we  have  feen  caw- 
not  be  fet  off:  if  pleaded,  the  flatute  may  be  replied  to  it ;  if  of- 
fered in  evidence  under  a  notice  of  fet-off,  this  objeclion  may  bs; 
made  to  it  at  the  trial. 

The  debt  fued  for,  and  the  debt  intended  to  be  fet  off,  mufl  be 
mutual,  and  due  in  the  fame  right.  Hence  a  defendant  fued  as 
executor  or  adminiflrator  cannot  fet  off  a  debt  due  to  him  in  his 
own  right;  nor,  if  fued  for  his  own  debt,  can  he  fet  off  a  debt  due 
to  him  as  executor  or  adminiflrator.  Neither  can  a  joint  debt  be 
fet  off  againfl  a  feparate  demand,  nor  a  feparate  debt  againfl  a 
joint  one.     Nor  in  an  a6lion  againfl  a  man  on  his  own  bond,  can 


The  day  af- 
ter this  adt 
of  8  G.  2. 
paffed,  Lord 
Hardwicke, 
C.J.  de!i. 
livered  the 
opinion  of 
the  court  of 
King's 
Bench,  that 
a  debt  by  a 
Umple  con- 
tract might, 
by  the  for- 
mer aft, 
liave  been 
fet  off 
againfl  a 
fpecialty 


and  Holy 
oak,  8  G.  2, 
Bull.  N.  P. 
179. 

Bull.  N.  P. 
I  So. 


Bull. 
I  So. 


N.  P. 


Slipper  V. 
Sitidftone, 
fTermRep. 
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he  fet  off  a  debt  due  to  him  in  right  of  his  wife. 

But  a  debt  due  to  a  defendant  as  a  furviving  partner,  may  ba 
fet  off  againfl  a  demand  upon  him  in  his  own  right :  and  f® 
vice  "jerjd. 


French  v.  Aadrade,  6  Term  Rep.  582. 

Eortimiey  So,  to  an  a6lion  brought  by  or  againfl  a  trujlee,  a  fet-off  may 

m'^'!^?^'     ^^  made  of  money  due  to  or  from  the  cejltij  que  truf. 

C.B.  Ruflgev.  Birch,  M.  25  G.  3.  B.  R.   i  TermRep.  621-2. 


Ryal  V. 
Larkln, 
i  WJlf.  155. 


It  wa5  formerly  holden,  that  the  flatutes  of  fet-off  did  not  ex- 
tend to  aiiignc€5of  a  bitukrupt ;  but  it  has  been  fince  determined, 

that 
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that  in  a£lion  at  their  fuit,  fhe  defendant  may  fet  off  a  debt  due  Ridoutv. 
to  him  at  the  time  of  the  bankruptcy;  for  a  note  indoifed  after  i^rough, 
the  bankruptcy  cannot  be  fet  off  («)•,  and  fets-off  being  in  the  nature  FT!?'  ^5- 
of  crofs -actions  {b)  the  defendant  mud  Ihew,  that  the  note,  in  re-  Chambers,' 
fpe£l  of  which  he  makes  the  crofs  demand,  was  indorfed  to  him,  *Str.  1231. 
or,  if  payable  to  bearer,  came  into  his  pofff  ffion  before  or  at  the  ^*^'^"^^'o" 
time  of  the  bankruptcy.  6Term Rep's;. 

As  in  cafes  of  bankruptcy  the  debt  claimed  to  be  fet  off  muft  Evans  v. 
have  exifted  at  the  time  of  the  bankruptcy,  fo  in  other  cafes  it  muft  ^"^o^^r, 
be  in  exift-ence  at  the  commencement  of  the.fuir,  and  muft  bs  fo  ^s f"'"    *^' 
pleaded.     If  it  were  then  in  exiftence,  the  defendant's  right  to  Bafkerviiia- 
fet  it  off  cannot  be  affetled  by  his  having  brought  an  a6lion  upon  *•  ^""o^^"* 
it,  in  which  he  has  recovered  a  verdicl,  car  the  plaintiff  has  paid  the   xila.' 
money  into  court.     Hence  a  judgment  may  be  pleaded  by  way  of  Reynolds  v. 
fet-off  pending  a  writ  of  error.  r.i  ,,r>  ,    r  r?      ^^   ^"^''"^' o-. 

^  °  rvl.25G.3.  B.  R.  3  TermRep.  jS3. 

As  a  fet-off  cannot  be  pleaded  to  an  a£lion  of  covenant  for  ge~  Wrigaii  v. 
neral  damages,  fo  neither  can  uncertain  damages  be  pleaded  by  "^'a''^'"'> 
way  of  fet-off  to  an  adion  of  covenant  for  rent.  fss"™^^'' 

(D)  Where  the  Defendant  muft  plead  a  Set-OiT,  and 
where  he  may  give  Notice  of  Set- Off;  and  herein, 
of  the  Form  of  each. 

"V/I7E  have  feen  in  the  above  claufe  of  the  ftatute  of  8  Geo.  2.  SymmoiMT. 

*     C.12,  that  where  either  of  the  debts  accrues  by  reafon  of  '^"o^. 
a  fpecialty,  the  debt  intended  to  be  fet  off"  muft  be  pleaded  in  bar ;  ^y"'"^«P- 
and  the  defendant  in  his  plea  muft  aver  what  is  really  due  j  which 
averment  is  traverfable. 

In  all  other  cafes,  the  defendant  may  either  plead,  or  give  no-  *  '^"'■'■• 
tice  of  fet-off  at  his  eleaion.  '*3'-  B""- 

IN  .  r.   179* 

If,  at  the  time  of  the  aftion  brought,  a  larger  fum  was  due  from  Bull.  n.  p, 
the  plaintiff  to  the  defendant,  than  from  him  to  the  plaintiff,  the  ac-  179-^ 
tion  being  barred,  it  feems  more  proper  to  plead  the  fet-off;  and  4.05. -,. 
it  is  ufually  pleaded  in  country  caufes  to  fave  the  trouble  and  ex- 
pence  of  proving  the  fervice  of  a  notice.     But,  where  the  fum  in- 
tended to  be  fet  off  is  lefs  than  that  for  which  the  action  is  brought, 
a  notice  of  fet-off  fhould  be  given. 

The  feveral  parts  of  a  plea  of  fet-off  are  as  feveral  counts  in  a  Dowflandv. 
declaration ;  fo  that  if  one  part  be  good,  a  demurrer  to  the  whole  Thompfon, 
plea  IS  bad.  „io. 

The  notice  of  fet-off  fhould  regularly  be  given  with,  or  at  the  Tidd'sPr. 

time  of  pleading  the  general  iffue.       Though  if  it  be  not  then  ^°7-^  ^^^^ 

given,  the  court  will  permit  the  defendant  to  withdraw  the  general  iTerm  Rep. 

iffue,  and  plead  it  again  with  a  notice  of  fet-off.     And  fuch  no-  (ii^-'mnatn. 
tice  may  be  given  with  the  general  iffue,  after  the  defendant  has 
been  ruled  to  abide  by  his  plea. 

In 
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Fowler  V.  In  point  of  form  the  notice  ftiould  be  almoft  as  certain  as  a  ic-^ 

Jones,  Bull,  claratlon  :  therefore  where  the  notice  of  fet-off  was  in  thefe  wordsji 

ta)  Bu/^  *'  Take  notice  that  you  are  indebted  to  me  for  the  ufe  and  occu- 

note,  this  '*  pation  of  an  houfe,  for  a  long  time  held  and  enjoyed,  and  notv 

was  before  <c  lately  elapfed  j"  this  was  holden   infufficient  [a):  and  it  after- 

iiG.^a.  *  wards  appearing,  that  the  debt  intended  to  be  fet  off  was  rent  re- 
c.  19.  which  ferved  on  a  leafe  by  indenture,  which  was  not  mentioned  in  the 

*rt"  ^f^  notice,  the  Chief  Juftice  faid,  it  was  bad  on  that  accouiit  alfo  ;  for 

ufe  and  DC-  ^f  this  had  been  (hewn,  the  plaintiff  might  probably  have  proved 

flupation.  an  eviction,  or  fome  other  matter  to  avoid  the  demand. 1 


S)l)eriff. 


(A)  The  Nature  of  his  Office. 

(B)  Who  are  qualified  or  exempt  from  ferving. 

(C)  Manner  of  appointing  him  j  and  herein,  of  hia 
Oath. 

(D)  Th^t  he  muft  attend  the  Office  fmgly,  and  can- 
not execute  any  other. 

(E)  How  long  to  continue  in  his  Office,  and  by 
what  determined. 

(F)  That  he  muft  be  refident  in  his  County,  and 
whether  he  hath  any  Jurifdidion  out  of  it. 

(G)  Cannot  difpofe  of  his  Bailiwick. 

(H)  Of  the  High  Sheriff's  Power  and  Duty  in  ap- 
pointing an  Under-Sheriff  and  other  Deputies: 
And  herein, 

1.  Of  the  Under-SherifF,  and  in  what  Manner  appointed. 

2.  Of  Covenants  between    the   High-Sheriff,    his  Under-* 
Sheriff,  and  other  Officers. 

3.  Of  A£ls  that  may  be  done  by  either  of  them,  or  where  the 
High-Sheriff  muft  himfelf  be  perfonally  prefent. 

4.  The  Manner  of  approving  Bailiffs  and  other  Officers,  and 
therein  of  his  being  anfwerable  for  their  Adls. 

5.  Of  his  Jurifdiclion  over  Gaols  and  Gaolers. 

(I)  Of 
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(I)  Of  the  preceding  and  fucceeding  Sheriff;  and 
herein,  of  the  Ads  necelfary  to  be  done  by  each  of 
them. 

(K)  Where  more  than  one  Sheriff. 

(L)  Of  his  Duty  and  Ads  as  a  Judicial  Officer.  "' 

(M)  Of  his  Duty  and  Ads  as  a  Minifterial  Officer: 
And  herein, 

1.  That  he  is  the  proper  Officer  to  execute  all  Writs,  except 
in  Cafe  of  Partiality. 

2.  Thaf  he  cannot  difpute  the  Authority  by  which  the^ 
iffue,  nor  any  Irregularity  in  them. 

(N)  How  he  is  to  execute  fuch  Writ :  And  herein, 

1.  That  it  muft  be  without  Favour  or  Oppreflion,  and  after 
fuch  a  Writ  is  actually  taken  out,  and  before  it  is  return- 
able. 

2.  Of  his  raifing  the  Pojfe  Comiiatus. 

3.  Of  breaking  open  Doors. 

4.  ^Vllether  he  can  execute  his  Writ  on  a  Sunday. 

5.  In  what  Manner  he  is  to  do  Execution. 

(O)  Of  his  Duty  in  admitting  Perfons  to  Bail ;  and 
herein,  of  Securities  taken  for  Eafe  and  Favour. 

(A)  The  Nature  of  his  Office. 

IT  feems  that  anciently  the  government  of  the  county  was  by  tH\.  60, 
the  king  lodged  in  the  earl  or  count,  who  was  the  immediate  |^^',''^3' 
officer  to  the  crown  5  and  this  high  ofBce  was  granted  by  the  king  ^°^'   J^| 
at  will,  fometimes  for  life,  and  afterwards  in  fee.     But,  when  it  Lie  i68.  a. 
became  too  burdenfome,    and  could  not  be  commodioufly  exe-  ^^'Pref.to 
cuted  by  a  perfon  of  fo  high  rank   and  quality,  it  was   thought  yCo.^j. 
neceflary  to  conftitute  a  perfon  duly  qualified  to  officiate  in  his 
room  and  flead,   who  from  hence  is  called  in  Latin,  Vicec:!i:cs,  and 
Sheriff  from  Shire  Reeve,  i.  e.  governour  of  the  (hire  or  county. 
He  is  likewife  confidered  in  our  books  as  bailiff  to  the  crown ; 
and  his  county  of  which  he  hath  the  care,  and  in  which  he  is  to 
execute  the  king's  writs,  is  called  his  bailiwick. 

It  is  faid  by  Lord  Coke  and  Dalton,  that  Earls,  by  reafon  of  their  oCo.4(). 
high  employments  and  attendance  upon  the  king,  being  not  able 
to  follow  all  the  bufmefs  of  the  county,  were  delivered  of  all  that 
burden,  and  only  enjoyed  the  honour  as  they  now  do,  and  that 
labour  was  laid  upon  the  (heriff;  fo  that  now  the  ffieriff  doth  all 
the  king's  bufmefs  in  the  county.  And  the  flieriff,  though  he 
^  _  -  '  be 
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be  ftlll  called  vicecoives^  yet  all  he  dcth,  and  all  his  authority.  Is 
immediately  from  and  under  the  king,  and  not  from  or  under  the 
earl ;  fo  that  at  this  day  the  flieriff  hath  all  the  authority  for  the 
adminiftration  and  execution  of  juftice  which  the  count  or  earl 
had  j  the  king  by  his  letters  patent  now  committing  to  the  (heriff 
ciijlodiom  coir^ . 
Co. Lit.  1 68.       He  is  therefore  at  this  day  confidered  as  an  officer  of  great  an- 
Ddit.sh.  5.    tJquity,  truft,  and  authority,  having,  as  Mr.  Dalton  obferves,  from 
the  king  the  cuftody,  keeping,  command,  and  government  (in  fome 
fort)  of  the  whole  county  committed  to  his  charge  and  care  •,  and, 
according  to  my  Lord  Coke^  he  is  faid  to  have  triplkem  cujlodiamy 
viz.  vitajujiiti<£y  vita:  legis,  et  -uita  reipubliccey  &c.  j  vita  jiiJlititEj  to 
ferve  procefs,  and  to  return  indifferent  juries  for  the  trial  of  men's 
lives,  liberties,  lands,  and  goods  ;   vita  Icgis,  to  execute  procefs 
and  make  execution,  which  is  the  life  of  the  law  ;  and  vita  repub- 
lican to  keep  the  peace, 
i  Inft.  558.       It  feems  that  anciently  (a),  and  before   the  ftatute   9  Ed.  2. 
*  ^™^"'"     Jlat.  2.  fherifFs  were  elected  by  the  freeholders  of  the  county,  as 
[(«)  Itwas    the  coroners  are  at  this  day,  and  confequently  that  their  office  did 
ordained  by    not  determine  by  the  death  of  the  king. 

the  ftatute  of 

28  E.  I.  c.  8.  that  the  people  fhould  have  e].£lion  of  iherifFs  In  every  fliiie,  wliere  the  /hrievalty  is 
not  of  inheritance.  For,  anciently,  in  fome  counties  the  iherift's  were  hereditary  ;  as  it  feems  they  were 
in  Scotland  till  the  Oatute  of  20  G.  2.  c.  43.  and  ftill  continue  in  the  county  of  VVellmoreland,  of  which 
the  Earl  of  Thanet  is  the  hereditary  (heriff.  The  city  of  London  too  have  the  i;iherltance  of  the  /hriev- 
alty of  Middlefex  vefted  in  their  body  by  charter,  i  Bl.  Comm.  -^39.  This  office  may  alfo  defcend  to, 
and  be  executed  by  a  ft nnale ;  for  Anne  Countels  of  Pembroke  hjd  the  office  oi  hereditary  fheriffof 
Weftmoreland,  and  exerciled  it  in  perfon.  At  the  aflizes  at  Appleby  fhe  fat  with  the  judges  on  the 
bench.     Hargr.  Co  Litt.  326.  J 

lb)  Dav.6o.  And  though  at  this  day  the  king  hath  the  fole  appointment  of 
(f)4Co.33.  fl^gj-jffg  ^^j^  except  in  counties  palatine,  and  where  there  are  a 
cafe.  jura  regalia,  yet  it  hath  been  {c)  adjudged,  that  the  office  of  fherifF 

Dait.  Sh.  6.  is  an  entire  thing,  and  that  therefore  the  king  cannot  apportion 
Ravm'^'      ^^  divide  it,  that  is,  he  cannot  determine  it  in  part,  as  for  one 

town  or  one  hundred  ;  neither  can  he  abridge  the  fheriff  of  any 

thing  incident  or  belonging  to  his  office. 

(B)  Who  are  qualified  or  exempt  from  ferving. 


1  T  is  provided  by  feveral  [d)  a^ls  of  parliament,  that  no  man 
ffiall  be  ffieriff  in  any  county,  except  he  have  fufficlent  lands 


{d)  9  Ed.2 
flat.  2. 

4Ed.  3.C.9!  within  the  fame  county  where  he  ffiall  be  ffieriff,  whereof  to  an 
5Ed.  3.C.4.  fwer  the  king  and  his  people  in  cafe  that  any  perfon  ffiall  com- 
ftat  lie" 7    P^^^^  againft  him;  and   that  none  that  is  fteward  or  bailiff  to  a 

great  Ioi;d  ffiall  be  made  ffieriff. 
Sav.  43.  It  is  holden,  that  the  king  hath  an  Intereft  in  every  fubje£l, 

9  Co.  46.      gj-,^  g  right  to  his  fervice,  and  that  no  man  can  be  exempt  from 

the  office  of  iheriff,  but  by  aft  of  parliament  or  letters  patent. 
2  Mod  299.        And  on  this   foundation   it  was  adjudged  in  Sir  John  Read's 
Attornt>-      c;i[^^    ^vho  was  made  high-ffieriff  of //^;v/erfl'/?'/ri?  at  the  time  he 

Ceneral  v.  '  ■  ,     r  r       t  1 

Sir  John        v.'as  excommunicated  tor  non-payment  or    ahmony,  that  an  m- 
Kmj.  form.".tion  properly  lay  againll  him  for  not  executing  the  office  ; 

the ugh 
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though  it  was  objefted  on  his  behalf,  that  the  oath  and  facrament 
injoined  by  adl  of  parliament  are  neceflary  qualifications  for  all 
ftierifFs,  which  he  was  difabled  to  take  by  reafon  of  tiie  excom- 
munication ;  but  the  court  held  that  he  was  puni{hable  for  not 
removing  the  diuibiiity,  it  being  in  his  power  to  get  himfelf  ab- 
folved  from  the  excommunication,  and  that  therefore  it  could  be 
no  excufe. 

And  though  in  the  above  cafe  it  was  admitted,  that  the  fubje£l:  2  Mod.  301. 
was  bound  to  ferve  the  king  in  fuch  capacity  as  he  is  in  at  the 
time  of  the  fervice  commanded,  yet  it  was  infilled  upon,  that  he 
was  not  obliged  to  qurJify  himfelf  to  ferve  in  every  capacity  ;  and 
that  therefore  a  prilbner  for  debt  is  not  bound  or  compellable  to 
be  (heriff,  no  more  than  a  perfon  is  bound  to  purchafe  lands  to 
qualify  himfelf  to  be  either  a  coroner  or  juftice  of  the  peace.  It 
was  likewife  faid,  that  by  the  ftatute  3  Jac.  1.  cap.  5.  every  re- 
cufant  is  difabled  ;  and  though  he  may  conform,  he  is  not  bound 
to  it ;  for  if  he  fubmits  to  the  penalty,  it  is  as  much  as  is  required 
by  law. 

An  information  was  exhibited  againft  L.  for  refufing  to  take  Carth.  30?. 
upon  him  the  ofiice  oi  (heriff  oi  Noriuichf  who  pleaded  the  ftatute  ^i*"^'  ^^7- 
13  Car.  l.Ji.  1.  r.  I.  §  12.  *,  by  which  it  is  ena£l:ed,  that  a  perfon  Ld.  Raym. 
elected  to  any  office  in  a  corporation,  fhall  be  fuch  as  within  one  29-     Skin, 
year  before  hath  taken  the  facrament  according  to  the  church  of  ^'j^' ?'"^' 
Englandy  elfe  the  ele<£l:ion  (hall  be  void;  and  averred  that  he  had  The  King 
not  taken  the  facrament,  l^c.  at  any  time  within  the  eledlion  of  and  Queen 
him  to  be  fheriff,   ^r.,  wherefore   the  election  was  void.      The  ^-  '^^rwood. 
Attorney-General  replied,   and   fet  forth  that  part  of  the  aft  of  5 g.  i.e. 6. 
uniformity,  by  which  every  perfon  is  obliged  to  take   the  facra-  f-  3-  & 
ment  three  times  in  the  year,  according  to  the  Liturgy,  ^c;  the  "    /*g 
defendant  rejoined,  and  fet  forth  the  ftatute  of  i  W.  t3  M.  c.  18.  [(a)  jtis' 
for  tolerating  diflenters  ^  and  on  demurrer  it  was  adjudged,  that  nowdedared 
the  defendant's  rejoinder  was  a  departure  from  his  plea,  and  there-  pubij^kaa 
fore  he  could  have  no  advantage  of  the  a61:  of  toleration,  fuppof-  by  19  G.  3. 
ing  it  was  for  his  purpofe,  it  being  a  private  ftatute  (a),  and  <='44- 
therefore  to  be  pleaded.     And  though  judgment  was  given  prin-  \^l^  l^^^ 
cipally  on  this  point,  yet  all  the  court,  except  Juftice  ^am.  Eyre  (^),  bar  that  the 
held,  that  this  cafe  was  not  within  the  meaning  of  the  toleration  Lord  Keeper 
a£l,  which  was  not  made  in  favour  of  difientersjbut  the  contrary,  fame°opinton 
and  was  rather  to  exclude  them  from  beneficial  offices,  than  to  with  Mr.  j. 
cafe  them  of  offices  of  charge.  Eyre.] 

[Four  years  before,  M.  2  W.  ^  M.,  this  was  adjudged  as  a  -zyenta+y. 
good  plea,  in  the  cafe  of  Guildford  Toiun  v.  Clarhgy  viz.  that  he  ^  ^°^' 
being  a  diflenter,  and  unqualified  by  the  a6t,  the  eleftion  was 
void  ;  and  that  the  bye-law  for  forfeiting  20  /.  upon  refufal  after 
cleftion  did  not  take  place,  becaufe  the  perfon  being  abfolutely 
incapacitated  by  the  ftatute,  there  w^as  really  no  eledion  ;  and  fo 
he  could  not  refufe  after  ele£lion. 

The  defendant  was  one  of  the  dilTenters  who  was  chofen  fhe-  Rex  v. 
rifF  of  London  and  Middlefex,  and  refufed  to  take  upon  him  the  Grofvenor, 

•   _  -  ...  .    /  .  ,  •    n.    I-'  2Str.  1193. 

office ;  for  which  an    information  was   moved  agamlt  nim,   as 
\t  is  an  office  in  which  the  publick  are  interefted,  and  therefore 

not 


not  to  be  compenfated  by  a  pecuniary  fatisfaclion  to  the  city. 
But,  upon  (hewing  caufe,  the  court  difcharged  the  rule  :  it  ap- 
pearing there  were  a£ls  of  common  council  that  had  provided  pe- 
nalties upon  refufers,  which  is  the  proper  remedy ;  efpecially 
•where  it  is  doubtful,  whether  the  refufal  is  a  crime  or  not,  which 
hath  never  yet  been  fettled.  In  this  cafe,  the  fa£ls  are  agreed,  and 
the  only  doubt  is  in  point  of  law,  and  therefore  more  proper  for 
a  civil  fuit :  and  fo  was  the  opinion  of  the  court,  in  the  cafe  of 
Shackleton  of  Torhy  in  Lord  Hardwicke's  time.  However,  they 
declared,  that  if,  after  the  point  was  determined  againft  the  dif- 
fenters,  others  fliould  refufe  •,  it  might  be  a  foundation  to  move 
for  an  information. 

But  this  much  agitated  queflion,  concerning  the  fining  of  dif- 
Harrifon  v.  fenters  for  not  ferving  corporation  offices,  is  now  fettled. — In  the 
Evans,  yg^^  1748,  the  corporation    of  London  made  a  bye-law,  impofing 

E.  L.  185.  3-  fij^e  of  600  /.  upon  every  perfon,  who,  being  elected,  fhould  re- 
6Br.  P.  c.  fufe  to  ferve  the  office  of  ffierifF.  An  action  was  brought  in  the 
*^'  flieriff's  court  upon  this  bye- law,  for  the  penalty  of  600/.  againft 

the  defendant  Allen  Evans,  for  refufing  to  ferve  the  faid  office. 
The  defendant  pleaded  the  ftatute  of  13  Car.Jl.  1.  c.  i.  that  no 
perfon  {hall  be  chofen  into  fuch  office,  who  (hall  not,  M'ithin  one 
year  next  before,  have  taken  the  facrament  according  to  the  rites 
of  the  church  oi  England ;  and  in  default  thereof,  every  fuch  choice 
is  declared  to  be  void.  The  defendant  further  pleaded  the  fta- 
tute oi  \  W.  ilf  M.  c.  18.  for  exempting  proteftant  diffenters  froni 
'  penalties  contained  in  former  a£ls.     Then  the  plea  averred,  that 

the  (hcrifFs  of  London  are  officers  who  before  13  Car.  1.  were  per- 
fons  bearing  fuch  office;  that  the  defendant  was  and  (lill  is  a  pro- 
teftant diiTenter  from  the  church  of  England,  a  perfon  of  a  fcru- 
pulous  confcience  in  the  exercife  of  religion,  and  during  all  that 
time  has  and  ftill  does  frequent  the  congregation  of  religious 
worfhip  among  proteftant  diflenters.  The  defendant  then  ftated 
that  he  took  the  oaths,  and  fubfcribed  the  declaration,  according 
to  the  act  of  toleration,  in  the  year  175  i,  at  the  feffions  holden 
for  the  county  of  Middlefex ;  and  thnt  his  taking  the  oaths  was 
duly  regiftered  in  the  court  of  feffions :  that  he  had  not  within 
one  year  before  the  fuppofed  election  taken  the  facrament  of  the 
Lord's  Supper  according  to  the  rites  of  the  church  of  England^ 
nor  as  he  at  any  time  fmce  done  it,  nor  was  he  bound  to  take  the 
fame  fmce  May  1751 :  that  of  thefe  premifes  the  lord  mayor,  al- 
dermen, and  citizens  had  notice  ;  and  that  by  reafon  thereof,  and 
of  the  a£l  of  parliament  made  for  governing  corporations,  the 
mayor,  aldermen,  and  citizens  a(rembled  in  y«/y  1754,  and  the 
livery  were  prohibited  from  ele£ling,  and  had  no  power  to  ele£l 
him  (heriff:  that  he  was  difabled  from,  and  incapable  of  being 
eledled,  and  that  the  fuppofed  election  of  him  was  void.  To  this 
plea  the  plaintiff  replied,  that  by  the  ftatute  of  5  Geo.  2.  c,  6.  §  3. 
it  is  enabled,  that  no  perfon  chofen  into  fuch  office  (hall  be  re- 
moved or  otherwife  profecuted  for  omiffion  of  taking  the  facra- 
ment, nor  fhall  any  incapacity  or  difability  be  incurred  by  reafon 
of  the  fame  (unlefs  he  be  reiuov^d  or  profecution  commenced 
4  within 
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within  fix  montbs).  To  this  replication  the  defendant  demurred; 
and  the  plaintifF  joined  in  demurrer.  And  judgment  was  given 
for  the  plaintifF  in  the  flierifF's  court ;  which  was  afterwards  af- 
firmed in  the  court  of  the  huftings.  But  this  judgm.ent  wasre- 
verfed  by  the  commi.iioners  delegates,  viz.  Lord  Chief  Baron 
Parker,  Mr.  Juftice  Fojer,  Mr.  Juitice  Bathurji^  and  Mr.  Juftice 
Wilmot ;  and  the  judgment  of  the  commiflioners  delegates  was  af- 
terwards affivmt'd  in  the  Houfe  of  Lords.  The  Houfe,  when  the 
matrer  was  brought  before  them,  ordered  this  queftioa  to  be  pro- 
pofed  for  the  opinion  of  the  judges.  How  far  the  defendant  might, 
in  the  prefent  cafe,  be  allowed  to  plead  his  difability  in  bar  of  the 
accuftition  brought  againfh  him  ?  It  was  allowed  on  all  hands,  that  Furneaux's 
if  his  non-conformity  and  confequent  difability,  was  criminal,  he  ^^""sto 
could  not  plead  it.  -«nd  for  this  reafon  one  of  the  judges.  Per- 
rot  B.,  was  of  opinion  (contrary  to  the  reft  of  his  brethren),  that 
the  defendant's  difability,  in  the  prefent  cafe,  could  not  be  plead- 
ed, becaufe,  as  he  faid,  the  toleration  act  amounted  to  nothing 
more  than  an  exemption  of  proteftant  diflenters  from  the  penal- 
ties of  certain  laws  therein  particularly  mentioned  ;  and  the  cor- 
poration a£t  not  being  mentioned  therein,  the  toleration  a£l  could 
have  no  influence  upon  it ;  and  therefore  his  difability,  incurred 
by  his  non-conformity  in  confequence  of  the  corporation  a£l,  was, 
in  his  opinion,  a  culpable  one,  and  rendered  him  liable  to  any  pe- 
nalties, to  which  any  others  are  liable  for  refufing  to  ferve  the 
oiBce  of  flieriff ;  inafmuchas  no  man  can  difable  himfelf ;  but,  if 
he  refufed  to  take  the  facrament  according  to  the  rites  of  the  * 

church  of  England,  he  difabled  himfelf,  and  the  fine  impofed  was 
a  punifhment  upon  him  for  the  crime  of  his  non -conformity, 
from  which  he  could  plead  no  legal  exemption. — But  all  the  other 
judges  were  of  a  contrary  opinion,  That  the  corporation  a£t  ex- 
prefsly  rendered  the  dilTenters  ineligible  and  incapable  of  ferving; 
its  defign  being  to  keep  them  out,  as  perfons  at  that  time  fup- 
pofed  to  be  difafFe£led  to  the  government ;  and  though  the  difabi- 
lity arifing  from  hence  could  not  ihen  have  been  pleaded  againft 
fuch  an  a<5lion  as  is  now  brought  againft  the  defendant,  non-con- 
formity being  then  in  the  eye  of  the  law  a  crime,  and  no  man  be- 
ing allowed  to  excufe  one  crime  by  another ;  yet  the  cafe  is  dif- 
ferent fince  the  toleration  a£l  was  enabled,  that  acl  amounting  to 
much  more  than  a  mere  exemption  from  the  penalties  of  certain 
laws,  and  having  an  influence  upon  the  corporation  a£t  confe- 
quentially,  though  the  corporation  a£l  is  not  mentioned  therein, 
by  freeing  the  diflenters  from  all  obligation  to  take  the  facrament 
at  church,  abolifhing  the  crime  as  well  as  penalties  of  non-con- 
formity, and  allowing  and  protecting  the  difTenting  worfliip. 
The  defendant's  difability,  therefore,  they  faid,  was  a  lawful  one, 
a  legal  and  rcafonable,  not  a  criminal  excufe  ;  it  was  not  in  the 
fenfe  of  the  law  difabling  himfelf;  the  meaning  of  that  maxim, 
«.*  That  a  man  (hall  not  difable  himfelf,"  being  only  this,  that  no 
rnan  (hall  difable  himfelf  by  his  own  wilful  fault  or  crime ;  and  non- 
conformity being  no  longer  a  crime  fmce  the  toleration  a£l  was 
pija^edj  he  js  difabled  by  judgment  of  parliament,  namely,  b7 

thi 


144  @)6enE 

the  corporation  a£l,  without  the  concurrence  or  interventioii   :,' 

any  crime  of  his  own  ;  and   therefore  he  may  plead  this  difability 

in  bar  of  the  prefent  a6llon.]      — 
Salk.  i68.         If  a  man  is  difabled  by  a  judgment  in  laW  to  bear  an  office,  he 
4  Mod. 273.  jg  excufed,   nam  judicium  rcddkur  in  invitum  -,  for  though  his  fault 

or  negle£l:  v.-as  the  occafion  of  fuch  judgment,  yet  it  is  a  markfet 

upon  him  by  the  government. 
Salk.  142.         And   as  nothing  but  an  invincible  neceflity  can  exempt  a  per- 
pl.  !•  fon  from  ferving  the  office  of  fheriff,  on  this  foundation  a  bye-law 

Ld.  Raym.  jj^^jg  j„  London^  that  no  freeman  chofen  flieriff,  l5fc.  fliall  be  ex- 
Carth.480.  cufed,  unlefs  he  voluntarily  fwears  he  is  not  worth  10,000/.  Isfc,^ 
^  Mod.  438.  and  if  he  openly  refufe  to  take  the  ofhce,  then  to  forfeit  the  fum 
la  Mod.       ^£  j^^^i  ^^^^  y^.^^  adjudged  good. 

Ciry  of  London  v.  Vanacre. 

Rexv.  [By  the  9  Geo.  2.  c.  9.  §  3.  any  pcrfon  elected   fherifFof  Noy- 

Woodrow,  •ztvV^  worth  3000/.  may  be  excufed  ferving  the  office  on  paying  a 
2  erm  ep.  ^^^^  ^j-  g^  ^^  within  fourteen  days  :  but  the  fourth  fedlion  pro- 
vides, that  no  perfon  (hall  be  difcharged  from  bearing  the  faid 
office  for  any  longer  ^time  than  one  year,  without  the  ecnfent 
of  the  mayor,  flierifTs, -and  commonalty  of  the  city.  The  de- 
fendant, who  was  worth  3000/.,  had  been  regularly  ele£led  to 
the  office,  and  had  tendered  his  fine,  on  condition  that  he  fhould 
be  difchai'ged  from  ferving  the  office  in  future  ;  but  this  was  not 
accepted.  On  a  motion  for  an  information  againft  him,  the  court 
were  clearly  of  opinion,  that  the  payment  of  the  fine  did  not  ex- 
empt the  perfon  paying  it  for  m';re  than  a  year,  without  the  agree- 
ment of  the  corportion  that  he  ffiould  be  difcharged  for  a  longer 
time.  And  they  granted  an  information  againft  the  defendant, 
becaufe  the  vacancy  of  the  office  occafioned  a  ftop  of  publick  juftice, 
and  the  year  would  be  nearly  expired  before  an  indictment  could 
be  brought  to  trial.] 

(C)  Manner  of  appointing  hira  ;   and  herein,  of  his 

Oath. 

Dalt.  Sh.  7.  'TpHE  high-ffierlff  hath  his  authority  given  him  by  two  {a)  pa- 

Wherefee  1     tents  j  by  the  one,  the  king  commits  to  him  the  cuftody  of 

fuchpatents.  *^^  county  ;  bv  the  other,  the  king  commands  all  other  his  fub- 

{a)  As  the  jedls  within   that  county  to  be  aiding  and  affifting  to  him  in  all 

IherifFis  things  belonglns  to  his  office. 

made  by.  let-  °  &     ft 

ters  patent  of  record,  if  therefore  it  fhall  come  in  queftlon,  whether  he  be  (heriff  or  not,  it  is  to  be 
tried  by  the  record,  or  it  may  be  tried  by  the  examination  of  the  fheriff.  Dalt.  Sh.  8.  9  Co.  31. 
Jenk.  90. 1  For  the  fees  of  his  patent,  -ulde  3  G.  i.  c.  15. 

Dalt.  Sh.  6.  By  the  ftatute  of  9  E.J}.  2.  the  chancellour,  treafurer,  and 
{b)  But  It  judges  are  to  meet  {b)  Crajlim  Animarum^  being  the  3d  oiNovem' 
"ff^toln-  ber*i  every  year,  in  the  Exchequer  chamber,  to  nominate  perfons 
other  day.  to  be  made  (herlffs.  And  the  manner  is,  the  Lord  Chancellour, 
Cro.Car.  13.  trcafurcr,  and  other  high  officers,  being  of  the  privy  council,  to- 
»Byz4G.2.  gether  with  tlie  judges  of  both  benches  and  the  barons  of  the 
7  Exchequer, 


Exchequer,  being  aflembled  in  the  Exchequer-channber,  nominate  c  aS.  §  12. 
three  perfons  in  every  county  to  be  prefented  to  the  king,  that  he  f^j^bea^"* 
may  prick  one  of  them  to  be  fherifF  of  every  county.  pointed  on 

the  morrow  of  St.  Martin. 

And  yet  the  king  by  his  prerogative  may  make  and  appoint  the  '^-^"'"S* 
fiierifFs  without  this  ufual  aflembly,  and  ele£tion  or  nomination  in  r^r-J^  ^  gj^' 
the  Exchequer,  as  is  the  daily  pra£lice  at  this  day  upon  the  death  Comm.  341. 

of  any  iherifF.  ^"'^  ^'■*  Chrldian'snore.} 

The  fiierifFs  in  every  of  the  fhires  of  Wales  fliall  be  nominated  34  H.  8. 

yearly  by  the  Lord  Prefident,  council,  and  juftices  of  Wales,  and  p^t^^^gj,  g 

(hall  be  certified  up  by  them,  and  after  appointed  and  elected  by  [Byftat.  i* 

the  king  as  other  fheriffs  are.  W-  ^  ^f  • 

c.  27.  §  4.. 
the  nomination  of  three  proper  perfons  to  be  /herifFs  of  the  Welch  counties  is  now  vefted  In  the  juftices 
of  the  great  feirions,  who  are  to  certify  the  names  of  fuch  perfons  to  the  privy  council  crajiino  an'imarumf 
that  the  king  may  appoint  out  of  them.] 

The  fherifF,  before  he  doth  exercife  any  part  of  his  office,  and  Dalt,  Sh.  7. 
before  his  patent  is  made  out,  is  to  give  fecurity  in  the  King's  Re- 
membrancer's office  in  the  Exchequer,  under  pain  of  100/. 
for  the  payment  of  his  proffers,  and  all  other  profits  of  his  fhe- 
rifFwick.  But  thefe  fecurities  are  never  fued,  unlefs  there  is  a  de- 
ficiency in  the  fherifF 's  efFe£ls. 

The  fherifF,  before  he  takes  upon  him  the  exercife   of  his  of-  Dale.  Sh.  9. 
fice,  mud  not  only  take  the  oaths  of  allegiance  and  abjuration  in- 
joined  all  officers  by  divers  a£ls  of  parliament,  but  likewife  a  par- 
ticular oath  of  office,  which  is  {a)  faid  to  be  by  the  ancient  com-  {a)  Dyer, 
mon  law,  and  contains  a  concife  account  of  the  nature  and  feve-  ^^^• 
ral  branches  of  his  office.  This  ancient  oath  is  fet  down  in  Dalion,  9. 

But  there  being  in  this  oath  fome  things  which   were  thought  (^)^^«Cro. 
too  [b)  ftrict:  with  refpecl  to  fherifFs,  inflead  thereof  it  is  now  en-  se\'erafex- 
acled  by  the  3  Geo.  i.  c.  15.  §  18.  that  the  following  oath  fhall  be  ceptions 
taken  by  all  high  flnerifFs,  except  the  fherifFs  of  V/ales  and  of  the  ^^^^^l  ""^ 
county  palatine  of  Chejler  (f),  &c.  Wz.  "  \A.B.  do  fwear  that  I  to°thea'dd!- 
*'  will  well  and  truly  ferve  the  king's  majefty  in  the  office  of  fherifF  tions  made 
«  in  the  county  of  and  promote  his  majefty's  profit  ^^.  ^^^  ^^j 

,,,.-,,,  rr  r  Tin  cient  oath, 

*<  m  all  thmgs  that  belong  to  my  office  as  far  as  1  legafly  can  or  ^^^  annexed 

**  may.     I  will  truly  preferve  the  king's  rights  and  all  that  belong-  to  the  ded\. 

«  eth  to  the  crown.     I  will  not  afFent  to  decreafe,  lefFen,  or  con-  ^"^'J^'J^J*' 

<'  ceal  the    king's  rights,  or    the  rights  of  his  franchifes ;    and  ofBucIcs. 

"  wherefoever  I  fhall  have  knowledge   that  the  rights  of  the  [(f)  Ths 

"  crown  are  concealed  or  withdrawn,  be  it  in  lands,  rents,  fran-  [^"4'^p,3°/„ 

"  chifes,  fuits,  or  fervices,  or  in  any  other  matter  or  thing,  I  will  are  to  take' 

«  do  my  utmofl  to  make  them  be  reflored  to  the  crown  again  •,  the  oid  oath, 

'<  and,  if  I  may  not  do  it  myfelf,  I  will  certify  and  inform  the  ^^'jj-^'J 

"  king  thereof,  or  fome  of  his  judges.     I  will  not  refpite  or  de-  only  of  the 

"  lay  to  levy  the  king's  debts  for  any  gift,  promife,  reward,  or  words  im- 

«  favour,  where  I  may  raife  the  fame  without  great  grievance  to  ^^J^^^^^^' 

<«  the  debtors.     I  will  do  right  as  well  to  poor  as  to  rich,  in  all  dence  in  _ 

«  things  belonging  to  my  office.     I  will  do  no  wrong  to  any  Jj.^^'^^''*''^'" 
**  man  for  any  gift,  reward,  or  promife,  nor  for  favour  or  hatred.  jCeo',  r. 

*•'  I  will  difturb  00  ma»'§  right,  and  will  truly  and  faithfully  ac-  c.  i^.§2a] 

'  Vq^.  VI.        -  L  *!  quit 
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*<  quit  at  the  Excliequer  all  thofe  of  whom  I  fliall  receive  any 
"  debts  or  duties  belonging  to  the  crown.     I  will  take  nothing 
*'  whereby  the  king  may  lofe,  or  whereby  his  right  may  be  dif- 
*«  turbed,  injured,  or  delayed.    I  will  truly  return,  and  truly  ferve 
♦'  all  the  king's  writs  according  to  the  bed  of  my  fkill  and  know- 
*'  ledge.     I  will  take  no  bailiffs  into  my  fervice  but  fuch  as  I  will 
*'  anfwer  for,  and  will  caufe  each  of  them  to  take  fuch  oaths  as 
*'  I  do  in  what  belongeth  to  their  bufinefs  and  occupation.     I  will 
*'  truly  fet  and  return  reafonable  and  due  ifTues  of  them  that  be 
<«  within  my    bailiwick,   according    to   their  eftate  and  circum- 
"  (lances,  and    make  due  panels  of  perfons  able  and  fufficient, 
<*  and  not  fufpecled  or  procured,  as  is  appointed  by  the  llatutes> 
**  of   this    realm.       I  have  not    fold    or    let    to  farm  nor  con- 
"  tracted  for,  nor  have  I  granted  or  promifed  for  reward  or  be- 
"  nefit,  nor  will  I  fell  or  let  to  farrh,  nor  contraft  for  or  grant  for 
**  reward  or  benefit  by  mvfelf  or  any  other  perfon  for  me,  or  for 
**  my  ufe,  directly  or  indirtcliy,  my  ihcriffwick  or   any  bailiwick 
"  thereof,  or  any  office  belonging  thereunto,  or  the  profits  of  the 
*<  fame,  to  any  perfon  or  perfons  whatfoever.     I  will  truly  and  di- 
♦*  ligently  execute  the  good  laws  and  flatutes  of  this  realm,  and 
*'  in  all  things  well  and  truly  behave  myfeif  in  my  office  for  the 
"  honour  of  the  king  and  the  good  of  his  fubjefts,  and  difcharge 
*'  the  fame  according  to  the  bcft  of  my  fKill  and  power.     So  help 
*'  me  God." 
r>iiit.  Sh.  15.       If  a  perfon  refufed  to  take  upon  him  the  office  of  flierifF,  it  was 
Dyer,  J  67.    ufnal  to  punifli  him  in  the  Star-chamber  ;  and  he  may  now  be  pro- 
ceeded againft  by  information  in  the  court  of  King's  Bench.   Alfo, 
if  he  refufes  to  take  the  oaths  injoined  him,  or  officiates  in  the  office 
before  he  hath  thus  qual  fied  himfelf,  that  court,  which  hath  a  ge- 
neral fuperintendancy  over  all   officers  and   miniflers  of  juftice, 
:a)3L€T.     will  grant  an  information  againft  him.     And  it  hath  been  (a)  held, 
J16.        ^    ti^at  a  refulal  of  oaths  injoined  to  be  taken,  amounts  to  a  refufal 
•  3°/*  q£  ^.j^g  office. 

D3lt.Sh.13,       If  the  flieriff  be  not  in  Londott,  the  oath  may  be  taken  by  dedi- 
*•♦•  mus  potejlaiemy  dire£led  to  any  two  juftices  of  the  peace  of  the 

fame  county,  one  to  be  of  the  quorum^  or  to  any  other  commiffioner 
or  commillioners,  or  before  one  of  the  judges  of  affife  for  that 
county,  or  one  of  the  Mailers  in  Chancery,  who,  it  is  faid,  may  as 
well  as  the  judge  adminifler  fueh  oath  witliout  any  dedimus. 
Dyer,  1^8.         If  the  commiffioners  fliall  return  the  commiffion  or  writ,  and 
Dait.si1.14.  j]jg  oaths  to  be  taken  when  they  were  not  taken,  this  is  finable. 
II  Co.  98.         It  is  held,  that  the  breach  or  violation  of  this  oath,  although  an 
high  offence,  is  not  however  perjury,  nor  puniffiable  as  fuch. 

(D)  That  he  muft  attend  to  this  Office  fingly,  and 
cannot  execute  any  other. 

4Tnft.  4S.     "IT  is  holden,  that  a  fheriff  cannot  be  eleded  bright  of  the  (hire 
^6.^?,'i-  ^^^  '^^^  county  for  which  he  is  flieriffi 

Simon  Dewc's  Jour.  38,  436. 

5  And 


And  ?.]though  a  itierlfF  is  by  virtue  of"  his  office  a  confervator  Dalt.sh.27. 
of  the  peace,  yet  it  is  ena£led  by  rfie  i  Mar.Jl.  1.  c.  8.  §  2. 
**  That  no  perfon  having  the  office  of  IherifF  of  any  county  fhall 
**  exercife  the  office  of  juftice  of  the  peace  in  any  county  where 
"  he  fbiall  be  fiieriff  during  the  time  he  Ihall  ufe  the  office  of 
•«  fherifF." 

By  the  i  H.  5.  c.  4.  it  is  enafled,  "  That  no  under-fherifF,  (he-  Dait.sh. 
**  riiF's  clerk,  receiver,  nof  fheriff's  bailiff,  (hall  be  attorney  in  454- 
**  any  of  the  king's  courts  during  the  time  that  he  is  in  office." 

(E)  How  long   to  continue  in  his  Office,  and  by 
what  determined. 

"DY  the  14  R  3.  c.  7.  it  is  ena£ied,    "  That  no  fheriff  (d),  un-  Cdnfirmcd 

^  "  der-flieriff,  nor  fnerifr 's  clerk,  (hall  tarry  or  abide  in   his  ^^^^^g  ^  g^ 

*'  office    above    one    year,    upon   pain  to   forfeit  two  hundred  \^a)  By  th« 

"  pounds  yearly  as  long  as  he  occupieth  the  office  ;  and  that  every  4^  E.  3. 

"  pardon  made  for  fuch  offence  or  forfeiture  fhall  be  void  ;  and  f^?*j^jjf_ 

"  all  [b)  letters  patent  made  to  occupy  fuch  office  above  one  year  withftanding 

**  fliall  be  void,  any  words  or  claufe  of  iion  obftafite  put  into  fuch  thisithata 

**  patent  notwithftanding  ;  and   that  whofoever  ffiall  prefume  to  -^Ze^  \a 

*"•  take  upon  himfelf  the  office  of  a    ftieriff  above  one  year  by  the  year- 

*'  force  of  fuch  letters  patent,  (hall  be  difabled  from  ever  after  book.aH.;. 

"  to  be  ftieriff"  within  any  county  of  England."  th°k!neby 

the  claufe  of  jion  cbjlar.te,  might  make  a  good  patent  of  fuch  office  for  life ;  and  by  the  following  au- 
thoiities,  which  feem  to  begrouiiiled  on  this  lefolucion,  it  is  faid,  that  the  king  by  his  prerogative  may 
difpenfe  with  thefe  ftatutes,  and  grant  the  office  of  flieriff  for  years,  life,  or  in  fee.  7  Co.  $4.  Finch 
of  Law,  2-^4.  Flow.  502.  Dalt.  Sh.  22.  But  yet  wde  2  I-lawk.  P.  C  c  37.  where  the  contrary 
opinion  is  holden,  and  the  reafon  of  thefe  authorities  refuted,  ind  flat,  i  W.  &  M.  felT.  2.  c,  2. 

By  the    i  Rk.  2.  c.  11.  it  is  enabled,  *'  That  none  that  hath  Confirnrsi 
"  been  (herifF  of  any  county   a  y^-ar  fliall  be  within  two  years  ^^^3"^"    ' 
<'  next  chofen  again,  or  put  in  the  fame  office,  if  there  be  other 
*''  fufficient." 

And  by  the  i  Hen.  5.  r.  4.  it  is  enacted,  "  That  they  that  be 
*'  bailiffs  of  flieriffs  one  year  (hall  be  in  no  fuch  office  by  three 
"  years  next  following^  except  bailiffs  of  fheriffs  which  inherit  in 
"  their  office." 

By  the  common  law  the  patents  of  fheriffs,  like  all  other  Com-  Dyer,  16 e. 
miffions,  determined  by  the   death  or  demife  of  the  king;  but     *^'     ^'*' 
now  by  the  7  W.  ^  M.  c.  27.  §  21,    and   i  Ann.Ji.  I.  f.  8.  fuch 
commiflion  fhall  remain  in  full  force  for  the  fpace  of  fix  months 
next  after  fuch  death  or  demife,  unlefs  fuperfeded,  determined,  or 
made  void  by  the  next  fucceffor. 

But  though  fuch  patent  was  determined  by  the  death  of  the  7  Co.  50. 
king,  yet  it  was  adjudged,  that  if  the  fheriff  after  fuch  demife, 
and  before  his  taking  out   a  ne\''  patent,  fuffered  a  prifoner  to 
efcape,   that  an  action  lay  againfl;  him. 

It  hath  been  held,  that  the  office  of  fheriff  does  not  determine  ^^o-^^^'f; 
by  the  party's  becoming  a  peer  on  the  death  of  his  father,  but  L*;^jjjvior. 
that  he  ftill  remains  fheriff  ad  voluntattm  regis.  dant*»  cafe 

La 
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(F)  That  be  muft  be  refident  in  his  County,  and 
whether  he  hath  any  Jurifdidion  out  of  it. 

(a)  The  r)Y  the  4  H.  4.  c.  5.  it   is  enacted,  "  That  every  ftieriff  (hall 

word  in  the  J_>  <c  bg  ^^)   dwelling  in  proper  perfon  within  his  bailiwick  for 

demurrant^  "  the  time  he  fliall  be  fuch  officer,  and  that  the  Ihcriff  (hall  be 

which  it  is  **  (^)  fwom  to  do  the  fame." 

faid  is  not 

well  tranliated  by  the  word  d-MiUlng.     Lit.  Rep.  328.      (i)  Is  now  left  out  of  the  new  oath. 

Dait.Shzz.  Hence  it  is  clear  that  a  (heriff  hath  no  jurifdi£lion  in  any  other 

{09H-4-»-  countV}  nor  can  he  do  a  judicial  adl,  in  which  his  perfonal  pre- 

affignabaii-  fcncc  is  required  out  of  his  county.     But  it  is  held,  that  he  may 

bond  out  of  do  a  [c)  minifl.eri;il  acl,  as   make  a  panel,  or  return  a  writ  out  of 

hi.  county,      his  county. 
2,  Ld.Kayin.  ' 

J455.     aStr.  757.] 

Dalt.Sh.a2.  But,  if  the  flierifr  be  beyond  fea,  and  make  a  panel  or  any  re- 
turn there,  and  fend  it  into  England,  it  is  not  good,  for  he  is  an 
officer  but  only  in  England. 

Dalt.Sh.23.  ^^  °^  ^  habeas  corpus,  he.  the  fherifF  is  commanded  to  carry  a 
prifoner  to  a  certain  place  out  of  his  county,  and  in  doing  this  he 
is  obliged  to  go  through  feveral  counties,  to  this  fpecial  purpofe  he 
hath  authority  in  thefe  other  counties. 

Plow.  37,  So,  if  a  prifoner  of  his  own  wrong  (hall  make  an  efcape,  and 

i>aU.Sh.x3.  fly  into  another  county,  the  (lierifF  or  his  officers  upon  frefh  fuit 
may  take  him  again  in  another  county. 

(G)  Cannot  difpofe  of  his  Bailiwick. 

"D  Y  the  23  H.  6.  c.  lo.  it  is  provided,  «'  That  no  fherifF fhall  let 
"*-'  *'  to  farm  in  any  inanner  his  county,  nor  any  of  his  baili- 
'•  wicks,  hundreds,  or  wapentakes." 

3  Keb.  678.       In  the  conftrutlion  hereof  it  hath  been  holden,  that  this  is  a 

NHfon  particular  law,  and  mud  be  pleaded,  otherwife,  the  judges  cannot 

take  notice  of  it. 

20  H.  7.13.       It  hath  been  holden,  that  a  leafe  thereof,  though  no  rent  was 

Dalt.Sh.23.  gygj.  Teferved,  is  within  the  ftatute,  the  intent  thereof  being  that 
fherifFs  fhould  keep  their  counties  in  their  own  hands. 

"i  low.  87.  It  feems  the  better  opinion,  that  a  leafe,  referving  only  part  of 

Dait.Sh.23.  the  profits,  is  within  the  ftatute. 

Dalt.Sh.24.  It  hath  been  doubted,  whether  a  leafe  made  by  the  (herifFof  his 
office  or  county  only  by  parol  be  within  the  ftatute. 

Moor,  7S1.  It  hath  been  adjudged  in  the  cafe  of  the  fherifF  of  Nottingham, 
who  took  money  for  his  bailiwick,  which  he  firft  gave  his  ferv- 
ants,  and  which  they  fold,   but  he  himfelf  received  the  money, 

y>dex\r.\t      that  this  was  within  the  ftatute  4  H.  4.  c.  5.  which  prohibits  the 

Cffice.  letting  to  farm,  Iffc.  under  certain  penalties  ;  and  that  it  was  not 
only  malt/m  prohibitum^  but  likewife  malum  inje^  as  tending  to  ex- 
tortion and  other  oppreffiojis. 

By 
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By  the  3  Geo.  i.  f.  15.  §  10.  "It  fliall  not  be  lavi-ful  for  any 
**  perfon  to  buy,  fell,  let,  or  take  to  farm  the  office  of  under- 
*'  fherifF  or  deputy-fherifF,  feal-keeper,  county-clerk,  finre-clerk, 
**  gaoler,  bailiff,  or  any  other  office  pertaining  to  the  office  of  high 
**  (heriff,  or  to  contradt  for  any  of  the  faid  ofBces,  on  forfeiture  of 
"  500/.,  one  moiety  to  his  Majefty,  the  other  to  fuch  as  Oval!  fue 
*'  in  any  court  at  Wejlmwjler  within  two  years  after  the  of- 
'*  fence. 

"  Provided  that  nothing  in  this  a£l  (hall  hinder  any  high  flie-  •Ifaffierif^ 
"  riff  from  conftituting  an  under-flierifF  or  deputy-fheriff,  as  by  ontLkt'lilft" 
**  law  he  may,  nor  hinder  the  under-flaerifF  in  cafe  of  the  high  topayzo*^. 
"  fheriff's  death,  when  he  a£ls  as  high  (herifT,  from  conftituting  fi>r every de- 
**  a  deputy,  nor  hinder  fuch  fheriil'or  under-flierifFfrom  receiving    ^"'^*')t's 

k       J  *  Q    name  in 

**  the  lawful  fees  of  his  olhce,  or  from  taking  fecurity  for  the  due  every  war- 

"  anfwering  the  fame,  nor  hinder  fuch  under-lheriff,  deputy-flie-  rant  in  w^^'^f 

*'  riff,  feal-keeper,  isfc.  from  accounting  to  the  high  fheriff  for  all  ^ot'Yet't'nr 

*'  fuch  lawful  fees  as  fliall  be  by  them  taken,  nor  for  giving  fecu-  h\%  fhcr^ff. 

*'  rity  fo  to  do,  nor  to  hinder  the  high  (lieriff  from  allowing  a  fa-  •-^^•'xk  to  farm. 

"  lary  to  his  under-fheriff,  is'c,  or  other  officers  *."  v.^Jr^ln^ 

M.  4  G.  2.  C.  B,     Foit.  -63. 

(H)  Of  the  High  Sheriff's  Povver  and  Duty  in 
appointing  an  Under-Sheriff,  and  other  Deputies  : 
And  herein, 

1.  Of  the  XJnder-Sheriff,  and  in  what  Manner  appointed. 

A  LTHOUGH  the   king  by  his  letters  patent  granteth  to  the  Dalt.5,i;T4. 

■^^    (hevltT  cii/hcliam  comitatus,  without  any  exprefs  words  to  make  !^"^'^J- 
a  deputy,  yet  hath  the  fheriff  power  to  make  a  deputy  or  under-  ^^g^.y  called 

fheriff,  who  may  execute   all   the  minifterial  parts  of  the  office,  fencjch.iiiin 

For  experience,  fays  my  Lord  Hobart,  proves,   that  many  flieriffs  p^^"™,^'^', 

cannot  execute  it  themfelves.    From  the  [a]  antiquity  thereof  and  _And  iii^* 

neceffity  of  this  officer  the  law  takes  notice  of  him,  and  on  his  the  ibtute 

being  appointed,  the  law  implic'tly  gives  him  power  to  execute  all  ^gj'",^' 

the  ordinary  offices  of  the  fheriff  him felf,  that  can  be  transferred  ftat.  1. 

by  law.  «•  ^9-  h« '» 

■I  called>^- 

-vicecomet;    and  in   the  ftatute   ii  H.  7.   c  15.    Shire  Clcfk.       4  Co.  Mitton's  cafe.      9  Co.  45. 
Dyer,  355. 

He  is,  fays  my  Lord  Hobart,  in  nature  of  a  general  bailiff  to  Hob.  13. 
the  fheriff  over  the  whole  fhre,  as  others  are  over  the  hundred  ; 
and  being  in  effe^:  but  the  fheriff  's  deputy,  according  to  the  na- 
ture of  a  deputation,  he  is  removable  as  an  attorney  is  j  and 
though  made  irrevocable,  yet  may  the  high  fheriff  remove  him. 
But  having  once  appointed  him,  though  he  may  totally  remove  (^^^5^0,^^ 
him,  yet  he  cannot  {b)  abridge  him  of  any  part  of  his  power.  281. 

The  high  fheriff  may  execute  the  office  himfclf,  and  the  under-  Dale.  Sh.  3. 
fteriff  hath  not,  nor  ought  to  have,  any  eftate  or  intereft  in  the  J^leHff 
©ffice  itfelf  i  neither  miiY  he  do  any  thing  in  his  [c)  own  namcj  ^^,i  .^j  i^ 
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(rf'jThatbe 
fore  this 
fl-utute  the 
fjiider-ftie- 
ir.Ii  «as  nev 


the  name  of  tut  only  in  the  name  of  the  high  flierilT,  who  is  anfwerable  for 

vhe  high  him. 

jhrt;ti',  be- 

c»jfc  the  writs  are  diredled  to  the  higji  iheriff.     Salk.  96. 

By  the  3  Geo.  I.  f.  15.  §  8.  ir  is  enabled,  ^'  That  if  any  (heriff 
«'  fhall  die  before  the  expiration  of  his  year,  or  before  he  be  fuper- 
^*  feded,  the  under-fherifF  fhall  neverthelefs  continue  in  his  of- 
"  fice,  and  execute  the  fame  in  the  name  of  the  deceafed  till  an- 
♦*  other  fherifF  be  appointed  and  fworn ;  and  the  under-fheri(F 
♦'  (hall  be  anfwerable  for  the  execution  of  the  office  during  fuch 
*«  interval,  as  the  high  fheriff  would  have  been  -,  and  the  fecu- 
**  rity  given  by  the  under-fherifF  and  his  pledges  fhall  ftand  a  fe- 
**  curity  to  the  king,  and  all  perfons  whatfoever,  for  the  due  per- 
"  forming  his  office  during  fuch  interval." 

The  under-fheriff,  before  he  intermeddle  with  the  office,  is  to 
be  fworn  ;  this  is  injoined  [a)  by  the  ftatute  27  Eliz.  cap.  12.  and 
the  form  of  the  oath  there  prelcribed. 

cr  fworn.     Roll.  Rep.  274.     Per  Coke. 

And  now  by  the  3  Geo.  i.  r.  15.  §  19.  it  is  enabled,  That  all 

under-fherifFs  of  any  counties  in  South  Britain,  except  the  counties 

n  IFaks   and  county  palatine  of  Chejler^  before  they  enter  upon 

their  offices,  Ihall  take  the  following  oath,  vit..  *■'■  \  A  B.  do  fvvear, 

that  I  will  well  and  truly  ferve  the  king's  jnajefty  in  the  office 

of  under-flieriff  of  the  county  of ■ and  promote  his 

majefty's  profit  in  all  things  that  belong  to  the  faid  office  as  far 
as  I  legally  can  or  may,  and  will  preferve  the  king's  rights  and 
all  that  belongeth  to  the  crown.  I  will  not  ailcnt  to  decreafe, 
lefTen  or  conceal  the  king's  rights,  or  the  rights  of  his  fran- 
chifes  j  and  whenfoever  1  Ihall  have  knowledge  that  the  rights 
of  the  crown  are  concealed  or  withdrawn,  be  it  in  lands,  rents, 
franchifes,  fuits  or  fervices,  or  in  any  other  matter  or  thing,  I 
will  do  my  utmoft  to  make  them  be  reltored  to  the  crowii 
again  ;  and  if  I  may  not  do  it  of  myfelf  I  will  certify  and  in- 
form fome  of  his  majefly's  judges  thereof,  and  will  not  refpite 
or  delay  to  levy  the  king's  debts  for  any  gift,  promife,  reward, 
or  favour,  where  I  may  raife  the  fame  without  great  grievance 
to  the  debtors.  I  will  do  right  as  well  to  poor  as  to  rich,  in 
all  things  belonging  to  my  office.  I  will  do  no  wrong  to  any 
man  for  any  gift,  reward,  or  promife,  nor  for  favour  or  hatred. 
I  will  difturb  no  man's  right,  and  will  truly  and  faithfully  ac- 
quit at  the  Excheouer  all  thofe  of  whom  I  fhall  receive  any 
debts,  duties,  or  fums  of  money  belonging  to  the  crown.  I  will 
take  nothing  whereby  the  king  may  lofe,  or  whereby  his  right 
may  be  difturbed,  injured,  or  delayed.  I  will  truly  return,  and 
truly  ferve  all  the  king's  writs  to  tlie  befl  of  my  Ikill  and  know- 
ledge. I  will  truly  fet  and  return  reafonable  and  due  iflues  of 
them  that  be  within  my  bailiwick,  according  to  their  ellates 
and  circumftances,  and  make  due  panels  of  perfons  able  and  fuffi- 
cient,  and  not  fufpefled  or  procured,  as  is  appointed  by  tlie 
ILitutes  of  this  realm.     I  have  net  bought,  purchafed,  or  taken 

•(  to 


"  to  farm  or  contracled  for,  nor  have  I  promlfed  or  given  any 
*'  confideration,  nor  will  I  buy,  purchafe,  or  take  to  farm,  or  con- 
•*  tra6t  for,  promifc,  or  give  any  coriHcleration  whatfoever  by  my- 
"  felf  or  any  other  perfou  for  me,  or  for  my  ufe,  dire£lly  or  in-  ' 

"  diredlly,  to  any  perfon  or  perfons  wliatfoever,  for  the  office  of 

**  under-flierifF  of  the  county  of which  I  am  now  to 

*'  enter  upon  and  enjoy,  nor  for  the  profits  of  the  fame,  nor  for 
*•  any  baiHwick  thereof,  or  any  other  place  or  office  belonging 
*'  thereunto.  I  have  not  fold  or  contrafttd  for,  or  let  to  farm, 
*'  nor  have  I  granted  or  pronaifed  for  reward  or  benefit  by  my- 
*'  felf,  or  any  other  perfon  for  me,  or  for  my  ufe,  diredly  or 
**  indire£l:ly,  any  bailiwick  thereof,  or  any  other  place  or  office 
**  belonging  thereunto.  I  will  truly  and  diligently  execute  the 
*'  good  laws  and  ftatutes  of  this  realm,  aiid  in  all  tilings  well 
**  and  truly  behave  myfelf  in  the  faid  office  for  his  majefty's  ad- 
**  vantage  and  for  the  good  of  his  fubje6i:s,  and  difcharge  my 
**  whole  duty  according  to  the  beft  of  my  Ikill  and  power.  So 
"  help  m€  God." 

Which  oath  is  to  be  adminiftered  by  fuch  commiffioners  as  fliall 
be  named  to  adminifter  the  oath  to  the  high  fherifp,  as  often  as  a 
commiffion  of  dcdlmus  (liall  be  fued  forth  for  that  purpofe,  or  by 
the  barons,  or  one  of  them,  when  the  ffieriff  defires  to  be  fworn 
in  town. 

[The  (heriff  cannot  depute  two  perfons,  under-fheriiFs  extra-  Denny  v. 

ordinary,  to  take  an  inqueft.  Trapneii, 

J*  ^  aWili.  37S. 

i^lthough  fervice  of  a  rule  on  the  under-flieriff's  agent  in  town  Rex  v. 
is  not  good  fervice,  yet  fervice  at  the  offices  of  the  ngeiits  for  the  ^°'^^» 
under-ffieriff  oi  London,  Middlefexy  and  Surry,  is,  becaufe  they  are     ''"^  "  *"** 
confidered  as  the  offices  of  the  under-fheriffs.] 

2.  Of  Covenants  between  the  High  Sheriff,  his  Under-SherifF, 
and  other  Officers. 

It  is  meet  and  fafe,  fays  Dnlton^  for  the  high  flieriff  to  take  Dalr.  Sh. 
good  fecurity  from  his  under-fheriff  and  other  olficers  before  he  445- 
truft   them  with  their  otfices ;  and  for  this  commonly  the  high        *  •  35  • 
Iheriff  taketh   bonds   and  covenants   from  the  under-lheriff  and 
friends,  as  alfo  of  his  bailiffs  and  gaoler. 

And  as  this  is  allowed  by  law,  it  is  holden,  that  if  an  under-  Hob.  12,15. 
Iheriff  covenants  with  the  high  fheriff  to  difcharge  and  fave  him  ^°°^  ^S"^- 
harmlefs  from  all  efcapes  of  prifoners  arretted  by  the  under-lheriff,  Browni.  65'. 
or  any  by  him  appointed,  this  is  a  good  covenant ;  for  fince  the 
high  flieriff  transfers  his  authority,  it  is  but  reafonable  he  fhould 
take  fecurity  for  the  faithful  execution  of  it ;  and  there  is  nothing 
intended  againft  law,  but  rather  to  prevent  than  connive  at  efcapes. 

But,  if  the  high  fheriff  makes  J.  S.  his  under-flieriff,  and  takes  p'*^'"'^''- 
a  bond  or  covenant  from  him  that  he  will  not  ferve  executions  ^q^^'^H^' 
above  20/.  without  his  fpecial  warrant,  this  is  a  void  covenant,  i?i. 
becaufe   it  is  againft  law  and  juftice,  inafmuch  as  when  he  is  '!^.''^J^^"'*^ 
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made  under-iy.crifr,  he  is  liable  by  the  law  to  execute  all  procefs 

as  well  as  the  flierifF  is. 

Hob.  14.  But  it  was  rtfolved  in  the  above  cafe,  that  though  this  cove-J' 

nant  was  void  in  law,  that  yet  the  bond  was  good  for  the  reft 

of  the  covenants  which  were  agreeable  to  law  ;  and  a  difference 

wr.s  taken  between  a  bond  made  void  by  flatufe  and  by  common 

law  -,  for  upon  the  Raiute  of  23  H.  6.  cap.  9.  if  a  flierlff  will  take 

fa  Wilf.       a  bond  for  a  point  againft  that  law,  and  alfo  for  a  due  debt,  the 

35^' J  whole  bond  is  void,  for  the  letter  of  the  ftatute  is  fo  ;  for  a  llatutc 

is  a  ftritl  law;  but  the  common   law  doth   divide  according  to 

common  reafon,  and  having  made  that  void  that  is  againft  law, 

lets  the  reft  ftand. 

Hob.  13.  Alfo,  it  was  refolved,  that  this  cafe  was  not  within  the  ftatute 

[("j.-^j^'**    23  H.  6.  c.  9.  becaufe  it  was  not  a  bond  made  by  or  on  the  behalf 

aXermRep.  0^^  ^  prifoner,  and  becaufe  the  ftatute  is  not  pleaded,  as  it  ought 

575]  to  be,  being  a  fpecial  law  (z?). 

Moor,  242.       So,  in  debt  upon  an  obligation  entered  into  by  the  fherifF's 

^^nT'f^*^^    clerk,  or  under-fherifF,  for  payment  of  money  into  the  Exchequer 

worth.  within  14  days  after  he  received  it,  who  pleaded  the  ftatute  23  H.  6. 

c,  9.  and  aven-ed  that  it  was  taken  colore  officii ;   it  was  adjudged 

upon  demurrer,  that  the  ftatute   extended  only  to  bonds   taken 

from  thofe  who  were  to  appear,  or  who  were  in  ward,  and  not 

to  this  cafe. 

StU.  i5.  In  debt  on  an  obligation  by  the  under-flieriff  to  the  high  fheriff 

•Wroth  V.      for  faving  him  harmlefs,  the  defendant  pleaded,  that  he  had  faved 

tit  %\cii-     ^^'^  harmlefs  ;  which  on  demurrer  was  held  an  ill  plea,  becaufe 

ings.  he  might  have  faved  him  harmlefs  in  fome  things  though  not  in 

all,  and  therefore  aon  damnificatus  had  been  the  proper  plea. 
Stil,  \%.  In  debt  by  an  under-fherifF  againft  his  bailiff  on  an  obligation 

Stoughton  to  fave  him  harmlefs  in  the  executing  of  procefles  and  other  things 
Allen^io.  contained  in  the  condition,  it  was  obje£t*;d,  that  it  was  not  al- 
S.  c.  For  leged  that  the  proceis  was  to  be  executed  within  the  hundred 
though  wherein  he  had  jurifdi£tion  :  and  tliis  the  court  held  a  good  ob- 

condition  je£lion,  becaufe  the  bailifF  cannot  execute  a  procefs  out  of  the 
were  gerieral  hundred  wherein  he  is  bailifF,  by  virtue  of  his  general  authority, 

to  mafce  re-    ^^^^  q^j     ^g  ^  f     ^.J^j   BailifF. 

turn  of  all  '  ^ 

■v^arrants  direfted  to  him,  yet  it  was  to  be  underllood  of  fuch  only   as  were  to  be  execiiteJ  within  tke 

hundred  of  which  he  was  made  bailiff.     %  Saund.  414..  S.  C  cited. 

Sid.  30.  Debt  on  a  bond  to  perform  covenants,  which  was,  that  the  de- 

^nkins  V.     fendant  ihould  not  let  at  large  any  prifoner  arrefted  without  the 

iheriff's  warrant :  the  plaintifF  fiiews  the  defendant  had  let  fuch 

a  prifoner  at  large  at  Weflminjler,  Sec.  it  is  good  \vithout  fliewing 

the  time  and  place  of  the  arreft,  for  the  efcape  is  the  material 

part  of  the  covenant,  and  the  manner  of  the  arreft  is  not  in  quef- 

tion ;  and  whether  he  were  legally  taken  or  imprifoned,  was  not 

inaterial  when  he  was  fufFered  to  go  at  large. 

H.  26  &  In  debt  on  an  obligation  conditioned  to  perform  the  covenants 

■io'b.^r.*'     and- agreements  in  an  indenture  made  between  the  (herifF  of  .E^at 

Uv^in  7*.      and  the  under-fheriiF,  in  v/hich  the  undsr-ihieriff  covenanted  po  pay 

aU 


all  fums  of  money  which  ought  to  be  paid  by  the  fheriff  touchhig  Aifop. 
the  execution  of  the  faid  office,  and  to  difcharge  the  Iheriff  of  3K.eb.  448, 
them :  defendant  pleads  performance   generally ;  plaintiff  in  his  ^"  ^* 
replication  affigns  a  breach  in  non-payment  of  40  /.  to  the  gaoler 
of  Chelmsford,  expended/>ro  materia  tangent'  execuf  ofic' pr£diB\  viz. 
for  the  condu£ling  of  a  prifoner  from  Chelmsford  to  Tori  caflle, 
and  for  his  meat  and  drink  in  the  journey,  which  fum  the  gaoler 
hath  recovered  againft  the  (heriff.     Defendant  rejoins,  that  the 
recovery  vi^as  for  a  particular  matter  between  tbcm,  and  not  for 
matter  touching  his  office,  and  concludes  to  the  country  -,  upon 
which  the  plaintiff  demurs.     It  was  urged  for  the  plaintiff,  and 
agreed  to  by  Wild.,  Juftice,  that  the  defendant  ought  not  to  have 
concluded  his  rejoinder  to  the  country,  but  to  have  left  it  to  the 
plaintiff  to  anfwer  to.     Per  cur.  There  is  no  good  breach  affign- 
ed ;  for  the  recovery  within   this  covenant  ought  to  be  for  fuch 
matter  as  concerns  the  fheriff,  to  which  by  law  he  is  compellable. 
The  recovery  againfh  the  flieriif  was  in  an  njjumpfit.     It  does  not 
appear  that  the  (heriff  was  obliged  to  bring  him  to  Torh.     It  does 
not  appear  that  there  was  any  habeas  corpus  .•  and  the  fheriff  can- 
not deliver  his  prifoner  to  another  flieriff  without  an  habeas  corpus^ 
upon  the  back  of  which  he  VvTites  his  charges,  which  are  allowed 
by  the  judges  of  affife  •,  and  this  fliall  be  allowed  to  him  upon  his 
account  in  the  Exchequer,  if  the  prifoner  was  carried  into  another 
county  •,  but  if  it  was  in  the  fame  county,  he  fliall  not  have  allow- 
ance for  his  charges.   As  to  that  whicli  is  affigned,  that  part  became 
due  for  finding  meat  and  drink  for  the  prifoner  ;  this  is  no  breach  ; 
for  before   the  party  is  convicted  he  ought  to  live  at  his  own 
charges,  and  therefore  till  convidlion  hath  his  goods,  but  after 
convidlion  at  the  charge  of  the  king  ;  and  therefore  the  flieritf  (hall 
have  allowance  in  the  Exchequer.     At  the  plaintiff's  recueft  the 
court  permitted  him  to  difcontinue,  paying  the  defendant  all  his 
cofts  without  procefs. 

3.  Of  Afts  that  may  be  done  by  either  of  them,  or  where  the 
High  Sheriff  muft  himfelf  be  perfonally  prefent. 

As  it  is  impoffible  the  high  flieriff  can  himfelf  perfonally  ex-  Hob.  12,13. 
ecute  every  branch  and  thing  belonging  to  his  office,   and  as  the  Ld"R!ym. 
law,  from  the  neceffity  of  the  thing,  and  in  furtherance  of  juflice,  ^.g. 
allows  him  to  make  a  deputy,  hence  it  is  neceffiry  that  fuch  de-  Com.  Rep. 
puty  (hould  in  all  things,  in  which  the  high  fheriff 's  perfonal  pre-  j^^^  Pjj^Jj 
fence  is  not  required,  have  the  fame  power  with  the  flieriff  him-  ^67.  ^^q. 
felf;  and  as  by  the  nomination  of  him,  the  (heriff  implicitly  con-  ^5°-^^  ^^ 
fers  on  him  a  power  of  doing  all  fuch  offices  as  he  himfelf  could  d„.^^,."^" 
execute,  and  may  be  transferred  by  the  law,  it  is  likewife  held,  himfelf  may 
that  the  deputy's  authority  is  by  law  fo  equal  with  the  principal's,  J|jj^8".^^''j5i^' 
that  any  condition,  covenant,  or  other  bargain  to  reftrain  it,  is  ^3!^^'"^  ^J^ 
void  i  and  therefore  it  is  now  univerfally  agreed,  that  the  under-  high  iheriff, 
^rifF  may  make  bills  of  T^e  upon  eitecvuions,  affign  bail-bonds  *,  J"^'^*^^^^ 
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the  -jnder-  make  return  to  writs,  and  in  general  do  every  thing  that  the  flicriiF 
flierift's        himfelf  can  do. 

clerk  may 

net.  Kitfoii  V.  Fagij,  i  Stra.  60.  [But  this  cafe  wa?  denied  to  be  bw  by  Lord  Mansfield,  in  the  cafe 
of  Harris  V.  Alhley,  Sittings  in  Middlefcx,  Midi.  Term  30  C5.  2.  where  the  alignment  was  under  the 
feal  of  office,  and  was  made  by  the  uiiocr-fherifF's  clerk,  in  hib  office,  and  thit  appeared  to  be  the  nfual 
jiid&\ct  of  making  f«ch  affignmciic ;  and  in  Trench  v.  Arnold,  'I  r.  5G.  ;;.  this  cafe  of  Harris  v. 
Aftiley  being  men(ioned,  Lord  Mansfield  faid,  he  had  mentioned  i'  betore  he  had  determined  it,  to  Mr. 
J.  Dennifon,  and  afiorwards  ro  the  other  judges  of  the  c^iuit,  and  they  concurred  vvitb  him  in  opinion 
that  the  bond  was  vveii  ailigned.     i  Str.  60.  Nolan's  edition,  notes,  j 

Dait.  Sh.  Upon  any  writ  or  procefs  delivered  to  the  under-fherifF,  he,  as 

loy  well  as  the  high  fherifF,  may  direct  his  bailiff  or  other  officer  to 

arrefl  or  otherwife   to  execute  fuch  procefs  :,  but  fucli  bailiff  or 
other  ofhcer  muft  ferve  or  execute  it  himfelf,  for  he  cannot  com- 
mand any  other  to  do  it  either  by  word  or  writing. 
Dalt.  Sh.  So,  the  under-fiierilT,  bailiff,  or  other  fuch  oflicer,  may,  if  need 

'^4--  be,  take  the  pcjfe  coiuliatus,  that  is,  what  number  of  other  perfons 

they  fhall  think  good,  to  execute  any  writ,  procefs,  or  other  law- 
ful warrant  to  them   directed,  and  fuch  as  fliall  not  aflift  them 
therein,  being  required,  fhall  make  fine  to  the  king. 
Cafes  in  And  as  the  under-fhcriiF  is  principally  active  in  the  execution 

B.  R.  454.  Qf  {-j^g  office,  fo  the  courts  have  refufed  to  grant  an  attachment 
againfl  the  high  flieriff  where  the  under-fheritf  refufcs  to  return 
a  writ,  but  will  grant  an  attachment  againft  fuch  under-flieriff, 
{a)  Gravely  and  by  a  («)  rule  oblige  the  high  fheriff  to  return  fuch  attachment 
H^rAnn.  ^g^i"'^  the  under-flieriff.  But  the  ufual  courfe  is  to  dired  the 
in  B.  R.       attachment  to  the  coroners. 

Cro.  Eliz.  A  writ  upon  the  ftatute  o{  Northampton   was  awarded  to  the 

*94-  fherifF  and  juftices  of  peace  of  the  county  of  Norfolk  to  remove  a 

Farrar.  '       forcc  ;  the  under-flieriff  by  command  of  the  high  IherifF  executed 
the  writ,  and  by  virtue  thereof  arrefted  J.  S,  and  it  was  held, 
that  the  execution  of  the  writ  by  the   under-fherifF  was  good, 
efpecially  as  it  named  him  oidy  by  the  name  of  his  ofhce,  and 
not  by  his  proper  name,  and  as  it  did  not  exprefsly  command 
him  to  acl  in  his  proper  perfon. 
pait.Sh.34.       But,  in  all  cafes  where  the  writ  commands  the  fherifF  to  go  in 
perfon,  there,  the  writ  is  his  commifTion,  from  which  he  cannot 
deviate.     But,  if  the  fherifF  return  that  he  was  there  in  perfon, 
and  this  return  be  received  and  filed,  then  any  information  to  the 
contrary  comes  too  late,  bccaufe  by  the  filing  it  is  become  a  mat- 
ter of  record,  againft  which  no  averment  in  pais  lies,  neither  can 
the  party  have  error  upon  the  return. 
Cro.  Ellz.          As,  in  a  writ  of  partition,  the  fherifF  muft  be  on  the  lands  in 
?.'  '?•    .     perfon  according  to  the  direction  of  the  writ ;  and  if  he  be  not, 
^        *    the  court  upon  information  thereof,  before  fiHng  the  return,  will 
order  the  filing  to  ftay ;  and  if  upon  examination  it  be  fo  found, 
will  award  a  new  writ. 
3iH.  4.  7.       So,  in  a  writ  of  rediiFeifin,  in  which  by  the  flatute  of  Merfon 
Hob '/^*      ^^^  fl^erifF  is  judge  as  well  as  oiBcer,  he  muft  execute  it  in  perfon, 
Jenk.  iSi.    and  cannot  make  a  deputy. 

So, 


So,  in  a  writ  of  Inquiry  of  wafte,  the  (herlfF  muft  himfelf  go  Reg.  »3, 
in  perfon  and  view  the  place  wafted;  for  though  in  tliis  cafe  he  ^Co.  12. 
is  not  in  ftridtnefs  judge,  but  is  to  inquire  by  the  oaths  of  twelve  ^'1*' 
men,  is'c.  yet  his  writ  being  in  nature  of  a  commiflion,  he  muit  ■z  inft,  390. 
execute  it  in  perfon  ;  and,  as  he  is  />;  locojudicis,  if  the  land  lie  in  ^^^^-  34- 
a  franchife,  the  fheriff  cannot  make  his  warrant  to  the  bailiff  of  -,|'*J'^°*' 
the  franchife,  or  return  mandavi  baUivo^  Sec.  for  he  cannot  grant 
over  the  judicial  power,  but  he  muft  enter  the  liberty  and  execute 
the  writ  himfelf. 

So,  in  a  writ  of  admeafurcment  of  dower  and  pafture,  the  high  F.N.B.i4«. 
fheriff  muft  execute  thefe  in  perfon,  being  vicontiel  and  not  re-  ^^'c-Sh-si-. 
turnable,  and  to  which  the  parties  may  plead  before  the  fheriff  in     °'''^** 
the  county,  if  they  think  fit,  unlefs  they  are  removed  in  C.  B.  by 
?i  pone,  which  the  plaintiff  may  do  without  ftiewing  any  caufe. 

So,  in  a  writ  de  nativo  habetido,  if  it  goeth  to  the  fheriff  to  hold  Bro.  OfRc. 
plea  of  the  matter,  there,  he  is  both  iudee  and  officer,  and  muit  )^\  ^, 

■       •  r  L  1.  •      •        ■•        n      1  \         n        -rr  Dalt.Sh.34- 

execute  it  m  perfon  ;  but,  where  it  is  directed  to  the  fhenft  re- 
turnable in  B.,  there,  his  office  is  minifterial  only,  and  he  may 
execute  it  by  his  under-flierift  or  deputy. 

In  a  writ  ol  jiijlicies,  which  is  a  commiffion  to  the  flieiifF  to  hold  a  Leon.  34- 
plea  above  40/.  the  high  fheriff  muft  execute  it  in  perfon  ;  and  if  T-^^V" 
it  be  done  by  the  under-fherifF,   the  judgment  thereon  is  utterly  x^ord  Coke 
void,  and  coram  nonjtidice.  holds  thac 

the  fuicors 
are  judges,  and  not  the  flieiiff,     6  Co.  jj,  13, 

In  hath  been  adjudged,  that  an  aflignment  of  prifoners  by  the  M.  6G.  2, 

under-fherifF  is  as  valid  as  if  made  by  the  hij^h  fheriff  himfelf.       »nC.  B. 

^  °  Molt  V 

Greenlaw. 

4.  The  Manner  of  appointing  Bailiffs  and  other  {a)  Officers  ;  and  (a)  By  the 
therein  of  his  beinij  anfwerable  for  their  Acts.  L^" 

o  M,  c.  12. 

muft  appoint  four  perfons  in  the  county  in  his  name  to  make  replevins,  &?< 

Although  all  writs  and  procefTes  are  direcf  ed  to  the  high  flierifF,  Dalt.  Sh. 
and  ufually  delivered  to  the  under-fherifF,  yet,  it  being  impoffible  J?^.j  "J^*^ 
for  them  to   execute  them  all  themfelves,  they  are  to  make  out  (^)  a  baina' 
warrants  or  precepts  to  their  [b)  bailifl^"s  and  other  officers,  who  is  to  take 
are  to  execute  the  fame ;  and  for  that  purpofe  they  are  empower-  ^^j^'j^/ 
ed  to  appoint  a  bailiff  in  each  hundred,  and  may  appoint  a  fpecial  pointed  to  be 
bailiff  or  particular  perfon  to  execute  a  writ  upon  any  certain  taken  by  the 

P  *^  ^  ^  ^  under-lhe- 

occafion.  .i^;  by  the 

ftatute  27  Eliz.  c.  12.   but  a  fpecial  bailiff,  or  one  employed  by  the  fheriff  for  a  particular  time  only,  as 

to  execute  one  writ,  &c.  is  not  obliged  to  take  the  oath.     Jon.  249-     2  Lev.  151. The  (heriff  may 

take  fecurity  from  them,  as  he  is  anfwerable  for  their  acts.     Stil.  i8. For  the  form  of  fuch  fccuri- 

ties,  'Vide  Dalt.  118.         Cannot  anridgethem  of  their  jiovvcr.     2  BrovvnL  283. 

But,  though  the  flierifF,  having  a  writ  dire<Sl:ed  to  him,  may  Dalt.  Sh. 
authorife  others  to  execute  it,  yet  the  perfon  to  whom  he  direds  "7^^^ 
it  muft  himfelf  [c)  perfop^Uy  execute  it  j  but  any  one  may  hw-  therefore  an 
fully  affift  him.  V'fJW 

'  bailiff  stoJ. 

lower  is  not  good.     6  Mod.  2t  i. AmJ  there  made  a  quare  whether  good,  though  in  the  bailiff  •* 

prefence.         [The  arret  ir.ul^  be  macic  hj  eki  outl^rvy  of  Ue  budf-^  but  he  nutU  not  be  ±c  hand  that 
*■  Jirelt.- 


156  e^fteriff: 

arrefls,  nor  In  the  prefence,  nor  a£lua11y  in  fight,  ror  within  any  precife  diftance,  of  the  petfon  arreted , 
Blaich  V.  Archer,  Cowp.  65,  J  If  a  vvarra:it  be  diretJcd  to  two  men  jointly  to  arrell  another,  yet  ei- 
ther of  them  alone  may  do  it.     Co.  Lit.  181. If  a  warrant  be  directed  to  a  bailirtj  and  ftranger  con- 

junciim  et  divifim,  it  may  be  executed  by  the  Itrangcr  only.     Dak.  Sh.  1 04. 

Noy,  loi.         If  a  blank  warrant  be  filled  up  with  the  name  of  a  fpecial  bailiff. 
Moor,  770.    either  by  the  party  himfelf  or  bailiff,  without  the  privity  or  fub- 
fequent  agreement  of  the  fheriff,  this  is  fuch  an  abufe  and  con- 
tempt, for  which  an  attachment  will  be  granted. 
Cafes  in  Alfo,  the  ilieriff  ought  not  to  make  a  blank  warrant  for  the  at- 

Hdt^ch'^r  ^^'^"'^y  *°  ^^^^  "P  ^^^^  ^  fpecial  bailiff. 

a  Lev  15,  In  trefpafs  for  a  battery  and  imprifonment,  the  defendant  juf- 
Joiieav.        tifies  by  writ  out  of  the  King's  Bench  direcled  to  the  flieriff,  and 

Green    Vide  '  ,  1      °    i  •  1  1    •      -rr  1  r        •    11 

J  Saund.  ^  warrant  tnereupon  made  to  hmi  •,  the  plamtilt  demurs  Ipecially, 
132.  becaufe  it  is  not  pleaded  that  the  writ  was  delivered  to  the  fheriff" 

in  the  common  form  ;  to  which  it  was  anfwered,  that  it  was  not 
neceffary  to  be  fo  pleaded  ;  for  if  in  truth  a  writ  be  fued  out,  and 
he  make  a  warrant  before  the  writ  comes  to  his  hands,  it  is  well, 
and  the  precedents  are  both  M'ays  ;  and  of  this  opinion  was  the 
whole  court. 

But  now  by  the  ilatute  6  Geo.  i.  cap.  21.  §  53.  it  is  ena£led, 
*'  That  no  high  fheriff,  under-flierilF,  their  deputies  or  agents, 
•<  fhall  make  out  any  warrant  before  they  have  in  their  cufcody 
**  the  writs  upon  which  fuch  warrants  ouglit  to  ifiue,  on  forfeiture 
*'  of  ic/. 

And  by  the  54thfeclion  of  the  faid  flatute,  "  Every  warrant 
**  to  be  made  out  upon  any  writ  out  of  the  King's  Bench,  Com- 
*'  mon  Picas,  or  Exchequer,  before  judgment,  to  arreft  any  per- 
*'  fon,  Ihall  have  the  fame  day  and  year  fet  down  thereon  as  (hall 
*'  be  fet  down  on  the  writ  itfelf,  under  forfeiture  of  10/.,  to  be 
*'  paid  by  the  perfon  who  fhall  fill  up  or  deliver  out  fuch  warrant.'* 
Ron.  Abr.  If  a  bailiff  errant  take  J.  S.  in  execution  at  the  fuit  of  J.  D.  and 
5^;  after  he  efcape  by  a  refcue  of  himfelf,  the  fheriff,  if  he  will,  may 

Harward.  "    have  an  adlion  upon  the  cafe  againft  the  bailiff  for  his  efcape,  be- 
caufe when  he  takes  upon  him  to  be  his  bailiff,  there  is  an  ajfivnp- 
ftt  in  law  to  keep  the  prifoners  fafely,  and  not  to  fuffer  them  to 
efcnpe. 
(^)  For  this       Uudcr-fheriffs,  bailiffs,  l^fc.  are  looked  upon  as  the  high  fheriff's 
'L'idezin^.    officers,  for  whom  he  fliall  anfwcr  as  their  {n)  fuperior,  and  their 
qCo^S       '^^^  -^^^  ^°  many  purpofes  confidered  as  his  own. 

z  Jon.  60.     aLev.  15S.     Vent.  314.     2  Mod.  119.     Noy,  69. 

Latch,  187.  ^ut,  though  the  high  fheriff  muft  anfwer  for  his  under-fherifF 
Dait  Sh.  3.  and  other  officers,  yet  he  is  not  to  be  punifhed  criminally  for  their 
C^f)  J.^'^     a£l3,  nor  to  be  imprifoned  nor  indidled  for  their  mifdemeanors  {b). 

oiftinciion  '  '■  .... 

that  the  flieriff  is  anfwerable  cl-vi/iter,  but  not  crimiralkcr,  for  the  adls  of  his  bailiffs,  is  perfedlly  correal, 
and  adopted  in  feveral  modern  cafes.  And  it  is  no  objeftion  to  his  being  called  upon  to  anfwer  ciWirer, 
that  the  ads  done  by  his  officers  v\'ould  alfo  warrant  a  criminal  profecution  againft  them.  Nor  is  it  ne- 
ceffary to  found  a  proceeding  againit  the  flieriff,  to  fliew  a  recognition  by  him  of  his  bailiff's  adt.  Ack- 
worth  V.  Kempe,  Dougl.  40.  Saunderfon  v.  Baker,  3  Wilf.  309.  z  Bli  Rep.  S^i,  S«  C.  Wood- 
jace  V.  Knatchbull,  z  Term  Rep,  148.] 

And 


And  therefore  for  the  perfonal  torts  and  injuries  of  fuch  officers  Roil.  Ahu 
they  mud  anfwer  thenifelves  {a) :  as,  if  the  demandant  in  a  writ   p'     . 
of  entry  fur  dljjeifin  deliver  a  writ  of  fummons  to  theunder-flierifF  ,7.     '*' 
of  the  county,  and  he  fummon  the  tenant  upon  the  land  accord-  Leon.  146. 
ingly,  and  notwlthftanding  do  not  return  the  writ,  an  adion  upon  f  ^*,/^'*"^'* 
the  cafe  may  be  brought  againft:  the  under-fheriff,  if  the  plaintiff  ({a)Thlt\ 
pleafes  ;  for,  perhaps  the  (heriff  had  no  notice  thereof,  and  it  may  criminaiiteri 
be  the  undcr-fheriff  took  the  fees  for  the  execution  of  the  writ.       ^oraiiaiTjw 

tor  breach  of 
«iuty  of  the  office  of  fherift,  by  default  of  the  under-Zheriff  or  bailiffs,  mud  be  brought  againd  the  high 
iheriff,  fo  that  the  caf«  in  the  text  is  not  law.     Cameron  v.  Reynolds,  Covvp.  403.  J 

One  who  is  arrefted  by  a  (heriff's  bailiff  is  in  the  Iheriff's  2)00.197. 
cuftody,  and  if  refcued,  the  flieriff  may  allege  that  he  was  ref-  Lev.2r4. 
cued  o\it  of  his  cuftody.  ^  ev.  26. 

But,  although  in  law  the  cuftody  of  the  bailiff  be  the  cuftody  2Saik,  586. 
of  the  flieriff,  yet  the  fherift*  upon  a  refcue  cannot  return  that  fuch  p'.-  *•  "-^"^ 
a  one  was  in  his  cuftody,  and  refcued  out  of  the  cuftody  of  his  ^{onJiqj 
bailift',  becaufe  of  the  repugnancy;  but  he  may  return  that  he  [(A)Hecan- 
was  refcued  out  of  his  own  cuftody,  although  he  was  never  in  "^^  return, 
his  a£tual  cuftody,  or  that  he  was  refcued  out  of  his  bailiff's  fonwasre-" 

cuftody  {b).  fcued  out  of 

the  bailiff  •« 
cuftody  :  the  return  mud  be,  that  he  was  refcued  out  of  ^ij  (the  flieriff's)  cuftody.  Per  BuUer,  J, 
2  Term  Rep.  156.] 

So,  an  arreft  by  the  flieriff's  officer  is  in  judgment  of  law  the  eCo.  89. 

fame  as  if  the  arreft  were  by  the  flierift'  in  perfon,  and  if  fuch  RoU-  ■^i^f- 

ofiicer  fuffer  the   party  arrefted  to  efcape,  the  adlion  muft  be  '^^' 
brought  againft  the  flieriff. 

But,  if  the  flieriff  dire£l  his  warrant  to  his  bailiff,  and  after-  Cro.  Eilz. 

wards  J.  S.  put  in  his  own  name  as  fpecial  bailiff,  and  thereupon  745- 
arreft  the  defendant,  who  efcapes,  here  J.  S.  fliallbe  only  charge- 
able, and  not  the  flieriff,  becaufe  the  defendant  was  never  in  the 
flieriff's  cuftody. 

[If  the  flieriff  appoint  a  fpecial  bailiff  at  the  nomination  of  the  De  Morandf 

plaintiff,  the  latter  muft  take  the  confequences  of  the  ads  of  the  v.  Dunkin, 

-bailiff,  and  cannot  rule  the  flieriff  to  return  the  writ.]  4TeniiRep. 

Hamilton  v.  Dalziel,  C.  B.  Hil.  1774,  S.  P. 

5.  Of  his  Jurifdidion  over  Gaols  and  Gaolers. 

Although  all  gaols  and  prifons  regularly  belong  to  the  (r)  king,  And.  345. 
yet  the  flieriff  fliall  have  the  cuftody  of  all  perfons  taken  by  vir-  4  Co.  34. 
tue  of  any  precept  or  authority  to  him  directed,  notwitliftand-  ^^o!  jYi?.' 
ing  any  grant  by  the  king  of  the  cuftody  of  prifoners  to  another  519. 

fubjeft  may  have  the  cuftody  or  keeping  of  them.  2  Inft.  ico. — But  it  is  faid  that  none  can  claim  a 
prifon  as  a  franchife,  unlefs  they  have  alfo  a  gaol-delivery.  Salk.  343"  7  Mod.  pi.  i.— Cannot  be- 
erefted  by  lefs  authority  than  by  aft  of  parliament.  2  Inft.  705.  But  vLh  1 1  &  12  W.  3.  c.  19.  by 
which  juttices  <ff  peace  on  prefeatn^ent  of  die  grand  jury  ate  empowersd  to  ralfe  money  for  that  purpoU, 
and  cit>  Gaol  and  Caolert 

Every 
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Latch,  t6.  Every  county  hath  two  forts  of  gaols,  one  for  prlfoners  by  the 
Gf  vuleAnd.  fi^erjif  taken  for  («)  debt,  and  this  the  fherlfF  may  appoint  in  any 
(j)  By  the  houfe,  or  where  he  pleafes ;  the  other  is  for  breach  of  the  peace 
a2&23C.2.  and  matter  of  the  crown,  which  is  the  (b)  county  gaol, 

e.  20.  §  1 3- 

It  ftjall  not  be  l.uvful  for  any  fneriff  or  gaoler  to  lodge  prifoners  for  debt  end  felons  together  In  one  room, 
but  they  (hall  be  kept  apart,  upon  pain  that  they  that  offehd  againfl  this  2A  (hall  forfeit  their  office  and 
treble  damages  to  the  party  grieved.  [b)   By  the  I  Ann.   c.  6.  thofc  taken  on  an  efcape-warrant  are 

to  be  fent  10  the  county  gaol. 

Hob  20a.         Though  the  fherifF  may  remove  his  gaol  from  one  (c)  place  to 

Latch,  16.  another  within  his  bailiwick,  yet  he  muft  keep  it  and  his  prifoners 

(c)''The'  within  it,  and  not  fuffer  them  to  go  at  iarge  out  of  the  prifon, 

MarAai  of  though  he  himfeif  attends  them. 

the  King's 

Bench  cannot  keep  liis  prifoners  in  other  place  than  where  the  old  ptifon  is  sppointed,  but  the  court  of 

B.  R.  may  by  rule  appoin:  it  to  be  kept  in  any  place  in  Engb'id,  hut  then  the  mavflial  is  to  keep  them, 

and  the  extent  of  the  prifon  is  to  be  limited  by  the  rule,     Cio.  Car.  4.66.     Roll.  Abr.  Sio. And 

that  this  was  the  proper  method  to  be  taken  where  the  prifoners  were  in  danger  of  the  infcftion  by  the 
plague.  Hutt.  29.  £»  "vide  19  Car.  z-  c.  /}..  for  empowering  juftices  of  peace  to  remove  prifoners  in  cafe 
of  infection. 

See  now  By  the  2  G.  2.  r.  22.  §  I.  ''  No  fherifF,  baillfF,  or  other  officer 

32  G.  a.       tt  fhall  convey  any  perfon  by  him  arrefted,  by  virtue  of  any  pro- 

"  cefs  or  warrant,  to  any  tavern,  alehoufe,  or  other  publick  vi£lu-^ 

**  alhng  or  drinking-houfe,  or  to  the  houfe  of  futh  officer,  or  of 

**  any  tenant  or  relation  of  his,  without  the  free  confent  of  the 

*'  perfon    fo  arrefled,  nor  {hall  carry  any  fuch  perfon  to  prifon 

**  within  24  hours  from  the  time  of  arreft." 

This  aft  has       But  by  the  3  Geo.  2.  c.  27.  §  6.  "  If  any  perfon  {Knll  be  ar- 

beenfuffeied  «  yeftcd  by  virtue  of  any  procefs  or  warrant,  and  fhall  refufe  to 

**  be  carried  to   fome  fafe  dwelling-houfe  of  his  own  appoint- 

**  ment,  fo  as  fuch  dwelling-houfe  be  in  a  city  or  market-town,  if 

**  fuch  perfon  fhall  be  there  arrefted,  or  if  out  of  a  city  or  market- 

**  town,  rhen  within  three  miles  from  the  place  where  the  ar- 

•*  reft  (hall  be  made,  and  fo  as  fuch  houfe  be  not  the  houfe  of 

"  the  perfon  arrefted,  provided  it  be  within  the  fame  county  and 

**  liberty,  it  fhall  be  lawful  for  the  officer  to  carry  the  perfon  fo 

"  refufing  to  gaol  by  virtue  of  fuch  procefs." 

Reg.  295.         The  gaoler  is  but  the  flieriff's  fervant,  whom  he  maydifchargc 

£Themo-     g^  j^j^  pleafure  j  and  if  he  refufes  to  furrender  up  or  quit  pof- 

parliament     feffion  of  the  gaol,  the  fherifF  may  turn  him  out  by  force,  as  he 

for  there-     may  atiy  private  perfon:  alfo,  they  are  each  of  them  fo  far  under 

^"ois'fe'em^    the  regulation  of  the  court  of  King's  Bench,  that  they  will  com.pel 

to  interfere    the  fherifFs  to  {d)  afhgn  prifoners,  ^c.y  the  gaolers  to  furrender  up 

a  little  with     gaols,  ^C. 

the  flieriff's 

power  over  his  gaoler,  and  to  introduce  at  leaft  a  eoncurrent  power,  afling  as  a  check  both  upon  the 

iheriff  and  hisofficer.   f/</f  ftat.  24G.  3.  feff.  c.  2.  54.     31G.3.C.46.     34G.3.  c.84.]     {J)  Vihcre 

the  new  fiieriff  was  not  bound  to  take  delivery  of  a  prifoner  but  in  the  common  gaol  of  the  county. 

Poph.  85.     2  Leon.  54.     Hard.  30.  33. 

Confirmed         By  the  14  E.  3.  c.  lo.  "  In  the  right  of  the  gaols,  which  were 

k7i9H.  7.    t(  •viront  to  be  in  the  ward  of  the  fherifFs,  and  annexed  to  their 

•*  bailiwicks,  it  is  afFented  and  accorded  that  they  (hall  be  rejoined 

««  to 


%Unfc.  159 

**  to  the  (heriffs,  and  the  flierifFs  ftiall  have  the  cuftody  of  the 
*'  fame  gaols  as  before  this  time  they  were  wont  to  have,  and  they 
**  fhall  put  in  fuch  under-keepcrs  for  whom  they  will  aiifwer." 

And  therefore  if  a  gaoler,  who  is  the  fherifF's  fervant,  fufFers  2  Lev.  159., 
a  prifoner  to  efcape,  the  aflion  muit  be  brought  againft  the  fhe-  *  Jon- 62. 
riff,  not  againft  the  gaoler;  for  an  efcape  out  of  the  gaoler's  cuf-  ^fvUg  '^'' 
tody  is  by  intendment  of  the  law  an  efcape  out  of   the  fherifF's  5  Mod. 414. 
cuftody.  4'.^-  ^'^^"^ 

.  ,  'C  is  faid  in 

general  that  gaolers  are  li«b!e  tor  efcapes ;  but  the  queftion  being  there  touching  the  efcape  of  a  perfon 
committed  for  a  criminal  offence  muft  be  underftocd  of  efcapes  in  thofe  cafes,  for  which  whoever  de 
faelo  occupies  the  office  of  a  gaoler,  is  liable  to  anfvver  ;  nor  is  it  material  whether  his  title  to  the  office  be 
leg*!  or  not.  Hal.  P.  C.  1 14.  z  Roll.  Rep.  146.  2  Hawk.  P.  C.  c  19.  §  28.  et  -vide  Hard.  29.  35. 
That  where  actions  for  efcapei  are  fa  d  to  lie  againit  gaolers,  fuch  abfolute  gaolers  are  intended  as  v-Tits 
are  direfted  to.  Yet  it  has  been  holden  by  my  Lord-Chief  Juftice  Holt,  that  an  adion  lies  for  a 

voluntary  efcape  againft  the  gaoler,  as  well  zi  againft  the  flieriff,  it  being  in  nature  of  a  refcue,     2  Salk. 
441.  pi.  2.     3  Salk.  iS. 

( I  )  Of  the  preceding  and  fucceeding  Sheriff;  and 
herein  of  the  A(fts  neceffary  to  be  done  by  each 
of  them. 

'T^HE  old  flierifF  may  execute  his  office  until  his  writ  of  dif-  Dait.Sh.i8. 
"*■  charge  be  delivered  to  him  ;  and  by  the  ftatute  12  E.  4.  c.  i, 
**  If  any  fheriff  execute  or  return  any  writ  or  warrant  within  Mi- 
•*  chaelmas  term  after  the  6th  of  November,  and  before  any  writ 
"  of  difcharge  delivered  to  him,  he  fhall  not  be  damnified  by  the 
**  ftatute  23  H.  6.  c.  8.,  airhough  he  hath  occupied  the  office  be- 
**  fore  the  days  of  return  CrajTino  INIartini,  Oclabis  Martini,  or 
*'  ^linden  Martini." 

And  by  the  17  £.  4.  c.  6.  **  Every  old  fheriff  fhall  have  power 
•*  as  well  to  execute  and  return  every  writ  or  warrant,  as  to  exe- 
**  cute  every  other  thing  which  to  the  office  pertaineth,  during 
*'  the  terms  of  St.  Michael  and  St.  Hilary,  uniefs  he  be  lawfully 
«  difcharged." 

In  an  aftion  of  falfe  imprifonment,  the  defendant  pleaded  that  ^fo^r,  iS6. 
he  was  fheriff  of  U^.,  and  that  by  virtue  of  a  capias  directed  to  364-    St. 
him  he  arrefted  the  plaintiff,    ^c;  the  plaintiff  replied  that  J.  S.  \°a)'^ii  {^^^^ 
was  then  fheriff;  to   which  the   defendant  rejoined,  that  he  had  the  better 
not  notice  of  ^.  5.'s  patent,  and  that  no  writ  of  difcharge  was  de-  op'r-'^n,  thar 
livered  to  him  ;  and  on  demurrer  it  was  adjudged  for  the  defend-  themhof 
ant,   and  that  he  continued  fheriff  til!  the  writ  of  difcharge  deli-  difcha-ge  to 
vered  to  him,  or  perfect  (a)  notice  of  the  new  patent.  ^1"'^  ''*''^  **^ 

'         tr  \    '  *  the  county 

eourt,  though  in  the  abfence  of  the  (heriff,  is  fufficient  notice,  bccaufe  every  perfcn  being  obliged  to 
give  his  attendance  there, /hall  be  ^refumed  to  be  prefent.     Dyer,  355.    Crompt.  203.    Dalt.  Sh.  18. 

But,   if  the  old  fheriff,   after  he  is  difcharged,  fhall  make  his  Dalt  Sh.  18- 
warrant  or  precept  to  any  of  his  late  bailiffs  or  officers  to  arreft 
another,  and  the  officer  by  force  thereof  fhall  arreft  the  party,  an 
adion  of  falfe  imprifonment  will  lie  againft  both  the  fheriff  and 
officer. 

So, 


Dyer, 41.  So,  vvhcis  the  olcl  fliCiiff  returned   the  proclamation  upon  an 

D4it.sh.1S.  exigent  after  that  he   was  difcharged   of  his  office ;  it    was  ad- 
judged, that  the  outlawry  was  void,  and  the  party  was  difcharged. 
a  Roll.  Abr.       All  writs  are  by  view  and  by  indenture  precifely  to  be  fet  over 

457.45^'  by  the  old  (hcrilF  to  the  new,  and  if  they  have  been  executed  by 

Daif  Sh°  8  ^^  °^^  flierifF,  they  mud  be  returned  by  him  or  in  his  name,  and 

{a)  Thus  (a)  indorfed  by  the  new  (herifF;   but,  if  there  hath  been  no  exe- 

Ifiudbreve  cution  by  the  old  (heiifl' of  them,  then  the  return  is  to  be  in  the 

piout  indor-  i-L      -/r* 

fatur  m,hi      "^^  Ihenff  s  name. 

diLberatum  fuh  fer  R.  S,   arm'iger.   nuptr  'vlc.  piox.  prtdeccjfor,   meum  in  *xit,   ah  officio  Jul.     Dalt* 
Sh.  18. 

DAlt.Sh.19.       If  the  return  of  the  old  (hcrlff  happen  to  be  erroneous,  and 

that  a  new  {heriff  be  chofen,  yet  the  court  may  caufe  the  old  ftierifF 

or  his  under-fheriff,  clerk,  or  deputy,  to  amend  the  fame. 

Cro.  Eliz.  The  old  fherifF  is  to  deliver  over  by  (b)  indenture  all  the  pri- 

36s,  366.      foners  in  his  cuftody  charged  with  their  refpe6live  execution?,  and 

,55.     '       till  fuch  delivery  by  him  they  remain  in  the  cuftody  of  the  old 

Hob.  a66.     fherlff,  and  he  fliall  be  anfwcrable  for  them. 

Sulft.  70. 

7,  Leon.  54-      3  Co.  72.     2  Roll.  Abr.  457.  (i)  For  the  form  whereof,  fide  Dak.  Sh.  18. 


3  Co.  72.  If  the  fherifF  dies,  and  before  another  is  made,  one  in  execution 

*^65  ^''*'  ^°^^  ^^  ^^"^S^  ('^^'  '^^^  ^^  "°  efcape,  for  the  prifoners  were  in  the 

(<r)  That  cuftody  of  the  law  till  a  new  fherifF  made ;  but  after  a  new  fhe- 

there  is  no  rifF  is  made,  he  is  bound  to  take  notice  of  all  executions  againft 

remedy  but  perfons  he  finds  in  the  gaol,  for  there  is  no  perfon  to  make  de- 

to  take  him     ,.    ^  '^  •        1  •  ■  t  r 

again.  livcry  or  give  hnn  notice  thereof. 

1  Mod.  14. 

3  Co.  71.  If  J.  S.  be  in  execution  at  the  the  fuit  of  y/.  and  B.  feverally, 

"Wefticy's  gjj^  j}.,g  fherifF  at  the  end  of  his  year  deliver  him  over  to  the  new 
judged  upon  fherifF  by  indenture,  in  which  indenture  the  execution  at  the  fuit 
afpeciaiver-  of  ^.  Only  Is  mentioned,  and  the  execution  at  the  fuit  of  B.  is 
dia.  Poph.  omitted,  this  is  an  efcape,  for  which  an  action  lies  againft  the 
Cro.  Eliz.  old  fherifF,  though  J.  S.  continues  in  prifon ;  for  eo  Injiatite  that 
365.  S.  c.  the  old  fherifF  hath  delivered  his  prifoners  to  the  new,  [d)  he 
^°c'  d^^  ceafes  to  have  the  cuftody  of  them,  and  he  cannot  be  in  the  cuf- 
judged  upon  tody  of  the  uew  fherifF  at  the  fuit  of  B.  v/lth  which  he  was  never 
a  fpeciai  charged  ;  and  though  the  executions  are  of  record,  yet  the  new 
T-''"^-'    J    fherifF  is  not  bound  to  take  notice  thereof. 

being  tound 

alfo  that  the  old  fheriffgave  no  notice  of  this  execution  to  the  new,  and  affirmed  upon  a  writ  of  error  in 
the  Exchequer-chamber.  But  it  is  faid,  that  it  fecmed  to  the  juitices,  that  notice  by  pjrol  would  have, 
been  fufficient,  though  the  execution  was  no:  mentioned  in  the  indenture.  {d)   And  the  new  iherift' 

is  to  be  charged  with  an  efcape  after.  Cro.  Jac.  380. But,  if  a  prifoncr  is  omitted  in  the  indent- 
ures, and  fo  not  turned  over  at  all,  he  remains  in  the  cuftody  of  the  old  flieriff.      Sid.  335.     Key,  51. 

2  Leon.  54.     2  Keb.  224. 

M.  6G.  2.  It  hath  been  adjudged,  that  anafTignment  by  the  undcr-flierifF 

inC.  B.  jg  {"ufHcIent ;  and  alfo  that  an  afFignment  of  the  prifoners,  though 

Greenlaw,  "ot  by  indenture,  fhall  bind  the  new  IherifF,  if  he  has  notice  of 

39Vin.  Abr.  the  caufcs  whercwIth  the  prifoners  are  charged  ;  for  it  feems  the 

454.  pi.  8.  form  of  the  indenture  was  introduced  only  for  the  conveniency 

Notes',  c.  P.  and  fecurjty  of  iherifft}  and  therefore  if  anoteorfgheduleonlyis 

aj^t  J4              ------              made 


made  of  the  prifoners,  w'th  the  caufes  of  their  impnfonment,  and  2  KcI.  12 r. 
this  delivered  to  the  newfheriff,  and  thereupon  he  accepts  the  cuf-  ?••  lor. 
tody  of  the  (a)  gaol,  they  are  as  efte£lually  turned  over  as  if  done  '^"'Z'^^^' 
by  indenture;  volenti  non  fit  injuria ;  and  the  new  IherifF  can  no  sid.  33V. 
more  pretend  ignorance  when  the  truft  he  engages  in  is  declared  to  p'-  21. 
him  by  deed-poll,  than  by  indenture.  2  Roll. 

kut    the   new  HierifF  may    compel  the  old   ftieriff  to   make  an    affignment  by  indenture.      2.  Kel. 

125.  pi.  loi. {a)   That  th2  new  (htviff  is  not  bound  to  ta'-ie  delivery  of  a  prifoner  but  in    the 

common  gaol  of  the  county.     Poph.  85.     2  Leon.  54..     Hardr.  30.  33. A  writ  for  tlie  new 

IheiifF  to  compel  an  affignmsnt  by  indenture  from  his  predecefTor.     Reg.  295.*——*  Sheriff's  required 

to  turnover  all  procefs  not  executed,  by  ir.deiiiure  to  their  fuccelTor,   20  G.  2.  c.  37.  Writs  to  be 

turned  over  to  the  fucceeding  flieilff,  id. |  No  Hieriff  fiiall  be  liable  to  be  called  upon  to  make  a  re- 
turn of  any  writ  or  procefs,  unlefs  he  he  required  fo  to  do  within  fix  months  after  the  expiration  of  his 
office.  Id.  §  2.  A  fheritFis  not  liable  to  an  attachment  for  not  returning  a  writ,  if  not  called  upon 
hy  a  rule  nf  court  within  the  above  time,  though  he  was  requefted  by  the  party  to  return  it  before  the  ex- 
piration of  the  fix  months.     Rex  v.  Jones,  2  Term  Rep.  1,] 

If  upon  zji.fa.  the  fherlff  feize  goods,  and  he  return  that  goods  DaIt.Sh.19. 
to  fuch  a  value  reinain  in  his  hands jiro  defeBu  emptorum^  and  he  be  ^""'K:  ^^3* 
removed,  yet  he,  and  not  the  new  IherifF,  is  to  proceed  in  the  exe-  which°We 
cation;  for  execution  being  an  entire  thing,  he  who  begins  mult  Thef.  Brev. 
end  it ;  and  upon  his  negh-ci  a  dijlringas  nuper  vicccomitem  lies,  of  5°'  ^''jJ^' °* 
which  there  are  {h)  two  forts,  one  to  dillrain  the  old  IherifF  to  fell  164.  And 
and  bring  in  the  money,  the  otiier  to  fell  and  deliver  the  money  th^t  the  d\j- 
to  the  new  fher  iF,  to  bring  it  into  court,  which  plainly  (hews  his  "'"^^^' 

,.  .,         .°         c     -i      r   n         •  '  which  com- 

authonty  continues  by  virtue  or  the  nrlt  writ.  mands  the 

new  rtierift'to  diftrain  the  old  one  to  fell  and  bring  in  the  money,  is  the  moft  ufual.     6  Mod.  299. 

And  therefore  it  hath  been  adjudged,  that  if  the  (herifF  on  a  Cr0.jac.7T. 
fi'fa.  feize  goods  to  the  value  of  the  debt,  and  pay  part  of  the  debt,  ^^^xlSt, 
and  be  difcharged  before  he  hath  fold  the  reft  of  the  goods  or  gg^^  g^^. 
returned  his  writ,  that  notwithftanding  fuch  difcharge,  and  with-  Aire  v. 
out  any  writ  of  venditioni  exponas ^  he  may  fell  the  goods  remaining  j^  y"j^_  ^ 
in  his  hands,    and  fuch  fale  and  execution  fhall  be  good  by  force  s.  c.  it  is 
of  the  writ  of  fi.  fa.  ^^'.'^  f°  ^^ 

•'    ^  adjudged 

tont.  but  feems  to  be  a  miftake  ;  &?  -vide  Hob.  207.  Cro.  Hiz.  597.  Yelv.  6.  Dyer,  98.  Godb. 
276.     Cro.  Jac.  515.     Latch,  117.     4  Leon.  20.     2  Saund.  47.  345.     Mod.  31. 

If  ^Ji.fa.  (before  the  ftatute)  had  been  delivered  to  the  llieriff"  Cro.  Eliz. 
^  Nov.,  and  he  had  executed  it  the  fame  day,  and  after  a  writ  of  ^^^^herT. 
difcharge,  dated  6  Nov.  had  been  delivered  to  the  fiierifF  the  fame  wifeman. 
Hay,  if  it  did  not  appear  the  fhcriff  had  notice  of  it  before  the  ex- 
ecution ferved,  the  execution  had  been  good. 

By  the  3  Geo.  1.  c.  15.  §  9.  "  When  any  flierifr  (hall  by  procefs 
"  out  of  the  Exchequer  extend  any  goods,  ^c.  into  the  hands  of 
"  his  majefly,  bfc.  for  any  debts  due  to  the  crown,  and  (hall  die 
*'  or  be  fuperfeded  before  a  venditioni  exponas  be  awarded  for  fale, 
"  or  before  he  has  made  a£lual  fale  thereof,  and  a  writ  fhall  after- 
«*  wards  be  awarded  to  a  fubfequent  fherifF,  who  (hall  make  fals 
*'  of  fuch  goods,  b*r.,  the  barons  of  the  Exchequer,  if  fitting,  or  if 
««  not  fitting,  they,  or  any  one  of  them  of  the  degree  of  the  coif, 
«  fhall  fettle  the  fees  or  poundage  for  fuch  feizure  and  fale  between 
«*  fuch  preceding  and  fubfequent  fnerifF,  with  regard  to  the  trou^ 
«*  ble  each  fheriff  had  In  the  execution  of  fuch  procefs.'* 

Vol.  VI.  M 


1^2  @)ben'f» 


(K)  Where  more  than  one  Sheriff. 


Mv.  Lond.    tN  London  and  Middlefcx  there  are  twoftieriffs ;  the  beginning  of 
5-  f7--         ■•    which  cuftom   feems  to  be   founded  on  the  charter  of  King 
'^Inft'iSi     Jof^'h  who  granted  the  flieriflAvlck  of  London  and  Middle/ex  to  the 
aShow.262.  mayor  and  citizens  of  London,  at  the  farm  of  300/.  per  ann.^  fo 
pi.  26S.        {j^aj.  being  a  grant  in  fee  of  the  IherifFwick  to  them  as  a  corporation, 
s  in.  104.     ^j^^y  j^^j  ^  right  to  name  one  or  more  officers  in  order  to  execute 
Carih.  481.    the  fame,  and  they  thought  it  proper  to  name  two  officers  indifFer- 
Leon.  2S4.     ently  to  execute  both  offices,  both  of  whom  execute  as  one  ffierifF, 
p'c'  iSo!     though  the  writ  inilf/VW/f/^vv  is  diredfed  to  them  as  one,wV(?7«'Mid- 
dlefex  priScip'wms  tibi ;   in  that  of  London  it  is  to  both  •v'lc^  comitib* 
London'  prcecipimus  vobis.     The  reafon  of  this  difference  feems  to 
be,  that  before  this  grant  of  the  fheriffwick  to  the  corporation,  the 
corporation  nominated  to  the  crown,  and  the  crown  appointed  the 
fijeriffs  for  London,  and  the  London  (heriffs  were  refponfible  to  the 
king  for  the  London  profits  of  the  flieritfwick  ;  and  that  was  the 
reafon  why  two  were  appointed,  that  both  might  be  refponfible, 
and  this  nomination  was,  that  the  citizens  might  exhibit  to  the 
king  refponfible  perfons  ;  and  that  feems  to  be  the  reafon  that  in 
many  of  the  corporations  that  are   cities  and  counties,  there   are 
two  llierifFs..     But  when,  by  the  charter  of  King  John,  the  (he- 
rirTwick  of  London  and  Middlefcx  was  granted  to  the  citizens  as  a 
perpetual  fee-farm,  then  they  elected  their  ffierifl's.  who  before 
were  nominated  for  London  only,  and  the  ele£lion  of  the  two  was 
for  both  llieriffuicks  ;  but  the  directions  of  the  king's  writs  were 
as  before,  t'/s.  in  London  to  the  two  fiierifFs,  and  in  Aliddlefex   as 
if  there  was  only  one. 
4  Mod.  65.        Wliere  there  are  two  (licrifFs,  they  regularly  make  but  one  of- 
ficer, and  therefore  if  one  of  them  die,  the  office  is  at  an  end  un- 
til another  is  chofen,  and  the  courts  of  Wejlminjier  can  award  no 
procefs  to  the  other. 
Hob.  70;  If  one  flieriff  of  London  make  his   return  without  his  fellow, 

l.jt.  Rep.  j.]^jg  being  as  no  return  at  all  is  not  aided  by  the  ftatute,  which  aids 
infufficient  returns,  for  the  court  takes  notice  that  one  flieriff  there 
is  two  perfons. 
4  ^kld.  65.  But,  though  they  are  confidered  but  as  one  officer,  yet,  where  in 
fcaik.  152.  2n  information  for  a  riot  committed  in  Chcjler,  it  was  fuggefled  on 
The  king  v.  the  roll  that  one  of  the  defendants  was  ffierifF,  whereupon  the  v.  lire 
"Wairington,  was  praycd  and  directed  to  the  other  flieriff,  and  the  defendants 
s^'c  ^A^^^d  "^'^^^  found  guilty,  and  it  was  moved  in  arrefb  of  judgment  that  the 
the:e  fald,  venirc  fliould  be  awarded  to  the  coroner,  becaufe  both  fherifFs  make 
(hat  in  the  but  onc  officer;  in  this  cafe  it  was  adjudged,  that  the  venire  was  well 
Shcriff'of*^''  awarded,  and  thart:  where  one  flieriff  is  challenged,  the  other  fliall 
London,  fupply  the  place ;  and  that  the  coroner  is  not  the  perfon  to  execute 
againfc  Har-  the  proccfs  of  the  king's  courts  but  where  the  proper  officer  is 
Ric'h^'she-  Wanting,  which  cannot  be,  where  there  is  one  flieriff. 
tilt"  L't  L)On(!on,  agiiaft  Player,  thc-vf"j'f;  "-ere  dircftcd  to  the  qUici  flieriff  alone  j  ^  xide  Stil,  341. 

la 


In  a  writ  of  error  10  reverfe  an  outlawry,  among  other  errors,  it  Cro.  jac. 
Was  affigned,  that  the  diredlion  of  the  exigent  to  the  (heriffs  of  S76. 
the  city  of  Lincoln  was  qtiod  capias  corpus  ejus  ita  quod  habeas  corpus  ^^^^T^  '* 
ejus,  &c.,  where,  they  being  two  flieriffs,  the  writ  ought  to  have 
been  capiatis  et  habeatis  :  fed  non  allocatur^  for  they  both  are  but  one 
officer  to  the  court ;  and  although  in  the  end  of  the  writ  it  is  ita 
quod  habeatis  ibi  hoc  breve,  yet  there  is  no  repugnancy,  for  it  is  good 
both  ways. 

If  there  are  two  (herlfFs  of  the  fame  place,  and  an  action  of  Cro.  Ella, 
efcape  is  brought  againft  them  both,  if  one  of  them  dies,  yet  the  ^^5; 
writ  fliall  not  abate  j  for,  it  being  in  nature  of  a  trefpafs,  and  thTshldffs 
merely  perfcnal,  the  party  can  only  have  remedy  againft  the  fur-  of  the  City 

Vivor.  of  York. 

A  prifoner  in  Wood-Jlreet  compter  upon  mefne  procefs  on  a  Canh.  145. 
plaint  levied  againft  him,   \^c.  efcaped  ;  whereupon  the  plaintiff  ^'|°.|)[  ^^** 
brought  his  a£lion  againft  both  Iheriffs  of  London^  and  upon  a  de-  Edwin, 
murrer  to  the  declaration  the  plaintiff  had  judgment;  and  it  was 
refolved,  that  though  the  plaint  was  levied  before  one  defendant 
only  in  his  court,  and  the  prifoner  efcaped  out  of  his  compter, 
yet  that  both  fherifFs  had  the  cuftody  of  the  prifoners  in  both  comp- 
ters, and  by  confequence  the  adtign  was  well  maintainable  againft 
both. 

(L)  Of  his  Duty  and  Ads  as  a  Judicial  Officer. 

'TtHE  fheriff  hath  in  many  things  a  judicial  authority,  and  par-  yUtjuvC- 
-*  ticularly  in  his  torn,  which  is  the  king's  court  of  record  holden  '^'^'o"  of 
before  the  (heriff  for  the  redrelTrng  of  common  grievances  within  ^jt.  Courts. 
the  county. 

In  this  court  the  flierifF  had  anciently  a  very  large  and  ample  Cromp.  Jur. 
jurifdiclion,  for  he  could  not  only  inquire  of  all  capital  offences,  ?'*r  g 
as  treafons  and  felonies,  but  likewife  iffue  procefs  on  them,  and  zinft.^z.* 
determine  the  fame.     But  his  power  herein  is  now  much  reftrain-  Dait.sh.25. 
ed  by  ftatute  ;  and  ift,  by  the  ftatute  oi  Mag7ia  Charta,  c.  17.  by  p^c'e*^"^' 
which  it  is  enaded,  *'  That  no  fheriff,  conftable  or  other  baihffof  jHaivk.' 
"  the  king  (hall  hold  pleas  of  the  crown."     2dly,  By  the  ftatute  P-C.  c  lo. 
of  1  E.  4.  c.  2.  his  power  of  making  out  procefs  upon  thefe  in- 
diftments  is  taken  away  as  well  in  cafe  of  indidlments  of  felony, 
as  other  mifdemefnours  within  his  cognizance  ;  but  he  is  to  deliver 
all  fuch  prefentments  and  indictments  to  the  juftices  of  the  peace 
at  their  next  feffions,  who  are  to  make  out  procefs  thereupon,  and 
hear  and  determine  them  :  but,  if  the  original  prefentment  v/ere 
not  within  the  jurifdidion  of  the  torn,  the  juftices  of  peace  ought 
hot  to  proceed  upon  fuch  indi£l:ments,  though  removed  before 
them. 

But,   though  the  fheriff  by  the  abovementioned  ftatutes  is  re-  » ^^^^'■■^• 
ftrained  from  determining  in  capital  offences,  and  ifluing  procefs  ^  Hai-'^Hlft] 
in  fuch  cafes,  yet  hath  he  ftill  in  his  torn,  a  judicial  authority  vir-  v.  C.  O3. 
tute  officii,  of  inquiring  and  taking  prefentments  of  all  capital  of-  J^j^j^^J" 
fences,  of  a  publick  nature,  as  all  treafons  and  felonies  :.:  [a)  com-  Janriot  wke 

M  2  '  ^'<^'^ 
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an  inquid- 
tion  of  rape, 
b-caufe  as 
the  law  now 
ftands,  it  is 
only  felony 
by  Itatute. 
a  Hal.  Hift. 
P.  G.  69. 

%  Hawk. 
P.  C.  c.  10. 
§15. 


Dalt.Sh.25. 
3  Mod.  138. 


Cro.Car.  26. 
s  H»wk. 
P.C.  c.  8. 
§4« 


9aU.Sh.34. 
Vide  what 
writs  he  is 
to  execute 
U  pwfon. 


«non  law,  aflfavilts  and  batteries,  if  accompanied  with  blooufhed  \ 
all  affrays,  being  in  terror  em  popidi ;  common  grievances,  as  break-^ 
ing  of  hedges,  dikes,  or  walls ;  all  common  nuifances,  as  annoy- 
ances to  corn  men  bridges  or  highways,  bawdy-houfes,  ^r.,  and  all 
other  fuch  like  offences,  as  felling  corrupt  vi6luals,  breaking  the 
afhfe  of  beer  and  ale,  neglecting  to  hold  a  fair  or  market,  keeping 
falfe  weiglits  or  meafures,  i^fc. 

Alfo,  a  fheriff,  as  judge  of  a  court  of  record,  may  in  his  torn 
impofe  a  fine  on  all  fuch  as  (hall  be  guilty  of  a  contempt  in  the 
face  of  the  court,  and  on  a  fuitor  refufnig  to  be  fworn,  and  on  » 
bailiff  refufing  to  make  a  panel,  and  on  a  tithingman  refufing  to 
make  a  prefentment,  and  on  a  juryman  refufing  to  prefent  the  ar- 
ticles given  in  charge,  and  on  a  perfon  duly  chofen  conllable  re- 
fufing to  be  fworn. 

Bat  he  cannot  take  a  prefentment  concerning  the  freehold,  as 
he  cannot  hold  plea  of  lands ;  and  therefore  if  a  prefentment 
charge  a  perfon  with  not  repairing  a  highway  as  he  ought  to  do 
by  the  tenure  of  his  lands,  this  is  to  be  removed  into  the  King's 
Bench,  and  there  traverfed. 

The  fheriff,  as  he  is  a  principal  confervator  of  the  peace  within 
his  county,  may  ex  officio  award  procefs  of  rhe  peace,  and  take 
furety  for  it ;  and  it  fecms  the  better  opinion,  that  the  fecurity  fo 
taken  by  him  is  by  the  common  law  looked  on  as  a  recognizance 
or  matter  of  record,  and  not  as  a  common  obligation  or  matter  in 
pais  only,  for  that  it  is  taken  by  him  by  virtue  of  the  king's  com- 
miffion,  by  which  he  is  intrurted  with  the  cuftody  of  the  county, 
and  confequently  has  by  it  an  implied  power  of  keeping  the  peace 
within  fuch  county. 

In  fome  cafes  the  (heriff  hath  two  powers,  or  a  double  or  two- 
fold authority ;  the  one  as  judge,  and  the  other  as  an  officer,  in 
the  one  and  the  fame  bufinefs ;  as  in  a  writ  of  rediffeifin,  in  a 
writ  of  inquiry  of  wafte,  in  a  Jiativo  habendo,  and  in  a  writ  of  ad- 
meafurement  of  pafture,  isfc.  in  thefe  cafes,  the  writ  is  as  a  com- 
miffion  to  the  flieriff,  and  by  virtue  thereof  the  (heriff  is  judge 
of  the  caufe. 


DiU.Sh.96. 

Plowd.  74. 
Dyer,  6c» 


Dalt.  Sh. 
joi,  102. 


(M)  Of  his  Duty  and  Ads  as  a  Minifterial  OiEcer : 
And  herein, 

I.  That  he  is  the  proper  Officer  to  execute  all  Writs,  except  in 
Cafe  of  Partiality. 

'T"  HE  fherlfF  Is  the  Immediate  officer  to  the  king's  courts,  to 
*     whom  all  writs  and  proceffes  are  regularly  to  be  dire£led,  and 
who  Is  to  execute  the  fame  without  favour,  dread,  or  corruption, 
to  which  he  is  fworn. 

And  as  this  is  an  employment  for  the  good  and  convenience  of 
the  publick,  if  the  fheriff  refufe  to  receive  a  writ,  or  to  execute 
it,  this  is  an  offence  of  a  publick  nature,  for  vyhich  he  may  be 

fined 


(a)  fined  and  imprifoned,  and  fuch  an  Injury  to  the  party  grieved  {a)  An  exi. 
for  which  an  a£tion  on  the  cafe  lies.  g«nt  deii- 

.  .  .  vtred  to  the 

iheriff  was  embezzled,  and  a  copy  of  it  returned  by  him,  for  which  he  was  amerced  30/.  for  the  retura 
«f"the  copy,  and  zo/.  for  the  embezzlement.     5  H.  4,  5.     Dalt.  Sh.  »oi. 

And  if  any,  fays  jD^//o«,  fear  the  malice,  Indire£l  dealing,  or  Dalt.  Sh. 
negligence  of  the  {heriff,  i^c.  in  the  execution  of  any  writ,  they  *02. 
may  deliver  their  writs  in  the  open  county  court,  or  in  any  other 
place  in  the  county  ;  and  may  take  of  the  flierifF  or  under-fherifF, 
being  prefent,  a  bill,  wherein  the  names  of  the  demandants  and 
tenants  mentioned  in  the  writ  (hall  be  contained,  whereto,  upon 
requeft  made  by  him  which  delivered  the  writ,  the  IherifFor  under- 
fheriff  {hall  put  to  their  feal  for  a  teftimony,  without  any  fee ;  and 
if  they  refufe,  others  prefent  may  put  their  feals  as  witnefTes. 

But,  though  the  flierifr  is  the  proper  officer  to  whom  procefs  is  Lit.  15S. 
to  be  diredled,  and  who  is  to  execute  the  fame,  yet,  if  he  be 
partial,  that  is,  fuch  a  one  as  from  his  confanguinity  or  affinity, 
his  being  under  the  power  of  either  party,  cam.'ot  be  prefumed  in- 
different in  making  a  return  of  a  jury,  in  fuch  cafe,  the  %>emre 
fhall  be  directed  to  the  coroners,  if  they  are  impartial,  or  to  thofe 
of  them  who  are  fo  j  and  in  cafe  all  the  coroners  are  partial  or 
not  indifferent,  as  every  officer  who  hath  any  way  to  do  with  the 
adminiftration  of  jullice  ought  to  be,  then  the  venire  (hall  be  di- 
rected to  two  elifors  named  by  the  court,  agaiufl  whom  for  that 
reafon  no  challenge  can  be  taken. 

But,  as  the  (heriff  is  the  proper  officer  to  return  juries,  if  there  ^o^-  Cafe?, 
be  no  legal  exception  againft  him,  the  court  cannot  flip  him,  and  ^^ 
order  another  to  return  a  jury,  without  the  confent  of  the  parties, 
to  try  an  iffue  at  the  ni/i  prius.  But,  if  there  be  any  lawful  ob- 
jedlion  to  him,  and  It  appear  fo  on  afEdavit,  then  a  fpecial  jury 
may  be  ftruck  by  the  mailer  of  the  office  without  the  confent  of 
the  parties. 

If  one  that  is  (heriff  of  a  county  levies  a  fine,  the  writ  of  cove-  Cro.  Car. 
nant  is  to  be  direded  to  the  coroners  ;  for  though  the  (heriff  is  '♦'l^'f 'f* 
the  proper  rnmilter  for  the  execution  of  all  writs,  yet,  where  the  ^^^. 
writ  is  brought  againft  himfelf,  and  where  he  with  others  are 
parties  to  it,  to  prevent  partiality,  which  every  one  Is  naturally 
guilty  of,  to  himfelf,  it  has  been  the  practice  to  diredl  the   writ 
to  the  coroners. 

In  replevin  it  appeared  that  the  liberate  on  a  ftatute  was  exe-  Moor,  547. 
cut>ed  by  the  conufee,  being  himfelf  (heriff  j  and  this  was  held 
erroneous. 

If  a  (heriff  of  a  county  In  a  city  be  In  contempt,  the  attach-  aVent.nG. 
ment  is  to  go  to  the  coroner,  and  not  to  the  mayor  or  chief  of- 
ficer of  the  corporation  in  fuch  city  or  town ;  and  if  the  offender 
be  out  of  his  offiec,  the  attachment  (liall  be  dircded  to  the  new 
iheriff. 


M  3  2.  That 
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@)l)eriff. 


J.  That  he  cannot  difpute  the  Authority  by  which  they  iffue, 
nor  objedl  any  Irregularity  in  them. 

Dalt.  Sb.  Neither  the  fherifF  nor  hia  officers  are  to  difpute  the  authority 

304-  of  the  court  out  of  which  any  writ,  procefs,  or  warrant  ilTues,  but 

are  at  their  peril  truly  to  execute  all  fuch  writs,  C5V.  ns  are  di- 
rected to  them  by  the  king's  judges  and  juflices,  according  to 
the  command  of  the  faid  writs,  and  hereunto  they  are  fworn. 

And  hence  it  hath  been  held,  that  if  a  capias,  exigent,  or  writ 
of  execution  ifTued  againft  a  peer,  and  was  delivered  to  the  fherifF, 
that  he  was  obliged  to  execute  it;  and  tliat  if  any  fuch  writ 
iflued,  and  the  party  was  taken  thereupon  and  efcaped,  an  aftion 
lay  againil  the  (heriff. 

But  herein  there  is  an  eftablifhed  diftin£lIon  mentioned  in  a 
variety  of  books  and  cafes,  to  wit,  that  when  a  court  hath  jurif- 
di£lion  of  the  caufe,  and  proceeds  inverfo  ordine^  or  erroneoufly, 
there,  the  officer  or  minifter  of  the  court  who  executes  the  pre- 
cept, is  excufable  ;  for  the  rule  is,  quicunque  jiijjii  judicis  aliqiiid 
fecerk  7ion  videtur  dolo  malo  fecijfe,  quia  purer e  necejfe  eft.  But,  when 
the  judge  hath  no  jurifdidtion  of  the  caufe,  there,  the  officer  is 
not  obliged  to  obey,  and  if  he  does,  it  is  at  his  peril,  though  he 
do  it  by  virtue  of  a  precept  diredled  to  him  ;  a  void  authority  be- 
ing the  fame  as  none  at  all. 

Carth,  14S.     3  Wilf.  345. 


Dyer,  60. 
9 Co.  68. 

iBulft.  65. 
But  now 
vide  title 
Privilege. 

22  E.  4..  33. 
loCo.  76. 
Dalt.  Sh, 
J06. 

2  Leon.  84. 
Dyer,  175. 
SCo.  141. 
5  Co.  64. 
zBulft.  64. 
Cro.  Jac. 
iSo. 
Poph.  203. 

2  Saund. 

ICO. 

3  Mod.  325. 


2  Bulft.  64.        Therefore  if  zformedon  iffiies  out  of  the  court  of  King's  Bench, 

Dalt.  Sh.  Q^  2JJ  appeal  out  of  the  Common  Pleas,  though  thefe  are  [a)  fu- 

(a)  Where  in  peiior  courts,  yet  not  having  jurifdidion  in  thefe  matters,  the 

efcape  the  fherifF  is  not  obliged  to  execute  the  writ, 

plaintift'  de- 
clared, that  the  flieri ff  arrefted  y.  S.  by  virtue  of  a  latitat,  without  faying  out  of  what  court  it  ifTued  ; 
and  it  was  urged,  that  though  the  ftieriff  could  not  take  advantage  of  an  erroneous  procefs,  that  yet  he 
might  of  a  void  writ.     5  Mod.  413.     Ld.  Raym.  397. 


Dalt.  Sh. 
J97. 


Roll.  Abr. 
S09. 

Richardfon 
V.  Bernard  ; 
tt  -vide 
Nov,  45. 

2  ivhow.424. 
pi.  391. 

z  Lu:w. 
J569. 


If  juflices  of  peace  arraign  a  perfon  of  treafon  in  their  feffions, 
who  is  convidled  and  executed,  this  is  felony  as  well  in  the 
juflices  as  fherifF  or  officer,  who  executed  their  fentence  ;  but,  if 
he  had  been  indidled  of  a  trefpafs,  found  guilty  and  hanged, 
though  this  had  been  felony  in  the  juflices,  yet  it  would  not  be 
fo  in  the  fherifF,  becaufe  a  matter  in  which  the  juflices  had  ju- 
rifdidlion,  and  in  which  they  only  were  to  blame  in  exceeding 
their  authority. 

In  an  aftion  upon  the  cafe  in  Banco  Regis  againfl  an  officer  of 
the  inferior  court  for  an  efcape,  if  the  plaintiff  declares  that  he 
brought  an  a£lion  againft  J.  S.  in  the  faid  inferior  court  (as  in 
Kingjlon  upon  Hull)  upon  an  obligation  made  {b)  at  Hallifax  in 
comitatii  Ehoriim.  and  does  not  allege  this  to  be  within  the  jurif- 
diclion  of  the  faid  inferior  court,  and  that  upon  this  judgment 
was  given,  and  execution  granted,  and  the  defendant  took  him 


in  execution  and  fuffered  him  to  efcape,  and  thereupon  he  hath  (i)  Saik. 

brought  this  a£tion  ;  this  declaration  is  not  fufficient  to  charge  the  f°^-    ^^''^ 

defendant,   becaufe  it  is  not  alleged  that  the  obligation  was  made  Wbeen 

within   the  jurifdidion  of  the  court;  for  though  the  adtion  be  otherwifeif 

tranfitory,  yet  this  inferior  court  having  but  a  limited  jurifdidion  '"'^-^Jnot 

of  things  arifmg  within  the  jurifdiaion,  (c)  the  proceedings  there  wCmade 

were  coram  7ioti  jiidice^  and  wholly  void,  of  which  the  olhcer  diall  AndLutw. ' 

take  advantage  in  this  action  upon  the  efcane.  ^S^?-  ic  is 

caufe  of  aftion,  by  the  declaration  appearing  to  be  out  of  the  jurlfdiftion,  was  the  caufe  of"  thi^  aftion 
notlying.     Skin.  51.     2Mod.i97.     3  Lev.  23.  like  point.       (f)4lnft.23i.     3  Lev.  23.  234. 

So,  if^.  declares  that  he  profecuted  one  J.  S.  in  the  court  of  2  Mod.  29, 
£/y  upon  a  bond  made  i/ifra  Jurifdiffionem,  upon  which  he  was  j°-  Squiub* 
in  execution,  and  that  the  defendant  fuffered   liim  to  efcape,  if  ^^d^tdb^'^' 
the  jury  find  that  there  was  fuch  a  profecution,  but  that  the  bond  three  judges 
was  not  made  infra  jurifJinioTienif  the  aclion  does  not  lie  ;  for  all  asaimtfUis. 
that  was  done  was  coram  non  judice  ;  and  therefore  no  legal  com- 
mitment j  and  though  the  defendant  in  the  court  below  pleaded 
tion  ejl  faEliim^  yet  that  could  not  give  the  court  any  jurifdi£lion 
which  it  had  not  originally  in  the  caufe. 

If  after  the  year  a  capias  ad fatisfaciendiim  is  taken  out,  and  the  Cro.  Eilz. 
defendant  thereupon  arrefted,  and  after  fuffered  to  efcape,  debt  '^'^^■ 
lies  for  this  efcape  (a),  though  the  procefs  was  erroneoufly  award-  ^moV"'*" 
ed  ;  for  it  was  fufhcient  to  arrefb  him,  and  the  fheriff  may  juftify  Saik.  273.* 
in  an  adlion  of  falfe  imprifonment>  and  {b)  therefore  cannot  let  r''4'S.P. 
him  at  large.  LSayt. 

775.         {a)  That  the  fheriff  can  talce  no  advantage  of  error  in  the  procefs.      Cro.  EJiz.  767.  893. 
sB'jlft.  2^S.      S  Co.  142.       Godb.  27.      Noy,  78.     Cro.  Jac.  280.  289.      Stil.  232.      3  Mod.  325. 

Carth.  148 But  otherwife,  if  the  arreft  was  void  ;  as  if  the  a:re!t,  on  which  the  efcape  is  fuppofed, 

is  laid  to  be  out  of  the  county  of  which  the  defendant  is  fheriff.     Cro.  Eliz.  877.   et  -j'tJe  Noy,  51. 

Brownl.  79.     Owen,  72.      5  Mod.  413. If  the  judgment  is  reverfed   for  error,  the  fheriff  may 

plead  nu'  riel  record.     8  Co.  142.      Saund.  39.      Lev.  95.  {i>]  Though  the  fheriff  may  juftify  the 

execution  of  a  cuphs  tefted  out  of  a  term,  yet  the  plaintiff'  fhall  not  take  advantage  thereof  fj  as  to 
charge  the  fheriff  for  an  efcape.     7  Mod.  30,     z  Saik.  700.  pi.  4.  p:r  Holt,  Ch.  J. 

If  one  taken  upon  a  writ  of  excommufiicato  capiendo^  upon  a  fen-  Lutw.  121, 
tence  in  the  fpiritual  court  for  non-payment  of  money  decreed  for  ^I'^P^""  "', 
tithes  and  colls,  efcapes,  an  a6tion  will  lie  againfl  the  flieriff  j  for  judged.' 
though  this  is  founded  on  a  matter  merely  fpiritual,  yet  the  pro- 
cefs iffues  out  of  a  temporal  court,  and  is  directed  to  and  exe- 
cuted by  a  temporal  officer,  and  the  damages  confequential  there- 
upon are  temporal. 

If  a  commiiTion  of  bankruptcy  ifTues  againfl:  A.  who  refufes  to  Roll.  Rep. 
be  examined,  and  thereupon  he  is  committed  to  prifon,  and  the  '^^^^^  ^^^^ 
gaoler  fuffers  him  to  efcape,  as  the  commifhoners  had  fuOicient  Moor,  834/ 
authority  to  commit,  an  a£lion  lies  by  the  creditor  for  the  efcape.       Barns  v. 

'  Gary. 

If  one  be  taken  on  a  capias  ad fatisfaciendum^  between  the  tefte  Saik.  700, 
and  return  whereof  a  whole  term  intervenes,  and  the  theriff  fuller  ^j\^  ^^ 
him  to  efcape,  an  a£lion  lies  againlt  him ;  for  this  writ  was  not  7,5. 
Vpid,  the  party  not  being  prejudiced  thereby,  for  he  had  no  day  Shirley  v. 

M  4  in 


i6S  %l3cciff» 

Wright.  in  court,  and  muft  however  lie  in  prifon ;  othcrwife,  where  taken 

faw  dif-  upon  a  capias  ad  refpondcnduiUy  In  which  a  term  intervenes  between 

tindion.and  the  tcftc  and  return,  for  fuch  writ  is  void,  and  by  the  intermifTion 

this  cafe  the  caufe  is  difcontinued  and  out  of  court,  and  fo  the  (herifF  not 

cited  with  1  I  1 

approbation    chargeable. 

b>  De  Grey,  C.  J.  in  3  Wllf.  3U-5-] 

(N)  How  he  is  to  execute  fuch  Writs :  And  herein, 

I.  That  it  mud  be  without  Favour  or  Opprefllon,  and  after  fuch 
Writ  is  actually  taken  out,  and  before  it  is  returnable. 

Dalt. Sh.  'TpHE  flieriiT  being  obliged  to  execute  every  writ  and  procefs 
*09'  ■*•     ilTuing,  and  dire£led  to  him  by  lawful  authority,  he  is  like- 

wife  obliged  by  the  duty  of  his  office  to  execute  fuch  procefs  with 
the  utmolt  expedition,  or  as  foon  after  he  receives  it  as  the  nature 
of  the  thing  will  admit  of.'  And  herein  there  cannot  be  a  furer 
rule  for  him  to  go  by  than  a  ftricl  obfervance  of  what  is  injoined 
by  the  writ.  But,  as  on  the  one  bond  lie  mull  not  fliew  any  fa- 
vour, nor  be  guilty  of  any  unreafonable  delay  ;  fo  on  the  other 
hand,  he  muft  not  be  guilty  of  opprcffion,  nor  make  ufe  of  other 
force  nor  greater  violence  than  the  thing  requires. 
Dalt.  Sh.  If  the  defendant  doth  the  thing  comniandcd  by  the  pracipe^  yet 

"°'  the  fheriff  is  :o  ferve  the  procefs,  and  to  make  return  thereof. 

9  Co.  6g.  A  fworn  and  known  officer,  be  he  fherilT,  under-lherifF,  bailiff. 

Dale.  Sh.  ^j.  ferjeant,  need  not  (hew  his  warraiu  or  v/rit  when  he  cometh 
Cro.  Jac,  ^°  ferve  it  upon  any  man's  perfon  or  goods,  although  the  party 
485.  demandeth  it  •,  but  a  fpecial  bailiff  mult  fliew  his  warrant  if  the 

party  demands  it,  otherwife  he  need  not  obey  it.  Alfo,  fuch 
known  officer  upon  the  arrell  ought  to  declare  the  contents  of  his 
•warrant,  at  whofe  fuit  he  makes  the  arreft,  out  of  what  court, 
■when  returnable,  to  the  end  that,  if  n  o:  up  -.i  an  execution,  he 
may  pay  the  money,  and  fo  free  his  perlon  ;  v  r,  if  en  mefne  pro- 
cefs, that  he  may  put  in  bail,  or  agree  with  hiS  adverfary. 
Dalt.  Sh.  If  any  officer  do  arrefl  a  man  before  that  he  {a)  hath  a  warrant, 

!\''-, .  and  afterwards  do  procure  a  warrant,  or  a  warrant  come  to  him 
truth  a  writ  to  arrelt  the  party  tor  the  lame  caufe,  yi  t  the  firlt  arrelt  was 
was  fued  wrongful,  and  the  part/  grieved  may  have  his  action  of  falfe  irn- 
T'l"^'!"'  prifonment. 

men  ft  hid       ^ 

luade  his  \\3rrant  before  the  writ  came  to  his  hands,  thi?  hath  been  held  well.     2  Lvv.  19.     I  SaunJ. 

a()8 But  now  by  the  6  G.  i.  c.  21.  it  is  enadled.   That  no  '  igh  ftciff,  ^:i-   /hsll  make  out  any 

warrant  before  they  have  in  their  cuftody  the  writs  upon  which  fuch  warrants  ought  to  illue,  on  for- 
feiture o[  lok 

Sid.  2Z9.  And  as  the  flierifF  cannot  arrefl  before  the  writ  iflues,  or  make 

lackfon        ^^^  warrant  before  it  comes  to  his  handir,  it  hath  alfo  been  adjudged, 

that  he  cannot  execute  it  after  the  return,  not  even  the  very  next 

day  after,  and  before  the  Quario  die  po/f. 


2.  Of 


a.  Of  his  raifing  the  FoJJe  ComiiatiiS. 

By  the  common  law  the  fherifF  may  raife  the  poffe  comlictus  or  Fiei.  i.  z. 
power  of  the  county,  that  is,  fuch  a  number  of  men  as  are  necef-  <=•  ^^^^ 
fary  for  his  aflillance  in  the  execution  of  the  king's  writs,  auellingr  f*^***^' ''  5* 

f-  I  •  •  iL  c  °ii.'  °    Lamb.  ifT. 

or  riots,  apprehendmg  traitors,  robbers,  CfTr.j   and  herein  every  2inft.  icj^. 

perfon  above  the  age  of  fifteen,  not  aged  or  decrepid,  is  bound  to  453- 

be  aiding,  and  {a\  if  they  refufe  to  aflift,  may  be  punilhed  by  tutlT^H^" 

fine  and  imprifonment.  c.  8,  b- 

fli^ech  both 
fine  and  imprifonment  upon  fuch  as  fhall  not  aiJ  the  iheriff,  they  being  thereunto  required.  Dak.  Sh.  ^  fS. 

This  power  is  not  only  allowed  the  {her?ff,  but  likewifeis  given  Dait.  sh. 
to  his  bailiff  or  other  minifter  of  juftice,  having  the  execution  of  354- 
the  king's  writs,  who  being  rcfiitcd  in  endeavouring  to  execute  ^  "*!;  ^^* 
the  fame,  may  lawfully  raife  fuch  a  force  as  may  eiFe£l:ually  ena-  Moor,  656! 
ble  them  to  overpower  any  fuch  refillance.     Alfo,  a  conftable,  or  alnft-  ijj. 
even  a  private  perfoa,  may  affemble  a  competent  number  of  peo- 
ple, in  order,  witti  force  to  fupprefs  rebels  or  enemies,  or  rioters, 
and  afterwards  with  fuch  force  a6lually  to  fupprefs  them.     So,  a 
juftice  of  peace,  who  has  juft  caufe  to  fear  a  violent  refiftance, 
may  raife  the  pojfe  in  order  to  remove  a  force  in  making  an  entry 
into,  or  detaining  lands. 

But,  notwi.liftanding  what  was  allowed  and  injoined  herein  by  (3)  By 
the  common  law,  it  was  thought  neceflary  by  ib)  pofitive  laws  to  Weitm.  i. 
remedy  the  great  inconvenience  which  there  was  in  ancient  times  f/'g  d;ft«fs^' 
by  the  refiftance  given  to  the  king's  writs,  and  therefore  the  ftatute  beunpound- 
{c)  Wejlm.  2.  (13  Ed.  I.  J}.  I.)  c.  39.  enafts  as  follows  :    Multctles  ^^'  '"  ^ 
etiam  falfum  dant  refponjum  mandandoy   quod  tion  poterunt  exequi  pm-  forcreis  and 
ceptum  regis  propter  re/ijlentiam  poteflatis  alict4Jus  7nagnatis.       Dc' quo  detained, the 
caveat  vie'  de  c^tero^  quia  hujufmodi  refponfa  multum  redundant  in  de-  ^^"S*". 
decus  domini  regis  et  corona  fu£^  et  quam  cito  fub-ballivi  fui  tejlijiceti-   ingwith 
///r,  quod  invenerunt  humo'i  refijientiam  Jlatim  omnibus  omijfis  ajjiimpt'  him  the 
fecum  pojje  comitaf  fui  eat  in  propria  perfona  fua  adfaciend'  execution',   P°"'^''^''ne 
ei  ft  inveniat,  &c.  may  caufe 

the  faiJ  caftk  or  fartrefs  to  be  beaten  down.     Dalt.  Sh.  ^54.  (c)  The  original  commitment 

for  contempt  leems  to  be  d "rived  from  this  Hatute,  for  fince  the  ftierifFwas  to  commit  thofe  who  lefift- 
ed  the  procefs,  the  judges  chat  awa'ded  fuch  procefs  muft  have  the  fame  authority  to  vindicate  it :  hence, 
if  any  one  ofiers  any  contempt  to  this  procefs,  either  by  word  or  deed,  he  is  lubjed  to  commitment 
during  pleafure,  -vix.  a  qua  r.on  deiiberetur  Jine  Jpedali  pro'cepto  Jcrr.iai  rc^is  ;  fo  that  notwithftanding  the 
ftatute  of  Magna  Charta,  that  none  are  to  be  imprifonedy;ni;_/'«J;a'8  farium,  -vel per  legem  tirra,  this  is  ooe 
part  of  the  law  of  the  land  uo  commit  for  contempts,  and  confirmed  by  this  ftatute. 

The  words  of  this  ftatute  have  been  conftrued  to  extend  to  exe-  Roll.  Abr. 
cutions  only,  and  not  to  writs  on  mefne  procefs  ;  and  that  the  fhe-  ^7- 
riff  was  not  obliged  to  raife  the  poJfe  comitatus  where  the  party  was  probj^RoIJ. 
bailable,  for  that  it  cannot  be  prefumed  that  in  fuch  cafes  the  king's  Rep.  3S8. 
writ  will  be  difobeyed.  440.  ■'"'l 

J  Cro.  Jac. 

419.  S.  C.  adjudged,  and  agreed /-irr  cur.  that  though  the  flierifF  was  not  obliged,  that  yet  he  may  take 
his /lo,^  to  ferve  melne  procefs.  Cro.  £lii.  86S.  Noy,  40.  Moor,  85a.  3  ISulll.  198.  2  Lct.  144. 
3  Lev.  46.  S.P. 

Upon  a  writ  of  feifin  the  (herifF  returned  that  he  could  not  dc-  F'ti.  Exs- 
liver  feifin  for  refiftance,  and  for  that  the  flieriff  did  not  take  the  ""'  ^'^7- 

power 


170  (©ficnSf, 

Dait.  sh.     power  of  the  county  according  to  the  (latute,  he  was  amerced  20 

354-  marks. 

Dalt.  Sh.  So,  in  a  replevin,  if  the  fherifF  return  that  the  cattle  are  in  a 

355'  fort  or  caftic,  fo  as  he  cannot  make  deliverance,  he    fhail    be 

amerced. 
Dalt.  Sh.  A  man  demands  the  peace  in  Chancery  againft  a  great  lord, 

355-  and  hath  a  fupplicavit  direded  to  the  (herifF,  ^^.,  there,  if  need 
be,  the  (heriff  may  take  the  poffe  to  aid  him  to  arreft  fuch  lord. 

Dalt.  Sh.  The  fherifF,    if  need   be,   may  raife  the   power  of  the  county 

iamb.  157.  *-^  ^'^'^  ^^"^  ^"  ^'^^  execution  of  a  precept  of  reftitution  ;  and 
therefore  if  he  make  a  return  thereto,  that  he  could  not  make  a 
reflitution  by  reafon  of  refiflance,  he  fhall  be  amerced. 
3lnft.  i6t.  But,  though  it  be  the  duty  of  the  fherifF  or  other  minifter  of 
"^oh.'hV^'  i"^i*^^'  having  the  execution  of  the  king's  writs,  and  being  refift- 
264.  ed  in  endeavouring  to  execute  the  fame,  to  raife  fuch  a  power  as 

ri(/e  title       may  efFedually  enable  them  to  overpower  any  fuch  refiftance  j 
TOenT.*^"        y^^>  ^^  ^^  ^"^^^  "°'  ^°  ^^  lawful  for  them  to  raife  a  force  for  the 
execution  of  a  civil  procefs  unlefs  they  find  a  refiflance,  and  it  is 
certain  that  they  are  highly  punifhable  for  ufing  any  needlefs  out- 
rage or  violence  therein. 

3.  Of  his  breaking  open  Doors. 

5  Co  9t.  Regularly  the  fheriff  cannot  in  executing  a  writ  break  open  the 

cafc.*'"  *  ^'^^'^  °^  ^  dwelling-houfe.  This  privilege,  which  the  law  allows  to 
3lnft.  163.  a  man's  habitation,  arifes  from  the  great  regard  the  law  has  to 
Dale.  Sh.  every  man's  fafecy  and  quiet,  and  therefore  protects  them  from 
35°*  thofe   inconveniences  which  mud  neceflarily  attend  an  unlimited 

pov/er  in  the  fherifF  and  his  officers  in  this  refpedt  ;  and  hence  it 

is  that  every  man's  houfe  is  called  his  caflle. 
5  Co.  92.  b.  And  therefore  upon  a  capias,  fieri  facias  ^  or  other  procefs  at  the 
009".  '*'  ^^**''  °^  ^  common  perfon,  the  fherifF,  after  requelt  to  open  the 
Moor,  668.  doors,  and  denial,  cannot  [a)  break  the  {b)  houfe  of  the  defend- 
Yeiv.aS.  ant,  and  in  fuch  cafe  the  fherifF  would  be  a  trefpaffer,  though  the 
Cro,Var      ^xecution  would  be  (<:)  good. 

537-  Jon  430    Bulft,  46.  {(j)  Cannot  open  a  latch.     Dalt.  350. Where  the  door  was 

a  little  opened  to  fee  who  was  there,  and  the  bailiffs  rufhed  in  with  drawn  fviords.  Hob.  62.  lisf  -vide 
Hob.  263,  264.  (i)   *   It  the  officer  findeth  the  outward  door  open  and  entereth  the  houfe  that 

way,  or,  if  the  door  be  open  to  him  from  within,  and  he  enter,  he  may  break  open  innuard  doors,  if  he 
findeth  that  necellary  in  order  to  arreft  the  defendant  on  mefne  procefs  in  a  civil  fuit-  Foft.  Cr.  Law, 
319.*  So  determined  in  Lee  v.  Ganfell.  Lofft's  Rep.  374  Cowp.  i.  where  the  defendant  v;as  a 
lodger,  and  had  feparate   apartments  ;   but  the  ftreet-door  was  open.  fc)   But  it  fc-ems  to  be 

the  modern  praftice  in  fome  cafes,  on  complaint  by  affidavit,  to  difchirge  fuch  execution,  and  to  grant 

an  attachment  againlt  the  officer  f -f  In  Trinity  term,    17  Geo.  3.   the  court  of  Exchequer  fet 

afide  an  execution  illued  under  fuch  ciicumftances,  in  the  cafe  of  Feates  v.  Delamayne,  £fq. 

5  Co.  91.  But,  iiotwithflanding  this   general  rule,  yet  in  all  cafes  where 

the  king  is  party,  if  the  door  be  not  open,  the  fherifF  may  break 
the  door  of  the  party,  either  to  take  him,  or  to  execute  the  pro- 
cefs, if  he  cannot  otherwife  enter  therein ;  but,  before  he  enters, 
he  ought  to  fgnify  the  caufe  of  his  coming,  and  make  rcquefl  to 
have  the  door  opened. 

Upon 
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Upon  a  capias  grounded  upon  an  indi<Elment  for  any  crime  stAJT.  31;. 
\vhatroever,  or  upon  a  capias  from  tlie  King's  Bench  or  Chancery,  J*^"-  >3'« 

1  rir.-r         i.  jll-''      Moor,  606. 

to  compel  a  man  to  nnd  lureties  tor  the  peace  or  good  behaviour,  Crom.  i-o. 
or  even  upon  a  warrant  from  a  juftice  of  peace,  for  fuch  purpofe 
the  officer  may  break  open  the  door  of  a  dwelling-houfe. 

So,  upon  a  capias  [a)  utlagattwi  or  capias  pro  Jinej  in  any  atllon  Goulf.  179, 
whatfoever.  tV°c"u*'* 

Dale.  Sh. 
c.  94.     Moor,  609.     Cro.  E!iz.  90S.     Yelv.  28.  (a)  Though  on  mefne  procefs,  and  at  thefult 

of  the  fubjedt.     2  Shov/.  S7.   pi.  7S. 

So,  upon  the  warrant  of  a  juftice  of  peace  for  the  levying  of  a  a  jon.233. 
forfeiture  in  execution  of  a  judgment  or  conviction  for  it,  ground- 
ed on  any  ftatute  which  gives  the  whole,  or  but  part  of  fuch  for- 
feiture, to  the  king,  and  authorizes  the  juftice  of  peace  to  give 
fuch  judgment  or  conviction  for  it. 

So,  where  a  forcible  entry  or  detainer  is  either  found  by  inqui-  Dak.  SIi. 
fition  before  juftices  of  peace,  or  appears  upon  their  view.  353- 

So,  upon  z  [b)  commiflron  of  rebellion  out  of  Chancery,  the  Dait.  Sb. 
fherifF  or  his  officers,  or  the  commiffioners,  may  break  open  the  353- 
doors  or  houfe  to  apprehend  the  party,  whether  it  be  his  own  (i)Bu*t<jpon 
houfe  or  that  of  a  ftranger,  if  upon  requeft  fuch  houfe  is  refufed  af>  attach- 

*^  U-»  ^^^^  ^A  ment  for  a 

to  be  opened.  ^^^^^^^^ 

&c.  iffuing  out  of  Chancery,  it  is  faid  the  officer  cannot  break  open  the  door ;  but  ya^ rf .  Dalt.  Sh.  353. 

So,  in  the  execution  of  a  commiffion  of  bankruptcy,  the  com-  21  Jac.  i. 
miffioners,  or  any  officers  deputed  by  them,  may  break  open  the  £•  '9- 
houfes,  chambers,   (hops,  warehoufes,  doors,  trunks,  or  chefts  of         ' 
the  faid  bankrupt,   wherein  the  faid  bankrupt  or  any  of  his  goods 
or  eftate  fhall  be,  or  reputed  to  be. 

By  the  3  b*  4  Jac.  1.  c.  35.  it  is  enacted,    "  That  upon  any  (c)  Cann* 
*'  lawful  writ,  warrant,  or  procefs  awarded  to  any  fherifF  or  other  otherwife 
*'  officer  for  the  taking  of  any  popifti  recufant  {landing  [c)  ex-  a'^door'onao 
'*  communicated  for  fuch  recufancy,  it  fiiall  be  lawful,  if  need  be,  exommuni- 
«'  to  break  open  any  houfe."  catocaphndo.    Cro. £112.747. 

Where  one  known  to  have  committed  a  treafon  or  felony,  or  to  2  Hawk, 
have  given  another  a  dangerous  wound,  is  purfued  either  with  or  r'^j^*^j'** 
without  a  warrant  by  a  conftable  or  private  perlon,  it  is  lawful  to  authorities 
break  open  doors  in  order  to  apprehend  him  ;  but,  where  one  lies  there  cited, 
under  a  probable  fufpicion  only,  and  is  not  indicted,  it  feems  the 
better  opinion  at  this  day,  that  no  one  can  juftify  the  breaking 
open  doors  in  order  to  apprehend  him. 

It  is  faid  to  have  been  refolved,  that  where  juftices  of  the  peace  zHawk. 
are  by  virtue  of  a  ftatute  authorized  to  require  perfons  to  come  ^jj.'*^"^*' 
before   them  to  take  certain  oaths  prefcribed  by   fuch  ftatute,  [d)  Upon 
the  officer  cannot  lawfully  break  open  the  doors  of  the    per-  ^^^°l^^^ 
fons  who  fhall  be  named  in  any  warrant  made  in  purfuance  of  a]|,ftfce°of 
fuch  ftatute,  in  order  to  be  brought  before  the  juftices  to  take  fuch  peace,  if  not 
oath,  becaufe  fuch  warrant  is  not  id)  grounded  upon  a  precedent  forfeionyor 

„    '  .  ,  ,      ,    .  -1^1  •  1  •  Ml  U       fufpir.ion 

offiince,  neither  doth  it  appear  that  the  party  eitner  is  or  will  be  thereot.the 
guilty  of  any.  ofScer  ca^nnot  break  upcn  the  door,  built.  146. 

This 


5  Co.  Q3.  a.       This  privilege  of  a  man's  houfc  extends  only  to  the  {a)  owner, 

^'f  V'^^*.     but  fliall  not  protccl  any  perfon  who  flies  thither,  nor  the  goods  of 
(«)  1  hat  IS,  ^  '^  .      '\  ,       /.  .0 

forfuchper-  ^^7  pcrlon  coiiveycd  ihuner  to  prevent  a   lawful  execution;  and 

fon  who  lies  therefore  if  ■s.fi.fa.  be  directed  to  the  flieriiT  to  levy  the  goods  of 
H^b^'e         ■^■»  ''"'^  ^^  happen  that  A.\  goods  are  in  the  houfe  of  i?.,  if  after 
requeft  made  by  the  flierid'  to  B.  to  deliver  thefe  goods,   he  re- 
fufe,  the   flieriff  may  well  juftify  the  breaking  and  entering  his 
houfe. 
5C0.  inSe-       In  a  writ  of  feifin  or  habere  facias  pojfejfioncm  In  eje6lment,  the 
mainc's  caie.  fherilF  may  juflify  the  breaking  open  the  door,  if  he  be  denied  en- 
trance by  the  tenant;  for  the  end  of  the  writ  being  to  give  the 
party  full  and  actual  poQeiTion,  confequcntly,  the  fheriff  muft  have 
ail  power  neceflfary  for  this  end  :  bclides,  in  this  cafe,  the  law 
does  not  look  upon  the  houfe  as  belonging  to  the  tenant,  but  to 
him  who  has  recovered. 
Sid.  186.  It  hath  been  adjudged,  that  the  fherifF  on  a  fi.  fa.  may  break 

^eb.  693.     open  the  door  of  a  barn  Handing  at  a  diftance  from  the  dwelling- 
Browne.  '      houfe,  without  requefting  the  owner  to  open  the  door,  in  the  fame 

manner  as  he  may  enter  aclofe,  l^c. 
Brownl.  t;o.       So,  on  a  f.fa.,  when  the  fnerifF  or  his  officers  are  once  In  the 
2  Show.  87.  houfe,  they  may  break  open  any  [b)  chamber-door  or  trunks  for 
c  ^b  17     ^^  completing  the  execution. 

327.  {b)  That  this  muft  be  after  requefl:  and  refufal.     Palm.  54.. 

Cro.  Jac.  So,   if  the  {herlff's  bailiffs  enter   the  houfe,  the  door  being 

555-  open,  and  the  owner  locks  them  in,  the  (lierifF  may  juflify  break- 

■    ^^'     ing  open  the  door  for  the  enlarging  and  fetting  at  liberty  the  bai- 
Paini.  5*.     lifFs ;  for,  if  in  this  cafe,  he  were  obliged  to  (lay  till  he  could  procure 
White  y.       ^   hom'we  repkgiandoy  it  might    be  highly  inconvenient :    alfo,   it 
^*'   "^*     feems,  that  in  this  cafe  the  locking  in  the  bailiffs  is  fuch  a  diflurb- 

ance  to  the  execution,  that  the  court  will  grant  an  attachment 

for  ir. 
Roll.  Rep-         So,  if  one  be  arrefled,  and  after  efcape  into  his  houfe,  the  (he- 
Pai     cd.       '■^^  "^''y  break  the  doors  to   take  him,  as,  where  one  opened  his 

6  Mod.  173.  cafement,  and  the  flierifF  took  him  by  the  hand,  k^c. 

Bro.  Falie         So,  where  an  affray  is  made  in  an  houfe  in  the  view  or  hearing 

Imp:ifon-      ^f  ^  conflable,  or  where  thofe  who  l)ave  made  an  affray  in  his  pre- 

Crom,  110.    f^iice  fly  to  a  houfe,  and  are  immediately  purfued  by  him,  and  he 

is  not  fufFered  to  enter  in  order  to  fupprefs  the  affray,  in  the  firll 

cafe,  or  to  apprehend  the  affrayers  in  the  other,  in  either  cafe,  he 

may  break  open  the  doors. 

4.  Whether  he  can  execute  his  Writ  on  a  Sunday. 

[FiVf  Tom.  This  depends  on  the  flatute  29  Car.  1.  c.  7.  §  6.  by  which  It  Is 
3-P?g476.j  enacted,  "  That  no  perfon  upon  the  Lord's  Day  fhallferve  or  exe- 
-  *«  cute,  or  caufe  to  be  ferved  or  executed,  any  writ,  procefs,  war- 
•*  rant,  order,  judgment,  or  decree,  (except  In  cafes  of  treafon, 
*'  felony,  or  breach  of  the  peace,)  but  that  the  fervice  of  every 
*'  fuch  writ,  procefs,  warrant,  order,  judgment,  or  decree,  fhall 
**  be  void  to  all  intents  and  purpofes  whatfoever  j  and  the  per- 

»»  fon 


^Ijerif.  173 

*■«  fon  or  perfons  fo  ferving  or  executing  the  fame  (hall  be  as  liable 
"  to  the  fuit  of  the  party  grieved,  and  to  anfwer  damages  to  him 
"  for  doing  thereof,  as  if  he  or  they  had  done  the  fame  without 
"  any  writ,  procefs,  warrant,  order,  judgment,  or  decree." 

In  the  conftru£lion  hereof  it  hath  been  holden,   that  a  citation  5  Mod. 4.49. 
out  of  the  fpiritual  court  maybe  ferved  on  a  Sunday,  by  fixing  the  Ld.  Raym. 
fame  to  the  church-door,  and  that  the  sreneral  words  of  this  (la-  l°^\ 

,  1  r      7  r  °  Carih.  504. 

tute  do  not  extend  to  luch  proceis.  S.  c.  [Fide  Tom.  3.  pag.  476.] 

It  hath  been  adjudged,  that  a  perfon  may  be  taken  on  an  efcape  2  Saik.6z6. 
warrant  on  a  Sunday^  becaufe  in  nature  of  frefli  purfuit,  which  ?'•  7« 
may  be  on  a  Sunday ^  and  this  only  in  nature  of  it,  though  it  be  by  sirWUiiam 
a  new  method  ;  and  this  is  no  original  procefs,  but  the  party  is  Moor. 
in  (lill  upon  the  old  commitment  continued  down.  ^  ^°^'  95' 

That  no  indictment  can   be  taken  on  a  Sunday ;  and  hence  it  2  Saund. 
hath  been  holden,  that  in  every  caption  of  an  indictment  taken  in  -9°- 
a  fherifF's  torn  or  court-leet,  the  day  whereon  it  was  taken  ought  j^Keb.'ru, 
to  be  fet  forth,  that  it  may  appear  not  to  have  been  on  a  Sun- 
day. 

As  this  ftatute  makes  all  a^rrefls  unlawful,  it  feems  the  better  Hawk.  P.C. 
opinionj  that  the  killing  an  officer  who  endeavours  to  arreft  a  per-  ^'  ^^'  j  ^  ' 
fon  on  a  Sunday  is  not  murder,  though  it  had  been  otherwife,  had 
fuclipublick  officer  been  killed  on  an  ordinary  day. 

That  the  arreft  is  void,  fo  that  the  party  may  have  an  action  of  Salk.  7S. 
falfe  imprifonmcnt.       ^  sM^od.,;. 

Alfo  the  court  will  relieve  on  motion,  and  difcharge  from  fuch  6  Mod.  95; 
arreft  without  putting  the  party  to  his  audita  querela.  th"°^*'c"d- 

ing  cafe,  the  court  refufed  to  relieve  upon  motion;  and  in  this  cafe,  Holt  faid,  it  muft  be  by  auJitM 
fuirela -f  the  ariefl  on  a  Sunday  being  a  faft  traverfable.J 

5.  In  what  Manner  he  is  to  do  Execution. 

The  fherifF  in  doing  execution  muft  be  careful  that  heobferves  3C0.11. 
the  direction  of  the  writ,  which  is  his  authority,  as  in  executing  ^°'  ^"• 
a  Ji.  fa.  or  levari  fa.^  by  the  firft  of  which  the  goods  and  chat-  2'inft.  4.55. 
tels  of  the  debtor  only  can  be  taken  in  execution  ;  and  though  by  f'low.  441. 
the  latter  the  {heriff  may  not  only  fell  the  goods,  but  alfo  collect  Godb.\'°oV 
the  debt  out  of  the  profits  of  the  land,  as  corn  pr  grafs  growing  Comb.^jo. 
thereon,  yet  in  neither  cafe  has  he  authority  to  meddle  with  the 
debtor's  lands,  fo  as  to  fell  or  deliver  fucli  lands  to  the  creditor  in 
fatisfa£tion  of  his  debt. 

And  as  he  has  not  by  thefe  writs  a  power  to  difpofe  of  the  free-  Owen,  70. 
hold  or  inheritance,  hence  it  hath  been  adjudged,  that  the  (herifF  ^"j'-  ^'^^'^ 
cannot  deliver  a  furnace  annexed  to  a  freehold  in  execution;  for  off.  of  Ex. 
though  the  writ  gives  the  (lierifT  authority  to  levy  the  debt  upon  S7. 
the  goods  and  chattels  of  the  debtor,  and  this  is  indeed  a  chattel ; 
yet  it  does  not  give  the  fherifF  any  5,uthority  to  break  or  difunite 
any  thing  from  the  freehold,  which  he  cannot  do  unlefs  particu- 
larly empowered  by  writ. 

But 
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Saik.  368.  But  it  hath  bceh  held,  that  if  a  foap-boilcr  or  other  trader,  he- 
fer  Holt,  Jng  an  under-tenant,  for  the  convenience  of  his  trade  puts  up 
niritrui   *'  vats,  coppers,  tables,  partitions,  and  paves  the  backfidc,  l^c.y  upon 

zji.fa.  againll  him,  the  fherifF  may  take  them  in  execution,   in 

the  like  manner  as  the  leflee  himfelf  might  have  removed  them 

during  the  term. 
Salk.  368.         Otherwife,  where  fuch  trader  makes  hearths   and   chimney- 
fer  Holt.      pieces  to  complete  the  houfe,   and  not  for  the  conveniency  of  his 

trade. 
Dalt.  Sh.  The  (lierifF  on  a  f.  fa.  or  lev.  fa.  cannot  fell  an  eftate  for 

345.  3  Co.  ^^^  life^  which  being  a  freehold,  can  no  more  be  afFedled  by  thefe 
^\  But  it  is  writs  than  any  eftate  of  inheritance. 

faid,  that  fince  the  ftatutc  zjCar.  2.  c.  3.  an  eftate /a/-  outer  -vie  may  be  fold  by  the  flierifFon  aji.fa. 
Comb.  391. 

4  Co.  74.  On  thefe  writs  the  IherifF  may  (b)  dlfpofe  of  leafes  for  years* 

Dalt.  Sh.  which  arc  but  chattels,  be  they  of  ever  fo  long  continuance  :  alfo, 

171*  alnft  upon  an  elegity  the  fhcritr  may  either  extend   a  term  for  years, 

305.  that  is,  may  deliver  a  moiety  thereof  to  the  plaintiff  as  part  of  the 

(6)  But,  if  a  lands  and  tenements  of  the  defendant,  or  may  fell  it  abfolutely,  as 

fja.Mh^  part  of  his  perfonal  cllate. 

leafe  or  term  of  a  houfe,  he  cannot  turn  the  leflee  out  of  pofleflion,  but  the  vendee  in  fuch  cafe  muft 
kring  his  ejeftment.  2  Sho.v,  Rep.  85.  pi  74.  [He  cannot  perhaps  where  there  is  a  tenant  in  pof- 
fefllon,  and  the  execution  is  againli  the  landlord,  wlwfc  term  is  to  be  fold,  turn  the  tenant  out  of  pof- 
felTion  :  but  the  cafe  might  be  very  different,  where  tbs  debtor  hmjclf  is  in  pofleflion.  In  the  cafe  ia 
Shower,  the  proceeding  was  under  the  rtatutc  for  a  forcible  entry,  which  by  no  means  negatives  the 
power  of  the  iherift'  to  put  the  tenant  out  of  poiiefiion  peaceably.     Taylor  v.  Cole,  3  Term  Rep.  292.] 

Cro,  Eiiz.  If  the  (heriff,  reciting  that  the  defendant  hath  a  term  for  years, 
584.  4Co.^  fgjjg  j{.  ^y  virtue  of  a  f-fa.,  this  fale  is  good  ;  for  it  cannot  be  in- 
^^j^  tended  that  the  Iheriff  ihould  certainly  know  the  beginning  and 

end  of  the  term. 
Taylor  v.  [So,  in  pleading  the  taking  of  a  term  under  a  fieri  facias,  it  is 

Cole,  fufficient  to  ftate,  that  the  party  was  poflefled  of  a  certain  intereft 

202"'"   ^^    ^"  ^^^  refidue  of  a  certain  term  of  years.] 

4  Co.  74.  a.       But,  if  undertaking  to  recite  it,  he  millakes,  and  fells  the  faid 

term,  it  is  a  void  fale,  unlefs  there  be  general  words,  all  the  inte- 
reft, i5fc.  of  the  defendant  therein. 
400.74.3.       But  a  term  cannot  be  extended  without  fliewing  the  certainty 
thereof,  becaufe  after  the  debt  paid  the  party  is  to  have  his  term 
again  if  any  part  thereof  remains, 
(f)  Itcannot       Upon  an  elegit  the  fiieriff  is  to  impannel  a  jury,  who  are  (c)  to 
^^''n^^'ff     make  inquiry  of  all  the  goods  and  chattels  of  the  debtor,   and 
withouc  ai»     to  appraifc  the  fame,  and  alfo  to  inquire  as  to  his  lands  and  tene- 
inqueft,  for    mcuts  5  and  upou  fuch  inquifition  the  flieriff  is  to  deliver  all  the 
*h*ft"''^  °^  goods  and  chattels  (except  beads  of  the  plough)  and  a  moiety  of 
zTcptrrati-    the  lands,  to  the  party,  and  return  his  writ,  in  order  to  record  his 
tnabiie  pre-    inquifition  in  that  court  out  of  which  the  elegit  iffued. 

t'tum  et  ex-  ' 

i«nr«wj,  which  muft  be  found  fuch  by  the  oaths  of  twelve  men,    alnft.  396.  Co.  Lit,  389.    Dyer,  ico. 

5  Co.  74.. 

And 


And  although  the  creditor  takes  out  an  elegit y  yet,  if  it  appears  2  Inft.  39;. 
to  the  (herifF  that  there  are  goods  and  chattels  fufficient  of  the  — ButanW^- 
debtor's  to  fatisfy  the  debt,  he  ought  not  to  extend  the  lands.  u'pon*goodf 

Only  is  not  &ji.fa.  ;  for  AJi.fa.  is  executed  by  fale  by  the  flierift",  but  ih^  ehgit  by  the  appraifement  of 
the  goods  by  the  jury,  and  delivery  to  the  party.     Sid.  184.     Lev.  92.     Keb.  105. 

When  the  jury  have  found  the  feifin  and  value  of  the  land,  the  Cro.  Car. 
fherifF,  and  not  the  jury,  is  to  fet  out  and  deliver  a  moiety  thereof  3i9- 
to  the  plaintiff (fl)  by  metes  and  bounds.  ^neU^nhe 

flieriffdelivereth  a  moiety  of  an  houfe  without  metes  and  bounds,  fuch  letuin  Is  ill,  and  ihall  be  quafljed 
for  incertainty.      Carth.  453.  per  Holt- 

If  the  flieriff  on  an  inquifition  upon  an  elegit  returns   the  de-  Lev.  i6o. 
fendant  to   have  twenty  acres  in  Dale,  and  twenty  acres  in  Sale,  ^"*  *39* 

^  '    *  Extent  not 

and  delivers  the  twenty  acres  in  Sale  for  the  moiety  of  the  whole,  avoided  by 
all  is  void,  for  he  ought  to  deliver  a  moiety  of  the  twenty  acres  omiffion  of 
ineachvillj  and  this  may  be  avoided  in  evidence  in  ejedment  'j''^^''*^^* 
brought  for  the  lands  *.  2.  c.  5.  h  i- 

The  {heriff  on  an  elegit  may  extend  a  [b)  rent-charge ;  for  the  Moor,  32. 

word  lafidy  which  is  made  fubjeit  to  the  execution,  includes  all  P'*  '°''" 

hereditaments  extendible  ;  and  in  this  cafe  the  party  may  diftrain  ^  j-gnt^feck. 

and  avow  for  the  rent  though  the  tenant  never  attorned  j  for  the  Cro.  Eiiz. 

hw,  creating  his  eftate,  gives  him  all  means  neceffary  for  the  en-  ^56-       ■ 

joymentof  it.  offi«offi. 

lazer  be  extended,  for  a  man  ftall  not  have  execution  of  that  which  he  cannot  aflign,  though  he  may  of 
this  have  an  alUfe,  ut  de  libera  tenemtnto.     Dyer  7.  pi.  lo. 

Lands  in  [c]  ancient  demefne  upon  an  elegit  may  by  the  (heriff  be  (f)  Hob.  47. 
delivered  in  execution,  becaufe  the  title  of  the  land  is  not  dire£lly  4  'nft-  270- 
put   in  plea  in  the  king's  court;   [d)  but  the  ftatute  of  Wejlt}u  2.  Moof.'iiJ.' 
(13  Ed.  i.Jl.  I.)  which  gives  the  elegit,  extends  not  to  copyhold  pi.  351. 
lands,  for  thea  the  lord  would  have  a  tenant  brought  in  upon  Browni.234- 
him  without  his  admittance  or  confent.  Co.  Cop.  149.  SaiL^sfifJ 

If  one  be  tenant  for  years  without  impeachment  of  virafte,  and  Salk,  368. 
Tifi.  fa.  come  out  againft  him,  the  flieriff  caimot  cut  down  and 
fell  timber  ;  for  the  tenant  had  only  a  power  fo  to  do,  and  no  in- 
tereft,  as  he  hath  in  (landing  corn,  which  upon   a  fi.  fa.  againft 
film  the  fheriff  may  fell. 

Upon  the  writs  of  habere  facia!  feifmam  ^nA  poffeffioneniy  the  fei-  Dait.  Sh. 
fin  or  poffeffion  is  ufually  performed  by  the  flieriff  by  delivering  ^^l'^^^f^^ 
the  party,  who  recovers,  a  twig,  bough,  clod,  ^c,  of  the  land,  or,  ^^  ^^^  p/ 
if  it  be  of  an  houfe,  by  the  delivery  of  the  ring  of  the   door, 

But,  though  this  ceremony  be  ufed,  yet  it  is  held,  that  in  {e)  all  Co.  Lit  3?}. 

cafes  where  the  writ  demands  land,  rent,  or  other  thing  in  certain,  "  ^      ^ 

the  demandant  after  judgment  may  enter  or  diftrain  before  any  recovtryof  a 

feifin  delivered  him  by  the  (heriff.  jcverfion, 

cc;nimoii, 
&c.  that  lie  in  grant,  the  recoveror  is  not  in  pofTejrion  until  erecution,  entry,  or  cJsi.Ti.     Co.  54    b, 
97.  b.    106.  b.     JVIoar,  141.     Keilw.  108, 

6  Ejt 
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Co.  Lit.  34.  But  in  (a)  dower,  ^ivhere  tlie  writ  demands  nothing  in  certain, 
f'und  w  *^^  demandant  after  judgment  cannot  enter  or  diftrain  till  exe- 
the  writ  was  cution  fued,  upon  which  the  (herifF  delivers  the  third  part  in  cer- 
Je  tenia  tain.  So,  where  the  wife  of  one  tenant  in  common  demands  the 
^ariereaona  jj^-jj.j  p^j-j.  ^f  ^  nioletv,  (he  cannot  after  judgment  enter  till  the 
upon  that.  fherifF  hath  delivered  her  the  third  part,  though  it  is  thereby  ra- 
the gwnd      duced  to  no  rxiore  certainty  than  it  was. 

cape  iffued, 

C.:}ie  in  manum  r.ojlrum  tertiam  partem  reflori^e,  by  colour  of  which  the  flicrlfF  took  the  tithes  fevered  from 
the  nine  parts,  and  carried  them  away  with  him ;  and  it  was  agreed  by  the  juftrces,  that  the  fanne  is  not 
fuch  a  I'eizyre  as  is  intended  by  the  iaid  writ,  but  the  /heriff"  by  virtue  of  fuch  writ  ought  generally  to 
feize,  but  leave  them  where  he  found  them ;  and  the  court  was  of  opinion  to  commit  the  IherifF  for 
fuch  his  mifdemefnour.     Leon.  92. 

Roll.  Abr.  Where  the  execution  is  in  the  generality  without  mentioning 
664.  any  thing  in  particular,  the  fheriff  is  to   make  execution  of  the 

right  thing  at  his  peril,  otherwife  he  will  be  a  difleifor ;  for  he  is 
bound  to  take  notice  thereof,  and  he  hatli  no  M-arrant  frcyii  the 
court  but  to  make  execution  of  the  right  thing. 
Dyer  165.         y4.  and  B.  tenants  in  common  of  a  manor,  ^.  purchafed  feveral 
Pj'  S-  freeholds  that  lay  fo  mixed  with  the  demefne  lands  of  the  manor, 

i6,  ■     *      that  they  could  hardly  be  diftinguifiied  from  them  ;  B.  brings  a 
writ  of  partition  of  the  manor  only  ;    and  it  was  adjudged  that 
partition  fhould  be  made,  and  a  writ  awarded  accordingly  ;  upon 
the  execution  of  wliich  writ  ^.  comes  to  the  (lierlfF  and  inqueft, 
and  acquaints  them  with  the  purchafe  of  the  freeholds  that  are 
not  parcel  of  the  manor,  and  bids  them  take  care  how  they  make 
partition  of  all  the  lands  within  fuch  a  compafs,  left  they  offer 
violence  to  their  confciences,  but  does  not  fhew  them  the  freeholds 
diftin«Slly,  nor  the  limits  of  the  manor ;  which  obliged  the  (herifF 
to  adjourn  to  a  certain  day  ;  on  which  one  of  the  inqueft  made 
default,  and  thereupon  the  flierlfF  returns  a  fine  of  40  s.,  with  an 
account  of  the  dlffiiculties  they  met  with,  et  ulterius  propter  brevi- 
tatem  tempor'ts  breve  tllud  exeqid  mn  potult.       It  was  held,  that  A. 
ought  to  (hew  the  bounds  of  the  feveral  freeholds  that  he  pur- 
chafed, or  the  number  of  the  acres ;   but  if  no  light  or  evidence 
is  given  by  either  party  to  the  inqueft,  and  they  make  partition  de 
tanto  quanttim  prafumitur  et  dignofc'itur  per  prafumptwnesy  it  is  good, 
for  they  are  under  an  obligation  to  execute  the  commands  of  the 
court  at  their  peril. 
Keilw.  119.       The  (herifF  in  executing  a  fi.  fa.  or  levari  fa.  muft  be  careful 
Bro.  tit.       ^^^  ^^  abfolute  property  of  the  goods  be  in  the  debtor;  and 
r(^)  Th'is      therefore  if  the  (heriff  takes  the  goods  of  a  ftranger,  though  the 
jnquifition,    plaintiff  aflures  him  they  are  the  defendant's,  he  is  a  trefpafTer, 
It  leems,  t  e  |-     j^^  ■    q^]^-  gj  ^^  }^|g  y^^xW  to  take  notice  whofe  the  goods  are, 

courts  can-  ,ri  r  •  i-  •••!  i 

notfetafiie.  and  for  that  purpoie  may  impanel  a  jury  to  mquire  m  whom  the 
Roberts  V.     property  of  the  goods  is  vefted  {b).    And  this  it  is  (c)  faid  (hall  ex- 
6Ter^*Rep.  ^ufc  him  in  anadion  of  trefpafs. 
£8  ]     (c)  Dalt.  Sh.  146. 

Bro.Pledges,       The  (heriff  cannot  take  in  execution  goods  pawned  or  gaged 
28.  for  debt,  nor  goods  demifed  or  letten  for  years,  nor  goods  dif- 

ia"  ^ol.     trained,  {d)  r.or  goods  before  feifed  upon  an  execution. 

Abr.  893,      [TuUy  V.  Peac'  ?y,   Hil.  23  Geo.   3.     4  Term  Rep.  640.]  (</)  Show  Rep.  174.. 

[4  Term  Rep.  640.] Uniefsfuci-.  firit  execution  were  by  fraud.     7  Mod,  37.  [or  the  goods  were 

not  legally  feized,  4  Term  Hep.  6  51.  J 
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^Ijen'f.  177 

[How  far  the  flierlfF  is  juftifiaBle  in  feizing  the  goods  of  a  tef-  Farrv. 
tator  in  the  hands  of  his  executor  in  execution  of  a  judgment  ^^"■■m^'i* 
againfh  the  executor  in  his  uwn  riglit,  hath  been  very  amply  dif-  tzi!"^  ^^' 
cuffed  in  a  late  cafe.  It  was  an  a£iion  againfl  the  flieriff  for  a 
falfe  return  to  a  fieri  fad cj .  The  fpecial  verdi6i:  flated,  tha':  in 
Eafier  term  30  G.  3.  the  plaintiffs  recovered  againft  W.  and  R. 
and  A.  his  wife,  executors  of  Z,.  236/.  loj.  ,•  and  on  x'-fiv.  Mny^ 
30  G.  3.  fued  out  z  fi.fa.  to  levy  that  fum  of  the  goods  and  chat- 
tels which  were  of  Z,.  in  the  hands  of  the  executors  to  be  admlni- 
Itered.  That  on  the  28th  May  i-jc)o  the  writ  was  delivered  to  the 
defendants,  then  fheriff.  That  in  Eojler  term  1790  B.  recovered 
againft  R,  1047/.  debt,  ami  63/.  damages  and  cofts  ;  which 
judgment  was  figned  27th  May  1790.  That  on  7.Z^May  1790 
^.  fued  out  2L  f,.  fa.  on  that  judgment,  tefted  the  17th  Mafy 
■  which  writ,  on  the  28th  May  1790,  and  a  few  hours  before  the 
delivery  of  the  plaintiff's  v/rit,  was  delivered  to  the  ilieriff,  who 
under  that  writ,  a  few  days  before  the  tlelivery  of  the  plaintiffs 
writ  to  liim,  feized  goods  in  an  houfe  wherem  R.  and  his  wife  re- 
fided,  and  in  v/hich  houfe  the  teftator  at  his  death  did  refide;  and 
which  goods  were  the  teftator's.  That  on  the  fame  28th  AIa-\f 
1790,  after  the  fheriff  hail  feized  the  goods,  the  attorney  for  the 
plaintiff  gave  notice  to  the  attorney  for  B.  and  alfo  to  the  fiieriff", 
that  tlie  goods  fo  feized  were  the  goods  of  the  teffator  in  the  poi- 
feffion  of  R.  and  his  wife,  as  executors,  liable  to  the  payment  of 
the  debt  recovered  by  the  plaintiffs,  and  alfo  liable  to  the  payment 
of  1 16 1,  recovered  by  one  5.  and  ivot  liable  to  the  payment  of  any 
debt  of  R.y  the  fame  not  being  fufficient  to  fatisfy  the  faid  judg- 
ments and  other  debts  of  the  tellator;  and  that  the  faid  attorney- 
meant  to  take  out  executions  on  the  fiiid  judgments;  and  unlefs 
they  quitted  pofleffion,  a6tions  would  be  broug/it  againft  them. 
That  afterwards,  on  the  faid  28th  Mny  the  attorney  for  the  plain- 
tii7  procured  a  warrant  from  tlie  defendants,  then  fiieriff,  on  tlie 
writ  oift.fa.  mentioned  in  the  declarations,  which  warrant  was 
on  the  fame  day  delivered  to  the  officer  to  be  executed.  That  the 
officer  went  with  the  warrant  to  the  houfe  where  the  goods  were 
before  they  v/ere  fold,  but  did  not  levy  thereon  ;  and  the  flieriffs 
afterwards  returned  nulla  bona  to  that  writ,  and  th',it  by  means  of  the 
premifes,  the  plaintiffs  were  hindered  from  recovering  their  da- 
mages  and  had  loft  the  fame.  In  this  cafe,  tliree  judges,  viz.  Lord 
KenyoUy  Ch.  J.,  AfijhurjJ  and  Grcft,].,  were  of  opinion,  that  the 
plaintiffs  were  entitled  to  judgment.  But  Buller,  J.,  contra,  for 
that  the  property  in  the  goods,  after  the  teftator's  death,  is  vefted 
in  the  executors,  who  may  grant,  alien,  give,  or  releafe  them; 
that  the  execution  in  this  cafe  was  equivalent  to  a  fale,  which  it 
was  admitted  would  be  good;  and  that  as  to  the  notice,  if  tlie 
ftieriff  adled  legally  in  feizing  the  goods,  he  was  bound  to  proceed 
in  the  execution ;  and  a  fubfequent  notice  would  not  make  that 
unlawful,  which  was  lawful  at  the  time  :  if  the  feizure  were  un- 
lawful, the  fheriff  was  liable  to  an  action  without  any  notice  at  all ; 
and  if  it  were  not  unlawful,  no  notice  could  mak-j  it  fo ;  tiiat  the 

VoL.VI.  N  notice 
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notice  in  fuch  cafe  was  a  perfefl  novelty,  unknown  to  the  Comv 
mon  law,  with  regard  to  any  cfl'ecl  which  it  cculd  have.] 
Salk.  395.  Upon  a  levari  fa.  to  levy  the  yearly  value  of  55  /.  found  by  in- 
5  Mod.  112.  quifition  on  an  [a)  outlawry  upon  a  judgment  in  debt,  the  bealls 
Skin.  61-.'  o^  "^  Itranger  levant  and  couchant  on  the  land  may  be  taken,  for 
pi.  I?.  they  are  the  iillies  of  the  land  ;  and  were  it  otherwifc,  it  would  be 

^'^r\\  ^''^^'  "^  ^'^^  power  of  the  party  by  agilling  his  landij  to  defeat  the  king 
'Ov  4^9.'    of  t'^c  benefit  of  the  outlawry. 

Briton  V   Cole.  (a)  But,  svhere  on  a  p.  fa.  out  of  tlie  ExcliCijuer  for  the  Qucn's  deht,  the  (herlff 

took  the  beaiib  of  j'.  S.  beinj  levant  anJ  coutluiit  on  the  hind  of  tlie  debtor,  auil  fid  ihen,  this  in 
an  a<flioii  of  trefpais  was  held  not  to  be  la  vful ;  bui  ii  was  held  that  tliey  might  have  been  diitriinei 
lor  the  qiicen'j  debt.     Cro.  tliz.451.     Kol.  .\br.  159.   r.  liji  Hard.  101. 

s.ilk.  392.  If  there  are  two  coparceners  of  goods,  and  a  judgment  is  jriven 
pl.  I.  again'il  one  of  them,  the  iheriff  upon  -^f./a.  upon  this  judgment 

Comb.  217.  muft  feize    ill,  becaufe  their  moieties  are  undivided;  for  if  he 
Heydon  v.      feizcs  but  a  moiety,  and  ftUs  that,  the  other  coparcener  will  have 
Heydon,        ^  riglit  to  a  moiety  of  that  moiety  ;   but  he  mud  feize  the  whole, 
and  fell  a  moiety  thereof  undivided  •,  {o  that  the  vendee  will  be 
tenant  in  common  with  the  other  p.iitiier. 
Cro.  jac. -3.       A  perfon  had   an   annuity    for  twenty-one   years  granted   by 
York  V.        Queen  EHzakcth,  pavable  by  her  receiver  of  her  court  of  wards, 
which  upon  ■^jl.fa.  upon  a  juvlgment  againfl  the  grantee  was  ex- 
tended and  fold  ;  and  it  was  rcfolved  the  extent  and  fale  was  good; 
for  being  an  annuity  certain  for  years  certain,  and  payable  by  the 
receiver,  it  is  in  nature  of  a  rent-charge  for  twenty-one  years,  and 
is  grantable  over  and  vendible,   and  not  like  an   annuity   which 
thargeth  the  perfon  only. 

On  a  writ  of  //.  fa.  the  wliole  pcrfonal  cflate  is  liable  to  exe- 
cution, except  Wearing  apparel ;  and  it  hath  been  held,  that  [b]  if 
the  party  hath  two  gowns  the  IherilF  may  fell  one  of  them. 

Upon  a  writ  oi  Ji.  fa.  the  flierilF  cannot  [c]  deliver  the  good.« 
^04.  ihom-  of  the  defendant  to  the   plaintiff  in  fatisfaclion  of  his  debt,  but 
aJjuds'-d.  "^  the  goods  are  to  be  fold,  and  the  money  in  flriclnefs  is  to  be 
Lutw'  589.    [d)  brought  into  court. 
s.  p — 

Where  a  ftierifF  after  a  fi-  fa.  delivered  to  him  pays  the  pU'ntifF  out  of  h'.s  own  money,  it  is  made  s 
queftion  by  Hobart,  whether  the  fluriff  may  levy  tlie  money  on  thederendarit.  Hob.  207.  (c)  Though 
they  c-innot  be  delivered  to  tlie  i>laintitf,  they  may  be  fold  to  him.  Comb.  452.  Admitted  to  be  the 
rraft'ce  to  mnke  a  bill  of  fak  of  the  goods  to  the  p  ainiitt".  Caith.  419.  [Hut,  thoujjh  fuch  be  the 
practice,  it  is  not  part  of  the  duty  of  the  fteriff  10  exccutt  a  bill  of  fjle  ro  the  plaintiff  at  an  appraifcd 
value,  nor  is  he  compellable  to  do  fo,  though  he  e^efi  piomift  it.  For  thi;.  mi^ht  be  very  inconvenient 
and  hii;hly  injujous  if  it  were  allowed.  I'he  leyal  a:»d  proper  mode  of  compelling  a  fale  by  the  fljtriff", 
where  he  rr- kes  delay  or  refufes,  is  by  writ  oi  ■•  tndiii-.m  cx[-on^s ;  upon  which  he  muft  return  the  money 
into  court.  Cameron  v.  Reynolds.  Cowp..  406.  ]— — —  liut  the  iheriff,  though  he  p.ns  the  plaintiti 
out  of  his  own  i-roper  money,  yet  he  cannot  keep  the  goods  to  his  own  ufe,  for  the  authority  by  which 
he  a£led  was  to  fell  the  goods.  Noy,  107.  Lutw.  i;^9.  ^</^j  For  it  i.s  not  of  record  without.  Godb. 
147.— — — But  the  law  feems  otherwife  ;  for  though  the  writ  be  ifa  jKOii  habeas,  &cq.  \et  the  iherifl 
may  return  tl)at  he  hath  paid  the  money  to  the  plaintiff.     2  Show.  Rep.  87.  pl.  7S.      3  Lev.  204. 

f aik.  320.  If  two  writs  of  7?.  p.  bear  tefte  the  fame  day,  the  flieriff  at 
(0  By  which  common  law,  and  now  lince  the  llatute  (e)  29  Car.  c.  3.  is  bound 
than'oVV-  *^°  execute  that  which  was  firft  delivered  to  him. 

or  other  v.  rit  ni  execution  (hall  bind  the  property  of  the  goods,  but  from  the  time  fuch  writ  /hall  be  de- 
livcie>l  to  'he  fheritf,  under-fheriff,  or  coroner,  to  be  executed  ;  and  for  the  manifeftation  of  the  time,  the 
&e»lff>,  &c.  their  deputies  and  agentsv  upon  ih«  bask  «f  the  faid  writ  fljall  indorfe  Uie    day  and  year 

when 


-  Co 

.  12. 

■^^)  <^ 

;omb, 

:,;6. 

per 

Holt. 

Cro. 

EHz. 
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vhfr.  received.— ——TJiis  Tnu(\  h:  intendv-d  as  to  ftrang.'rs  who  might  have  a  title  to  the  goods  betwcfn 
<he  telie  of  the  writ  and  delivery  thereof  to  tlie  Iheritf,  but  as  to  the  party  himleif,  his  executors  and 
adminiilrators,  the  goods  fince  tlie  ftatute,  as  before,  aie  bound  from  the  telle.  2  Vent.  2iS.  Comb.  31. 
2Show.  4S5,     6Mod.  i.25. 

Wliere  fince  the  flatute  ^.  delivered  zf.fa.  to  tlie  fherifF  at  Sal.'c. -20. 
nine  in  the  morning,  and  after  at  ten  tht;  fame  day  B.  delivered  P'-4- 
another,  defiring  liini  forthwith  to  execute  it,  which  he  did,  and  '-'*•  ^^y"' 
fold  the  goods,  and  after  executed  A.\fi.fa.  on  the  fame  goods,  Canh  4194 
jt  v.'as  held  the  firft  execution  was  good,  and  A,  had  remedy  only  Smaicom  v. 
by  adion  again  ft  the  fheriff.  P""''"'?;  , 

'  t»  nam.  jivloa, 

376.  S.  C.  Comb.  428.  S.  C,  and  Holt  inclined  ;h?re  fliouH  be  no  fradion  of  a  day,  and  that  ihe  iherjt}' 
had  his  eieftion,  Larth.  419.  S.  C.  the  lalt  bearing  telle  hr(t  j  and  per  Holt,  where  afi.fa.  is  delivered 
the  fheriff  to-day  and  another  to-morrovv,  and  he  executes  the  laH  firft  by  making  fale  of  the  goods,  fuch 
fale  will  U-and  good,  and  he  who  delivered  the  firft  writ  hath  remedy  only  by  aiitio.n  againft  the  fheriff  — 
But,  if  two  writs  are  delivered  the  fheriff  the  fdme  dayj  he  ought  to  give  preference  to  that  which  wis 
firlt  delivered  ;  but,  if  he  executes  the  laft  firft,  the  execution  cannot  be  defeated  by  a  fubfequent  execu- 
tion of  the  firlt,  but  the  party  concerned  in  the  firft  is  put  to  his  adion  againft  the  fheriff.  [An<i 
agreeably  to  this  dociirine  two  inodern  c;.(es  have  proceeded  j  that  where  a  Jieri  facias  is  delivered  tj  ths 
flieriff,  and  ihe  officer  has  levied  tlie  debt,  and  made  a  biil  of  fale,  it  fhall  have  pHority  of  a  former  ex- 
ecution in  theoffice  ;  Rybot  v.  I'eckliam,  M.  19  Geo.  3.  B.  R.  i  Term  Rep.  7^1.  in  mm  ;  and  when 
two  writs  o(  fciijudai  againft  tiie  fame  defendant  are  delivered  to  a  fneriff  on  different  days,  and  nofils 
ii  aciiially  made  of  the  defendant's  good<,  tlie  firft  execution  mu^l  hjve  the  priority,  even  though  ths 
feiiure  were  a^ually  maOe  under  the  fubfequent  execution.  Hutchinfon  v.  Johnllon^    I  Term  Rep.  729. 1 

But,  if  A.  when  lie  delivered  his  writ,  had  ordered  the  (herifF  Saik.  320. 
to  ft:ay  execution  till  the  next  day,  he  could  have  had  no  action  p'- *'  ^''• 

•    iL     1       n       -iV  Raym.  2.;i, 

againit  the  fheriff. 

[The  fheriff  is  not  liable  for  feizing  goods  in  execution  after  an  Cooper  v. 

z£\i  of  bankruptcy;  but,  if  he  fells  them   after  the  comniiffion  Shitty, 
■•,■,.  -Ill'    T  J  """•  io. 

iliues,  trover  will  he.  J 

(O)  Of  his  Duty  In  admitting  Perfons  to  Ball,  and 
herein  of  Securities  taken  for  Eafe  and  Favour. 

THIS  depends  chiefly  oti  the  ftatute  23  H.  6.  cnp.  9.  before  Diit.  Sh. 
which  the  flieriff  was  not  obliged  to  take  bail,  unlefs  the  3'^; 
party  fued  out  a  writ  of  malnprize  ;  biit  he  might  have  taken  bail  ot^ail. 
on  his  own  head,  and  if  he  had  not  the  body  ready  according  to 
his  return,  he  was  amerced,  as  he  nov/  is,  if  the  plaintiff  does 
not  take  an  affignment  of  the  bail-bond. 

This  ftatute  hath  been  always  deemed  an  excellent  lav.',  as  it  piow.  67. 
frees  debtors  and  fecures  them  from  the  opprcffion  of  ftieriffs  and 
their  officers,  and  at  the  fame  time  prevents  fuch  officers  from 
admitting  perfons  to  bail  not  bailable  by  lav/,  to  the  prejudice  of 
juft  creditors ;  and  for  this  ptirpofe  it  is  enucled,  "  That  ffieriffs, 
"  under-ftieriffs,  and  other  oflicers  and  minillers,  fliall  let  out  of 
"  prifon  all  perfons  in  their  cuftody  by  force  of  any  writ,  bill, 
*'  or  warrant,  in  any  adion  perfonal,  or  by  caufe  of  indifllment 
<'  of  trefpafs,  upon  reafonable  furety  of  perfons  having  fufficien: 
"  within  the  counties  to  keep  their  days,  (perfons  in  ward  by  re- 
**  demption,  execution,  capias  utlagatum  or  cxcommunicatum^  furety 
**  of  the  peace,  and  all  perfons  committed  by  fpecial  command- 
<*  ment  of  the  juftices  except,)  and  no  (her.ff  nor  his  officers  ftiall 
•*  Uk«  any  obligation  for  any  caufc  aforcfai  J,  or  by  colour  of  their 

N  :2  '*  office. 
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**  ofRce,  but  only  to  thenifelves,  nor  by  any  peifon  which  fliall 
"  be  in  their  ward  by  courfe  of  law,  but  by  the  name  of  their 
"  office,  and  upon  condition  written  that  the  faid  prlfoner  fhall 
"  appear  at  the  day  contained  in  the  writs,  bill,  or  warrant ;  and 
*'  if  any  (herifFs  or  oflicers  aforefaid  take  any  obligation  in  other 

"  form  by  colour  of  their  office,  it  fliall  be  void. And  all 

{a)Cro.'£Yiz.   "  fherifFs,  b^r.  who  (a)  do  contrary  to  this  ordinance,  fliall  lofe  to 
7S  77.         "  the  party  grieved  his  treble  damages,  and  fliall  forfeit  40  /." 
Uait.  Sh.  On  the  fir  lb  branch  of  this  itatute  it  hath  been  adjudged  and 

356.  and  admitted  in  a  variety  of  books  and  c;ifes,  that  the  flierifi"  is  obliged, 
tTeswla?'"  i"  fiich  cafes  not  excepted  by  the  ftatute,  to  admit  the  party  to 
bail,  and  that  if  he  refufes,  an  adion  lies  again  ft  him  by  the  party 
injured. 
Roll.  Ahr.  And  as  he  is  obliged  to  admit  the  party  to  bail,  hence  alfo  it 
93.  Cro.  j^jjj-j^  j^egj^  adjudged,  that  if  the  flieriff  return  {/;)  cepi  on  mefne 
Nov'  -o^  procefs,  et  paraium  habeo^  no  (<•)  adlion  lies  againd  him,  ncr  will 
S.c.  the  court  grant  an  attachment  in   fuch  cafe  againft  the  flieriff 

f  "ff  u  ^*  where  he  had  bailed  the  party  ;  for  this  he  M'as  obliged  to  do  by 
(o)  For  the  the  ftatute;  and  therefore  if  he  is  miftaken  in  his  furetles,  he  is 
return  in  ef-  not  to  fufl'er  in  his  liberty.  So,  [d)  if  the  fheriff  return  lajiguidus^ 
fed  and       where  he  admitted  the  party  to  bail,  no  action  lies  againft  him. 

of  law  is  true.     Mod.  2.34.     2  Mod.  83.  (c)  But  in  ihis  cjfe  the  defendant  muft  not  demv.r  to 

the  declaration,  but  mult  plead  the  ftatute.  Moor,  428.  pi.  596.  Cro.  Eliz.  400.  iKeb.  59r. 
Sid.  439.  Mod.  57.  Vent.  85.  2  Saund.  155. — or  upon  not  guilty  may  give  it  in  evidence.  Sid< 
439.     Mod.  5S,     Vent.  85.     (V)  Noy,  ^9.     C;o. Eliz.  85a. 

Roll.  Abr.  But,  if  the  Iheriff  returns  a  cepi  corpus  and  paraium  hnbco^  or  leiri' 

^°7-  guiJus,  where  the  defendant  is  at  large,  without  any  bail  taken, 

lie  is  not  aided  by  the  ftatute,  but  an  aclioa  lies  againft  him  for 

the  falfe  return. 
Vent.  S5.  The -party,  at  whofe  fuit  the  arveft  was,  may  either  take  an  af- 

Saik.  99.  fignment  of  the  bail-bond  (which  he  may  now  fue  in  his  own 
e  Mod.  i-i;.  name,)  or,  if  he  difiikes  the  fecurity  {e),  he  may  ftill  move  to  amerce 
aSaund.  59.  the  flicrifF;  for,  the  flierift"  having  returned  a  cepi  corpus ,  it  is  a 
Ld.  Rajm.  l^read^i  of  duty  in  Iiim  not  to  bring  him  in  according  to  his  return, 
[(£')  If  the  for  which  the  court  amerces  him  as  one  of  their  officers  who  has 
plaintiff  dif-  been  dlfobedient  to  their  writ ;  and  becaufe  the  difobedicnce  is 
I  •«  tne  (e-  j"    ^j      ^  j^  which  is  returned  and  filed,  the  court  amerces  him. 

curity,  he  .  ... 

Jhouid  not  becaufe  it  appears  on  record  he  has  difobeyed  the  king's  writ.  But, 
take  an  af-  if  the  Writ  be  not  returned,  and  the  court  make  an  order  that  the 
"tbrby""  ^'^  iheriff  fliall  return  his  writ  in  four  days,  as  is  ufual,  there,  the 
bond;  for  difobediencc  is  to  the  pronounced  order  of  the  court,  and  con- 
by  fo  do-_  fetjuentiy  a  contempt  of  the  court,  for  which  an  attachment  lies, 
char"  s^ the"  ^^^*'  ^^  ^^  be  in  another  term,  then  there  mult  be  a  habeas  corpus 
iherffr.  '  upon  a  cepi  returned,  becaufe  the  flieriff  might  be  prepared  to  have 
ciib  c.  P.  }iini  according  to  his  writ  the  firft  term;  but  not  being  required 
1  Sail-  0".  ^°  have  him  in  court  the  fecond  term,  an  habeas  corpus  is  neceffary, 
1  Win. 225.  Tind  the  flieriff  on  this  v.rit  muft  return  the  body,  or  a  languidus, 
v/iiiian-.s  .    Qj.  ^  moriunsy  elfe  he  will  be  amerced. 

and  Jacques, 

M.  2A  G.  1,  but,  \l  the  fainc  bail  be  put  in  above,  he  car.not  afterwards  except  agaiaft  them.  Tidd's 
Pr.  1:3-]  ' 

If 


If  a  flierlff  takes  an  obligation  with  (a)  one  furety  only,  It  Is  Cro.  riiz. 
good  enougli,  and  not  void  by  the  ftatute.  f^-^-  a<\- 

.   .  juilged  in  Sir 

William  Crury'i  cafe.      10  Co    ico.  S.  C.  cited.  {a)  May  take  one,  two  or  more,  according  10 

his  difcieiion.     Cio.  Jac.  zS6. 

So,  in  debt  upon  an  obligation  conditioned  for  the  appearance  Cro,  Ellz. 
of  one  arrefled  on  a  capias,  the  tiefendant  pleaded,  that  tlie  plaintiff  ^^^'   ^''^, 
took  the  obligation  from  him  and  a  flranger  who  had  nothing,  and  toTl^^^^t' 
who  did  not  inhabit  within  ilie  county,  and  pleaded  the  Itatute  ^  And.  175.' 
23  H.  6.  cap.  i),  and  iiifiited  that  for  tlus  caufe  the  obligation  was  '^°'"'>6i6. 
void  :  but  upon  demurrer  to  tliis  plea  it  was  held,  that  this  (tntutc   85°"     '^' 
was  made  for  the  eafe  of  the  party  to  prevent  oppreflion,  and  the  Like  point 
fiieriffs  infilling  upon  unreafonable  fecurities  ;  but  that  it  diil  not  ^''-'"'^S'"'' 
alter  the  law  as  to  the  matter  of  thofe  fecurities,  which  the  fheriff  Cot^on"'. 
was  ftill  at  liberty  to  take  in  wliat  manner  he  pleafed,  fo  that  he  V^-le. 
did  not  vary  from  the  manner  prefcribed  by  the  ftature,  or  make 
them  oppreiTive  to  the  party;  and  here  his  taking  the  fecuritv  in 
a  lefs  {lri6l  manner  than  he  might  have  infifled  upon,  can  be  no 
foundation  for  the  party  to  make  it  void. 

It  is  faid,  that  there  are  only  three  forms  to  be  obferved  within  Cro.  Eilz. 
this  ftatute:    ift.  That  the  bond  be  made  to  the  iheriff  himfelf  j  S62.    Thit 
2dly,  Thai!  it  be  made  to  him  by  the  name'  of  his  office  ;   Qdly,  ''^^.'^^'^^ 

rm         •     I  1      r         1  ,  11  '    J      jy    to  him  only 

inat  It  be  only  tor  the  party  s  appearance  at  the  day.  bv  the  n.ime 

of  his  office, 
and  ought  to  exprefs  the  day  and  place  of  the  party's  appearance;  and  thefe  circumftances  being  obferv- 
ed, alti'.oiigh  it  be  valiant  in  others,  it  is  not  material.     Cro.  Jac.  280.  and  Dyer,  119.  S.  P. 

An  obligation   made  to  a  deputy  of  a  bailiff  of  a  franchife,  or  Nov,  69. 

to  an  under-flierlff's  deputy,  is  void  by  the  23  H.  6.  cdp.  9.  for  it  Tavemer's 

ought  to  be  in  the  name  of  the  bailiff  or  (heriff  himfelf.  ^^'• 

The  condition  of  an  obligation  to  fave  the  flieriff"  harmlefs  on  piowd.  67. 

his  admitting  perfons  to  bail  who  are  not  bailable  by  law,  is  void  Dive  v.  Ma- 

by  the  common  law.  ^„  ,  "'"shnm. 

J  loCo.  ICO.  b.  S.  C.  cited. 

If  the  flieriff,  for  the  eafe  and  enlargement  of  a  prifoner  takes  10 Co.  loi. 
a  promife  to  fave  him  harmlefs,  this  is  within  the  ftatute,  being 
within  the  fame  mifchief,  though  the  (tatute  fpeaks  0!ily  of  bonds. 
Alfo,  fuch  promife  is  void  by  the  common  law. 

On  an  attachment  for  a  contempt  the  Iheriff  cannot  take  bail,  r.f.  90.2. 
and  fuch  contempts  are  only  bailable  by  the  judges  of  the  court  "^  '^°  '^'"S 
from  whence  the  procefs  iffued,  being  in  nature  of  executions  •,  viue^'i^ -ri^.r 
but  on  an  attachment  out  of  Chancery,  for  want  of  an  anfwer,  of  Shrop- 
the  flieriff  may  bail,  being  only  attnchments  of  procefs  {n).    And  ^^.''^j  ^ 
herein  it  feems  fettled,  that  if  the  flieriff  take  one  upon  an  attach-  1'^^^   ^'  ' 
ment  of  procefs,  he  is  to  give  a  bond  of  40  /.  penalty  to  the  flieriff  Stii.  23.1. 
to  appear  and  anfwer;  but,  for  one  taken  up  in  execution  after  ^'"•C»'' 
a  decree,  the  flieriiT  may  infifl  on  fecurity  proportionable  to  the  [(l^w^-ut, 
duty  ;  but  in  both  cafes,  on  the  regiftrar's  certificate  that  the  though  tiie 
party  has  appeared,  the  flieriff' is  to  deliver  up  the  bond.  ''^  u^""i^Y 

in  fuch  cafe,  he  is  clearly  not  b'^und  to  Ao  (o ;  nor  will  an  aflion  lie  againft  him  on  the  sb  Jva  ftatute  for 
lefufing  Co  do  fo  ;  that  ilatute  refeiringonly  to  procefs  in  courts  of  law.     Studd  v.  Aulon,  i  fl.  Bl.  463. 1 

An  obligation  taken  by  the  fheriff  of  one  arrefled  by  virtue  of  Cro.  Eiiz. 
an  attachment  under  the  privv  fcal  of  the  court  of  requefts,  was  ctl„„^ .. 

N  3  held      '    '^  ' 


i82  ^'beriff, 

Loyej ;  &     held  not  to  bc  within  the  flatute  •,  but  it  was  heW,  that  fuch  bond 

nude  1  And.  ^^^  voidable  by  durefs,  fuch  court  not  having  jurjfdidlion  to  iffuc 

'  '    '    *    fuch  proceff,  and  confequently  it  could  be  no  warrant  to  the  (heriff 

to  take  the  body  or  the  obligation.     But  it  was  admitted  in  thifi 

cafe,  that  the  Iheritf  ought  to  obey  the  procefs  out  of  the  court 

of  wards  and  duchy  court, 
fro.  Eiiz.  So,  if  one  be  arreftcd  in  one  county,  and  carried  by  the  bailiff 

r.*^S-  into  another,  where  he  gives  bond  to  the  (herilF  of  the  county 

Adams.'       where  the  arreft  was,  although  this  is  not  void  within  the  flatute, 

yet  the  party  may  avoid  it  for  durefs  ;  but  then  he  mud  plead 

fuch  tluvefs,  and  rely  on  it. 
10 Co.  99.  b.       A  bond  to  the  (heriff,  that  the  party  on  2.  Ji.  fa,  will  pay  the 
Bcawtagc's     nioney  into  court  at  the  return  cf  the  writ,  is  not  within  the  ftatutC;, 
(j)  If  one     becaufe  the  flatute  extends  to  obligations  made  by  perfons  in  cuf- 
takcaona     tody,  nor  is  fuch  obligation  void  [a)  by  the  cornmon  law. 

c.ifiius  lidja- 

{'isj'ackndum  at  tlie  fo't  of  ^4.  affigns  a  morr^age  to  tlie  under-nier'ift'  for  fecurlng  t^e  money  to  hira  at  a 
tertain  day,  and  is  thereupon  difchar^^ed,  ano  after  a  new  lliciiit  nrutie  hi-  pays  the  money  to  the  uodtrr 
iheritt",  who  re-ali'igns  the  mortgage,  yet  tliis  ihiW  notexcufe  the  eropc,  for  the  ilicrirt'  Iiad  no  pokier 
to  take  fecurity,  or  even  the  money.  Lutw.  5S8  509.  But  for  this  i;ii/i;  Cro.  El'u.  404.  IVIoJ.  1^4. 
a  Jon.  97.     2  Lev.  203.     3  Keb.  74S.     a  Show.  139.  pi.  116. 

to  Co,  100.  An  obligation  taken  by  the  flieriff  j^;-;?  folut'ione  pecun'i^  d-.'bitit 
'*  _,  ,  {h)dominci:  regiim^  on  an  extent  out  of  the  E.xchequerj  is  not  within 
king  is'nlt"  the  flatute. 

bound  by  the  (tatute,     Djer,  119.     5  Co.     Vv'helpda'.i's  cafe. 

10 Co.  100.  On  an  indi£lment  of  trefpafs,  in  which  the  (heriff  is  obliged  by 

\    P"!,  the  flatute  to  admit  to  bail,  yet,  if  the  bond  is  taken  in  [c)  an- 

power  of  Other's  name  it  is  void,  as  varying  from  the  form  prefcribed  by 

taking  a  the  flatutc,  which  requires  that  it  fiiould  be  in  the  (heriff's  own 

bond  under      ^.jj^j^^ 

this  ait  upon 

an  indidment  foun.l  before  hinifelf  at  his  toi?rn  was  taken  away  by  T  Fdw.  4.  c.  i-  and  upon  indidments 

fjund  in  any  other  couyti  iias  been  Jtnied  in  a  laie  cafe  by  all  the  judges  except  Eyre,  C.  J.     Bengough 

V.  Roffiter,  4  Term  Rep.  i;0  5.      2H.Iil.418.]  (t)  If  the  ftciitf  takes  bond  in  anothei's  name 

to  elude  the  Itatute,  fuch  bond  is  void,     z  Mod.  305. 

a  Mod.  304,       But,  where  in  debt  on  an  obligation  the  defendant  craved  oyer 

v°Carte^^^*    of  thc  Condition,  which  was,  that  if  another  perfon  (who  was  ar- 

refled  at  the  fuit  of  the  phdntilT,  and  for  whom  the  defendant 

was  now  bound)  (liould   give  fecurity,  a:3  the  plaintiff  fhould  a)i- 

prove  of,  for  the  payment  of  90  /.  to  him,  or  fliould  render  his 

body  to  prifon  at  the  return  of  the  writ,  then  the  obligation  to  bc 

void  J  this  flatute  was  pleaded,  but  adjudged  not  to  be  within  the 

flatute. 

»  Jon.  95.  So,  if  a  capias  be  taken  out  againfl  the  defendant,  and  a  third 

dtrd°'^^°^    perfon  give  the  plaintiff  a  bor.d  that  the  defendant  fhall  pay  the 

(W)Thefta-  money,  or  render  himfelf  at  the  return  of  the  writ,  it  is  a  good 

tute  doth       bond,  and  not  within  the  flatute,  becaufe  it  is  not  by  the  direc- 

to  a^ond*^     tion  of  the  ofTicer,  but  by  the  agreement  of  the  plaintiff;  and 

givpn  to  the  there  is  no  law  that  makes  the  agreement  of  the  [d)  parties  void  ; 

piaintifF        and  if  the  bond  was  not  taken  by  fuch  agreement,  it  might  have 

AiTenl'U.     been  traverfed. 

[Where  the  unHe.t-king  is  given  to  thcyZ'>-^,   the  f urn  dirrd^cd  by  23  H.  6.  09.   muft  be  ftriftly  pur- 
fuej,  aod  i.ierelure,  an  a^rccmtnt  iri  ^liting  to  rf^x  ii;  fy^S  b^i  fjr  a  pciJon  u.ric(lcd  on  cicfie  prv-c-fs 
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at  the  return  of  the  writ,  or  funcndcr  the  body,  or  pay  debt  and  cofts,  made  by  a  ihird  p-rfon  with  the 
iherifTs  officer,  in  conlidcration  of  his  difcharglng  the  party  arrelled,  is  void.  Jut,  v-lier;  tlie  under- 
taking is  given  to  the  plaintiff,  it  is  not  within  the  rtjuite ;  and  therefore  the  undertaklm;  of  an  at- 
torney for  the  a^ipearance  of  a  defendant  is  not  void,  becaufe  it  is  giVk:n  Co  the  plainiiiTia  the  adion  and 
not  to  the  ihcrift'.     Rogeri  v.  Reeves,   i  Term  Rep.  41^.] 

Bond  taken  by  the  (a)  ferjcant  at  arms  attentlinp  the  Houfe  of  Hard. 464. 
Commons  not  within  the  flatutc,  but  being  for  cafe  and  favour  is  ^^eb.  391. 
void  by  the  common  law.  ('')  ^""<^ 

•'  .  taken  by  the 

marfhal  of  the  Queen's  Hench  fur  the  eafement  or  delivery  of  a  prifoner  in  execution,  is  void  by  the  fta- 

ttitc,  although  he  be  no.  narntd  in  the  Itatutc.      Cro.  Eliz.  fi5.      3  Keb.  71.  S.  P.—— ]im  3  bond  to 

the  feijcanC  at  arms  attending  upon  the  prcfident  and  council  of  the  mircnesof  Wales  is  nut  within  tha 
ftatute.  Cio.  Car.  309.  Johns  v.  Stratford.* *  StJ  ju.  if  not  void  by  the  commju  law,  ac- 
cording to  the  cale  in  the  text.'' 

l{  A.  be  taken  on  a  capias  ad  faUsfacietidtim^  and  efcape,  and  be  a  Leon. no 
after  retaken,  and  for  his  enlargement  give  a  bond  to  the  gaolerj^ 
this  is  within  the  Itatute. 

If  a  capias  be  awarded  againll  B.  and  {b)  before  the  arrefl  the  Niy,  4,. 
flieritF  take  an  obligation  of  him  for  his  enlargement,  this  by  i>'d.  151. 
fpecial  pleading  may  be  avoided  by  force  of  the  llatute  23  H.  6.  c.  9.  ^^^' .^'f' 

{b)   So,  if  after  the  return.     Sid.  301, 

If  the  condition  of  a  bond  be  to  be  a  true  prifoner,  and  (c)  to  Vent.:3;, 

pay  fo  much  by  the  week  for  chamber-rent,  this  is  void  by  the  ^^-^.^m-  222.. 

Ihatute  ;  but  Hale  faid,  that  a  bond  for  true  imprifonment  is  good  i\  {f  (,,g 

prima  facic'y  but  that  the  defendant  may  (^/)  aver  that  it  was  alfo  Sheriff  ajjs 

for  cafe  and  favour.  t)  the  con- 

dition, that 
the  party  rtull  be  a  true  prifoner,  thit  he  {hall  pay  for  his  meat  and  drink,  this  make;  the  obligation 
void.      10  Co.  100.  b.      (</)  If    he  obligation  be  for  the  payment  of  money  generally,   yet  the  ilefendanc 
may  aver  that  it  was  for  eafe  and  favour,  in  the  fame  manner  as  an  obligor  may  in  the  cafe  of  fimony  or 
ufury.     Carth.  301.     Hard.  464.. 

If  a  flierilF  take  a  bond  for  a  point  againft  law,  and  alfo  for  a  due  Hob.  14. 

debt,   the  whole  bond   is  voitl ;  for  the  letter  of  the  ftatute  of  ^''"^  -?7' 
23  H.  6.  c.  9.  is  fo  ;  and  a  ilatute  is  a  ftricTl  law  ;   but  the  common       "^  *■  '^-2* 
law  doth  divide  according  to  common  reafon,  and  having  made 
that  void  wliich  is  againft  reafon,  lets  the  reft  ftand. 

It  is  now  [e)  fettled,  that  though  the  ftatute  makes  fuch  bonds  Dyer,  116. 

void,  yet  are  they  not  jpJhfaBo  fo,  but  mult  be  avoided  by  fpecial  ^'^  ^-" 

pleading.  _  ^  ^.4.""  * 

(■;)  It  was  formerly  held  by  Roll  and  Glln  that  it  was  a  general  law,  of  which  the  judges  were  to  tak» 
n.tice  e-:  officio,  but  finee  held  otheiw.fe.  Lev.  86.  [But  fee  it/jr/.  2  Term  Rep.  569.  Samuel  v. 
Evans.] 

The  defendant  pleaded  the  ftatute  of  23  H.  6.  c.  9.  and  that  Allen,  58. 
he  was  attached  and  in  cuftody,  and  that  the  bond  was  made  for  his.  |^"^^J^''J* 
enlargement,   and  fo  not  his  deed;  whereupon  the  plantilF  de- 
murred fpecially  upon  the  conclulion  of  the  plea,  which  ought  to 
be,  judgment^  ^u7/c,  &c.  and  therefore  the  plea  naught ;  audit 
was  fo  agreed  by  the  court. 

In  pleading  this  ftatute,  the  defendant  muft  recite  it  truly.  cm.  u\i. 

icS.  pi.  4..     Sid.  35tj 

[A  party  grieved  who  recovers  damages  againft  the  flicrift'for  Crcfweiiv. 
not  taking  bail  under  this  ftatute,  is  entitled  to  his  cofts  ;  for  before  ""^^'^'J^!^.^ 
the  ilatute,  if  the  lliciift"  would  not  bail  the  party  avrefteJ,  the  lat-  3.... 

N4  ter 
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ter  had  a  remedy  againfl  lilm  j  and  wherever  a  ftatute  fubfequent 
to  the  ll.-itute  of  Ghuccjtcr  gives  a  remedy,  where  damages  were 
luftained  before,  there,  the  party  ihall  have  his  cods.] 


g^imonp. 


IMONY,  fo  called  from  Bhnon  Magus^  is  the  buying  or  felling 
of  holy  orders,  or  an  ecclefi.iilical  benefice. 
The  words  eccleliallical  benefice,  comprehend  every  ecclefi- 
aflical  dignitv  and  promotion. 

As  by  the  purchafe  of  ecclefiarilcal  benefices  worthy  and  learned 
r/ieii  may  be  kept  out  of  the  church,  and  a  door  may,  to  the  great 
fcandal  of  religion  and  prejudice  of  morality,  be  opened  to  perfons 
by  no  means  qualified  to  difcharge  the  duties  of  the  facred  func- 
tion, it  is  of  the  utmcfl  confequence  to  fociety,  that  it  be  pre- 
vented.    Witli  a  view  to  this,  canons  were  anciently  made,  by 
which  a  very  Uriel  oath  was  enjoined ;  and  the  purchafer  of  an 
ecclefiaftical  benefice  was  punillied  with  deprivation,  or  difabiUty, 
as  the  cafe  might  require. 
[{a)  Simo-        It  has  been  faid,  that  fimony  was  no  offence  at  the  common 
M-al  un.^"'^''  la%v(«);  and  the  cafe  of  Gregorys.  Oldhiiry,  Moor^  564.  has  been 
knowntotfce  as  to  this  pomt  relied  upon.     It  is  laid  down  in  that  cafe,  that  a 
common       bond  to  pay  money  upon  a  fimoniacal  contra£t  is  good,  becaufe 
/a-'ree  that    fi"^ony  is  no  offence  at  the  common  lav/.     But,  by  attending  to 
corrupt  pre-    what  is  laid  down  Jn  other  books,  it  will  appear,  that  altliough 
fentation        fimony  £0  liomim  be  net  an  oirence,  either  at  tlie  conimon  law  or 
r.ett's  Paft.    ag^inO;  the  (tatute,  for  tlic  word  fimony  is  not  therein  contained. 
Care,  Z2.      a  ccrrupt  bargain  for  prefenting  to  a  benefice,  is  an  offence  at  the 
Butwhstis   common  law. 

or  IS  not 

fimony  now  depends  on  the  ftafute  of  51  Eilz.  c.  6.  wliirh  Jid  not  adopt  a'll  the  wi!d  notions  of  the 
canon  law;  but  has  defined  It  to  b;  a  ccrrjj/;?  agreement  to  ptefeiit.  In  Co.  Entr.  516,  it  is  expreflcd 
fimr,ia<.i  (t  icnufit  5  but  the  htter  is  the  le^al  and  eilodlive  word.  Fer  De  Cjey,  C.  J.  2  Bl.  Rep.  IP54.I 

In  I  Injl.  17.  b.  fuch  corrupt  bargain  is  faid  to  be  fo  deteftable 
in  the  eye  of  the  common  law,  that  a  plaintiff  in  quare  impedit  could 
not  before  the  ftatute  of  WeJJiii.  2.  recover  damages  for  the  lofs  of 
his  prefentation,  it  being  confidered  as  a  thing  of  no  value.  In 
I  InJ?.  89.  it  is  faid,  that  a  guardian  in  focage  could  not  prefent  to 
rtn  advowfon  in  right  of  his  heir ;  becaufe,  as  he  could  take  no- 
thing for  the  prefentation,  he  could  not  bring  it  to  account. 

This  doctrine  is  confirmed  in  3  I;i/?.  156.  and  it  is  added,  that 
fimony  is  the  more  odious  to  the  co.mmon  law,  becaufe  it  is  ever 
accompanied  with  perjury ;  the  prefentee  be:ng  fvvorn  to  commit 
no  fimony. 

In  MocaHer  v.  Todderich,  Cro.  Car.  353.  it  is  faid,  that  fimony 
has,  by  the  law  of  God  and  of  the  land,  been  always  accounted  a 
great  orfcncc. 

In 
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In  Winchcofnb  v.  Ptillejio}:,  Hob.  167.  it  is  laid  down,  that  a  bond 
upon  a  fimoniacal  contrail:  is  againfl  law,  becaufe  it  is  given  upon  a 
contrail  ex  turpi  caufd,  and  contra  bonos  mores ;  nay,  that  it  is  as  void 
as  an  ufurious  bond,  which  if  an  executor  pay,  he  is  guilty  of  a 
devajlavit. 

In  Carth.  252.  Bartlett  v.  Fifjor,  fuch  bond  is  faid  to  be  void, 
as  being  againfl  law,  although  it  be  not  fo  declared  by  the 
ftatute. 

Other  authorities  might  be  added ;  but  thefe  are  fufficient  to 
fliew,  that  a  corrupt  bargain  for  prefenting  to  a  benefice  is  an 
offence  at  the  common  law. 

As  neither  the  confideration  of  the  greatnefs  of  the  offence  of 
fimony,  nor  the  provifion  made  againfl  it  by  the  canon  or  com- 
mon law,  was  fuflicient  to  put  a  flop  to  this  offence,  it  was  at 
length  prohibited,  under  very  fevere  penalties,  by  tlie  31  Ji/iz, 
C.6. 

Under  this  head  it  will  be  proper  to  confider, 

(A)  In  what  the  Offence  of  Simony  confifts. 

(B)  How  far  a  Bond  for  refigning  a  Benefice  is 
good  at  Law. 

(C)  Of  the  Power  exerclfed  over  a  Bond  for  refign-* 
ing  a  Benefice  by  Courts  of  Equity. 

(D)  Whether  the  Penalty  of  a  Bond  for  refigning 
a  Benefice  be  faved,  where  the  Ordinary  has 
refufed  to  accept  a  Refignation. 

(E)  Some  Objedions  to  a  Bond  for  refigning  a 
Benefice  confidered. 

(F)  Of  the  Forfeitures,  Difabilities,  and  Punifh- 
ments,  incurred  by  Simony. 

1.  By  the  Incumbent. 

2.  By  the  Patron. 

3.  By  the  Ordinary. 

(G)  In  what  Cafes,  and  at  w^hat  Times,  Advantage 
may  be  taken  of  the  Forfeitures  and  Difabihties 
incurred  by  Simony, 

1.  By  the  King. 

2.  By  other  Perfons. 

(H)  Of  the  Jurifdidion  of  Spiritual  Courts  in 
Simony, 

(I)  Of 
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( I  )    Of    the    Pleadings   in    an    Action   upon   the 
3 1  EHz»  cap.  6. 

(A)  Tn  what  the  Offence  of  Simony  does  confift. 

1  T  has  already  been  obferveil,  tliat  fimony  is  an  offence  at  the 
common  law  :  but,  as  much  the  greater  part  of  tlie  determina- 
tions, as  to  what  is  fiiiiony,  are  founded  upon   31  /v/Vz,  r.  6.  and 
fome  paragraphs  oi  that  flatutc  not  only  contain  a  dcfcription  of  the 
offence,  but  likewife  ordain  wliut  forfeitures  and  penalties  fliall  be 
incurred,  and  who  may  take  advantage  thereof,  it  will  be  proper 
to  recite  the  whole  paragraphs  in  tliis  place,  and  afterwards  to 
refer  to  them :  and  as  frequent  mention  will,  in  treatitig  of  this 
fubjecl:,  be  made  of  the  oath  againfl;  fimony,  that  oath  fhall  be 
likewife  recited. 
Fvcry  pf>r-         By  §  5.  it  is  enaclcJ,    "  That  if  any  perfon  or  perfons,  bodies 
ion,  prcient-  tt  pohtick  and   corporate,   (hall  for  any  fum  of  money,  reward, 
ruotconfi-     "  tS^^i  profit,  or  benefit,  directly  or  indiredliy,  or  for  or  by  rea- 
deration,  to    "  fon  of  any  promile,  agreement,  grant,  bond,  covenant,  or  other 
forfeit  the     <{  affurancc,  of  or  for  any  fum  of  money,  reward,  cift,  profit,  or 

next  turn  *  ^  ^  'o'r' 

and  every'     '*  benefit,  dircftlv  or  iiidireclly,   prefent  or  collate  any  perfon  to 
perfon,  «  any  benefice  with  cure  of  fouls,  dignity,  prebend,  or  living  eccle- 

givingor       <(  fiaillcal,  or  give  or  bellow  the  fame  for  or  in  refpecl  of  any 

taking  ^ny  .     .  f^        -  ^  ,  .  ,  ,  *      ^      , 

thing  for  a         luch  Corrupt  caule  or  coniineration,  that  then  every  inch  pre- 
prefentation,  '<  fentatioii,  coUation,  gift,  and  beflowing,  and  every  admiffion, 
doub'ie'^v  -  ^  "  inftitution,  invcfture,  and  induction,  thereupon  fiiall  be  utterly 
lue,  and  the  '^  void,  fruflratc,  and  of  no  effedt  in  law ;  and  that  it  ihall  and 
preieniecto    «  niay  be  lawful  for  the  queen,  her  heirs  and  fucceffors,  to  pre- 
ofenmlne'  **  fent.  Collate  unto,  or  give  or  beftow,  every  fuch  benefice,  dig- 
the  benefice.  *'  "itVj  prebciid,  and  living  ecclefialtical,  for  that  time  or  turn 
*'  only;  and   that  every  perfon  or  perfons,  bodies  politick  and 
*'  corporate,  that  fliall  give  or  take  any  fuch  fum  of  money,  rt- 
*'  ward,  gift,  or  benefit,   diredlly  or  indireclly,  or  that  fliall  take 
**  or  make  any  fuch  promife,  grant,    bond,  covenant,   or  other 
**  affurance,   fliall  forfeit  and  lofe  the  double  value  of  one  year's 
*'  profit  of  every  fuch  benefice,  dignitv,  prebend,  and  living  eccle- 
**  fiaflical :  and  the  perfon  fo  corruptly  taking,  procuring,   feek- 
*'  ing,  or  accepting,  any  fuch  benefice,  dignity,   prebend,  or  liv- 
*'  ing,  fliall,  thereupon  and  from  thenceforth,  be  adjudged  a  dif- 
"  abled  perfon  in  law  to  have  or  enjoy  the  fame  benefice,  dignity, 
*'  prebend,  or  living  ecciefiaftical." 
"Every  per-         By  §  6,  it  is  enacled,  <*  That  if  any  perfon  fliall,  for  any  fum 
i^ft^J'Tn^^'^  "        money,  reward,   gift,   profit,  or  commodity,  other  than  for 
to  a  benefice  "  ufual  and  lawful  fees,  or  for  or  by  reafon  of  any  promife,  agree- 
to  forfeit  the  «  ment,  grant,  covenant,  bond,  or  other  affurance,  of  or  for  any 
jue"-  andVhe  "  ^""^  °^  monev,  reward,  gift,  profit,  or  benefit,  dire£lly  or  in- 
tenefice  to     "  direfllv,   admit,  infl,itute,   inltal,    indu£l,  invefl,  or  place  any 
be  void.         «  perfon  in  or  to  any  benefice  with  cure  of  fouls,  dignity,  pre- 
"  bend,   or  living   ecclefiaftical :   that  every  perfon  fo  offending 
<•  ihall  forfeit  and  lofe  the  double  value  of  one  year's  profit  of  every 

"  fuch 


♦*  fuch  benefice,  dignity,  prebend,  and  living  ecclefiaRical  ;  and 
'*  that,  immediately  from  and  after  the  invelting,  inftallation,  or 
*^  indudtion,  thereof  had,  the  fame  benefice,  dignity,  prebend, 
*'  and  living  ecclefiaftical,  (hall  be  eftfoons  merely  void ;  and  the 
"  patron  or  perfon,  to  whom  the  advowfon,  gift,  prefentation,  or 
**  collation  fliall  by  law  appertain,  ihall  and  may  by  virtue  of  this 
*'  acl  prefent  or  cellate  unto,  give  and  difpofe  of  the  fame  bene- 
**  fice,  dignity,  prebend,  or  living  ecclefiailical,  in  fuch  fort,  to  all 
"  intents  and  piirpofes,  as  if  the  party  fo  admitted,  inllituted, 
**  inllalled,  invefted,  inducled,  or  placed,  had  been  ©r  were  iia- 
"  turally  dead." 

By  §  7.  it  is  provided,  "  That  no  title  to  confer  or  prefent  by  Nohpfeto 
**  lapfe  fliall  accrue  to  any  voidance  mentioned  in  this  a£l,  but  ^^  ^''^  ^^'5*, 
**  after  Gx  months  next  after  notice  given  of  fucli  voidance  by  the  nori^to  tL 

*'    ordinary  to  the  patron."  patron  that  ihe  benefice  is  void. 

By  §  8.  it  is  enabled,    "  That  if  any  incumbent  of  any  benefice  Thegiveror 
*'  with  cure  of  fouls  fliall  corruptly  refign  or  exchange  the  fame,  "''""fmo- 
**  or  fliall  corruptly  take  for  or  in  refpedl  of  refigning  or  exchang-  finning  or" 
**  ing  the  fame,  dire£llyor  indiredlly,  any  penfion,  fum  of  money,  exchanijing 
*'  or  benefit :  that  then  as  well  the  giver  as  the  taker  of  any  fuch  ^^^"^'^"to 
"  penfion,  fum  of  money,  or  other  benefit  corruptly,  fliall  lofe  the  fum. 
**  double  the  value  of  the  fum  fo  given,  taken,  or  had.     The  one 
**  moiety,  as  well  thereof,  as  of  the  forfeiture  of  double  value  of 
*'  one  year's  profit  before  mentioned,  to  be  to  the  queen's  majefl:y, 
**  her  heirs  and  fucceflbrs,  and  the  other  moiety  to  him  or  them 
*'  that  will  fue  for  the  fame,  by  aclion  of  debt,  bill,  or  inform- 
*'  ation,  in  any  of  her  majefty's  courts  of  record." 

By  §  9.  it  is  provided,  "  That  nothing  in  tliis  a£l  fliall  in  any  The  penal- 
*'  wife  extend  to  take  away,  or  reftrain,  any  puniihment,  pain,  or  t'esof  the 
**  penalty,  limited,  prefcribed,  or  inflituted  by  the  laws  ecckfi-  [a^v^not"^ 
"  afliical,  for  any  the  oilences  before  in  this  a6t  mentioned,  taken  away 
"  but  that  the  fame  fliall  remain  in  force  and  may  be  put  in  exe-  ^V  thisadt 
**  cution,  as  it  might  be  before  the  making  of  this  atl." 

By  §  10.  it  is  enaclied,  "  That  if  any  perfon  or  perions  fliall  at 
**  any  time  receive  or  take  any  money,  fee,  reward,  or  any  other 
"  profit,  direclly  or  indireirilv,  or  fliall  take  any  promife,   agree- 
*'  ment,  covenant,  bond,  or  other  afllirance,  to  receive  or  have  any 
**  money,  fee,  reward,  or  any  other  profit,  dire£lly  or  indirectly, 
"  either  to  him  or  themfelves,  or  to  any  other  of  their  or  any  of  Th?  taker  of 
**  their  friends,  ordinary  and  lawful  fees  only  excepted,  for  or  to  """"^y  *<> 
**  procure  the  ordaining  or  making  of  any  minifter  or  minilters,  give  ordci^ 
"  or  giving  of  any  orders,  or  licence  or  licences  to  preach :  that  to  forteic 
*'  everv  perfon  and  perfons  fo  offend intj  fliall  for  every  fuch  of-  '°'^^y, 

r  '     r       r    ■  ii-i         r  r  r  i  rir-i  pounds,  anj 

«  fence  forfeit  and  lole  the  lum  or  forty  pounds  01  lawiui  money  the  party  fo 
**  of  England;  and  the  party  fo  corruptly  ordained  or  made  mini-  ordained  t» 
«'  fler,  or  taking  orders,   fliall  forfeit  and  lofe  the  fum  of  ten  *"f*"e']t«'i 
^*  pounds;  and  if  at  any  tmie,  withm  leven  years  next  atter  lucli  any  benefice 
**  corrupt  entering  into  the  niini{l;ry,  or  receiving  of  orders,  he  he  is  pje- 
<«  fhaU  accept  or  take  any  benefice,  living,  or  promotion  ecclefi-  .vithfn'^ven 
"  aftical,  that  immediately  from  and  after  the  induction,  invefting,  jears  after 
<<  or  inftallation  thereof,  or  ih.ereintQ  had;    the  fame  benefice,  to  be  voi<h 
5  *«  Uving,^ 
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*'  livin*];,  and  promotion  ecclefiaftical,  fliall  be  eftfoons  merely 
"  void-,  and  the  patron  or  ptrfon,  to  whom  the  advowfon,  gift, 
"  prefentation,  or  collation,  fliall  by  law  appertain,  may  by  virtue 
"  of  this  acl  prefent  or  collate  unto,  give  or  difpofe  of,  the  fame 
"  benefice,  living,  or  promotion  ecclefiaftical,  in  fuch  fort  to  all 
*'  intents  and  purpofes,  as  if  the  party  fo  indudled,  invefted,  or 
**  inflalled,  had  been  or  were  naturally  dead  ;  any  law,  ordinance, 
*•  qualification,  or  difpenfation  to  the  contrary  notwithftanding. 
"  The  one  moiety  of  which  forfeitures  flial!  be  to  her  majefty,  her 
*'  heirs  and  fuccclTors,  and  the  other  moiety  to  him  or  them  that 
*'  will  fue  for  the  fame  by  attion  of  debt,  bill,  plaint,  or  inform- 
"  ation,  in  any  of  her  majefty's  courts  of  record." 

I  A.  B.  do  fwear,  that  1  have  made  no  fimoniacal  contra*!!,  pay- 
ment, or  promife,  dlredly  or  Indire£tly,  by  myfelf,  or  by  any  other 
to  my  knowledge  or  Vvith  my  confent,  to  any  perfon  or  pcrfons 
whatfoever,  for  or  concerning  the  procuring, and  obtaining  of  this 
ecclefiaftical  dignity,  place,  preferment,  office,  or  living-,  (here 
thai  to  ivhich  tht  party  is  to  be  admitted^  injlituted^  coUatedy  injlalledy 
or  conjirmedy  is  to  be  particularly  named;)  nor  wjU  at  any  time 
hereafter  perform,  or  fatisfy,  any  fuch  payment,  contract,  or 
promife  made  by  any  other  without  my  knowledge  or  confent ; 
fo  help  me  God  through  Jtfas  Chrijl. 

A  donative  is  not  within  the  words  of  the  ftatute,  yet,  as  a 
corrupt  prefentation  thereto  is  within  the  mifchief  Intended  to  be 
remedied,  it  is  within  the  meaning. 

The  offences  prohibited  by  the  ftatute  are  more  frequently 
committed  when  a  cluuch  is  void  j  but  they  may  be  committed 
when  it  is  full. 

If  a  contra6l  be  made  when  a  church  is  full,  to  give  a  fum  of 
money  after  it  firall  become  void  for  the  prefentation  thereto,  this 
is  an  offence  witliin  the  meaning  of  the  ftatute. 

The  buying  of  the  next  prefentation  to  a  church  when  it  is  full, 
with  intent  to  prefent  a  certain  perfon  when  it  fl^iall  become  void, 
and  the  prefentlng  of  that  perfon,  is  an  offence  within  the  mean- 
ing of  the  ftatute. 

Godb.  390. 

The  purchafe  of  the  next  prefentation  to  a  church,  when  the 
incumbent  is  fick  and  near  dying,  with  intent  to  prefent  a  certain 
perfon  after  his  death,  and  the  prefentlng  of  that  perfon,  is  an 
offence  within  the  meaning  of  the  ftatute. 

It  has  been  holden,  that  if  a  father,  the  incumbent  being  fick, 
purchafe  a  living  without  the  privity  of  his  fon,  it  is  not  a  corrupt 
contracTl,  although  it  be  with  defign  to  prefent  the  fon,  and  the  fon 
be  afterwards  prefented,  a  father  being  bound  by  nature  to  provide 
for  his  fon. 

But  the  do£lrine  of  this  cafe  has  been  fince  contradicted,  and 
particularly  in  the  cafe  of  IFinchcomb  v.  Pullcjlony  Noy,  25. 
Pafch.    15  Jac.  i. 

And  the  reafon  given  in  the  former  cafe,  namely,  that  a  father 
is  bound  by  nature  to  provide  for  his  fon,  does  not  hold  ;  for  if 

the 
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the  purchafe  of  a  living,  when,  full,  with  intent  to  prefent  a  cer- 
tain perfon,  be  an  ofFence  within  the  meaning  of  the  ftatute,  how- 
can  it  be  lawful,  as  the  words  of  the  ftatute  are  general,  for  a  fa- 
ther to  do  this  ?  A  parent  is  by  nature  certainly  bound  to  provide 
for  his  fon,  but  this  obligation  can  never  extend  to  the  doing  of  a 
thing  prohibited  by  law.  This  way  of  realbning  would  open  a 
wide  door  for  corrupt  contradts ;  for,  as  every  man  is  more 
bound  by  the  law  of  nature  to  provide  for  himfelf,  than  a  father 
is  to  provide  for  his  fon,  every  man  might  purchafe  a  living  for 
himfelf. 

In  a  cafe  from  the  court  of  Chancery,  for  the  opinion  of  the  MS.  Rep. 
court  of  Common  Pleas,  it  was  ftated,  that   Barrett,  having  no-  ^^/'^^"f"'^ 
tice  that  the  incum.bent  of  a  rectory,  with  cure  of  fouls,  was  upon  cierk,  v. 
his  death-bed,  and  that  it  was  uncertain  whether  he  would  live  Giubbo, 
cut  the  enfuing  night,  purchafed  the  advowfon  of  the  reftory ;  that  ^^^'  ^ij 
the  incumbent  died  the  day  after  the  purchafe;  and  that  Barrett   i6G.'3.  in 
prefented  Reytiell.     The  queftion  was,  Whether  the  prefentation  c.  B, 
of  ReyiicUht  void,  by  reafon  of  its  having  been  upon  a  fimoniacal  jo-^^.'^cl 
contract  .>*    The  unanimous  opinion  of  the  court  was,  that  the 
prefentation  is  not  void  :  and  by  De  Grey,  Ch.  J.  an  advowfon, 
which  is  a  right  of  nominating  to  a  benefice,  being  a  temporal  in- 
heritance, may  be  conveyed  like  any  other  temporal  inheritance. 
It  is  certain,  that  an   advowfon  appendant  may  be  lawfully  pur- 
chafed with  the  manor  to  which  it  is  appendant,  during  a  vacancy 
of  the  benefice  ;  and  there  feems  to  be  no  reafon  why  an  advow- 
fon in  grofs  fiiould  not.     The   31  Eliz.   c.  6.   only  relates  to  pre- 
fentations,  and  confequently  the  Hile  of  an  advowfon,  even  during 
a  vacancy  of  the  benefice,  is  not  thereby  prohibited,  except  the 
fale  be  connedled  with  a  corrupt  contraiSl  for  prefenting.     But,  if 
an  advowfon  be  granted  during  a  vacancy  of  the  benefice,  the  pre- 
fentation upon  that  vacancy  does  not  pafs  by  the  grant ;  it  being 
a  fruit  fallen,  or,  as  is  laid  down  in  the  cafe  of  Leak  v.  Babingtotiy 
Cro,  Eliz.  81 1,  a  chofe  in  adtion.     A  bona  fide  purchafe  of  an  ad- 
vowfon is  good,  at  what  time  foever  it  is  made  ;  and  a  corrupt 
purchafe,  whenever  it  is  made,  is  bad.     That  which  is  faid  in  the 
cafe  of  The  Bifjcp  of  Lincoln  v.  Woolforfion,  3  Burr.  151®.  has  been 
mentioned  ;  namely,  "  that  the  court  were  clear,  that  a  grant  of 
<'  a  next  prefentation,  or  of  an  advowfon,  made  after  the  church 
"  was  adtually  fallen  vacant,  was  a  void  grant."     But  tliis,  fo  far 
as  it  relates  to  the  grant  of  an  advowfon,  feems  to  be  a  millake  of 
the  reporter.     As  the  purchafe  of  the  advowfon,  in  the  prefent 
cafe,  is  not  ftated  to  have  been  conneded  with  any  corrupt  con- 
trail for  prefenting  Reynell,  or  with  a  defign  of  prefenting  him, 
neither  of  thefe  things  is  to  be  prefumed,  and  confequently  the 
prefentation  of  him  is  not  void. 

Notwithftanding  the  determinations,  that  if  a  perfon  purchafed 
the  aiext  prefentation  to  a  benefice  when  full,  with  defign  to  pre- 
fent a  certain  perfon,  and  did  prefent  that  perfon  after  it  became 
void,  it  was  an  offence  within  the  meaning  of  the  ftatute,  it  became 
a  doubt,  whether  it  was  fo,  for  a  clerk  to  purchafe  for  himfelf  the 
7  next 
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n??:!:  prefentation  to  n  benefice  while  it  was  full,  and  to  be  pre- 
fented  thereto  after  it  became  void. 

To  put  an  end  to  this  doubt,  it  is  by  the  12  j^fifi.  c.  12.  enaf^ed, 
**  That  if  any  perfon  fliall  for  money,  reward,  gift,  profit,  or  ad- 
*'  vantage,  or  for  or  by  reafon  of  any  promlfe,  agreement,  grant, 
•'  bond,  or  other  aihnance,  of  or  for  any  money,  reward,  gift, 
*'  profit,  or  benefit,  dire£lly  or  indiredlly,  in  his  own  name,  or  in 
*'  the  name  of  any  otlitr  perfon  or  perfons,  take,  procure,  or  ac- 
*^  cept  the  next  avoidance  or  prefentation  to  ahy  benefice  with 
*'  cure  of  fouls,  dignity,  prebend,  or  living  ecclefiaftical,  and  fliall 
*♦  be  prefeiittd  or  collated  tliereupon  ;  that  every  fuch  prefentation 
*'  or  coll.ition  Ihall  be  utterly  void  and  of  no  effedt  in  law,  and 
<•  fuch  agreement  ihall  be  deemed  to  be  a  fimoniacal  contra£l  j 
**  and  it  fliall  be  lawful  for  the  queen's  majefty,  her  heirs  and 
**  fucceffors,  to  prefent  or  collate  unto  fuch  benefice,  dignity,  pre- 
**  bend,  and  living  ecclefiaftical,  for  that  time  or  turn  only ;  and 
**  the  perfon  fo  corruptly  taking,  procuring,  or  accepting  fuch 
*'  benefice,  dignity,  prebend,  or  living,  fliall  from  thenceforth  be 
*'  adjudged  a  difabled  perfon  to  have  and  enjoy  the  fame,  and 
*«  fliall  be  fubje£l  to  any  puniHiment,  pain,  or  penalty  prefcribed 
*'  or  inflicted  by  the  laws  ccclefiaflical,  in  like  manner  as  if  fuch 
"  agreement  liad  been  made  after  fuch  benefice,  dignity,  prebend, 
"  or  living,  had  become  vacant." 
ilnft.  153.  It  i^j  equally  iin  offence  within  the  meaning  of  the  flatute,  where 
there  has  been  a  corrupt  prefentation  by  a  perfon  ufurping 
the  right  to  prefent,  as  if  it  had  been  by  the  perfon  having  the 

5  Lev.  115.  If  a  prefentation  be  by  one  ufurping  tlie  right  of  patronage,  and 

AVaiker  V.  pending  an  action  of  qujre  impcdit  for  removing  his  clerk,  who  is 

2  Ventr^--'.  afterwards  removed,  the  benefice  be  fold,  this  is  an  offence  withia 
S.  C.  the  meaning  of  the  Itatute,  for  the  church  was  never  full  of  that 

clerk.     If  this  were  allowed,  the  flatute  might  be  eluded,  for  it 

would  be  only  getting  an  ufurper  to  prefent  while  the  living  was 

void,  and  then  felling  it. 
J  Roll.  Rep.       A  corrupt  contradl  with  the  wife  of  the  patron  is  an  offence 
*,'5-  within  the  meaning  of  the  flatute,  although  the  patron  himfelf  be 

•iSe.  "       "°t  privy  thereto. 

Lane,  103.  If  '^  clcrk  contracl  to  give  money  for  being  prefented  to  a 
Kitchen  V.  church,  and  be  afterwards  prefented  thereto  gratis^  this  is  an 
Calvert.        offcnce  within  the  meaning  of  the  flatute  ;  the  clerk  being  deemed 

an  unfit  perfon  to  hold  the  benefice,  for  having  at  any  time  been 

capable  of  intending  to  obtain  it  corruptly. 
Cro.  Car.  A  corrupt  contratl  for  procuring  a  prefentation  to  a  benefic<i 

3^'-  between  ftrangers,  although  neither  the  patron  nor  incumbent  be 

•v-pTackaiJer.  P^ivy  thereto,  is  a;i  offence  within  the  meaning  of  the  flatute  j  for 
Sid.  329.       if  there  be  a  corrupt  contract,  it  matters  not  by  whom  it  is  made  ; 

3  Ley.  337.    but  in  this  cafe  the  prefentee  is  z  Jlmoniace  promotusy  and  not  a 

fimonincics. 
Lane,  73.  A  fecond  brother,  having  a  riglit  to  prefent,  made  a  corrupt 

central  to  prefent  a  certain  perfon  \  but  in  order  to  elude  the 

itatute, 


Calver:  v. 

Kitchen. 
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(latutc,  furrendercd  the  right  of  prefenting  to  his  elder  brother. 
The  latter,  not  being  privy  to  the  contratl,  prefented  the  perfon 
•who,  purfuant  thereunto,  was  to  be  prefented.  It  was  holden, 
that  the  corrupt  contrail  was  an  offence  witliin  tlie  meaning  of 
the  ftatute,  and  that  its  being  performed  by  an  innocent  perfon 
made  no  alteration  in  the  cafe. 

An  agreement  was  between  Richards  a  friend  of  Bougbton's  and  jLev.  33S. 
Taylor^  that  Boughtou  {hould  prefent  Hlde^  and  that  Taylor  {\\o\\\A  ^^'^  ^-  ^'^' 
pay  Richards  20  1.  per  annum  for  fix  years,   in  cafe  Hide  fliould  fo  ^"   "^  ^^' 
long  live,   for  the  ufe  of  Boiightcn.     In  an  adion  of  qunre  impcdity 
Hide  pleaded,  that  he  had  no  notice  of  the  agreement  at  or  before 
his  prefentation.     Upon  a  demurrer  it  was  holden,  that  the  cor- 
rupt contraft  is  enough,  and  that  it  is  immaterial  whether  he  had 
or  had  not  notice  thereof. 

If  a  ftranger,  the  church  being  void,  contrail  with  the  patron  Cro.  Eiiz, 
for  a  grant  of  the  prefentation,  and  prefent  a  perfon  not  privy  to  ^S^- 
the  contract,  the   prefentee,  although   the  grant,  it  being  of  a  Rogsrs? 
chofc  in  aftion,  be  void,  is  not  to  be  confulered  as  an  ufurper,  but 
as  ■Afmiomace  promotusy  becaufe  he  was  prefented  in  purfuance  of 
a  corrupt  contract. 

If  a  father,  the  church  being  void,  contra£l  with  the  grantee  of  Cro.  jac. 
the  next  prefentation  to  permit  the  grantor  to  prefent  his  fon,  and   533- 
the'fon  be  prefented,  he  is  lifimoniace  promotus.  Potter. 

If  a  father,  in  confideration  of  a  clerk's  marrying  his  daughter,  Cro.  Car. 
covenant  with  the  father  of  the  clerk  to  procure  for  him  a  pre-  ^-S- 
fentation  to  a  certain  church  when  it  fliall  become  void,  and  the  Manning. 
clerk  be  prefented,    when  the  church   becomes  void,   he    is    a 
fimoniace  proniotiis. 

If  an  agreement  be  to  pay  five  '^OMnA'^  per  annum  to  the  widow  Nov,  i4z. 
of  the  laft  incumbent,  or  ten  pounds  per  annum  to  the  fon  of  the  Balder  v. 
lafl  incumbent,   fo  long  as  he  (hall  be  a  ftudent  at  Cambridge  and 
unpreferred,  neither  of  thefe  is  an  oflence  within  the  meaning  of 
the  ftatute. 

A  bond,  with  a  condition  that  the  incumbent  fliall  not  be  abfent  i  Roll.  Rep. 
eighty  days  in  a  year  from  his  living,  is  not  fimoniacal ;  this  being  ^^"^'i  *• 
a  lawful  condition. 

-^.covenanted,  thati?.  his  fon  fliould  marry  C.  the  daughter  of  D.  Cro.  Jac. 
In  confideration  of  the  marriage  D.  covenanted  to  advance   300/.  ''^^• 
for  his  daughter's  portion,  and  A.  covenanted  to   fettle  certain  f^lnJng. 
lands  on  B.  and  C.     There  were  likewife  covenants  on  the  part  of 
A.  for  the  value  of  the  lands  and  for  quiet  enjoyment,  and  a  cove- 
nant on  the  part  of  D.  to  procure  a  certain  benefice  for  B.  on  the 
next  avoidance.     It  was  holden,  that  this  was  not  a  corrupt  con- 
'  traft,  it  not  being  a  covenant  in  confideration  of  the  marriage,  but 
a  diftin<^  and  independent  covenant  without  any  apparent  confider- 
ation. 
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(B)    How  far  a  Bond  for  refignlng  a  Benefice  is 
good  at  Law. 

A   Bond  for  refigning  a  benefice  is  fometimes  fpcclal,  at  other 
■^^    times  it  is  general. 

Tlie  condition  of  a  fpecial  bond  is,  that  the  incumbent  fhall  re- 
{ign  in  favour  of  a  certain  pcrfon,  when  that  perfon  fhall  be  ca- 
pable of  being  prefented  to  the  benefice. 

The  comdition  of  a  general  bond  is,  that  the  incumbent  (hall 
refign  upon  requeft. 
Cro.  Jac.  A  bond,  with  condition  to  refign  within  three  months  after  re- 

^*^-  quefl:,  was  holden  to  be  good,  although  the  bond  appeared  to  have 

i.awrence.  been  given  with  an  intent  that  the  patron  fhould  prefent  his  fon ; 
[So,  a  bond  and  by  the  court:  A  man  may  without  any  colour  of  fimony  bind 
given  by  the  j^imf^if  for  a  good  reafon  to  refign,  as  if  he  take  a  fecond  benefice, 
tothepati'on  OT  if  he  be  non-refidcut,  or  that  the  patron  may  prefent  his  fon: 
to  lefign  if  but,  if  the  condition  of  a  bond  be,  to  let  the  patron  have  a  leafe 
hedidnot  ^^  j.j^g  glebe  or  tithes,  or  to  pay  a  fum  of  money,  it  is  fimoniacal. 
the  living,  The  judgment  in  this  cafe  was  affirmed  in  the  Exchequer- 
iiaih  been      chamber. 

holden  good. 

Bagihaw  V.  Bofsley,  4  Term  Rep.  78.  And  where  a  bond  was  conditioned  to  rcfide,  to  refign  for  the 
patron's  fon  to  be  prefented,  and  to  keep  the  parfonage-houfe  and  chancel  in  repair,  the  court  ot  King's 
I'ench  gave  judgment  for  the  plaintiff  without  aigument,  faying,  as  this  was  not  precifcly  fimilar  to  the 
cafe  of  the  Bifhop  of  London  v.  Ffytchc,  they  were  bound  by  the  eftablifhed  feries  of  pracedcnts,  I'ar- 
tiidge  V.  Whifton,  Id.  359.] 

Cro.  Car.  The  dodlrinc    of  this  cafe,  which  was  the  cafe   of  a  fpecial 

iSo.  bond,  was  not  many  years  after  extended  to  the  cafe  of  a  general 

Woodf  Tsir  bond,  and  the  judgment  in  the  latter  cafe  was  alfo  aflfirmed  in  the 

Wm.  Jon.     Exchequer-chamber. 

320.  s.  c 

Watfon  V.  Baker,  Sir  T.  Raym.  175.  S.  P.] 

Stra.  227.         In  two  modern  cafes,  the  court  refufed  to  permit  the  validity  of 

Peeie  v.  the  ^  general  bond  for  refigning  a  benefice  to  be  argued  againft :  and, 

Carlide.  ^^  the  former  of  thefe  cafes,  it  it  faid  by  the  court  that  a  general 

Sayer,  141.  bond  for  refigning  a  benefice  has  been  frequently  holden  good  ia 

Wyndham  t]^^  ^ourt  of  Chanccrv. 

V.  Bowen.  ^ 

Ambl. 268.  [And  in  the  cafe  of  Grey  v.  Hejketh^  Lord  Hardwicke  faid, 
{a)  This  de-  thefe  fort  of  bonds  are  held  good  at  law,  and  fo  they  are  in  equity, 
cmon, which  yj^igfg  ^j^  ^  ^^^  jg  attempted  to  be  made  of  them,  in  which  cafe 

was  brought  •       •  r  tt  1   n  1 

about  by  the  that  court  Will  mtcrferc.  However,  notwithttandnig  thefe  deci- 
grcateio-  fions,  general  bonds  of  rcfignation  were  declared  void  at  law  by 
ability^orthe  ^^^  Houfe  of  Lords  in  the  great  cafe  {n)  of  the  Bifiiop  0I  London  y. 
Chanceiiour  Diftiey  Ffyfche  [May  1 783);  and  the  judgment  of  the  court  of  Com- 
Thuriowe,     jyjon  Plcas,  affirmed  by  the  King's  Bench,  was  accordingly  re- 

and  the  ho-  r    1  -1 

neftzeaUf     VCrfed.] 

the  bifhops,  was  contrary  to  the  opinion  of  all  the  Judges,  ?jrcep:  Eyre,  B.  anO  fscms  not  likely  to  be 

3Cij'ji?fc:d  in.     Fide  <^  Term  Rep.  7S.  359. 
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(C)  Of  the  Power  exercifed  over  a  Bond  for  refign- 
ing  a  Benefice  by  Courts  of  Equity. 

IF  an  improper  ufe  be  made  of  a  bond  for  refigning  a  benefice, 
**■   relief  may  be  had  in  a  court  of  equity. 

A  perpetual  injunftion  was  granted,  becaufe  it  appeared,  that  iVem, 4ir. 
a  bond  for  refigning  a  benefice  had  been  made  ufe  of,  to  prevent  Duritonv. 
the  incumbent  from  demanding  tithes  of  his  patron. 

Upon  a  bill  to  be  relieved  againit  a  judgment,  obtained  on  age-  Eq.Ca.  Abr. 
neral  bond  for  refigning  a  benefice,  it  appeared,  that  the  obligee  ^^-  HiU'ar^ 
had  made  an  offer  to  the  incumbent,  that  if  he  would  give  him 
feven  hundred  pounds,  he  fnould  not  be  fued  upon  the  bond.  Sa- 
tisfa£lion  was  ordered  to  be  entered  on  the  judgment,  and  a  per- 
petual injundlion  was  granted.  A  new  bond  of  refignationin  the 
penalty  of  two  hundred  pounds  was  decreed ;  but  it  was  ordered, 
that  no  aftion  fhould  be  brought  thereupon  without  leave  of  the 
court.  The  Lord  Keeper  faid  in  this  cafe,  he  did  not  know,  that 
fuch  bond  had  ever  been  held  good,  except  to  prefcrve  the  benefice 
for  the  patron  himfelf,  or  for  a  fon  or  friend  of  his,  or  to  prevent 
the  non-refidence,  or  to  punifii  the  vicious  courfe  of  life  of  an  in- 
cumbent, and  that,  although  a  bond  be  to  refign  generally,  he 
would  never  allow  it  to  be  recovered  upon,  unlefs  fome  fuch  rea- 
fon  were  (hewn  for  requiring  a  refignation  ;  becaufe  a  door  would 
be  thereby  opened  for  fimony. 

A  bill  being  brought  to  be  relieved  againft  a  judgment  upon  a  Eq.  Ca.Abr. 
bond  for  refigning  a  benefice,  it  was  difmifled,  upon  the  defend-  ?,-  ;  ^ 

.     ^     .S>   1       .  ...  'r  Hodgfon  v. 

ant  sprovmg  miibehaviour  m  the  mcumbent.  Thornton.- 

In  another  cafe  it  is  laid  down,  that  a  bond  to  refign  a  benefice  Chan.  Prec. 
upon  requeft,  fhall  not  be  made  ufe  of  to  turn  out  the  incumbent,  ^^^^ 
unlefs  there  be  non-refidence,  or  fome  grofs  mifbehaviour  j  and  Tu 
that,  if  any  other  ufe  be  made  of  the  bond,  the  court  will  grant 
an  injundtion. 

Capelj  upon  prefenting  Pee/g  to  a  living,  took  a  bond  for  refign-  Stra.  534.. 
ing,  when  the  patron's  nephew,  for  whom  the  living  was  intended,  Peeie  v. 
fhould  be  of  age.     At  his  coming  of -age  it  was  agreed,  th.:itPee!e      ^ 
(hould  continue  to  hold  the  living  on  paying  the  nephew  thirty- 
pounds  a  year.     After  having  paid  this  feven  years,  Peek  refufed 
to  pay  it  any  longer.       An  ad^ion  being  hereupon  brought  upoa 
the  bond,  Peek  filed  a  bill  in  equity,  wherein  he  prayed  an  injunc- 
tion,  and  to  have  all  the  money  repaid.      An  injun6lion  was 
granted,  not  on  account  of  the  invalidity  of  the  bond  ;  but  becaufe 
an  ill  ufe  had  been  made  thereof.      As  to  the  money  which  had 
been  paid.  Peek  was  left  to  his  remedy  at  law. 

[A  patron  having  obtained  judgment  againft  the  incumbent  on  Grey  r. 
a  general  bond  of  refignation,  the  latter  filed  a  bill  in  equity  for  a  JJ^^'Jgg^ 
difcovery,  whether  the  advowfon  was  not  fold  with  a  promife  to 
procure  an  immediate  refignation.  The  defendant  demurred  to 
the  difcovery,  as  tending  to  fubje£l  him  to  the  penalties  of  the 
ftatute  againft  fimony.  But  Lord  Hardwicke  over-ruled  the  dc« 
murrcr.j 
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(B)  Whether  the  Penalty  of  a  Bond  for  refigiiing 
a  Benefice  be  faved,  where  the  Ordinary  has 
refufed  to  accept  a  Refignation. 

Watf. Com.   "IT  is  in  one  cafe  fald  to  be  in  the  power  of  the  ordinary,  to  dif- 
Inc.  24,        •*•   co^urage  the  ufe  of  bonds  for  refigning   benefices,  for  that  he 

may  refufe  to  accept  a  refignation  made  in  purfuance  of  fuch 

bond. 
aChan.Rep.       In  another  cafe  it  is  faid,  that  the  bifliop  refufed  to  accept  a 
59^-  refignation,  offered  in  purfuance  of  a  bond  for  refigning  a  bene- 

Sands!"^      fice,  and  ordered  the  incumbent  to  continue  to  ferve  the  cure; 

declaring,  that  he  never  would  countenance  fuch  unjuft  practices. 
Chan.  Piec.  In  another  cafe  it  is  laid  down,  that  an  ordinary  is  not  obliged 
5/3-  to  accept  a  refignation  in  purfuance  of  a  bond  for  refigning  a  be- 

Turner.        nefice,  unkfs  there  be  fome  juft  caufe  for  turning  the  incumbent 

out. 
MS.  Rep.  In  a  late  cafe  a  grant  was  made  to  a  clerk  of  the  two  firfl  of 
Mai^uii  of  tjjj-eg  benefices  which  fhould  become  void,  provided  he  were  ca- 
ham  V.  pable  when  they  became  void  of  holding  them.  In  order  to  make 
Gfiffiih.  himfelf  capable  of  taking  one  of  thefe  benefices,  the  clerk  offered 
hi' Chan' ^  the  refignation  of  another  benefice  to  the  ordinary,  which  he  re- 
[(a)Seethis  fufed  to  acccpt.  One  qucflion  in  this  cafe  was,  Whether  the  or- 
cafe  in^  dinary  was  obliged  to  accept  the  refignation.''  It  was  infilled  by 
I^l"^"^  Mr.  Henley,  upon  one  fide,  that  no  cafe  can  be  adduced  to  (hew, 
where  it  is  that  the  ordinary  can  arbitrarily  refufe  to  accept  a  refignation  of  a 
faid,  that  in  benefice.  Mr.  Attorney  Murray ,  who  was  on  the  other  fide, 
the  former"  Contented  himfelf  with  faying,  in  anfwer  to  this,  that  the  plainefl 
argument,  points,  having  fcarce  ever  been  called  in  queftion,  are  fupported 
the  Chan-  ijy  jj^g  fewcfl  authorities.  No  decree  was  made  as  to  this  point ; 
%aritii  L  '  ^^^  ^s  Lord  Hardwicke  intimated  it  once  or  twice  pretty  flrongly 
ttepoivercf  to  bc  his  Opinion,  that  the  ordinary  ought  to  have  accepted  the 
the  ordwayy    rcfignation,  he  did  afterwards  accept  it  (a). 

Tcfufc  a  refignation It  feems  to  be  clear,  that  the  bifhop  may  refufe  to  accept  a  refignation,  on  a  fuf- 

fcient  caufe  for  his  refufaJ ;  but,  whether  he  can  merely  at  his  will  and  pleafufe  refufe  to  accept  a  re- 
signation without  any  caufe,  and  who  fhall  finally  judge  of  the  fufficiency  of  the  caufe,  and  by  what 
mod-'  he  may  be  compelled  to  accept  it,  are  quefiions  undecided.  In  the  cafe  of  the  Bifhop  of  London 
V.  Ffyiche,  the  Judges  in  general  declined  to  anfwer  the  queltion  propofed  to  them,  whether  the  bifliop 
was  compelhble  to  accept  a  refignation  ?  one  thnuijht  he  was  compellable  by  mandamui,  if  he  did  not 
fhew  fufficient  caufe  ;  and  another  obfervcd,  if  he  could  not  be  compelled,  he  might  prevent  any  in- 
cumbent from  accepting  an  Irifh  bifhoprick,  as  no  one  can  accept  a  bifhoprick  in  IrelanJ,  till  he  has 
rcligned  all  his  benefice^  in  England.  But  Lord  Thurlowe  fetmed  to  be  of  opinion,  that  he  could  not 
be  compelled,  particularly  hy  mandamui,  from  which  there  is  no  appsal  or  writ  of  error.  3  Burn's 
£.  L.  337,  &c.     Cunningh.  Law  of  Simony.] 

What  fell  from  Lord  Hardwicke  w^^on  this  occafion,  i£  fufficient 
to  render  the  authority  of  the  two  laft  cafes  very  doubtful.  This 
was  not  indeed  the  cafe  of  a  bond  for  refigning  a  benefice  :  but  it 
was  a  ftronger  cafe ;  for  if  the  ordinary  cannot  refufe  to  accept  a 
refignation,  when  the  defign  in  refigning  is  merely  to  take  another 
benefice,  it  would  be  flrange  to  hold,  that  he  may  refufe  to  accept 
a  refignation,  to  be  made  at  the  requefl:  of  a  patron,  in  confequence 
of  an  agreement,  which  it  has  been  again  and  again  determined, 
both  at  law  and  in  equity,  the  patron  had  a  right  to  make. 


If  a  new  prefentation  to  a  benefice  l?e  made,  before  the  bifhop  Cafes  inth« 
has  accepted  the  refignation  of  the  incumbent,  the  prefentation  is  "'"^  °^ 

Vni'M  ,  Queen  Ann. 

'^"*"'  276.     Riley  V.  Adams.     Noy,  147.     Cro.  Jac.  198. 

If  an  obligor  bind  himfelf  to  refign  a  benefice,  it  is  incum-  Lutw.  693. 
bent  upon  him  to  procure  the  ordinary's  acceptance  of  his  refigna-  smdhoime 

tion.'       -  ^  r  t,  v.Morrifon. 

In  an  a£lIon  upon  a  bond,  the  condition  appeared  to  be,  that  an  Sayer,  125. 
incumbent  (hould,  within  three  months  after  the  expiration  of  fix  Helketh  v. 
years,  to  commence  from  the  day  of  the  date  of  the  bond,  at  the  ^mbi.  a68. 
requeft  of  the  patron,  his  heirs,  executors,  adminiftrators,  or  af-  s.  C. 
figns,  refign  and  deliver  up  a  vicarage  into  the  hands  of  the  pro- 
per ordinary ;  whereby  it  may  become  vacant,  and  the  patron,  his 
heirs,  executors,  adminiftrators,  or  afligns  may  prefent  anew.    The 
defendant  pleaded,  that  he  did,  within  three  months  after  the  ex- 
piration of  the  fix  years,  off^er  to  refign,  and  deliver  up,  into  the 
hands  of  the  proper  ordinary,  ihe  vicarage,  for  the  ordinary  to  ac- 
cept the  fame  ;  whereby  the  vicarage  might  become  vacant,  and 
the  patron  might  prefent  anew  ;    and  that  the  ordinary  did  then  [[a)  Lord 
refufe,  and  from  thenceforth  hitherto  hath  refufed,  to  accept  the  ^"'^'^^^^^ 
refignation.   Upon  a  demurrer  to  this  plea,  it  was  holden  to  be  bad;  himieif  oC 
beCaufe  it  is  not  therein  averred,  that  the  biftiop  did  accept  the  re-  the  fame 
fignation  ;  and  by  Rider,Ch.].j  the  defendant,  by  undertaking  to  re-  °^t'^'°"'/' 
lign  (a)f'  fo  that  the  vicarage  may  become  vacant,  and  the  plaintiff  when  this 
may  prefent  anew,  has  undertaken  for  the  bifhop's  acceptance  of  a  cafe  cams 
refignation ;  which,  according  to  what  is  laid  down  in  Fame's  cafe,  fnciwl^c^y. 
Cro,  Jac.  lyS.is  neceflary  to  the  completion  of  a  refignation.  Ambi.268.j 

(E)  Some  Objedlons  to  a   Bond  for   refigning  a 
Benefice  confidered. 

'T'HE  refult  of  the  whole  is,  that  a  bond  for  refigning  a  bene- 
■■'  fice  is  good  at  law,  and  that  courts  of  equity  will  reftrain 
every  improper  ufe  thereof. 

One  obje£lion  to  a  bond  for  refigning  a  benefice  is,  that  a  cor- 
rupt patron  may  make  an  ill  ufe  thereof.  It  is  a  fufficlent  anfwer 
to  this  obje£lion,  that  the  ufe  of  a  tiling  ought  not  to  be  difconti- 
iiued,  bccaufe  there  is  a  poflTibiHty  of  its  being  abufed. 

Another  objedlion  to  a  bond  for  refigning  a  benefice,  which  is 
reported  to  have  fallen  from  Holty  Ch.  J.,  in  the  cafe  of  ^nvain 
V.  Carter^  Comb.  13.  is,  that  a  refignation-bond  comes  as  near 
fimony  as  poflible ;  it  being  eafy  to  procure  a  round  fum  of  mo- 
ney, by  making  the  penalty  of  the  bond  adequate  to  the  value  of 
the  benefice,  and  agreeing  privately  that  the  money  fhall  be  paid. 
This,  which  would  be  an  oblique  way  of  felling  a  benefice,  would 
be  more  than  would  come  near,  for  it  would  be  dov.-nright  fimony. 
If  there  be  no  other  way,  or  not  as  eafy  a  way,  to  do  the  fame 
thing,  this  objection  would  be  infurmountabl9  -,  but,  If  there  be, 
the  (topping  of  this  would  not  prevent  the  mifchief.  ^  The  fame 
clerk,  whofc  confcience  would  allow  hini  to  do  this,  might  as  well 

O  i  advanx:^ 


^9^  ^tmonp. 

advance  the  money  agreed  upon  at  iirft,  or,  if  that  did  not  fuit 

him,  give  an  abfolute  bond  to  pay  the  money  at  a  future  time.     If 

this  be  fo,  that  the  fame  crime  may  ftill  be  committed,  and  with 

as  mucli  fecrecy,  what  good  end  would  be  anfwercd  by  prohibit- 

[Viilt  ing  fuch  bonds,  which  may  be  made  ufe  of,  to  punifh  the  negleft 

4'rermRep.  of  duty,  or  the  immoral  condu£l  of  an  incumbent,  and  for  othsr 

'  '^  good  purpofes. 

Another  obje£lion  to  a  bond  for  refigning  a  benefice  is,  that 
when  a  patron  takes  a  bond  of  refignation,  the  prefentation  is 
only  during  pleafure.  Be  it  fo;  and  I  will  fuppofe,  which  is  the 
utmoft  that  can  be  fuppofed,  that  the  bond  is  not  taken  with  de- 
fign  to  make  the  incumbent  careful  in  the  difcharge  of  his  duty, 
but  to  let  fome  friend  or  relation  afterwards  into  the  benefice.  It 
by  no  means  neceflarily  follows,  that  the  church,  which  is  the  great 
thing  to  be  guarded  againft,  will  be  therefore  filled  with  an  unfit 
perfon.  If  the  fucceflbr,  which  may  be  the  cafe,  is  better  quali- 
fied for  the  miniflerial  office,  the  intereft  of  religion  will  be  ad- 
vanced by  the  exchange.  If  he  be  not  fo  well  qualified,  it  is  an 
evil :  but  it  is  that  evil,  which,  in  the  prefent  circumftance  of 
things,  cannot  be  eafily  prevented. 

(F)  Of  the  Forfeitures,  Difabilities,  and  Punifhments, 
incurred  by  Simony. 

I.  By  the  Incumbent, 

^T'HE  perfon  promoted  in  purfuance  of  a  corrupt  contra£l  is  at 
'*■  fome  times ^7«o«/<7rf//;  at  other  iimcs  Jtmoniace  promotus.  In 
the  former  cafe,  wherein  he  is  a  party  or  a  privy  to  the  contraft, 
he  is  liable  to  fuffer  more  :  but  in  the  latter,  although  he  be  quite 
a  flranger  thereto,  he  is  to  a  certain  degree  involved  in  the  confc- 
quences  of  the  contraft.  The  defign  is,  that  if  a  fenfe  of  what 
becomes  himfelf,  and  of  the  duty  he  owes  to  the  publick,  will  not 
reftrain  a  patron  from  being  guilty  of  fimony,  a  regard  for  the 
perfon  whom  he  means  toferve  may  do  it. 

3TE;iz.  AJt/noriijcus  is.  liable  to  forfeit  double  the  value  of  one  year's 

c.  6.  par.  5.  pjQJ^t  of  (^^^.  benefice  he  has  been  prefented  to  in  purfuance  of  a 
corrupt  contract :  a  Jiwomace  promotus  is  nor  liable  to  this  for- 
feiture. 

3!nft.  154.  The  double  value,  which  is  in  any  cafe  forfeitable  under  the  fta- 
tute,  is  to  be  the  double  value  of  what  the  benefice  could  be  let 
for,  and  "not  the  double  value  as  valued  in  the  king's  books. 

March,  S4.  Neither  -a  ftmoniacus  nor  zftmoniace  promotus  can  fuc  for  tithes, 
the  right  thereto  being  taken  aw^ay  by  the  corrupt  contra£t. 

jdRep.ioo.       It  is  laid  down,  that,  although  zfiinomact promotus  be  deprived, 

2  Roll.  Rep.  he  is  not  difabled  from  being  prefented  again  to  the  fame  bene- 

*^5-  fice.  . 

Cro.  jac.  But  it  has  been  in  one  cafe  holden,  that  ^finwmci  promotus  can 

Booth  T.      never  be  prefented  to  the  fams  benefice  again. 
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If  an  incumbent  take  money  for  refigning  or  exchanging  a  be-  ■51EIU. 

nefice  with  cure  of  fouls,  he  is  liable  to  forfeit  double  the  value  of  *=•  ^-  p*"^'^* 

the  money. 

A  perfon  corruptly  ordained,  is  liable  to  forfeit  ten  pounds,  and  jiEllz. 

any  benefice,  living,  or  promotion  ecclefiaftical,  vi'hich  he  {hall  ac-  *=•  ^  P"-.'®* 

cept  within  feven  years  after  his  having  been  ordained. 

The  difabilities  incurred  by  fimony  cannot  be  difpenfed  with  by  ilnft.  154. 

a  non  oh  ft  ante ;  for  when  a  perfon  Is,  for  the  good  of  the  church  or  ^  "^^t'  6. 

ftate,  difabled  by  a  ftatute,  the  king's  fubjeds  have  an  Intereft  in    ' 

the  difability,  and  the  king  can  no  more  difpenfe  therewith,  than 

he  can  with  a  difability  at  the  common  law. 

The  offence  of  fimony  is  not  pardoned  by  a  general  pardon.        Sid.  170. 
Befides  the  forfeitures  and  difabilities  already  mentioned,- a^wa- 

n'lacus^  provided  he  has  taken  the  oath  againil  fimony,  is  liable  to 

be  indi£l:ed  and  puniflied  for  perjury. 

Dr.    JVatfon    indeed    makes    a   queftion,    whether,  fince  the  Comp.  in- 
13  Ch.  2.  c.  12.  the  oath  againft  fimony  ought  to  be  adminiftered?  *'^''-  ^•** 

It  is  by  this  ftatute  enaded,  "  That  it  (hall  not  be  lav/ful  for  any 

**  arcbbilhop,  bifhop,  vicar-general,  chancellour,  commiiTary,  or 
**  any  other  fpiritual  or  ecclefiaftical  judge,  officer,  or  minifter,  or 
**  other  perfon  having  or  exercifing  fpiritual  or  ecclefiaftical  jurif- 
*'  di£lion,to  tender  or  adminifter  to  any  perfon  whatfoever  the  oath 
"  ufually  called  the  oath  ex  officio,  or  any  other  oath  whereby  fuch 
*'  perfon  may  be  charged  or  compelled  to  confefs  or  accufe,  or  to 
"  purge  himor  herfelf,of  any  criminal  matter,  whereby  he  or  (he 
**  may  be  liable  to  any  puni(hment  or  cenfure;  any  thing  in  this 
*'  ftatute  or  any  law,  cuftom,  or  ufage  heretofore  to  the  contrary 
"  hereof  in  any  wife  notwithftanding."  Thegeneralityof  the  words, 
any  other  oath,  being  tied  up  by  the  f«bfequent  words  to  an  oath  in 
certain  cafes,  the  thing  to  be  confidered  is,  whether  the  oath  againft 
fimony  is  an  oath,  by  which  the  perfon  taking  it  is  charged  or 
compelled  to  confefs  or  accufe,  or  to  purge  himfelf,  of  any  cri- 
minal matter  ?  No  perfon  does  by  this  oath  confefs  himfelf  guilty 
at  accufe  himfelf  of  any  criminal  matter.  So  far  from  doing 
this,  the  taking  of  the  oath  is  a  denial  in  the  moft  exprefs  terms,  of 
his  having  been  guilty  of  a  particular  otFence.  Nor  does  any  per- 
fon by  this  oath  purge  himfelf  of  any  criminal  matter  j  for  at  the 
time  of  taking  it  he  does  not  ftand  charged  with  any  criminal  mat- 
ter. Upon  the  whole,  tlie  oath  againft  fimony  does  not  feem  to 
be  within  the  words  ct  purview  of  that  ftatute. 

2.  By  the  Patron. 

If  a  patron  be  guilty  of  prefenting  corruptly,  the  prefentation  31  EH*. 
(hall  be  void,  and  the  king  may  prefent  for  that  turn  \  and  the  '''  ^-  ?*■■•  5* 
patron  is  moreover  liable  to  forfeit  the  right  of  prefenting  upon  the 
next  avoidance,  and  likewife  the  double  value  of  one  year's  profit 
of  the  benefice. 

But,  if  A.  have  the  right  of  prefentation,  and  B.  the  right  of  Lane,  74. 
nomination  to  a  benefice,  and  only  one  of  them  be  guilty  of  pre-,  -^^l^^^' 

O  3  fenting 
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fenting  corruptly,  the  right  of  the  other  (hall  not  be  thereby  pre- 
judiced, nor  {hall  he  be  fubje(£l  to  any  forfeiture, 
jlnft.  153.  1^  t^^  ufurper  of  a  benefice  be  guilty  of  prefenting  corruptly, 
this  fhall  not  give  the  king  a  right  to  prefent  for  that  turn;  becaufc 
it  would  be  unreafonable  to  take  away  the  right  of  a  patron,  who 
has  not  been  guilty  of  any  offence. 
giEiiz.  The  patron,  who  has  given  money,  to  procure  the  refigning  or 

-*■  6-  P"-  8.  exchanging  of  a  benefice,  is  liable  to  forfeit  double  the  value  of 
the  money. 

3.  By  the  Ordinary. 

jiliif.  If  an  ordinary  corruptly  inftitute,  inflal,  or  place  any  perfon 

c.  6.  par.  6,  j^i  a  benefice,  with  or  without  cure  of  fouls,  he  is  liable  to  forfeit 

the  double  value  of  a  year's  profit  of  the  benefice. 
31EIIZ.  If  an   ordinary  take  a  reward  for  the  conferring  of  orders,  or 

c.  6.  par.  10.  granting  a  licence  to  preach,  he  is  liable  to  forfeit  forty  pounds. 
jT  liiz.  Beiides  being  liable   to  the  forfeitures,  difabilities,  and  punifli- 

c.  6.  i>ar,  9.  jnents  already   mentioned,  there   is  a  provifo  in  the  ftatute,  that 

every  perfon  who  (hall  be  guilty  of  any  offence  againft  it,  {hall  be 

fubject  to  all  the  punllhments,  pains,  and  penalties,  to  which  he 

was  before  fubjeft  by  the  ecclefiaftical  laws. 

(G)  In  what  Cafes,  and  at  what  Times,  Advantage 
may  be  taken  of  the  Forfeitures  and  Difabilities 
incurred  by  Simony. 

1.  By  the  King. 

31  Eli*.  1  ^  ^  patron  have  been  guilty  of  prefenting  corruptly  to  a  bene* 
c.  6.  par.  5.   -*    fice^  the  prefentation  is  void,  and  the  right  of  prefenting  is  for 

that  turn  in  the  king, 
jinft.  153.        The  corrupt  prefentation  of  an  ufurper  does  not  however  give 

the  king  a  right  of  prefenting  for  that  turn  ;  becaufe  it  would  be 

unreafonable  to  take  away  the  right  of  the  patron,  who  has  not 

been  guilty  of  any  offence. 

If  there  have  been  a  prefentation,  in  purfuance  of  a  corrupt 

contraft,  the  prefentation  is  void,  and  the  king  may  prefent  for 

that  turn. 
Cro.  Jac.  But,  if  the  prefentee  have  been  inft;ituted  and  indu£led,  the  king 

385  King  cannot  take  advantage  of  his  having  been  corruptly  prefented, 
Norwich  Until  he  DC  removed  by  quare  impedit ;  lor  although  he  oe  m  de 
and  others.   faElo  only  and  not  de  jure,  the  church  is  full,  until  he  be  removed 

in  a  judicial  way,  or  refign. 
Koy,  15.  A  clerk  who  had  been  prefented  corruptly,  continued  incumbent 

Winchcomb  tj]j  j^jg  death,  above  thirty  years  after ;  yet  it  was  holden  that  the 
?.  u     on*  Ymg  might  prefent,  for  that  as  the  church  had  never  been  full  de 

juret  the  king's  right  of  prefenting  was  not  taken  away. 
Jiutw.iogq,       After  a  benefice  became  vacant,  ^.  agreed  to  give  B,  a  fum  of 
^.^  "•  ^     money  for  procuring  C.  the  patrori  to  prefent  Z>,    The  money  was 
*^*  paid, 


paid,  and  D.  being  prefented,  enjoyed  the   living  tijl  his  death.  Chkhefter 
Afterwards  i^'.,  to  whom  the  right  of  prefen ting  for  the  next  turn  an'iotl^sfs. 
belonged,  prefented  F.     In  quare  impedit  there  was  judgment  for 
the  king,  although  neither  E.  nor  F.  were  privy  to  the  corrupt 
contradl  between  A.  and  B. 

By  1  IV.  b*  M.  c.  1 6.  §  2.  it  is  enabled,  "  That  after  the 
**  death  of  the  perfon  fimoniack  or  fimoniacally  promoted,  the 
'*  offence  or  contrail  of  fimony  fh.iU  neither  in  pleading,  nor  iu 
"  evidence,  be  alleged,  to  the  prejudice  of  any  other  patron  in- 
*'  nocent  of  fimony,  or  of  his  clerk  by  him  prefented,  upon  pre- 
*'  tence  of  lapfe  to  the  crown  ;  unlefs  the  perfon  fimoniack  or 
"  fimoniacally  promoted,  or  his  patron,  was  convidled  of  fuch 
**  offence  at  the  common  law,  or  in  fome  ecclefiaftical  court,  ia 
*'  the  lifetime  of  the  perfon  fimoniack  or  fimoniacally  promoted." 

By  the  fame  ftatute,  §  3.  it  is  enabled,  "  That  no  leafe,  really 
*'  and  bond  fide  made  by  any  perfon  fimoniack  or  fimoniacally 
*'  promoted,  for  good  and  valuable  confideration,  to  any  perfon 
"  not  being  privy  unto,  or  having  notice  of  fuch  fimony,  (hall  be 
*'  impeached  or  avoided  by  reafon  of  fuch  fimony,  but  fliall  be 
"  good  and  effectual  in  law." 

One  moiety  of  the  forfeitures  for  offences  agalnft  the  3 1  EUz, 
c.  6.  is  by  §  10.  of  that  ftatute  given  to  the  queen,  her  heirs  and 
fucceffors. 

2.  By  Other  Perfons. 

If  any  perfon  have  been  corruptly  inftituted,  the  benefice  be«  31  'Ellz. 
comes  void  ;  and  the  perfon,  in  whom  the  right  of  prefenting  is,  ^-  ^'  P*"^*  ^' 
may  prefent  thereunto,  in  fuch  fort  as  if  the  perfon  fo  inflituted 
had  been  dead. 

No  title  to   prefent  by  lapfe  can  accrue  upon  any  avoidance  jiElIz. 
mentioned  in  the  31  E/iz.  c.  6.  until  fix  months  are  expired  after  '=-6*  P^''*?* 
notice  has  been  given  of  fuch  avoidance  by  the  ordinary  to  the 
patron. 

This  provifion  of  the  ftatute  is  agreeable  to  the  canon  law,  by  Dyer,  293. 
which  lapfe  cannot  run  againft  the  patron,  until  notice  has  been 
given  him  by  the  ordinary  that  the  church  is  void. 

If  two  claim   the  right  of  prefentation  to  a  vacant  benefice,  2  Roll.  Abr. 
and  the  ordinary  be  not  named  in  a  quare  impedit  brought  to  de-  l^'yj^l^^ 
termine  the  right,  it  fhall,  if  a  judgment  be  not  obtained  within  Bifhopof  * 
fix  months  after  notice  given  that  the  benefice  is  void,  lapfe  to  the  Norwi<ih. 
ordinary. 

By  a  judgment  '\k\  quare  impedit  tht  \nc^xmhent  is  fo  removed,  iRolI.Rop, 
that  the  patron   who  recovers  may  prefent,  although  there  be  no  62. 
fentenceof  deprivation:  but  the  clerk,  againft  whom  the  judg- 
ment is  obtained,  continues  incumbent  de  faElo  until  fuch  pre- 
fentation be  made. 

One  moiety  of  the  forfeitures,  for  having  been  guilty  of  of- 
fences againft  the  31  Eliz.  c.  6.  is  by  §  10  of  that  ftatute  given  to 
the  perfon  who  will  fue  for  the  fame. 
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(H)    Of  the   Jurifdidiion   of  Spiritual   Courts   ia 

Simony. 

COME  have  been  of  opinion,  and  amongft  thefe  is  the  learned 
^  {a)  author  of  the  Codex,  that  only  fpiritual  courts  had  before 
the  ftatute  a  power  to  punifh  fimony ;  but  if,  as  it  has  been  already 
obferved,  fimony  is  an  offence  at  the  common  law,  there  can  be 
little  doubt  of  its  having  been  always  punifliable  in  temporal 
courts.  It  may  be  true  in  faft,  that  it  was  for  the  moft  part,  or 
perhaps  altogether,  proceeded  againfl:  in  the  fpiritual  courts.  A^ 
the  interelt  of  religion  is  by  this  offence  (truck  at  in  a  more  re- 
markable manner,  this  is  not  to  be  wondered  at ;  and  the  lefs,  if 
it  be  confidered,  that  in  times  antecedent  to  the  ftatute,  fpiritual 
courts  did,  in  feme  cafes,  wherein  there  was  a  concurrent  jurif- 
diftion,  encroach  upon,  and  in  others  entirely  fwallow  up,  thejur 
rifdidtion  of  the  temporal.  Although  then  it  cannot  at  this  time 
be  made  appear,  that  temporal  courts  did  heretofore  exercife  any 
jurifdidlion  in  fimony,  it  does  by  no  means  neceflarily  follow, 
that  they  had  none. 

By  the  ftatute  a  power  is  referved  to  fpiritual  courts  of  infli£l:- 
ing  fuch  punifhments,  pains,  and  penalties,  in  all  the  cafes  therein 
mentioned,  as  by  the  laws  ecclefiallical  could  before  the  making 
thereof  be  infli£fed. 

It  has  been  holden,  that  the  fentence  of  a  fpiritual  court  in 
fimony,  it  being  a  matter  properly  triable  there,  is  to  be  taken  to 
be  true,  although  in  its  confequence  it  diveft  the  incumbent  of 
his  freehold. 

If  a  man  have  been  acquitted  upon  a  charge  of  fimony  in  a 
temporal  court,  a  fpiritual  court  may  re-examine  the  matter. 

Upon  a  motion  for  a  prohibition  to  a  fuit  in  a  fpiritual  court  for 
tithes,  upon  the  ground,  that  the  incumbent,  being  a  fimoniack, 
had  no  right  thereto;  it  was  holden,  that  a  prohibition  does  not 
lie;  and  by  the  court:  fimony  may  be  more  aptly  tried  in  the  fpi-^ 
ritual  court. 
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Adion   upon  the 


'T  HE  polTcfrion  of  a  benefice,  to  which  an  incumbent  has  been 
■*  fimoniacally  promoted,  may  be  recovered  by  an  affife  of  dar- 
rein prefentmerd  or  by  an  adlion  of  quare  impedit.  The  latter  is 
ufually  preferred  ;  becaufe,  befides  being  a  fliorter  way  of  pro- 
ceeding, the  right  of  prefentation  as  well  as  the  right  of  advow- 
fon  is  thereby  recoverable. 

It  is  not  enough,  to  allege  in  the  declaration  in  an  aftion  of 
quare  impedit^  that  the  plaintiff,  or  the  perfon  under  whom  he 
claims,  is  feifed  of  the  advowfon  ;  but  a  prefentation  muft  be 
alleged  by  him  or  fome  perfon  under  vrhom  he  claims  j  for  unlefs 

a  paft 


a  pad  prefentatlon  has  been  joined  to  the  title,  It  does  not  appear 
that  the  right  erf  prefentation  is  now  in  the  plaintiff. 

The  declaration,  in  an  aclion  of  quare  impedit  upon  the  ftatute,  Lutw.iogo. 
is  good,  although  there  be  no  recital  of  the  ftatute:  but  it  was  for- 
merly the  pra£tice,  and  it  is  as  well,  to  recite  it. 

Nor  is  there  any  danger  in  reciting  the  ftatute ;  a  mifrecital  not  Cro.  Ell«. 
being  fatal.  788.  Baker 

'^  T.  Rogers. 

[Sed  quare,  for  where  a  perfon  not  bound  to  recite  a  Aatute  will  yet  hazard  a  recital,  if  he  errs,  according 
to  modern  reiolwcions,  it  is  fatal.  And  note,  in  the  principa;  caie,  no  ooje^on  was  talcen  to  the  mifrc- 
cital.J 

It  IS  not  enough,  to  aver  In  the  declaration  In  an  a£tion  of  quare  Comb.  loS, 
impedit  upon  the  ftatute,  that  the  incumbent  is  a  fimoniack  :  but  as  ^etts». 
^he  -wotdftmony  is  not  in  the  ftatute,  fome  fimoniacal  aft,  which 
brings  him  within  it,  muft  be  {hewn. 

At  the  common  law  the  patron  muft  be  named  In  a  writ  oi  quare  7  Rep.  »6. 
impedit^  for  as  the  incumbent  could  not  allege  any  thing  which  Hall's*^ 
concerned  the  right  of  patronage,  it  would  be  unreafonable  to 
name  only  a  perfon  who  could  not  defend  the  right  of  patronage : 
but,  as  the  incumbent  is,  by  the  25  Edw.  3.  c.  7.  enabled  to  plead 
his  patron's  right  of  patronage  in  defence  of  his  incumbency,  it  Is 
not  now  neceflary  to  name  the  patron,  unlefs  his  right  of  inherit- 
ance will  be  affected  by  the  judgment. 

An  incumbent  caimot  plead  his  patron's  right  of  patronage,  7  Rep.  46. 
without  fhewing  that  he  is  parfon  imparfonee  of  the  prefentatlon  ^'^**  "*^ 
of  his  patron. 

An  incumbent  Is  not  parfon  imparfonee  as  again  ft  the  king,  un-  Hid. 
lefs  he  have  been  admitted,  inftituted,  and  induced;  but  admifiion 
and  inftitution  will  make  him  foas  againft  any  other  perfon. 

At  the  common  law  the  ordinary  could  only  plead,  that  he  does 
only  claim  as  ordinary ;  but  fince  the  ftatute  of  25  Ed.  3.  c.  7. 
he  may  plead  a  title  in  himfelf  by  lapfe,  or  that  the  right  of  pa- 
tronage is  in  him. 

If  ne  dijiurba  pas^  which  Is  in  effe£l  the  general  IfTue,  be  pleaded  Hob.  162. 
in  an  aftion  of  quare  impedit,  it  amounts  to  a  confelTion  of  the  Ro'^andan- 
right  of  patronage,  and  only  defends  the  wrong  with  which  the  Bifliop  of 
defendant  is  charged ;  and  confequently  the  plaintiff  may  pray  im-  Litchfield, 
mediately  a  writ  to  the  ordinary,  or  he  may  proceed  in  the  adlioii 
in  order  to  recover  damages  for  the  difturbance. 


S)lanlier* 


SLANDER  Is  the  publifhlng  of  words,  in  writing  or  by  fpeak- 
Ingi  by  reafon  of  which  the  perfon,  to  whom  they  relate,  be- 
comes liable  to  fuffer  fome  corporal  punifhment,  or  to  fuftain  fome 
damage. 

It  is  no  excufe  in  foro  confcientia^  that  the  flinderous  words 

which  have  been  fpoken  or  written  are  true  \  although  the  law,  in 

8  compaillon 
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[{a)  It  is  companion  to  men's  infirmities  (a),  allows  it  to  be  a  juftificaticm 

not  in  com-  [^^  3^  adtion  for  words.     If  a  man  have  been  guilty  of  any  thing 

men'Tin-  which  the  law  prohibits,  he  is  liable  to  anfwer  for  it  in  a  legal  way; 

firmkies,  but  it  Can  anfwer  no  good  purpofe  for  a  private  perfon  to  accufe 

that  the  law  j^jp^  ^f  jj. .  g^^j  there  is  a  d;;gree  of  cruelty  in  fo  doing.     To  rally 

truth*of  ^  '""^^^  ^^^  '^  foible  or  failing,  if  it  he  done  with  humour  apd  in  a 

■words  to  be  friendly  way,  may  do  him  fervice  ;  but  the  publifliin,;  of  a  foible  or 

a  juftifica-  failing,  which  can  ferve  only  to  lefl'cn  a  man  in  the  efleem  of  his 

aa?on  but  neighbours,  or  to  mal^e  hi.n  an  objcxl  of  ridicule,  (hould  he  ab- 

lecauie,  if  ftained  from  •    for  altliough  it   may  not    mouist  to  flander  in  the 

thi  words  jg„„|  j^otion  of  that  word,  it  mult  create  ill  blood. 

ipok»n  are  '^ 

true,  the  individual  of  whom  they  are  fpoken  can  complain  of  no  injury.  In  one  cafe  Lord  Camden 
is  reooited  to  have  faid,  that  if  words  are  irue  th»y  a  e  no  jhn.kr,  but  may  be  juftlficd.  2  Wilf  301. 
.But  futely  tiiis  is  taking  the  word  llander,  only  in  iti  ordmary  accejtation,  as  (ignily'.ng  merey  the  cir- 
culation of  mifchievousyii/rf/sor/j.  ?qx  muucl'jw.  fljnder,  and  the  fljr.dcr  muft  be  malicious  to  found  a 
legal  proceeding,  is  t!ie  relating  of  eic'ner  truth  or  fahehojJ,  tor  the  purpofe  of  cieatin.^  mife  y  ;  f>r 
truth  may  be  made  inftrumental  to  the  fuccefs  of  malicious  defigns  as  well  as  falfchocd.  See  Pale)'s 
Phil.] 

ub)  Hence  Slander  in  writing  has  at  all  times,  and  with  good  reafon,  been 
a  libel  is  punifhed  in  a  more  exemplary  manner  than  flanderous  words  (^); 
punifhable  ^^^^  ^^  jj.  j^^^  ^  greater  tendency  to  provoke  men  to  breaches  of  the 
naiiy  and  by  peace,  quarrels,  and  murders,  it  is  of  much  more  dangerous  confe- 
aaion,when  quence  to  fociety.  Words,  which  are  frequently  the  effeil  of  a 
fpcakingt  e  f^(JJen  guft  of  paffion,  may  foon  be  buried  in  oblivion ;  but  {lander, 

words  would        ,  .    ,     .0  f         ,      '  /.  ,      ^  1  1  1  1  •        r^  1 

notbepu-  which  IS  Committed  to  writing,  belides  that  the  author  is  actuated 
nifhabiein  ^y  more  deliberate  malice,  is  for  the  mod  part  fo  lafting,  as  to  be 
for^?peSg   fcarce  ever  forgiven. 

the  words  rogue  and  rajcal  of  any  one,  an  sflion  will  not  lie  ;  but,  if  thofe  words  are  written  and  publiihed 
of  any  one,  an  aftion  will  lie  ;  if  one  man  (hould  fay  of  another,  be  has  the  itch,  without  more,  an  ac- 
tion would  not  lie  ;  but,  if  he  {hould  write  thofe  words  of  another,  and  publilh  them  malicioufly,  no 
doubt  but  the  ailion  well  lies.     Per  Gould,  J.  2  Wilf.  204.] 

For  written  (lander  the  party  injured  may  proceed  againft  the 
author  by  indictment  or  information,  it  being  confidered  as  a  pub- 
lick  offence-,  he  may  likewife  proceed  by  an  aftion  upon  the  cafe 
for  the  damage  fudained,  and  he  may  in  fome  cafes  inftitute  a  fuit 
in  a  fpiritual  court. 

Peers  and  the  great  men  of  the  realm,  befides  thefe  methods  of 
redrefs,  have  another  by  an  a£lion  oi  fcandalum  magnaium^  which  is 
peculiar  to  themfelves. 

If  the  (lander  be  by  words  fpoken,  there  is  in  the  general  no 
other  remedy  than  by  an  action  upon  the  cafe  or  a  fuit  in  a  fpi- 
ritual court ;  yet,  in  certain  cafes,  the  fpeaker  of  flanderous  words 
may  be  proceeded  againft  as  a  criminal.  For  inftance,  if  the 
words  be  a  (lander  upon  the  ftate,  as  faying  the  coin  is  abafed  by 
authority,  or  faying  any  thing  whereby  the  ftate  may  be  prejudiced  ; 
or,  if  they  be  a  (lander  which  it  more  particularly  concerns  the 
public  to  prevent,  as  fpeaking  any  thing  flanderous  to  a  juftice  of 
peace  in  the  execution  of  his  office,  the  flanderer  may  be  proceed- 
ed againft  by  indictment  or  information. 

The  criminal  methods  of  proceeding  againft  a  flanderer  having 
been  treated  of  under  the  titles  IndiElment  and  Infonnatiotiy  and 
the  method  of  proceeding  by  action  of  fcandalum  ma^natum  under 

its 
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its  proper  title,  it  only  remains  to  confider  that  fort  of  llander,  for 
which  the  remedy  is  by  an  a£l:ion  upon  the  cafe  or  by  a  fuit  in  a 
fpiritual  court. 

For  the  better  underftanding  whereof  it  will  be  proper  to  con- 
fider,   ,  ' 

(A)  In  what  Cafes  an  A£lion  for  Words  in  |:he  ge- 
neral lies. 

(B)  What  Words  are  in  themfelves  adionable, 

J.  Words  which  import  tlfe  Charge  of  a  Crime. 

I.  Of  Treofon. 

a.  Of  Murder, 

3.  Of  Perjury. 

4.  Of  Forgery. 

5.  Of  Theft. 

6.  Of  another  Crime. 

1.  Words  which  import  the  Charge  of  having  a  contagiotis 
Diftemper. 

3.  Words  which  are  difgraceful  to  a  Perfon  in  an  Office. 

I.  To  (3  Perfon  in  a  judicial  Office. 
1.  To  a  Perfon  in  an  Office  ofTrufi, 

4.  Words  which  are  difgraceful  to  a  Perfon  of  a  Profeflifl^n 

or  Trade. 

%,  To  a  Clerg-jinan. 

1.  To  a  Phyftcian  or  a  Surgeon. 

2f  To  a  Barrifer  or  an  Attorney  at  Law. 

4.  To  a  Perfon  prof  effing  an  Art. 

^,  To  a  Tradefman, 

(C)  Some   Words    which   become   adionable   by 
reafon  of  the  Damage  received  from  them. 

(D)  Certain  Circumftances  which  are  to  be  regarded 
in  the  Conftrudion  of  Words. 

r.  The  Time  when  the  Words  werepublifhed. 

2.  The  Place  where  the  Words  were  publifhed. 

3.  The  Language  the  Words  were  publiftied  in. 

4.  The  Occafiou  of  publifhing  the  Words. 
^.  The  Intention  in  publifhing  the  Words. 

(E)  In  what  Cafes  flanderous  Words  publifhed  in  a 
Courfe  of  Jullice  are  a(^ionable, 

(F)  In 
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(F)  In  what  Cafes  Words  in  the  paft  or  future 
Tenfe  are  aclionable. 

(G)  How  far  Words  mufl  be  affirmative,  in  order 
to  render  them  adlionable. 

(H)  How  far  Words  muft  be  certain,  in  order  to 
render  them  adlionable. 

(  I )  By  what  Means  the  Want  of  Certainty,  fuffi- 
cient  to  render  Words  adionable,  may  be  fupplied. 

1 .  By  the  Intention  of  the  Speaker. 

2.  By  an  Averment. 

(K)  In  what  Cafes  doubtful  Words  are  to  be  con- 
ftrued  in  mitiorifenfu. 

(L)  In  what  Cafes  doubtful  Words  are  not  to  be 
conftrued  in  mitiori  fenfu. 

(M)  In  what  Cafes  adjedive  Words  are  adlionable. 

(N)  In  what  Cafes  Words  which  import  only  an 
Intent  are  adlionable. 

(O)  In  what  Cafes  disjundive  or  copulative  Words 
are  actionable. 

(P)  In  what  Cafes  an  Adlion  does  not  lie,  by  reafon 
of  Repugnancy  in  the  Words. 

(  Q_)  In  what  Cafes  an  Adion  lies  for  repeating 
Words  which  were  publifhed  by  another  Perfon. 

(R)  In  what  Cafes  adlionable  Words  are  rendered 
not  adionable ;  or  Words  not  actionable  are  ren- 
dered a<Stionable,  by  fubfequent  Words. 

(S)  Of  the  Pleadings  in  an  Adion  for  Words. 

I.  In  the  General. 

^.  In  what  Cafes  an  Averment  is  neceflary. 

3.  In  what  Cafes  a  Colloquium  is  neceflary. 

4.  "What  is  the  Ufe  of  an  Inuendo. 

5.  What  may  be  pleaded  in  Juftification  of  Words, 

(T)  In  what  Kinds  of  flanderous  Words  Spiritual 
Courts  have  Jurifdidion. 

(U)In 


(U)    In  what  Cafes  a  Prohibitioa  lies  to  a  iSuit  in  a 
Spiritual  Court  for  Words. 

1.  Where  aftionable  Words  are  coupled  with  Words  which 
are  a  fpiritual  Defamation. 

2.  Where  a  temporal  Damage  has  been  received  from  Words 
which  are  a  fpiritual  Defamation. 

3.  Where  the  Words,  which  are  a  fpiritual  Defamation, 
import  a  Charge  of  an  Offence  not  conufable  in  a  Spiritual 
Court. 

(A)   In  what  Cafes  an  Adion  for  Words  in  the 
general  lies. 

A  N  a£lion  upon  the  cafe  lies  for  the  publilhing  of  any  words,  [There  are 
■^^  by  reafon  of  which  the  perfon  to  whom  they  relate  receives  '***  general 
any  damage  •,  but  it  is  not  always  neceffary  to  (hew  the  damage  termi Jng*' 
received.     The  diftinftion  is,  that  where  the  natural  confequence  whether 
of  the  words  is  a  damage;  as,  if  they  import  a  charge  of  having  ^"<^sa«'e 
been  guilty  oi  a  crime,  or  or  havmg  a  contagious  diltemper  ;  or,  -phe  firft  Is 
if  they  are  prejudicial  to  a  perfon  in  an  office,  or  to  a  perfon  of  a  that  the 
profeflion  or  trade,  they  are  in  themfelves  actionable:  In  other  wof^smuft 
cafes,  the  party,  who  brings  an  adiion  for  words,  mull  (hew  the  exprefsim- 
damage  which  was  received  from  them.  putation  of 

fome  crime 
liable  to  punl/hment,  fome  capital  offence  or  other  infamous  crime  or  m'lfdemefnour;  and  the  charge 
upon  the  perfon  fpoken  of  muft  be  precife.  The  other  is,  if  the  words  may  be  of  probable  ill  confequence 
to  a  perfon  in  a  trade,  a  profeflion,  or  an  office.— Thefe  ate  the  two  general  rules  which  have  ufually  go- 
verned cafes  for  fcandalous  words.  There  muft  be  fome  certain  or  probable  temporal  lofs  or  damage 
to  make  the  words  aflionable.  No  impatation  of  the  breach  of  legal  or  moral  obligation,  unlefs  en- 
forced by  temporal  fand^ions  J  nochaigeof  the  wantofchaftity,  unlefs  under  fpecial  circumftances,  i  Lev. 
134,  will  be  fufficient  to  found  an  iSt'ton.     3  Wilf.  186.     z  Bl.  Rep.  752.     6  Term  Rep.  694,3 

It  makes  no  diiFerence  whether  the  flander  be  publiflied  In  writ-  4  Rep.  14. 
ing  or  print,  or  by  fpeaking;  for  although  the  party  injured  may,  ^ckiey  v. 
where  it  Is  in  writing  or  print,  this  being  a  publick  offence,  proceed     ^^^^     ^ 
in  a  criminal  way  agalnft  the  author,  he  is  not  thereby  precluded  Cro.  Eilj. 
from  obtaining  fatisfadlion  by  an  adtion  for  the  injury  to  him-  *47- 
felf. 

The  writing  of  flanderous  words  in  a  private  letter  to  a  third  «  Vent. »?. 
perfon  is  a  publication  of  the  words.  J^'"£  *♦ 

*  Lake. 

If  the  words  be  only  a  fpiritual  defamation  an  aftion  does  not  » R^o".  Abr. 
lie  i  the  remedy  being  by  a  fuit  in  a  fpiritual  court.  Mauhewr. 

Crofe.     4  Co.  ao.     Cr«.  Jac.  313, 

But,  If  a  temporal  damage  have  been  received  from  words,  z  Rep.  1 7. 
which  are  a  fpiritual  defamation,  or,  if  fuch  words  are  coupled  "*»  *'• 
with  others  which  are  adionable,  a  prohibition  lies,  to  a  fuit  in  a  s^fj^.  *  ^'.^' 
fpiritual  court  for  the  words.     It  would  be  vexatious,  if  the  pub-  Comb.  13!, 
lifher  of  fuch  words  could  be  proceeded  agalnll  both  in  a  temporal  392- 
and  fpiritual  court ;  and,  as  only  a  temporal  court  can  make  the    '  ;  **** 

injured 
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injured  party  fatisfa£lIon  for  the  damage  fuffained,  the^proceed- 
ing  in  a  fpiritual  court  being  pro  fa/ute  anima  only,  it  is  not  reafon* 
able  that  he  fhould  proceed  in  both  courts. 

(B)  What  Words  are  in  themfelves  adionable. 
I.  Words  which  import  the  Charge  of  a  Crime. 

A  S  no  greater  injury  can  be  done  to  a  perfon,  than  to  accufe 
^^  him  of  a  crime,  for  which  he  may  be  brought  into  danger  of 
fuffering  corporal  puiiirtiment,  words  which  import  fuch  accufa- 
tion  have  always,  and  with  the  higheft  reafon,  ftood  firft  in  the 
lift  of  thofe  which  are  in  themfelves  actionable. 

1 .  Of  Treafoti. 

Cro.  Eljz.         An  a£lion  lies  for  publifhing  thefe  words  of  J.  S.,  He  is  a  rebel, 

638.  and  not  the  queet^ s  friend, 

Redftone  v.  •*  "' 

Elliot.     I  Roll.  Abr.  49. 

Cro.  Eliz.  So,  for  publiftiing  thefe  words,  He  is  an  enemy  to  thejlate ;  iat 

€oz.  Charter  they  are  a  very  great  flander,  if  not  a  charge  of  treafon. 

I  Roll.  Abr.  So,  for  publifliing  thefe  words,  He  did  treafon  in  the  Low  Countries; 
*3'  p'-  32'  bccaufe  a  perfon  may  be  tried  and  punifhed  in  England  for  treafon 
^_^2.  *  '       ii^  the  Low  Countries. 

Salk,  696.  It  is  faid,  that  an  a£lion  lies  for  publifhing  thefe  words  of  J.  5., 
How  V.  jjg  -^  ^  Jacobite,  and  is  for  bringing  in  the  Prince  oj  Wales  and 
popery,  to  the  defraying  of  our  nation ;  becaufe  they  import  a  charge 
of  evil  principles. 
Ld.  Raym.  In  another  report  of  the  fame  cafe,  thefe  words  are  faid  to  be 
2i2.  adlionable,  if  publifhed  of  a  perfon  in  an  office  ;  but  it  is  not  faid 

that  they  are  fo,  when  publifhed  of  a  private  perfon. 
8  Mod.  283.       The  doftrine  of  the  report  of  this  cafe  in  Salkeld  is  recognized 
^^y  "•  in  a  fubfcquent  cafe,  in  which  it  is  laid  down,  that  an  a£lion  lies 

'"^"^'  for  publifhing  the  following  words  of  any  perfon,  He  has  the  Pre- 

tender's piElure  in  his  room,  and  Ifaiv  him  drink  his  health.     And  he 
faid  he  had  a  right  to  the  crown. 

2.  Of  Murder, 

J  Roll.  Abr.  An  adion  lies  for  faying  to  J.  N.,  Thou  hafl  killed  a  maui 
77.  Cooper  fQj.^  although  no  particular  man  be  named,  this  is  a  great  flander. 

Cro.  Jac.  So,  for  faying,   You  have  killed  the  fervant  of  J,  S.,  or,  You  have 

423.  Qoo^zx  jj^i^fi  fi-ig  }j^^.jg  of  J.S.y  although  it  be  not  fhewn  that  J.  S.  had  a 
iRoU.  Abr.  fervant  or  a  horfe;  for,  until  the  contrary  be  fhewn,  this  fhall  be 
77-  intended. 

iVentr.117.  It  was  heretofore  holden,  that  an  a£lion  did  not  lie  for  publifh- 
Phiiiipsv.  -j^g  vjrords,  which  import  a  charge  of  murder,  without  an  aver- 
Cro.^  Tau  ment,  that  the  perfon  faid  to  be  murdered  is  deadj  but  the  latter 
4?io. '  7  and 


»nd  better  opinion  is,  that  the  perfon  (hall  be  intended  to  be  dead,  S'd.  53. 
unlefsit  appear  in  the  pleadings  that  he  is  alive.  ^r.'s'^'- 

3.   Of  Perjury, 

No  aftion  Jies  for  publifhing  thcfe  words  of  J.  S.y  He  is  fore-  4Rep.  15. 
fivorriy  unlefs  it  be  added,  in  a  judicial  proceeding:  but  it  does  for  Stanhope  v. 
publi{hiiig  thefe  words,  He  is  perjured ;  for  thcl'e  words  (hall  be  in-  aBuliftr. 
tended  to  mean,  that  he  is  forfworn  in  a  judicial  proceeding,  150. 

3  inft.  166. 
[Holt  V.  Scholefield,  6  Term  Rep.  691.] 

Ecclefiaftical  courts  are  not  mentioned  in  the  ftatute  of  the  5th  Crt>.  Eliz. 
of  Eliz.  againft  perjury  ;  yet  it  has  been  holden,  that  an  adtion  ^°9- 
lies  for  publifhing  thefe  words  of  J.  S.,  He  isforjhvorn  in  an  eccle-  ThompVon. 
Jtaftical  court.  [^] 

An  a£lion  lies  for  publifhing  thefe  words  of  J.  5.,  He  nvas  for-  3  Lev.  166. 
fivorn  before  a  jufiice  of  peace ;  for  this  offence,  if  not  within  the  ^^""«*l»«'- 
words,  is  certainly  within  the  purview  of  the  ftatute.  "'* 

An  a£lion  will  lie  for  publifhing  words  which  import  a  charge  iRoll.Abr. 
of  perjury,  although  it  be  not  a  perjury  within  the  ftatute;  for  39-  Pruerv. 
perjury  is  an  offence  punifhable  at  the  common  law.  -  in^^  ^5* 

No  a£lion  lies  for  publifhing  thefe  words  of  J.  5.,  He  has  for-  iRoll.  Abr. 
Jkvortt  himfelf  in  Leake  Court,  without  (hewing  that  this  is  a  court  39-  Lawev. 
which  could  compel  the  taking  of  an  oath.  3*ln'fl."ic6 

Nor  does  an  a6lion  lie  for  faying  to  J.  5,,  Thou  nvafl  forfworn  i  Roll.  Abr. 
before  the  Bifhop  of '^oxwich.',  becaufe  it  does  not  appear  to  have  69.    Keble 
been  before  him  in  his  court,  and  it  (hall  not  be  intended  that  it  ^*   ^^^* 
was. 

An  aftion  does  not  lie  for  publlfliing  thefe  words  of  J.  5.,  He  1  Roll.  Abr. 
hath  delivered  falfe  evidence  and  untruths  in  his  anfwer  to  a  bill  in  '^°: 
Chancery;  for,  as  fome  things  in  a  bill  in  Chancery  are  not  material  Brown. 
to  what  is  in  difpute  between  the  parties,  it  is  no  perjury,  although  3  in'l-  »67» 
fuch  things  are  not  truly  anfwered. 

No  aftion  lies  for  publifliing  thefe  words  of  J.  S.,  He  is  de-  4  Rep.  16. 
ieBed  of  perjury  ;  for  a  man  who  is  not  guilty  of  a  crime  may  be  Weaver  v. 
detected  ;  and  it  may  be  faid  of  every  man,  againft  whom  a  bill  of  ^vo!  Car. 
indidlment  is  preferred  for  a  crime,  that  he  is  detected  of  that  crime.  26S. 

It  is  in  one  cafe  faid,  that  an  action  does  not  lie  for  publifhing  i  Roll.  Abr. 
words  which  import  a  charge  of  fubornation  of  perjury,  unlefs  it  51-    H""* 
be  averred,  that  the  perjury  was  committed;  for  that  the  hiring  of  Pafch.^fac. 
a  man  to  commit  a  perjury  is  no  offence,  unlefs  the  perjury  have 
been  committed. 

But,  in  another  report  of  the  fame  cafe,  (for  it  appears  to  be  Cro.  jac. 
the  fame  although  reported  as  of  a  different  year,)  it  is  faid  to  have  's^-.  Harris 
been  holden,  that  fuch  words,  which  are  a  great  imputation,  are  "^^J^''^^ 
actionable,  although  it  be  not  alleged,  that  the  perjury  was  com- 
mitted. 

The  do£lrIne  of  the  laft-mentioned  report  was  confirmed  in  a  i  Roll.  Abr. 
cafe  fome  years    after ;  it  being  there  holden,  that  an  a£f  ion  lies  ^'-  , 
for  pubUfhing  thefe  words  of  A.f  He  gave  lo/.  to'^t.for  forfwear-  M%^Qit!' 
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ing  h'ltnfelf  in  Chancery ;  and  it  Is  in   this  cafe  faid,  that^it  fhall  bc 
intended  there  was  a  fubornation  of  perjury. 

4.  Of  Forgery. 

An  a£lion  lies  for  publifhing  any  words  which  import  the  charge 

of  fuch  forgery,  as  is  within  the  meaning  of  any  ftatute  againft 

this  offence. 

iRoil.Abr.       So,  for  charging  a  man  with  forgery,  although  it  be  not  fuch 

66.   Pudfey  foyggyy  33  is  within  the  meaning  of  any  itatute  againft  this  of- 

iRoiL  Abr.  lence  j  forgery  being  punilhRble  at  the  common  law. 

65.    GarbutT.  Bell. 

3Leon.2ji.  But  no  a£lion  lies  for  publifhing  thefe  words  of  J.  S.,  He  hath 
I  Roll.  Abr.  j'Qygg^  tjjg  fjand  of  J.  N.;  for,  unlefs  it  had  been  faid  to  what  deed, 
[But  this  inftrument,  or  writing  the  hand  was  forged,  thefe  words  are  too 
cafe  was  general  to  import  the  charge  of  fuch  forgery  as  is  punilhable  under 
over-ruled  flatutc,  or  at  the  common  law. 

by  the  court         '  ' 

«f  Common  Picas  in  the  cafe  of  Jones  v.  Heme,  2  Wilf.  87.  and  thefe  words.  You  are  a  rigue,  and  I 

V>ill  frovt  you  a  reguc,  for  you  forged  tny  name,  were  holden  to  be  actionable,  j 

5.  Of  Theft, 

Cro.  Tac.  ^^  aftion  lies  as  well  for  calling  a  man  thief,  as  for  charging 

114.  him  with  having  been  guilty  of  a  particular  larceny. 

Minors  v.  Lceford. 

Stra.  143.  After  a  verdi(^  for  the  plaintiff,  In  an  a£lion  for  publifhing 

Morgan  v.  thefe  words  of  him,  He  is  a  thief  of  every  thing,  it  was  faid>  in  or- 
der to  arreft  the  judgment,  that  a  perfon  cannot  be  a  thief  of  every 
thing,  the  ftealing  of  trees  growing  not  being  a  larceny.  Judgment 
was  given  for  the  plaintiff;  and  by  the  court :  it  muft  be  intended, 
that  thefe  words  import  a  charge  of  flealing  every  thing  of  which 
the  plaintiff  could  be  a  thief  j  becaufe,  as  thefe  words  include  every 
thing  which  can  be  flolen,  they  mull  intend  a  ftealing  of  that 
which  it  is  felony  to  fteal. 
jlnft.  109.  As  the  taking  and  carrying  away  of  a  thing  annexed  to  the 
realty  is  not  a  larceny,  an  action  does  not  in  the  general  lie  for 
publifhing  words,  which  charge  the  ftealing  of  fuch  thing. 
Sid.  104.  Agreeably  hereto  it  has  been  determined,  that  it  is  not  acEllon- 

Hall  V.  aijig  [o  publifh  thefe  words  of  J.  S.,  Heflole  the  putters  of  my 
•windows  ;  but  if  the  words  had  been,  Heflole  the  flutters  off  my 
•windoiusy  an  aftion  would  have  lain. 
Cro.Jac.  39.  According  to  fome  old  cafes  no  atlion  did  lie  for  publifhing 
Keiiam  V.  words,  which  import  the  charge  of  ftealing  trees  growing,  or  of 
Hob.^siV.     ^^^^  ^\tA  to  a  houfe  ;  becaufe  thefe  offences  are  only  trefpaffes. 

Cro.  Jac.  114.  674.     3  Inil.  109. 

And  although  it  be  at  this  day  adllonable,  to  charge  a  man  with 
having  been  guilty  of  cutting  down  tre^s,  or  of  ftealing  lead  fixed 
to  a  houfe,  this,  vhich  is  occafioned  by  ftatutes  made  for  punifhing 
thofe  offences,  fmce  thofe  cafes  were  determined,  by  no  means  im- 

peacheth 
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peacheth    their    authority ;     the  principle    oil   which   they  are 
founded  being  ftill  law. 

It  has  been  holden,  that  no  aftion  lies  for  publifliing  thefe  Hutt.  3!?. 
words,  I  charge  J.  S.  with  felony,  for  taking  money  out  of  my  pocket ;  JJ!?^''"'"  '• 
becaufe  the  words  do  r.ot  neceffarily  imply  a  felonious  taking. 

And  in  another  cafe  it  has  been  holden,  that  no  a£l:ion  lies  for  2 Lev.  51. 
pubiifning  thefe  words  of  J,  5.,    He  is  a  pickpocket ;    he. picked  my  ^'^^'''  "• 
pocket  of  my  money  ;  for,  as  it  does  not  appear  that  the  taking  was  iV^tr.'zi?. 
felonious,  this  might  be  only  a  trefpafs. 

But  in  another  cafe  it  is  laid  down,  that  an  a£lion  does  lie  for  l-d.Rayra. 
publifliing  thefe  words,  I  charge  J.  S.  ivithfebtiy  in  taking  my  money  v.^peitce.  "^ 
out  of  my  pocket;   becaufe  it  fnall  be  Intended,  that  the  taking  was 
felonious,  and  the  cafe  of  Mafon  v.  Thombf'jn,  upon  the  authority 
of  which  the  cafe   of  V/alls  v.  Ryines,  was  probably  determined, 
is  in  this  cafe  denied  to  be  law. 

An  a6lion  lies  for  any  words,  which  amount  to  the  charge  of  iRolI.Abr. 
petty  larceny,  for,  befides  that  the  party  guilty  of  this  offence  in-  *3  Ca-ter 
curs  a  forfeiture  of  all  his  goods,  he  is  liable  to  fuffer  the  punifti-  ^'inft"joq, 
ment  of  whipping,  or  to  be  tranfported. 

6.   Of  another  Crime. 

It  is  aftionable  to  publilh  thefe  words  of  f.  5.,  He  did  burn  a  4  Rep.  20. 
barn  with  corn  in  it^  or  a  barn  that  was  parcel  of  a  manfion-houfe  ;  Barham's 
the  burning  of  fuch  barn  being  a  felony. 

An  a£tion  lies  for  publifhing  thefe   words  of  f.  N.,  He  har-  Cro.  Jac,^ 
boured  his  fon^  knowing  him  to  be  a  Romifh  prieji;  the  doing  of  this  300.^,  Smith 
being  a  felony. 

No  adlion  lies  for  publifhing  thefe  words  of  a  perfon,  except  he  zVentr. 
be  in  an  ofBce,    He  is  a  papiJJ ;  but  it  does  for  publiftring  thefe  ^S- 
words,  He  goes  to  mafs;  for  this  renders  him  liable  to  fuffer  cor-  Mitchsii/ 
poral  punifhment. 

Heretofore  no  a6lion  lay  for  publifhing  thefe  words,  He  received  iRoll.  Abr. 
Jlolen  goodsy  knowing  them  to  be  Jlolen  ;  becaufe  a  receiver  of  fuch  ^^'^^^  ^^ 
goods  was  not  an  acceffary,  uniefs  he  had  aided  or  comforted  the  Boughton. 
thief.  Cro.  Eiiz. 

880. 

But  there  can  be  no  doubt  of  fuch  words  being  at  this  day  ac-     w.  &  m. 
tionable  ;  for  receivers  of  ftolen  goods,  knowing  them  to  be  ftolen,  '^■9- 
are  by  one  ftatute  declared  to  be  accef^uies  after  the  fa£l;,  and  by 
another  are  liable  to  be  tranfported  for  fourteen  years. 

The  books  abound  with  cafes  of  a£l;ions  for  words,  which  charge 
the  having  been  guilty  of  fuch  a£ls  of  conjuration,  witchcraft  and 
dealing  with  evil  or  wicked  fpirits,  as  were  within  the  meaning  of 
the  I  Jac.  c,  1 1 . 

Thefe  offences  being  put  an  end  to  by  the  repeal  of  that  fta-  9G.2.  c.j. 
tute,  fuch  adlions  would  confequently  have  been  at  an  end  ;  but,  to 
remove  all  doubt,  it  is  exprefsly  provided  by  the  repealing  llatute, 
that  no  fuit  fhall  be  commenced  againft  a  perfon,  for  charging 
another  with,  any  of  thefe  offences. 

Vol,  VI.  r  It 
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4  Rep.  17.        It  is  laid  down,  that  an  a£lion  lies  for  publlfhing  thefe  words  of 

Ana  Davit's  j  v^roman,  She  has  had  a  bafiard. 

cate. 

But  this  cafe  has  been  denied  to  he  law  •,  and  it  has  been  holden, 
that  no  a-£lion  lies  for  publifliing  thefe  words,  except  it  be  averred, 
that  the  baftard  has  been  chargeable  to  a  parifh  ;  for,  unlefs  it 
have  been  fo,  the  mother  of  a  baftard  is  not  liable  to  imprifon- 
ment,  under  tlie  18  Eitz.  c.  3. 

No  action  lies  for  publifliing  thefe  words  of  J.  S.,  He  is  the 
436.  Salter  reputed  father  of  a  bafiardy  except  it  be  averred,  that  the  baftard 
I  Roll^Abr  ^^^  been  chargeable  to  a  pari{h :  for,  unlefs  it  have  been  fo,  the 
reputed  father  of  a  baftard  is  not  liable  to  puuiftiment  under  the 
18  Eliz.  c.  3. 

An  atlion  docs  npt  in  the  general  lie  for  calling  a  woman  lohere^ 
36.  HafTell  t]ijg  being  only  a  fpiritual  defamation  :  but  it  lies  in  London^ 
Comb'^r-S.  whores  being  by  the  cuftom  of  that  city  liable  to  be  carted  {a). 

\[a)  It  feems  that  this  cuftom  has  never  been  proved,  fo  as  to  maintain  an  aftion  in  Weftmfnfter-hall  : 
in  the  City-court,  the  :j£lion  is  mainta'neJ,  bccaufe  tliey  take  notice  of  tlveir  own  cuiloms  without  prooK 
Dougl.  380.     4Butr.  2032.] 

It  has  been  holden,  that  no  word  tantamount  to  the  word  whore» 
is  within  the  cuftom  of  the  city  of  Londoii ;  and  confequently* 
that  no  aflion  lies  except  the  word  ivhorehe  made  ufe  of. 

But  this  cafe  is  not  now  law  ;  it  having  been  fmce  holden,  that 
an  atlion  lies  in  London  for  calling  a  woman  Jlrurnpet. 


SaJk.  694. 

1  Roll.  Abr 
38. 


Cro.  Car. 


37 


J  Roll.  Abr. 


Lutw.  )042. 
Houb!on  V. 
Miller. 

Str.  555. 
Cock  V. 
Wingficld. 

Stra.  471. 
Vicars  V. 
Worth. 
It.  545- 

Cro.  Car. 
a?9.    Hol- 
lingfhcad's 
cafe.     /i.  2G 

I  Roll.  Abr. 
44.  Turnam 
V.  Thorn. 
Cro.  Car. 
229.  261. 

I  Roll.  Abr. 
6z.  Lee  V. 
Stradwick. 


It  hath  been  holden  likewife,  that  in  London  it  is  actionable  to 
call  a  woman's  huft)and  cuckold ;  for  that,  as  this  is  tantamount 
to  the  calling  of  her  whore,  it  is  within  the  cuftom  of  that 
city. 

It  Is  not  atfblonable  to  call  a  woman  a  haiud;  this  being  only  » 
fpiritual  defamation. 


Owen,  150. 
Cudrtington 
V.  Wilkins. 

Hob.  81. 
Cuddington 
».  Wilkins. 

S  Show.  32. 
Scoble  T. 


But  It  Is  actionable  to  charge  any  perfon  with  keeping  a  bawdy- 
houfe  ;  becaufe  keeping  a  bawdy-houfe  is  an  offence  puniftaable  at 
the  common  law. 

An  a£tion  lies  for  publifliing  thefe  words  of  a  brewer,  His  beer 
is  univholefome ;  for  a  brewer  that  fells  unwholefome  beer  is  pu- 
niftiable ;  and  it  (hall  be  intended  to  mean  the  beer  which  he 
fells. 

It  is  a£tionable  to  charge  a  perfon  with  having  been  guilty  of  a 
crime,  of  which  he  has  upon  a  trial  been  acquitted. 

An  action  lies  for  charging  a  man  with  having  been  guilty  of  a 
crime,  of  which  he  has  been  convi£led  and  afterwards  pardoned  ; 
for  the  pardon  takes  away  the  guilt  as  well  as  the  punifhment. 

It  has  been  holden,  that  no  adion  lies  for  publifliing  thefe 
words  of  J.  S.f  He  is  a  regrator ;  becaufe  the  offence  of  regrating 
does  not  render  a  perfon  liable  to  the  lofs  of  life  or  limb. 
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It  has  likewife  been  holden,  that  an  action  does  not  ]ie  for  Saik.  696. 
publishing  thefe  v/ords  of  J.  S.,  He  has  fiolen  my  Zor<5?Shaftefbury'x  Turner  v. 
deer;   [for  though  imprifonment  be  the  puniftiment  for  this  of-  ^?^^' f^''- 
fence,  yet  per  Holt,   C.  J.  it  is  not  a  fcandalous  punifliment.     A  [i  think, 
man  may  be  fined  and  imprifoned  in   trtifp-^ifs.     There   muft   not  f^ysmy 
only  be  imprifonment,  but  an  infamous  punifhment].  DeGr  ■^* 

Holt  ii  ih's  cafe  carries  it  ico  f?r,  as  to  preciilon;  trr  it  is  laid  down  in  Finch's  Law,  185,  if  a  man 
maiiciouUy  utters  any  falf;  llaniler  t.)  tiie  enilargerirg  one  :n  law,  as  lo  fay,  H::  hath  reported  that  mir.ey 
h  fallen  \  for  he  pall  b;  fui,ijhed  for  fiiib  a  report,  f  it  be  f-.lji.  H^re  is  the  cafe  of  a  crime,  and  the 
punilTimenc  not  infamous  j  and  yd  F.nch  feems  lo  :ay  an'adtion  lies  for  thefe  words,     3  Wilf.  186. 1 

The  firfl:  of  thefe  cafes  is  not  law,  or  at  leafb  not  in  the  latitude 
there  laid  down  ;  for  by  the  5  Ed.  6.  c.  14.  a  regrator  is  liable  to 
be  fet  in  the  pillory  for  the  tliird  offence  -,  and  it  is  contrary  to  the 
tenor  of  many  cafes,  of  equiiUy  good  authority  with  this,  to  fay, 
that  only  words  importing  the  charge  of  a  crime,  which  may  be 
punidied  with  the  lofs  of  life  or  limb,  are  actionable. 

And  the  latter  cafe  does  not  fecm  to  be  law;  for  by  a  ftatute  3W.  &M. 
many  years  antecedent  thereto,  it  is  oi-d=i!ned,  that  a  perfon  guilty  ^-  '°* 
of  ftealing  deer  (hall,  in  default  of  paying  the  penalty  of  30/.,  be 
fet  in  the  pillory. 

But  taking  the  punifliment  for  ftealing  deer  to  have  been,  at  the 
time  this  cafe  was  determined,  only  imprifonment,  the  cafe  does 
hot  appear  to  be  law ;  inafmuch  as  it  does  not  coincide  with  the 
principle  on  which  actions  for  words  in  themfelves  aflionable  are 
founded  ;  which  is,  that  words,  which  imply  a  damage,  are  iti 
themfelves  a6lionable  \  and,  furely,  to  charge  a  perfon  with  having 
been  guilty  of  an  offence,  for  which  he  may  be  imprifoned,  does 
imply  a  damage,  for  which  he  ought  to  have  fatisfaCtion. 

The  do£lrine  of  this  cafe  is  moreover  contrary  to  what  is  laid 
down  in  the  three  following  cafes,  and  in  many  others  which  might 
be  mentioned. 

In  one   of  thefe  it  is  laid  down,  that  an  action  lies  for  any  Fresm.  46. 
words  which  import  the  charge  of  a  crime,  for  which  the  perfon  j^^>^"^  *^- 
charged  may  be  indified. 

In  another  it  is  laid  down,  that  an  adlion  lies,  for  charging  a  Saik.  694. 
woman  with  being  the  mother  of  a  baftard,  in  cafe  the  baftard  has  ^9^- 
been  chargeable  to  a  parifh  ;  becaufe  flie  is  liable  to  fufFer  impri-  -, 
fonment,  under  the  i8£//z.  c.  3. 

In  the  other  it  is  laid  down,  that  an  action  lies  for  any  words,  2Ventr.266. 
by  reafon  of  which  the  perfon  of  whom  they  are  publiflied  may  be  Waiden  v. 

.  ^       .1-         .  ^  ■'  *  ^  Mitchell, 

impriloned. 

No  a£lion  lies  for  publifliing  thefe  words  of  j.  S,,  He  is  a  rogiie^  4  Rep.  15. 
a  villain,  or  a  varlet ;  for  thefe,  and  words  of  the  like  kind,  are  to  |-f,u^°^!j''' 
be  confidered  as  words  of  heat.  ^04, 

But  an  aftion  lies  for  publilhing  thefe  words  of  J.  S.,  He  is  a  ,  RoI.  Abr. 
rogue  of  record;  for  a  perfon  cannot  be  a  rogue  of  record,  unlefs  43-  -^'if^y 
he  ftand  convifted  upon  record. 

No  action  lies  for  publilhing  thefe  words  of  J.  S.,  He  is  a  cozen-  Cro.  Jac. 

ing  k?:ave.  Brunkaid  V.  Segar. 
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1  Rol.  Abr.        So,  none  lies  for  publlfliing  thefe  words,  He  is  a  fcurv^felkiv. 

43.     Fiflier  V.  Atkinfon. 

2.  Words  which  import  the  Charge  of  having  a  contagious 
Diftemper. 

Man  being  formed  for  fociety,  and  (landing  in  almofl;  conftant 
need  of  the  advice,  comfort,  and  afliftance  of  his  fellow-creatures, 
it  is  highly  reafonablc,  that  any  words,  wliich  import  the  charge 
of  leaving  a  contagious  diflemper,  fliould  be  in  themlelves  a£tion- 
able ;  becaufe  all  prudent  perfons  will  avoid  the  company  of  a 
perfon  having  fuch  diflemper. 

It  makes  no  difference,  whether  the  diflemper  be  owing  to  the 
vifitation  of  God,  to  accident,  or  to  the  indifcretion  of  the  party 
therewith  afflicted  ;  for  in  every  one  of  the  cafes,  the  being  avoid- 
ed, from  whence  the  damage  arifes,  is  the  confequence. 

Cro.  Jac.  An  aciion  lies  for  publifliing  thcfe  words  of  J.  5.,  He  Is  a 

M4-  leher. 

Taylor  v.  •' 

Teikins.     i  Rol.  Abr.  44. 

J  Rol.  Abr.       So,  for  publiftiing  thefe  words,  He  has  the  great  pox, 

43.    Milncrv.  Reeve. 

i2Mod.248.       So,  for  calling  a  woman  Pochey  ivhore. 

"W'liitfield  V.  Powell. 

Carflakev.  [But  charging  another  with  having  had  a  contagious  diforder 
Mapiedo-  jg  j^Qf  aQionable  ;  for  unlefs  the  words  impute  a  continuance  of 
Rep.  473..  the  diforder  at  the  time  of  fpeaking  them,  the  gift  of  the  acflion 
Taylor  v.  fails  ;  for  fuch  a  charge  cannot  produce  the  effetl  which  makes  it 
Hall,  2  Str.  ^j^g  fubjefl  of  an  action,  namely,  exclufion  from  fociety.    To  make 

fuch  words  aclionable,  fome  fpecial  damage  mufi  be  alleged  in 

confequence  of  them.] 

3.  "Words  which  are  difgraceful  to  a  Perfon  in  an  Office. 

/  As  any  words  publifhed  of  a  perfon,  who  is  in  the  enjoyment  of 

9n  office  of  honour,  profit,  or  truft,  which  import  a  charge  of  un- 

jfitnefs  to  difcharge  the  duty  of  the  office,  muft  be  prejudicial  to  that 

j)erfon  ;  fuch  words  are  in  themfelves  a6lionable. 

Salk.  695.    ;■     If  a  perfon  be  in  an  office  of  profit,  words  which  import  a 

Pr^nn**        ;  charge  of  inability,  are  as  well  actionable  as  thofe  which  imply  a 

Il>.  698.      |"vvant  of  integrity.     But  if  the  office  be  an  office  of  honour,  no 

1  Rol.  Abr.r  adlion  lies,  unlefs  the  import  of  the  words  be  a  charge  of  want  of 

^5*  I  integrity  j  for,  although  a  perfon  cannot  help  his  want  of  ability, 

'.he  may  his  want  of  integrity. 
Cro.  Jac.  Wherever  words  in  themfelves  not  actionable  become  fo,  by 

woodvXu^V.  ^^'"g  publifhed  of  a  perfon  .in  an  olfice,  it  muft  appear  from  the 
Hetl.  167.  words  themfelves,  or  from  the  pleadings,  that  they  were  publiflied 
1  Lev.  280.  concerning  him  as  an  officer ;  for  the  ground  of  fuch  words  being 
1360.^^™'    a<^ionable,  is  the  prejudice  to  a  perfon  in  his  office. 

J  Sua.  618.     2  Stra.  1168. 
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I,   T'o  a  Perjon  in  a  judicial  Office. 

An  a£lion  lies   for   publilhing  thefe  words  of  a  Lord  Chief  Heti.  167. 

Baron,  M'j  Lord  Chief  Baron  cannot  hear  of  one  ear.  Alieilon  v. 

Moor. 

An  adlion  lies  for  publifhing  thefe   words  of  a  judice  of  the  Hob.  140, 
peace,  He  is  a  common  barreter.  ,  , ,  Thornton  v. 

Jobfon.  1  Ro!.  Abr.  59. 

So,  for  publiflilng  thefe  words.  He  is  a  corrupt  man.  i  Rci.  Abr. 

57.     Bi(hop 
of  Coventry  v.  Wortiy. 

So,  for  pubHfhing  thefe  words.  He  is  aforfwornjujlice.  x  Lg^  ,33_ 

Carne  v.  Ofgood. 

So,  for  pubHfhing  thefe  words.  He  is  afalfe  ji/JIice.  Cro.  Eiiz. 

358.    Wright  V.  Moorh J ufe. 

So,  for  publifhing  thefe  words.  He  is  but  a  half-eared  jufiice,  he  Cio.  Car. 
ivill  hear  but  one  tide .  .,  ,  ^^3- 

•^  MaiTiam  v.  Bridge. 

So,  for  publifhing  thefe  words,   /  have  often  been   ivith  him  for  Cro.  Car.  14. 
jufUce^  but  juver  could  get  atiy  at  his  hand  but  injujlice.  IiTiam  v. 

Vork. 

So,  for  publifliing  thefe  words,  He  did  for  malice  and  fpleen  many  Cro.  Jac. 
times  luref  the  lawy  and  pervert  juflice  to  ferve  his  on.vn  turn.  240. 

Beaumond 
V.  Hanings. 

?iO,  for  publifhing  thefe  words,    He  is  a  debauched  man,  and  not  i  Rol.  Abr. 

fit  to  be  a  iuftice  of  peace.  ^^  48. 

•'  J  J  J  r  Hammond  v.  KingfmiJl. 

So,  for  publifliing  thefe  words,  He  covereth  and  hideth  felonies,  4  Rep.  ig. 
and  is  not  ivorihy  to  be  a  jiflice  of  peace.  Stuckley  v. 

Bulhead. 

So,  for  publifhing  thefe  words,  He  is  a  rogue,  a  rafcal,  a  villain^  S  Mod,  270. 
and  a  liar.  „,  ,         Afton  v. 

Llagrave.     Lord  Raym     1569. 

But  no  adion  lies  for  publifhing  thefe   words  of  a  juflice  of  Saik.  6  ,5. 
peace.  He  is  an  afs,  and  a  beetle-headed  juf  ice  ;  becaufe  thefe  words  ^°y  ^^ 
import  only  want  of  ability.  ^WiSib" 

No  atlion  lies  for  publifliing  thefe  words  of  a  juflice  of  peace,  Cro.  Eiiz. 
He  is  a  bloodfucker ;  for   it   cannot   be  intended,  what  blood  he   ^°^- 
fucked     ■  "'^'"'■''  "' 

If  the  a£lionabIe  words  publiflied  of  a  juftice  of  peace,  appear  i  Lev.  280. 
to  have  been  p'bliflied  concerning  his  office  of  a  juflice  of  the  Ca.nev. 
peace,  it  is  not  neceilary  to  allege,  that  at  the  time  of  publifljing      ^°°  * 
the  words  there  was  a  colloquiuni  concerning  his  office. 

Wherever  words,  for  publifliing  of  which  an  a£lion  would  lie,  Stra.  420. 
are  fpoken  to  a  juflice  of  peace,  when  he  is  in  the  execution  of  the  */S*'- 
ofHce  of  juflice  of  the  peace,  the  fpeaker  may  be  proceeded  againft  65 "(16^  ' 
by  indi£lment  or  information. 

In  an  a£lion  brought  by  J  S.  who  had  pronounced  a  fentence  Cro.  Eiiz. 
as  judge  of  a  court  of  Admiralty,  for  publifhing  thefe  words,  The  3f  5 
/aid  fentence  was  given  corruptly,   it  was  holden,  that  the   a£lion  Curieny! 
lay  i  although  it  was  not  averred,  that  the  fentence  was  given  cor- 
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ruptly  by  J.  5.  ;   and  by  the  court— It  mufl  be  inteiuled,  that  the 
words  weie  publiflied  of  J.  5.  who  gave  the  fentencc. 

2 .    To  a  PcyJ-.n  in  an  Office  of  Trnjl. 

Hob.  140.  An  acllon  lies  for  publiftiing  tliefc  words  of  a  perfon  in  a  pub- 
Thonuonv.  ij^]^  ofiice.   He  ts  a  common  karretor. 

Jobfon. 

I  Rol.  Abr.  59. 

Cro.  Jac.6s.  So,  for  publifhing  thcfe  words  of  a  commiflloner  for  examin- 
Moor  V.        jnp  witnefles  in  a  caufe  in  the  court  of  Chancery,    He  is  a  corrupt 

man.  • 

1  Rol.  Abr.        So,  for  publifliing  thefe  words  of  fuch  commidioner,  He  hath 

56.  Moor     iaken  bribes  to  faiyour  one  of  the  parties. 

I  Rol.  Abr.        So,  for  publifhing  thefe  words  of  fuch  commifHoner,  He  hath 

57.  Farker  altered  the  depofitious  that  ivere  taken, 
V.  Large.  '' 

3  Rol.  Abr.        If  thefe  words  are  pubUflied  of  a  churchwarden,  He  hath  cheated 

58.  Strode   ^/-/^  pari/h,  an  action  lies  j  for  the  words  import  a  milbehaviour  in 

V.Holmes.  cr  r  ^      a 

Cro.Eiiz.      an  office  of  trult. 

358. 

3  Rol.  Abr.        If  thefe  worc^s  are  publifhed  of  the  Reward  of  a  court,  He  hath 

58.^  Powell  n^ronged  me  in  his  court,  and  hath  not  performed  his  office  according  to 

law,  an  atlion  hes ;  a  charge  of  great  mifbehaviour  in  an  office  of 

truft  being  tht- reby  imported. 
Cro.  Car.  If  thefe  words  are  publiihed  of  a  biilifF,  or  of  any  fervant  who 

4-0'  is  to  account  for  money  received,  He  is  a  cozening  knave  to  the  per- 

jBiege.     '     f^^  '^'^°  employ  and  confides  in  him,  an    atlion   lies  ;   for  the  words 

amount  to  a  (lander  in  an  office  of  truft. 
Onflow V.  [But  thefe  words  fpoken  of  a  member  of  parliament,  ^s  to  in- 

^w-^f  n-,  J^>'"^"^S  °'^''  numbers  to  obtain  redrefs,  I  am  totally  againfi  that  plan ; 
2BI.  Rep.'  .A^  flj  to  inftrticling  Mr.  Onflow,  ive  might  as  well  inffrucl  the 
753.  S.  C.    winds;   andjhould  he  even  promife  his  affiflance,   I  ffjould  not  expeEi 

him  to  give  it  us,  were  holden  not  to  be  aclionable.] 

[  4.  Words  which  are  difgraceful  to  a  Perfon  of  a  Profcffion  or 

Trade. 

Words  in  themfelves  not  adlionable  become  fo,  whenever  any 
perfon  is  thereby  difgraced  in  his  profeffion  or  trade  ;  for  although 
it  may  be  difficult  to  prove  the  fpecial  dam;ige  received  from 
them,  nothing  is  more  clear,  than  that  fuch  words  have  a  diredt 
and  certain  tendency,  to  injure  the  perfon  of  whom  they  are  pub- 
liihed. 
sSaund.  But  in  all  anions  for  words  of  this  kind,  it  mufl  appear  from 

6°6  116*'  *^^  vvords  themfelves,  or  from  the  pleadings,  that  at  the  time 
Cm;,  jac.  of  publiflTing  the  words  there  was  a  colloquium  concerning  the 
557.  profeffion  or  trade  of  the  perfon  of  whom  they  were  publifhed. 
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1.   To  a  Clergyman. 

An  action  lies  for  publifliiug  thefe  words  of  a  clergyman,  He  h  All.  63. 
a  drunkard ;  drunkennefs  being  an  offence  for  wKich  a  clergyman  i^'^J  v.  Ro- 
is  liable  to  be  deprived  of  his  preferment,  '"  '^"' 

So,  for  publiftiing  thefe  words,  He  preacheth  nothing  but  lies  and  3  Lev,  17. 

malice  in  the  pulpit.  „,  , ,  „  <^randcn  v. 

^    ^  Walden.    i  Roll.  ./\br.  58. 

So,  for  publifhing  thefe  words,  He  is  a  rogue  and  a  dog^  and  will  Comb.  253. 

never  be  good  till  he  is  three  feet  under  grou7id ,    I  had  rather  my  fon  P^^ock  v. 
Jljould  make  hay  on  a  Sunday  than  go  to  hear  him  preach. 

So,    for  publiihing   thefe  words,    He  is  an  old  rogue y  and  a  co7i-  Sti-.  046. 

temptible  fellow y  and  hated  and  dej'pijcd  by  every  body.  Mt'Cj^rave  v. 

2.    To  a  Phyfician  or  a  Surgeon. 

If  a  barrifter  bring  an  aftion  for  the  publication  of  words,  which  2  Ventr.  28. 
are  difgvaceful  to  him  in  his  profcffion,  it  mud  be  averred,  that,  at  ^'"S  ^• 
the  time  of  publifhing  the  words,  he  was  a  pr;i6lifing  lawyer  ;  foi*,   r«„^whe- 
unlefs  he  were  at  that  time  a  pra^lifing  lawyer,  he  could  not  be  the/ any  ac- 
injured  by  the  words.  tion  will  pro- 

^  ■'  _  _  perly  lie  /or 

words  fpoken  of  phyficians  and  barrifters,  their   fees  being   merely  honorary,  and  not  demanddb;e  in  a 
couit  of  lavv.j 

There  has  been,  perhaps,  no  determination  upon  the  point ; 
but  it  feems  equally  neceflary,  that,  if  a  phyfician  bring  an  action 
for  the  publication  of  words,  which  are  difgraceful  to  him  in  his 
profelTion,  he  (liould  aver,  that,  at  the  time  of  publiihing  the 
words,  he  was  a  pra6li{ing  phyfician. 

An  a£lion  lies  for  publiihing  thefe  words  of  a  doiflor  of  phy-  i  Roll,  Abr. 
fick,  He  is  nofcholary  without  averring,  that,  at  the  time  of  pub-  54-  Cawdry 
lifiiing  the  words,  there  was  a  colloquium  concerning  his  profef-  ^Vo  Car^^' 
fion  ;  becaufe  no  man  can  be  a  good  phyfician,  unlefs  he  be   a  270. 
fcholar. 

So,  for  publifliing  thefe  words,  He  is  an  empirich  and  mounte-  1  Roll.  Abr. 
bank.  srGoddart 

V.  Haftlfoo:. 
So,  for  publifliing  thefe  words.   He  is  a  quackfalver»  i  RqH.  Abr. 

54.     Allen  «.  Eaton. 

It  has  been  holden,  that  no  aftion  lies   for  publifhing  thefe  Cro.  Eiiz. 
words  of  a  phyfician,   He  hath  killed  a  patient  with  phy ftck^    uniefs  ^-°-  ^'    "> 
it  be  added,  that  he  did  it  knowingly  and   willingly  ;  for,   as  a  ivi'.'"ao Lu 
phyfician  may  millake  a  cafe,  and  undefignedly  give  improper  me- 
dicines, thefe  words  are  no  difgrace  to  him  in  his  profeflion. 

This  determination  was  contrary  to  the  opinion  of  Clinchy  J. 
and  the  reafon  upon  which  it  is  founded  is  not  apparent.  It  is 
certainly  a  difgrace  to  a  phyfician  in  his  profelTion,  to  have  It  be- 
lieved, that  a  patient  died  by  taking  improper  medicines,  pre- 
fcribed  by  him ;  and,  by  comparing  this  cafe  with  fome  later 
cafes,  it  feems  clear,  that  words,  which  imply  ignorance  iii  the 
art  a  perfon  profeflcs,  are  adlionable. 
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win.  40.  It  is  laid  down  in  one  cafe,  tliat  an  aftion  lies  as  well  for  pub- 

Auditor         lifhing  words,  wliich  import  a  want  of  knowledge  in  a  perfon  of  a 
M.^  20  lac.  profclnon,  as  for  words  which  import  a  want  of  fidelity. 

[For  imputation   of   ignorance   to   one  in  a  protenion,  1  think,  an  adlion  vviil  certainly  lie.     PcrDt 
Grey,  C.  J.  3  Wilf.  186.] 

Hetl.  69,  In  another  cafe  it  is  laid  down,  that  an  a£l:ion  lies  for  puhliflnng 

v^'h  Viii  ^^^^^^  words  of  a  furgeon,  who  had  J.  S.  under  his  care.  He  killed 

Mch.  3Car.  J- ^->  although  it  be  not  averred,  tiut  he  did   it  knowingly  or 

voluntarily. 

TiMod.  And   in  another  cafe   it  is  laid  down,  that  an  a£lion  lies  f6r 

2ii.  'lutler  publifliing  thefe  words  of  an  apothecary,  He  killed  a  patient  with 

r'afch!'"'  his  phyjicl. 
&  Ann, 

Hetl.  175.  No  a6lion  lies  for  publifliing  thefe  words  of  a  furgeon.    He  poi- 

Suego;  s       Jgf,ed  the  nvound  of].  S.,  for  it  might  be  proper  in  order  to  cure  the 

wound,  to  do  this. 
J  And.  zSS.       But,   if  thefe  words  are  publifiied  of  a  furgeon,    He  poifoned  the 
Ca.  277-        ivGUfid  of  his  patient  for  gain  of  moneys  an  adlion  lies. 

2-   To  a  Barrifter  or  an  Attorney  at  Law. 

jVentr.zS.       If  a  barrifter  bring  an  aclion   for  the   publication  of  words, 
King  V.        which  are  a  difgrnce  to  him  in  his  profefiion,   he  mufi  aver,  that 

at  the  time  of  publifliing  tlie  words,   he  wjs  a  praclifing  lawyer; 

for  if  he  were  not  at  that  time  a  praclihng  lawyer,  he  could  not 

be  injured  by  the  words. 
Poph,  207.        A  barrifter,  who  brings  fuch  aftion,  muft  alfo  aver,  that,  at  the 
Gary's  cafe,    time  of  publifhing  the  words,  he  was  homo  condliarius  is'  erttditus 

in  lege  ;  it   not  being  fuflicient  to  aver,  that  he  \\"!lS  homo  eruditus  in 

An  aftion  lies  for  publifinng  thefe  words  of  a  barrifter,  He  has 
Snail  V.  deceived  his  client y  and  revealed  the  fecrets  of  his  caufe. 

Gray,    i  Roil.  Air.  57. 


Lake. 
Styles,  231 


Co.  Entr. 


zVentr.  28.       So,  for  publifliing  thefe  words,  He  ivill  give  you  vexatious  coiin- 
^■'"^  ^*         f/7,  and  then  milk  your  piirfe  and  fill  his  oivn  pocket. 

I  Roll.  Ahr.       So,  for  publiihing  thefe  words,  He  is  no  la^vyer^  he  cannot  make 
S'l-'  J^*"''^  a  leafe  ;  they  are  fools  that  go  t»  him  for  law, 

^      ~  So,  for  publifliing  thefe  words.  He  is  a  dunce^  and  will  get  no- 

382.   P-'.rd  thing  by  his  prof tffion. 
V.Johns.      I  Roii.  Ab..  55. 

1  Lev.  7.97.        An  aftion  lies  for  publifliing  thefe  words  of  an  attorney  at  law, 

Powell  V.       //^.  cannot  read  a  declaration. 
Jones. 

Sid.  317.  So,  for   publifliing  thefe  words,  He  has  no  more  law  than  Mr» 

Eaker  v.        Q^ ^  hitlL  or  no  more  law  than  a  poofe. 

Morfue. 

Dsy  V,  [So,  for  thefe  words,  What^  does  he  pretend  to  he  a  lawyer  ?    He 

So, 


Buiier.  j'j.  j^Q  j^iQ^g  ^  lawyer,  than  the  devil. 1 

3  Wilf.  59' 
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So,  for  publifhing  thefe  words,   He  will  overthroiv  his  cUetifs  Cro.  EUz. 
r  5  9" 

^^HJ^'  Martyn  v.  Burling, 

So,  for  publifhlng  thefe  words,  He  is  nvell  knonvn  to  be  a  corrupt  4  Rep.  16. 
man,  and  to  deal  corruptly.  ^J'/'^  ^^^  ' 

So,  for  publifliing  thefe  woids,  He  is  a  cheat.  Hetl.  167. 

Allfton  V.  Moor.     1  Roll.  Abr.  53. 

So,  for  publifhing  thefe  words,  He  is  a  rogue.  1  RoH.  Abr. 

52.  Shaw  V.  Wakeman. 

So,  for  publifhing  thefe  words.  He  is  a  common  barretor.  Cro.  Eliz. 

171.    Pioad  V.  Ha'.ves.     Hob,  14.0. 

So,  for  publifhing  thefe  words.  He  is  a  knave.  i  Roll.  Abr. 

52.  NichoUs  V.  Webb.      I  Freem.  277. 

So,  for  publifliing  tbefe  words,  He  is  an  extortioner,  and  one  told  i  Roll.  Abr. 

me  he  cozened  him  of  ten  pounds  in  a  hill  of  colls ;  it  being  contrary  to  55-   St.mley 
,  1       r  ■'  -^         ,  -1  r    "^   .  n.-  v.  Bofwell, 

the  oath  or  an  attorney,  to  d«'  guilty  or  mal-practice. 

So,  for  publilhing  thefe  words,   Hejlirreth  up  fuits,  and  once  pro-  i  Roll.  Abr. 
mifed  me,  that  if  he  did  not  recover  in  a  caufe  for  me,  he  would  take  no   '^^'V^     ** 
charges  of  me  ,•  becaufe  flirring  up  fuits  is  barretry,  an.  I  undertaking  Hub.  117. 
a  fuit  no  purchafe  no  pay  is  maintenance. 

So,    for   publifliiiig  thefe  words,  He  is  a  rogue  for  taking  your  Stra.1138, 
money,  and  has  done  nothing  for  it,  he  is  no  attorney  at  Iciv,  and  dares  ^-^andle 
not  appear  before  a  judge ;   what  ftgnifies  going  to  him^  he   is  only  an 
attorney  s  clerk  and  a  rogue,  he  is  no  attorney. 

So,   for  publifliing  thefe  words,    He  is  a  common  maintainer  of  Hob.  117. 
fuits,  and  a  champertor,  and  I  will  have  him  thrown  over  the  bar     ^^^^'^^^' 

J         ^  r  3  naby.  i  RolL 

next  term.  Abr.  55. 

It  has  been  holden,  that  an  action  does  not  lie  for  publifhing  Win.  40. 
thefe    words    of   an    attorney,    He  77tade  falfe  writings .   becauie  '^"'^;''"' 
thefe  words,  it  not  being  the  bufinefs  of  an  attorney  at  law  to  j^^ 
make  writings,  are  no  difgrace  to  him  in  his  profeflion. 

But  it  is  probable,  that  an  aflion  would  at  this  day  lie,  for 
publilhing  fuch  words  of  an  attorney  •,  for,  although  it  may  not 
have  been  fo  heretofore,  it  is  at  this  day  ufual  for  attornies  at  law 
to  make  writings. 

4.   To  a  Perfon  profejfing  an  Art, 

An  aftlon  lies  for  publifhing  thefe  words  of  a  midwife.  Many  Cro.  Car. 
have perijhed for  her  want  ofjkill.  ^"'  *?°"'* 

A.  faid  to  B.,  who  intended  to  fend  his  fon  to  be  under  the  Hetl.  71. 

Watfon  V. 
V'anderlalh. 


care  of  C.  a  fchoolmafter,  Put  not  your- fon  to  him,  for  he  will  come     3"'^"''- 
away  as  great  a  dunce  as  he  went.     It  was  holden,  that  the  words 
were  aftionable. 

If  thefe  words  are  publifhed  of  a  land-furveyor,  He  is  a  cheating  Cro.  jac. 
knave,  an  action  lies  ;  for,  as  land-furveying  is   an  art  wherein  5°4- 
flcill  is  required,  thefe  words  touch  a  land-furveyor  in  his  profef-  Euft"acc'!  ^ 
Con,  and  means  of  getting  his  living. 

S.T. 


2i8  Planner* 

5.   To  fl  Tradefiihiti. 

Saik,  694.         It  is  in  the  general  true,  that  an  action  does  not  lie  for  publifli- 

Ro^be^r^  ^*  ing  words,  not  in  themfelves  actionable,  of  a  tradefman ;  unlefs  it 

s  Saund.  be  averred,  that  at  the  time  of  publifliing  the  words,   there  was  a 

3''7'  colloquium  concerning  his  trade. 

Latch,  114. 

I  Lev.  1 1  j.  230.     2  Lev.  62.     Stra.  6^6.  1 1  69.      Ld.  Raym.  1417. 

3  Lev.  115.        But,  if  it  appear,  from  the  words  publiflied  of  a  tradefman,  that 
*5o-  they  were  publiflied  concerning  his  trndc,  it  is  not  neceflary  to 

c  wTd.^rS.  ^ver,  that,  at  the  time  of  publifliing  them,  there  was  a  colloquium 
Str.  6.  6.       concerning  his  trade. 

Ld.  Raym.  1417. 

iLev.  61.  If  thefe  words  are  publifhed  of  a  tradefman,  Have  a  care  cf  him 

do  not  deal  tvith  him^  he  is  a  cheat,  he  has  cheated  all  the  farrners  at 
E.,  and  noiv  he  is  come  to  cheat  at  F.,  an  a£lion  lies,  although  it  be 
not  averred,  that,  at  the  time  of  publifliing  them,  there  was  a 
colloquium  concerning  his  trade ;  it  being  apparent,  from  the 
words,  that  they  were  publiflied  concerning  his  trade. 
Ld.  Raym.  So,  for  publilhing  thefe  words  of  a  tradefman,  He  is  a  forry  piti- 
l,T°t  fill  felloiUy  and  a  rogue  ;   he  compounded  his  debts  at  fix  Jhil lings  in  the 

Smith.    '     pound :  although  it  be  not  averred,  that,  at  the  time  of  publifli- 
ing them,  there  was  a  colloquium  concerning  his  trade  5  for  thefe 
words,  publifhed  of  a  tradefman,   mufl   greatly  lelTcn  his  credit, 
and  be  very  prejudicial  to  him. 
Str.  8gS.  In  an  a£tion  upon  the  cafe  for  publifliing  a  libel,   the  plaintiff 

Deian^"  "'    *^*^clared,  that  he  was  a  gunfmith,  and  that,  it  having  been  inferted 
rFit2g.*i2i.   i"  t^t;  Craffnan,  that  he  had  the  honour  to  prefent  the  Prince  of 
i^s.  s.  c.    Wales  with  a  gun  two  feet  fix  inches  long,  which  would  flioot  as 
^Barnaid.     ^^^  ^^  ^^^  ^  ^^^^  longer,  and   to  kifs  his  Royal  Highnefs's  hand, 
438.  s.  c]    upon  being  appointed  his  gunfmith,  the  defendant,  with  intent  to 
fcandidize  him  in  his  trade,  pubhflied  an  advertifement  in  thefe 
words,    *'  V/hereas   there   was  an   account   in  the  Craft/man  of 
*'   Jchn  Harmon^  gunfmith,  making  guns  two  feet  fix  inches  long 
"  to  exceed  any  made  by  others  of  a  foot  longer,  (with  whom  it 
*'  is  fuppofed  he  is  in  fee,)   this  is  to  advife  all  gentlemen  to  be 
*'  cautious,  the  faid  gunfmith  not  daring  to  engage  with  any  artift 
"  in  town,  nor  ever  did  make  fuch  an  experiment  (except  out  of 
*'  a  leather  gun),  as  any  gentleman   may   be  fatisfied  of  at  the 
"  Clrofs  Guns  in  I.ong-Acre"     It  was  holdcn,  that  an  action  lay 
for  this  advertifement. 
Cro.  Car.  If  an  ad'tion  be  brought,  for  publifhing  words  of  a  tradefman, 

'^M  1^'°'^'^  concerning  his  trade,  it  muft  be  averred,  that  at  the  time  of  pub- 
lifliing them  he  was  in  trade  ;  for,  if  he  were  not  at  that  time  in 
trade,  his  credit  could  not  be  hurt  by  the  words. 
Cro.  Jac.  In  an  action  for  publifhing  words  of  a  tradefman,  upon  the  firfl 

v^A-lST"^^''  day  of  May,  it  was  averred,  that,  for  five  years  preceding  the  firft 
day  of  Alay,  the  plaintiff  had  exercifed  the  trade  of  a  draper.  It 
was  objected,  that  it  eight  to  have  been  averred,  that  he  did  exer- 

cife 


Reeve  v 

Hoigate. 


^lantiCL  219 

cife  the  trade  on  the  day  the  words  were  publlHied  :  but  by  the 
court    -It  is  v/ell  enougii,  for  it  fhull  be  intended  that  he  did. 

It  was  holden,  that  an  a6lion  iies  for  publifliing  thefe  words  of  i  Lev.  115. 
z  limthuruev,  He  is  a  cheating  knave ;   and   by  the  court — If  flan-  Terry  v. 
derous  words  are  publi.'hed,  concerning  the  trade  of  a  tradefmau,     °°^^'^' 
it  is  not  material  of  how  low  a  kind  the  trade  is. 

An  action  lies  for  publiihing  thefe  words  of  any  perfon  who  do.  dr. 
feeks  his  living  by  buying  and  felling,  He  is  a  bankrupt  hia^ve,  and  5^5-  Squire 
not  worth  three  halfpence. 

An  a(n:ion  lies  for  publi(hing  thefe  words  of  a  flioemaker,  He  is  Cro.Car.31. 
a  bankrupt ;  for,  as  the  gain  of  a  fhoemaker  does  not  arife  from  Crumpev. 
manual  labour  only,  but  great  part  thereof  from  buying  leather,     ^'^"^' 
and  felling  it  again,  when  manufadlured  into  flioes,  he  may  be  a 
bankrupt. 

If  a  perfon  brin^  an  action  for  the  publication  of  thefe  words  of  sid.  299. 
him,   He  is  a  bankrupt,  he  muil  aver,  that  he  feeks  his  living  by   Emmerfon's 
buying  and  felling ;  for  it  is  not  futhcient  to  aver,  that  he. gets 
divers  gains  by  buying  and  felling. 

An  action  lies  for  publiihing  thefe  words  of  a  tradefman,  He  is  Ld.  Raym. 
a  forry  pitiful felloiVy  and  a  rogue,  arid  cofnpounded  his  debts  at  five   ^^°°• 
Jljillitigs  in  the  pound.  Smith. 

An  adtion  iies  for  publifliing  thefe  words  of  a  tradefman.  He  Carth.  330. 
is  a  pitiful  fell 01V,  and  tiot  able  to  pay  his  debts.  T    k^' 

So,  for  pubhfhing  thefe  words,  He  takes  goods  of  his  eufiomerSy   iRoll.  Abr. 

and  pawns  them,  and  is  not  a  man  to  be  trufled.  ■59'    *^°'''^ 

•*  '  ^  V.Cook. 

So,  for  publifhing  thefe  words,    He  is  not  able  to  pay  fixpence  in  1  Roll.  Abr. 

the  pound  to  his  creditors  of  their  debts.  v°Rookes? 

An  a£tion  lies  for  publifiiing  thefe  words  of  a  leiitherfeller,  He  i  RoU.Abr. 
hath  cozened  you  ;  he  fold  you  lamh-fk'ins  for  fonniois-Jhin  ;   do  not  go  to  f,^',^*"^' 
him,  for  he  ivill  cozen  you,  the  words  being  a  charge  of  a  fraud  in   Mafgn." 
the  courfe  of  trade. 

An  adlion  lies  for  publifliing  thefe  words  of  a  goldfmith,  He  is  1  Roil.  Abr. 
a  cozening  knave,  he  fold  a  copper  chain  for  a  gold  one.  ^"  ^^'^^  ^ 

An  aflion  lies  for  publifliing  thefe  words  of  a  tradefman.  He  is  Ld.  Raym. 
a  cheating  old  tcguc,  ami  has  cheated  the  fatherlefi  and  the  widow.  '4-|'7-  ^"'^~ 

An  a6lion  does  not  lie  for  publifliing  thefe  words  of  J.  S.,  He  1  Roll.  Abr, 
cozened].  N.  in  the  fa!e  of  barley,  unlefs   it  be   averred,  that  J.  S.  t^^^^J^^^"' 
did  feek  his  living  b/  buying  and  felling  barley  j  for,  if  he  did  not, 
he  could  not  be  injured  by  the  words. 

If  thefe  words  are  publilhcd  of  a  blackfmith,  He  cozened  J.  S.   i  Roll.  Abr. 
in  a  tire  of  wheels,  an  a£tion  does  not  lie  ;  for  it  might  be  in  the  55-   ^'<^''- 
price ;  and  it  may  be  faid  of  every  tradefman,  who  has  fold  a  li^g. 
thing  for  more  than  it  is  worth,  that  he  cozened  in  the  price  of  that 
thing. 

An  a£tion  does  not  lie  for  publifliing  thefe  words  of  a  carpenter,  2  Str,  707. 
He  has  charged  J.  S.  for  forty  days^  work,  and  received  the  money  for  Lancafter  v. 
the  work,  that  might  have  been  done  in  ten  days,  and  ke  is  a  rogue  for 
his  pains. 
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(C)    Some  WorJs  which  become  actionable  by  rea- 
Ibnof  the  Damage  received  from  them. 

4  Rep.  17.      T  F  y.  5.  have  received  a  temporal  damage,  from  the  pubUcation 
Anne  Da-      1    pf  thefe  wovds  of  him.  He  is  o  hafiard^  an  ad\ion  lies  ;  although 
the  words,  ueing  only  a  fpiritual  defamation,  are  not  in  them- 
felves  adlionable. 
iRoll.  Abr,       In  an  a6lion  upon  tlie  cafe  the  plaintiff  declared,  that  he  was 
38.  Hum-    j^gjj.  appo^ei^j-  tQ  j^is  father,  who  was  feifed  in  fee  of  land  of  the 
Strutfield.      Value  of  forty  pouuds  a  year  ;  that  it  was  the  intention  of  his  fa- 
ther to  fufFer  this  land  to  dcfccnd  upon  him  ;   and  tliat  the  defend- 
ant, with  an  intent  to  caufc  the  diiinheritance   of  the   plaintiiF, 
publiflicd  thefe  words  of  him.   He  is  a  bajlard :   by  reafon  v.'hcre- 
of  the  plaintiff's  father  had  fignified  a  defign  of  difinheriting  him. 
It  was  holden,  that  the  aclion  lay  on   account  of  the   temporal 
damage. 
Cro.  Jac.  In  an  a6lion  upon  the  cafe  the  plaintiff  declared,  that  land  was 

-^3'  fettled  upon  his  grandfather  and  the  heirs  of  his  body  \  that  his 

EUis^  *  f^'f'Cr  left  divers  ions,  of  which  he  is  the  youngeft ;  that  his  elder 
brotht^rs  are  living;  that  J.  S.  being  about  to  purchafe  the  land, 
did  offer  him  a  fum  of  money  to  join  in  a  conveyance  thereof; 
and  that  the  defendant  publiflied  thefe  words  of  him,  He  is  a 
hajiarcl :  by  reafon  whereof,  J.  S.  did  now  refufe  to  give  him  the 
money,  for  joining  in  a  conveyance  of  the  land,  which  he  had  be- 
fore offered.  Judgment  being  given  for  the  plaintiff,  a  writ  of 
error  was  brought  in  the  Exchequer-chamber;  in  which  it  was 
affigned  for  error,  that,  as  tlie  plaintiff  had  not  at  the  time  of 
pubiiihing  the  words  any  title  to  the  land,  the  a^lion  does  not  lie. 
The  judgment  was  affirmed ;  and  by  the  court — Although  the 
plaintiff  had  not  at  the  time  of  publiffiing  the  words  any  title  to  the 
land,  he  is  in  poffibility  inlicritable  thereto.  It  does  moreover  ap- 
pear, that  by  reafon  of  the  publication  of  tlie  words,  j.  S.  does  now 
refufe  to  give  the  money  to  the  plaintiff,  for  joining  in  a  convey- 
ance of  the  land,  which  he  did  before  offer  ;  and  coufequently  the 
plaintiff'  has  fuftained  a  prefent  damage. 
+  Rep.  18.  In  an  ;;£lion  upon  the  cafe  the  plaintiff  declared,  that  he  was 
^y''^\y\'  ^^'^^^^  '^^  ^'^^^  manor  of  A.^  which  was  purchafed  by  him  in  fee  of 
tfdca.  ^^'''  Gesrge  Lord  Audley,  that  he  was  in  treaty  with  J.  S.  for  a  leafe  of 
the  manor  at  the  rent  of  a  hundreil  pounds  a  year  ;  and  that  the 
defendant,  knowing  of  the  treaty,  publiffied  thefe  words,  I  have  a 
kiifc  of  the  manor  of  h.  for  ninety  years ^  and  did  moreover  publiffi  a 
leafe  for  ninety  years,  fuppofed  to  be  made  by  the  grandfather  of 
George  Lord  AudUy  to  Edivard  Dichenfotiy  the  defendant's  late 
hufband  ;  whicli  he  aff:rmed  to  be  a  good  leafe,  and  offered  to  fell 
as  fuch  ;  whereas  the  truth  is,  that  tlie  leafe  was  counterfeited  by 
her  hufband,  and  that  fhe  knew  the  l-.-afe  to  be  a  counterfeit  leafe  : 
by  reafon  of  which  words,  and  the  publication  of  the  leafe,  J.  S. 
did  not  proceed  in  tlie  treaty  for  a  leafe.  The  defendant  by  her 
pica  traverfed,  that  ftie  knew  the  leafe  to  be  a  counterfeit  leafe. 

,  Upon 


ITpOn  a  demurrer  to  this  plea,  it  was  holden,  that,  as  the  defend- 
ant's knowledge  of  the  leafe  being  a  counterfeit  leafe,  is  not  tra- 
verfable,  it  muft  be  intended,  that  fhe  knew  the  leafe  to  be  a 
counterfeit  leafe.  It  was  moreover  holden,  that  the  aQion  lay  ; 
becaufe  the  treaty  with  J.  S.  for  a  leafe  was  broken  off  by  the  de- 
fendant's words,  and  by  her  publication  of  the  leafe,  as  a  good 
leafe,  which  (he  knew  to  be  a  counterfeit  leafe. 

In  an  action  upon  the  cafe  the  plaintiff  declared,  that  he  was  in  2  Leon.m, 
treaty  with  J.  S.  for  his  manor  of  Z).,  and  that  during  the  treaty,  Wii.iamsv. 
the  defendant  fpoke  thefe  words  to  J.  S.,  Williams  is  'worth  no-     '"  °'  * 
things  and  do  you  think  the  minor  of  D.   is  his  ?   it   is  but  a  compa^ 
between  his  brother  Thomas  atid  him  :  by  reafon  whereof  y.  S.  was 
deterred  from  proceeding  in  the  intended  purchafe.     A  queflion 
arifing,  Whether,  as  the  words  were  not  fpoken  to  J.  S.,  the  ac- 
tion did  lie  ?    It  v/as  holden  that  it  did  ;  and  by  the  court — If  the 
title  of  a  perfon  to  land  be  fo  flandered  by  words  fpoken,  that  he 
cannot  make  fale  thereof,  it  is  not  material;  whether  words  were 
fpoken  to  the  party,  who  was  about  to  purchafe  the  land,  or  to  a 
ftranger. 

An  aclion  does  not  lie  for  the  publication  of  words,  whereby  4  Rep-  iS« 
the  right  of  a  perfon  to  land  is  denied  ;  although  the  fale  of  the  v ""n-Ik- 
land  be  thereby  prevented  ;  in  cafe  the  fpeaker  did,  at  the  time  of  enfon. 
publiihing  the  words,  fay,  that  he  had  himfelf  a  right  to  the  land, 
notwithflanding  the  fpeaker  had  not  in  truth  any  right  thereto ; 
for  if  an  action  did  in  fuch  cafe  lie,  no  perfon  could  lav  claim  to 
land,  or  commence  a  fuit  for  the  recovery  thereof,   without  being 
liable  to  an  a£lion. 

But  if,  during  a  treaty  for  the  fale  of  land  by  J.  S.,  words  de-  Cro.  Jac.' 
nying  the  right  of  J.  S.  to  the  land  are  publifhed  by  J.  iV.,  where-  Ko^/if^'^''^ 
by  the  fale  is  prevented,  an  aflion  lies,  notwithftandnig  y.  N.  did  beriand  v. 
at  the  time  of  publiihing  the  words  fay,  that  A.  B.  had  a  right  to  ^uft* 
the  land  ;  for,  although  it  were  lawful  for  J.  N.  to  fay,  that  he 
had  himfelf  a  right  to  the  land,  it  was  not  lawful  for  him  to  fay, 
that  A.  B.  had  a  right  thereto. 

An  a£lion  does  not  lie  for  publifliing  thefe  words  of  a  clergy-  4  Rep.  17. 
man.  He  is  an  heretick  ;   the  words  being  only  a  fpiritual  defama-  ''^""^  ^*' 
tion  ;  but,  if  it  be  averred,  that  by  reafon  of  the  words  he  loft  a 
benefice,  to  which  he  would  otherwife  have  been  prefented,  an 
aQion  lies  for  the  temporal  damage. 

An  adlion  does  not  lie  for  publiihing  thefe  words  of  a  fingle  Lit.  Rep. 
woman.   She  is  a  hurjlen-bellied  quean,  and  her  guts  hang  down  to  her  ^93- 
garters ;  the  words  not  being  in  themfelves  adlionable :  but,  if  it  Laa-^for^'. 
be  averred,  that  by  reafon  of  the  words  (he  loft  a  marriage,  an 
adlion  lies. 

An  a£l:ion  does  not  lie  for  publifliing  words  of  a  fingle  woman,  4  Rep.  17, 
which  amount  to  a  charge  of  incontinence  ;  the  words  being  only  -^"n*:  Da- 
a  fpiritual  defamation  :  but,  if  it  be  averred,  that  by  reafon  of  Vf^.  "^^' 
the    words    (he  loft    a   marriage,    an   action   lies   for   temporal  whoever 

damage  {a).  f^me  certain 

or  probable 
temporal  lofs  or  damage  arifeth  from  the  imputation  of  the  want  of  chaftitj',  it  is  adlionable  ;  as  to  fay, 
a  woman  is  a  whore  in  London,  where  {he  is  fubject  to  be  whipped  for  wlioredoni  j  or  to  fay  that  iJie  is  lo, 
where  flie  holds  aneflate  dumfola  tt  cajlafucrlt.     i  Lev.  134.  3  VVilf.  iSj.] 

An 
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Cro  jac  An  atllon  cloes  not  lie  for  publiftiing  thefe  words  of  J.  S.,  He 

323.    Mat-    -J  ^  •whofetnajltr^  for  he  lay  imth  Browii'j-  "Wife,  and  had  to  do   with 
Crofs  her  againji  a  chair  ;  the   words   beinj;;  only  a  fpiritual  defamation  : 

Latch,  2i8.    but,  if  it  be  averred,  that  by  re;ifon  of  the  words  J.  S.  loft  a  mar- 
Cro.  jac.       riage,  an  a£lion  lies  for  the  temporal  damage;  a  lofs  of  marriage 

being  as  great  a  damage  to  a  man  as  it  is  to  a  woman. 
iRoU  Abr.  It  was  found  by  a  fpecial  verdift,  that  the. defendant  had  pre- 
36.  Norm.in  furred  a  libel  in  the  fpir'.tual  court  againil  the  plaintiff,  in  which 
flie  charged  him  with  coming  often  to  her  in  the  night  under  a 
pretence  of  being  a  fuitor  to  her  for  marriage^  and  lying  with  her, 
and  getting  her  with  child  ;  that  fhe  afterwards  falfely  and  inju- 
rioufly,  at  the  quarter-feflions,  charged  him  with  being  the  father 
of  a  child  begoitcn  upon  her  body;  and  that  by  reafon  thereof  all 
perfons  of  good  credit  did,  and  ftill  do,  refufe  to  fuffer  any  woman 
of  their  daughters  or  relations  to  be  joined  with  him  in  lawful 
wedlock.  It  was  holden,  that  as  it  was  not  found,  that  tlie  plain- 
tiff had  loft  a  particular  marriage,  the  aclion  did  not  lie  ;  the 
charge,  that  all  perfo;is  of  good  credit  refufed  to  let  him  marry 
into  their  families,  being  ttjo  general. 
J  Lev.  261,  In  an  action  for  publifliing  thefe  words  of  a  fingle  woman,  She 
was  with  child  by  J.  S.,  it  was  averred,  that  by  reafon  thereof  fhe 
incurred  the  difpleafure  of  her  parents,  and  was  in  danger  of  be- 
ing turned  out  of  doors.  It  was  holden,  that  the  atlion  did  not 
lie ;  inafmuch  as  the  words  are  not  in  themfelves  actionable,  and 
it  is  not  averred  that  the  plaintiff  loft  a  marriage. 

In  this  cafe,  the  cafe  of  Medhurji  v.  Balam^  1  Roll.  Abr.  35.  in 
which  an  adlion  had  been  holden  to  lie,  for  publifliing  thefe  words 
of  a  (ingle  woman.  She  is  with  child^  and  has  taken  phyfichfor  //, 
by  reafon  whereof  fne  loft  her  reputation  and  the  friencifhip  of  her 
neighbours,  was  denied  to  be  law. 

(D)  Certain  Clrcumftances,  which  are  to  be  regarded 
in  the  Conflrudion  of  Words. 


Barnea  v 
Studd 
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1.  The  Time  when  the  Words  were  publiftied. 

S  the  fame  words  are  not  at  all  times  underftcod  in  the  fame 
fenfe,  words  which  were  once  a£lionable  may  not  now  be  fo  ; 
and  on  the  other  hand  an  a6lion  may  now  lie,  for  words,  for 
which  an  a£l:ion  would  not  heretofore  have  been. 

The  confequence  to  an  agent  of  doing  the  fame  thing  may,  at 
leaft  in  the  eye  of  human  law,  which  in  punifliing  an  aclion  con- 
fiders  only  how  far  fociety  is  thereby  prejudiced,  at  different  peri- 
ods of  time  be  very  different.  An  adi  of  witchcraft,  heretofore  a 
capital  offence,  is  by  a  late  ftatute  declared  to  be  no  offence ;  and 
many  offences  are  at  this  day  felonies,  which  were  formerly  no 
more  than  trefpaffes.  It  follows,  that  the  lying  of  aclion  for  the 
publication  of  words,  which  import  the  charge  of  an  offence,  does 
in  a  great  meafure,  if  not  altogether,  depend  upon  the  Oate  of  the 
law  as  to  that  offence,  at  the  time  they  were  publilhed. 

The 


The  fenfe  of  the  words,  for  which  the  acllon  is  brought,  at  the 
time  they  were  publiihed,  is  not  only  to  be  regarded,  in  conftru- 
ing  them  ;  but  the  rule  of  conftruing  thofe  words,  which  did  at 
that  time  prevail,  is  likewife  to  be  regarded. 

In  ancient  times,  _a6lions  for  words  were  very  rare ;   an  aflion  4  Rep.  15. 
of  this  kind  being  feldom  brought,  except  the  flander  was  great,  ^'^^"."op«  '• 
and  of  dangerous  confequence. 

Afterwards,  a£lions  for  words  were  brought  fo  frequently,  that 
'the  judges,  in  conformity  to  a  very  fenlible  maxim,  malitics  homi- 
tiiim  eft  obviandum,  made  it  a  rule,  to  conftrue  the  words,  in  miiiori 
feiiftt- 

As  the  mifchief,  notwithftanding  this  rule  was  carried  very  far,  zijac.c.iS. 
did  continue,  it  was  declared  by  a  ftatute,  "  That  in  an  action 
*•  upon  the  cafe  for  ilanderous  words,  if  the  jury  do  find  or  aflefs 
**  the  damages  under  forty  fliillings,  the  plaintifF  fliall  recover 
**  only  fo  much  cofts,  as  the  damages  found  or  affefled  amount 
«'  unto." 

After  the  making  of  this  ftatute,  aflions  upon  the  cafe  for  words 
grew  lefs  frequent ;  for,  as  the  judges,  for  fome  time,  adhered  to 
the  rule  of  conftruing  the  words  in  Djtticri  fenfu,  the  injured  party, 
inftead  of  obtaining  fatisfadtion,  was  frequently  put  to  the  expence 
of  paying  his  own  cofts. 

This  being  perceived,  fuch  licentioufnefs,  both  in  fpeaking  and 
writing,  prevailed,  that  it  became  neceflary  for  the  judges,  in 
conformity  to  the  maxim,  on  which  the  contrary  praiSlice  had  been 
eftabliflied,  to  encourage  actions  for  words. 

Of  late  years,  the  rule  has  been,  to  conftrue  words  in  that  fenfe,  ioMod.i9S. 
which  is  moft  natural  and  obvious  ;  it  having  been  found  by  expe-  ^V"^°J^  "* 
rience,  that,  unlefs  men  can  obtain  a  fatisfa£tion  by  law,  for  the  rou^h. 
damage  fuftained  from  the  publication  of  ilanderous  words,  they 
will  take  it  themfelves. 

2.  The  Place  where  the  Words  were  publlflied. 

If  words,  which  have  a  flanderous  fignification,  in  a  certain 
place,  are  publifhed  in  that  place,  an  action  lies  ;  although  it  would 
not,  for  publifhing  the  fame  words  in  another  place. 

If  thefe  words.  He  is  a  d/iffidoivn-dillyy  are  publifhed  of  a  bar-  C^rt.  214.. 

rifter  in  the  North  of  Enp-land,  where  the  words  dniJidown-dilh  ^""."o^  »• 
Iigniry  atnbidextery  an  action  lies. 

If  thefe  words.  He  hasjirained  a  mare^  are   publiflied  of  J.  S.  ^""O'  Eliz. 

in  that  part  of  the  kingdom  where  the  words,  Jlrained a  mare,  fig-  ^'^°Jj  ^^ 

nify  carnally  hnoivn  a  mare,  an  a6tion  lies.  Haviljnd. 

If  thefe  words.  He  is  a  /dialer  of  felons,  are  publiflied  of  J.  S.  in  Kob,  126. 

one  of  the  weftern  counties,  wherein  the  words,  a  healer  of  felons.  Anon, 
fignify  a  concealer  of  felons  ^  an  a£lion  lies. 

If  thefe  words,  He  is  main/worn,  are  publiflied  of  J.  S.  in  one  Hob.  126. 

of  the  northern  counties,  wherein  the  word  main/worn  fignifies  Slater  ». 

perjured,  an  adion  lies.  ^"°'"' 

It  is  not  neceflary  to  afcertain  the  meaning  of  fuch  EngUflj  ,  RoI.  Abr. 

words,  as  have  a  local  fignification,  by  an  averment ;  for  it  is  to  be  86.  pi.  i. 

prefumed 
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prefumed,  that  the  judge,  before  whom  the  a6llon  for  the  words 
is  tried,  underftands  the  meaning  of  fuch  EngUp  words  j  and,  if 
be  do  not,  it  may  be  learned  from  the  witneflbs. 

3.  The  Language  the  Words  were  publifhed  in. 

An  action  does  not  lie  for  flanderous  words,  unlefs  they  were 
publifhed  in  a  language  which  was  underftood  by  feme  one  per- 
fon  who  heard  them  \  for  if  the  wordt;  were  not  underitood  by 
any  perfon,  no  damage  can  be  received  from  the  publication 
thereof. 

But,  if  the  meaning  of  the  words  were  underflood  by  one  per- 
fon, an  a£lion  lies,  altliough  they  were  publilhed  in  a  foreign  lan- 
guage J  for  the  confequence  is  equally  bad  to  the  perfon  to  whom 
they  relate,  as  if  the  words  had  been  EngliJ}}. 

An  a£lion  lies  for  publiihiiig  thefe  words  of  ^.  S.,  He  is  an 
idonery  tlie  word  idouer  being  a  Welch  word,  which,  in  EngllJIj^ 
means  perjured. 

If  flanderous  words  are  publiflied  of  J.  S.  in  the  French  lan- 
guage, an  a£Vion  lies. 

Dclaporte  v.  Cook. 

Hob.  126.  It  Is  not  neceffary  to  fiiew  by  an  averment,  what  the  meaning 
^"°"-  of  words  publilhed  in  a  foreign  language  is  In  Efig/l/h  (a),  it  being 

\uare,'{oT  the  duty  of  the  judge,  before  whom  the  action  for  the  words  is 
though  it  be  tried,  to  receive  information,  as  to  the  meaning  of  the  words  in 
indifpenfa-     EnMt  from  perfons  M'ho  know  it. 

biy  neceUary  o  J    '  -r 

to  fee  forth  the  original  words,  yet,  it  feems,  the  plaintiff  fliould  alfo  tranflate  them,  and  fliew  their  ap- 
plication to  him.     Zenobio  v.  Axtell,  6  Term  Rep.  163.] 


J  Rol.  Abr. 

74- 

Jones  V. 
Dawkcs. 


Cro.  Eliz. 

«55- 
Price  V. 
Jenkins. 
Jb.  496. 

Hob.  126. 
Anon. 


1  Roll.  Abr. 
59- 


4  Rep.  14. 
Lord  Crom- 
well's Cafe. 

Cro.  Jac.gp. 
Brooke  v. 
Montague. 
Trill.  3  Jac. 


Hob.  3aS. 
Hughes's 
cafe. 
Fafch. 
18  Jac. 


4.  The  Occafion  of  publifhing  the  Words. 

The  occafion  of  publifhing  flanderous  words  is  much  to  be  re- 
garded ;  ior  fenfus  verboriim  ex  caufa  dicendi  accipiettdus  eji. 

A  barrifler  may,  in  pleading  his  client's  caufe,  fpeak  words,  for 
which,  if  publiflied  on  another  occafion,  an  action  would  lie ;  for 
it  is  the  duty  of  an  advocate  to  fay  every  thing  he  Is  informed  of, 
which  is  material  for  his  client,  and  an  action  would  lie  againft 
him  for  not  doing  his  duty  1  but,  if  an  advocate  fpeak  flanderous 
words,  which  are  not  material  to  the  iflue,  he  is  liable  to  an 
action. 

In  another  report  of  this  cafe,  i  Roll.  Abr.  87.  It  Is  laid  down, 
that  wliat  an  advocate  fays  for  his  client,  in  mitigation  of 
damages,  Is  juftifiable  ;  although  it  be  not  precifely  material  to 
the  Iffue. 

In  a  fubfequent  cafe  it  was  holden,  that  an  a£lIon  does  not  He 
for  any  words  fpoken  by  an  advocate  for  his  client,  in  mitigation 
of  damages ;  although  the  words  were  not  diredlly  material  to  the 
iflue  :  becaufe  they  weie  fpoken  in  his  profefFion,  and  for  the  good 
of  his  client. 


Another 


Another  cafe,  fubfequent  to  both  thefe,  goes  ftill  farther.     In  Styles,  462. 
this  it  is  laid  down,  that  no  a£tion  lies  againft  an  advocate,  for  ^oo<i  '• 
fpeaking  flanderous  words  in  defending  his  client's  caufe  ;  it  being  m^^h  °"* 
his  duty  to  fpeak  for  his  client,  and  it  (hail  be  intended,  that  he  7  Cir".  a. 
fpoke  according  to  his  inftrudlions. 

Prick,  a  clergyman,  in  preaching  a  fermon,  recited  the  following  Cro.  [ac.  91. 
flory,  out  of  Fox's  Martyrology  ;  namely,  that  one  Greenwood,  be-  Prick's  calc 
ing  a  perjured  perfon,  and  a  great  peri'ecutor,  had  great  plagues 
infli£ted  upon  him,  and  was  killed  by  the  hand  of  God.  An  ac- 
tion being  brought  for  thefe  words,  by  Greenwood,  who  was  pre- 
fent  at  the  fermon,  it  was  ruled  by  Wray,  Ch.  J.  before  whom 
the  caufe  was  tried,  that,  as  the  words  had  only  been  recited  as  a 
llory.  Prick  was  not  guilty  of  publiQiing  them  malicioufly ;  and  he 
was  found  not  guilty.  The  opinion  of  Wray,  Ch.  J.  was  after- 
wards affirmed  to  be  good  law  5  and  judgment  was  given  for  the 
defendant. 

5.  The  Intention  in  publlfliing  the  Words. 

An  a£lion  does  not  lie  for  the  publication  of  flanderous  words,  4  Rep.  1+. 

if  it  appear,  that  the  publifher  had  no  intention  to  injure  the  per-  ^°"|  Crom- 
fon  to  whom  they  relate  :    ^lia  quiE  ad  imiitnfinetn  locutafimt,  non  ^^  *  '*  ^* 
deheut  ad  alium  detorqueri. 

It  was  holden,  that  an  a£lion  did  not  lie  for  publifhing  thefe  j  Lev.  82. 
words,  I  Tjave  heard  J.  S.  was  hanged  for  Jlealing  a  horfe,  becaufe  it   w^^^f^^"*  '^* 
appeared,  that  they  were  publilhed  out  of  concern,  and  not  with 
an  intent  to  llander  J.  S. 

\i  A.   fay  to  B,   Ton  are  for/worn,  and  B.  reply.   Will  you  fay  I  Cro.  Elu. 
am  perjured  ?  and  A.  anfwer,  Tes,  if  you  will  have  it,  no  action  j ?'• 
lies ;  for  the  explanation  of  the  word  forf^vorn,  is  rather  drawn  y.  Martin. 
from  A.  than  fpoken  with  defign. 

An  a£lion  does  not  lie  for  fpeaking  thefe  words,  I  will  give  my  iRoU.  Abr, 
mare  a  quarter  of  a  peck  of  malt,  and  let  her  drink,  and  fhe  fhall  pifs  as  ^' 
good  beer  as  J.  8.  a  brewer  brews;  for  it  (hall  be  intended,  that  the  cixie.  * 
words  were  fpoken  in  jeft,  and  not  with  intent  to  injure  f.  S. 

[Nor  will  an  aclion  lie  for  a  charafter  of  a  fervant  commnni-  Weatherfton 
cated  in  confidence  to  one,  who  alks  it  from  the  former  mafter  or  v.  fiawkins, 

mlftrpro  1  I  Term  Rep. 

miltreiu.J  ^^^^     See  St.  32  G.  3.  c.  56. 

(E)  In  what  Cafes  Words  publiflied  in  a  Courfe  of 
Juftice  are  actionable. 

'T^  O  prevent  perfons  from  being  deterred,  by  the  fear  of  a£^ions, 
'*'     from  doing  what  juftice  requires,  words  other  wife  afkion- 
able,  are  not  fo  when  publiftied  in  a  courfe  of  juftice. 

Another  reafon  may  be  given,  why  an  adlion  does  not  lie,  for 
words  publilhed  in  a  court  of  juftice ;  namely,  that  if  the  words 
are  not  true,  the  publiiher  may  be  indicled  for  perjury. 

It  is  in  one  cafe  laid  down,  that  an  action  does  not  lie  for  flan-  Cro.  El'r.' 
derous  words,  contained  in  a  complaint  in  a  courfe  of  juftice,  al-  ^47- 
though  it  Would  for  publifliing  the  fame  words  upon  an  extra-  -^UJ  "* 
judicial  occafioa. 

Vol.  VI.  Q^  It 
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Slantjer* 


3  Leon.  133.       It  is  in  divers  books  laid  down,  that  an  aftion  does  not  lie  for 

4  Rep.  14.    flanderous  words  contained  in  a  bill  of  inditflment. 

Cro.  Eli*. 

Z47.      I  Saund.  132. 

I  Roll.  Abr 
43.  Bafy  V. 

4  Rep.  14. 
Cutler  V. 
Dixon. 
Hob.  82.' 

1  Roll.  Abr. 

Moulton  V. 
Clapham. 

2  Jon.  431. 


Cro.  Ellz. 
2:50. 
Buckley  v. 

I  Roll.  Abr. 

43- 

Aier  v. 
Redgwit. 
4  Rep.  14.. 

I  Saund. 

M3- 
Lake  V. 
King. 


4  Rep.  14. 
Cutler  V. 
Dixon. 


1  Roll.  Abr. 

11- 

Weftover  v, 
Dabbinet. 


4  Rep.  14. 
Buckley  v. 
Wood. 


If  y^.  fay  to  B.  I  charge  you  with  felofiy,  an  aftion  lies. 

Child. 

But,  if  ^.  charge  B.  with  felony  before  a  juftlce  of  the  peace, 
an  action  does  not  lie  ;  for,  if  an  a£tion  did  in  fuch  cafe  lie,  felons 
would  frequently  cfcape  for  want  of  profecuiion. 

-  If  y.  S.  exhibit  articles  of  the  peace,  in  the  court  of  King's 
Bench,  againll  J.  N.y  and  J.  N.  being  in  court  fay  in  the  hearing 
of  the  court,  There  is  not  a  ivorcl  of  truth  in  thofc  articles.,  and  I  ivill 
prove  it  by  forty  nvitfiejfesy  no  aftion  lies ;  although  the  words 
amount  to  a  charge  of  perjury,  the  articles  having  been  exhibited 
upon  oath ;  becaufe  they  were  faid  by  J.  N.  in  defence  of  hini- 
felf. 

An  aftion  does  not  lie  againfc  a  witnefs  for  fpeaking  flander- 
ous  words,  in  giving  evidence,  this  being  in  a  courfe  of  juftice. 

Wood. 

If  a  bailiff,  having  a  warrant  to  arreft  J.  R.  upon  a  writ  ifTu- 
ing  out  of  the  court  of  Chancery,  make  an  affidavit,  that  he  did 
arrell  him,  and  that  he  wns  refcued  by  J.  5.,  and  J.  S.  be  there- 
upon committed  to  the  Fket^  no  a£lion  lies ;  becaufe  the  affidavit 
was  made  in  a  courfe  of  jufcice. 

If  jf.  S,  after  having  prefented  a  petition  to  the  Houfe  of  Com- 
mons, in  which  flanderous  words  are  contained,  deliver  printed 
copies  thereof  to  the  members  of  that  houfe,  no  action  lies ;  it 
being  agreeable  to  the  order  and  courfe  of  parliament,  to  deliver 
copies  of  fuch  petitions. 

No  a£lion  lies  for  flanderous  words,  contained  in  articles  of  tlie 
peace  ;  notwithftanding  the  perfon,  againft  whom  the  articles  were 
exhibited,  was  put  to  the  expence  of  entering  into  a  recognizance 
for  keeping  the  peace. 

y1.  who  had  exhibited  a  libel  in  a  fpiritual  court  againft  B.  for 
defamation,  produced  C.  as  a  witnefs.  Hereupon  B.  made  an  al- 
legation in  writing,  as  the  courfe  of  fuch  court  is,  that  C.  was 
perjured  in  a  caufe  between  £.  and  F.  at  the  affixes  at  G.  in  order 
to  prevent  C.  being  admitted  as  a  witnefs.  It  was  holden,  that, 
as  the  court  had  jurifdiftion  in  the  original  matter,  an  aftion  did 
not  lie  againft  B.y  for  that,  if  an  aftion  did  in  fuch  cafe  lie,  it  would 
prevent  the  detection  of  bad  witnefTes. 

If  jf.  S.  had,  when  that  court  was  in  being,  charged  J.  N.  v/hh 
felony  or  piracy,  by  a  bill  in  the  court  of  Star-Chamber,  an  action 
would  have  lain  ;  becaufe,  as  that  court  had  no  jurifdi(Sl;ion  in 
either  of  thefe  offences,  the  exhibiting  of  the  bill  was  not  a  pro- 
ceeding in  a  courfe  of  juftice. 

Upon  the  whole  it  appears,  that  no  a£lion  lies  for  the  publica- 
tion of  flanderous  words  in  a  courfe  of  juftice  :  but,  if  the  publica- 
tion be  accompanied  with  any  circumftance  of  malice,  an  attion 
upon  the  cafe  in  the  nature  of  a  writ  of  confpiracy  lies  j  and  it  is 

highly 


highly  reafonable  fuch  a£lion  fi^.ould  He,  otherwlfe  a  bad  man 
would,  under  the  pretence  of  doing  what  juftice  requires,  have  it 
in  his  power  to  publish  the  vilelt  {lander. 

(F)    In   what  Cafes  Words  in   the  pad  or  future 
Tenfe  are  actionable. 

iT  is  in  the  general  rcquifite  to  the  making  of  words  actionable, 
■*  that  they  fhould  be  in  the  prefent  tenfe;  but  an  action  does 
fometimes  lie,  although  the  words  are  in  the  pad  or  future  tenfe. 
The  diftinttion  feems  to  be,  that  where  it  is  probable,  that  the 
party,  to  whom  the  words  relate,  will  receive  the  fame  or  nearly 
the  fame  damage  from  words  in  the  part:  or  future  tenfe,  as  if  they 
had  been  in  the  prefent  tenfe,  the  words  are  atlionable  ;  but  that 
where  this  not  probable,  they  are  not  fo. 

An  action  lies  for  publifhing  thefe  words  of  y.  S.  He  was  per-  1  Roll.  Ahr. 
fared,  or  he  hath  committed  perjurv ;  for  a  man  may  at  any  diflance  l.^* 

c    '  \  r  \    c  ■  '  '  Raynerv. 

or  time  be  protecuted  for  perjury.  Grimftone. 

So,  for  publifiiing  thefe  words  of  J.  S.  I  think  in  my  confciencCy  iRoU.  Rc. 
if  he  might  have  his  ivill,  he  ivould  hill  the  king ;   for  the  words  may  4i7- 
be  the  occafion  of  his  ruin.  ^^^^^     ,  ^„,f --  -  , 

So,  for  publifhing  thefe  words  of  a  tradefman,  He  ivill  nvithin  ,  ^^  |, 
two  days  become  a  bankrupt ;  for  the  words  may  ruin  his  credit.        Hill's  cafe. 

I  Roll.  Abr.  49, 

But  no  a£lion  lies  for  publifhing  thefe  words  of  J.  S.  He  has  had  stra.  11S9. 
the  pox ;  for  it  is  probable  that  he  is  cured,  and  then  no  perfon  Taykrv. 
will  avoid  his  company.  ,  ^oll.  Abr.  48.    [r,defl/ra  ace.] 

So  none  lies  for  publifhing  thefe  words  of  a  juftice  of  peace,  iRoU.  Ak. 

He  was  a  debauched  man,  and  was  not  Jit  to  be  a  jujlice  of  peace  ;   for  '^      ,   ^^' 

he  might  formerly  have  been  debauched  and  unfit,  but  may  not  Kingfmiij. 
be  fo  now. 

(G)  How  far  Words  muft  be  affirmative,  in  order 
to  render  them  adionable* 

iN  order  to  render  words  a£lionable,  they  muft  to  a  certain  de- 
•■■  gree  be  affirmative  j  but  it  is  not  neceilary  that  they  fliould  be 
diredlly  fo. 

An  adion  lies  for  publiftiing  thefe  words  of  J.  S.  I  think,  or  I  Cro.  Ellz. 
dreamed  he  committed  a  certain  felony  ;  for,  althousrh  the  words  are  l^  :. 
not  directly  affirmative,  J.  S.  may  by  rfiafon  of  the  words  be  ar-  wifiion-e. 
refted,  upon  fufpicion  of  having  committed  that  felony. 

So,  for  publiming  thefe  words,  I  think  in  my  confcience,  if],  S.  Cro.  Car. 
Plight  have  his  willy  he  would  kill  the  king,  Sidnam  v. 

Mayo,     I  Roll.  Abr.  45- 

0^2  [So, 


228  ^lantirr. 

OlJham  V.         [So,  fov  thcfe  words,  /  am  thoroughly  convinced  that  you  are  guittyy 
^^^,^*'..         ^c.   for  I  am  tharoiiphlx  ccnvinccd  is  equal  to  a  pofitive  averment  ; 

2  BI.  Rep.        r  ,  *      -^  1   •  1  .-     }        •  •  1       r     1  1 

orj.  tor  a  man  only  avers  a  thing,  became  he  is  convniced  ot  the  truth 

of  it,] 
Brownl.  3.         \i  A.  fpeak  thefe  words  to  B.  If  yon  had  your  deferts,  you  had  been 
Hams  V.       hanged  for  felony  ^  an  adtion  lies  •,  for,  although  a  condition  be  an- 
nexed, the  words  amount  to  a  charge  of  felony. 
1  Roll.  Abr.        But,  if  A.  fay  to  B.  Thou  dcfcrvcft  to  be  hanged^  or  thou  hafl  done 
^'  that  for  luhich  thou  defervefl  to  be  hanged,  no  a£lion  lies  ;    for  the 

Moultoii.       words  do  not  amount  to  a  charge  of  any  particular  crime  ■,  they 
Ih.  pi.  5.      being  only  a  general  declaration  of  the  opinion  which  A.  entertains 

of  ^. 
Cro.  Eilz.  An  aflion  lies  for  publifhing  thefe  words  of  a  woman,  She  hath 

^J^"  had  a  child,  and  if  fJje  hath  not  a  child  [he  hath  made  it  away,  for  they 

Kedftone  v.    .  i  r  1  *' 

Pomfreift.     import  a  charge  01  murder. 

I  Lev.  261. 

Com.  267.         If  thefe  words  are  fpoken  to  J.  N.  Tou  are  as  great  a  rogue  as 
Upton  V.      j_s.  ivhoflole  quilts,  an  aftion  lies  ;  for  notwithftanding  the  words 

are  comparative,  they  amount  to  a  charge,  that  J.  N.  did  (leal 

quilts. 
Cro.  Jac.  So,   foF  faying  to  J.  N.  Tou  are  as  arrant  a  thief  as  any  in 

687.  Fofter  England. 

V.  Browning.         ° 

Sid.  53.  So,  for  publifhing  thefe  words,  Asfure  as  God  governs  the  ivorldf 

^p'^y,^*        and  King  James  this  kingdom,  J.  N.  hath  committed  treafon. 

I  Lev.  65.         So,  for  publifhing  thefe  words,  J.  S.fjys  I  am  a  perjured  rogue, 

Orton  V.        ^^  I J  perjured  as  ivell  as  I. 
tuUer.  ■'     •' 

I  Lev.  150.       An  a£lion  lies  for  publifhing  thefe  words,  I  know  ivhat  I  am^ 
^*'''.^'         and  I  knoiv  what  Snell  is,  1  never  buggered  a  mare  ;  for  the  words 

amount  to  a  charge  of  buggery. 
Ld.  Rajm.         If  J.  N.  fpeak  thefe  words  to  f.  S.  Ton  are  a  rafcal  and  a  villain  ; 
"^5-  you  have  forgot  ftnce  you  lived  in  Black  Bull-yard,  there  you  could  pro' 

Feiry.  '  ^'"'^  broad  money  for  gold,  and  clip  it  ivhen  you  had  fo  do7ie,  and  then 
Saik.  697.  the  fJjears  could  go,  an  adlion  lies  ;  for  the  words  amount  to  a  charge 
of  having  been  guilty  of  clipping,  the  power  to  clip  having  been 
the  fame  in  any  other  place  as  in  Black  Bull-yard. 
I  Roll.  Abr.  If  it  be  faid  to  J.  S.  U'^hen  tuilt  thou  bring  home  the  nine  fheep  thou 
tf'  flolefl from  J.  N.  ?  the  words  are  actionable  ;  for,  although  fpoken 

T  Vmi)!e-      interrogatively,  they  amount  to  a  charge  of  fteal:i:g  flieep. 
thorpe,  Cro.  Jac.  56S. 

12  Rep.  An  a£lion  lies  for  faying  to  J.  N.  Did  you  hear  that  J.  S.  is  guilty 

134-  cf  treafon? 

Earl  of  -^         -^ 

Norihampton's  cafe. 

I  Roll.  Abr.       If  A.  the  Wife  of  B.  be  afked  by  C.  Why  will  you  hang  D.  }  and 
5o.Haywood  fl^g  anfwer,ycr  breaking  our  houfe  in  the  night,  andjlealing  our  goods, 
V.  i  a)  ci.     j.j^^  words  are  adtionable  ;  for,  notwithftanding  they  arc  fpoken  in 
anfwer  to  a  queflion,  they  amount  to  a  charge  of  ftealing  goods. 

An 
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An  sftion  lies  for  publidiing  thefe  words,  IwiUprove,  or  Iinahe  i  Roll.  Abr. 

we  doubt  to  prove y  that  J.  S.  has  committed  a  certahi  felofjy ;  for  the  5°-  Webb 

"Words  amount  to  a  much  ftronger  affirmation,  than  if  the  words  cro  °Eii*r 

had  been,   J.  S.  has  committed  a  certain  felony.  569. 

So,  for  faying  to  A.   Go  tell  B.  he  is  a  thief.  RoH.  ^1,^, 

80.  Hendey's  cafe. 

So,  for  fpeaking  thefe  words  to  J.  S.  Ton  brought  fire  y  to  fet  the  Hutton, 
houfe  nvhich  was  burnt  on  fire.  ^23-  Ghfier 

■^  V.  Heliar. 

An  action  lies  for  publifhing  thefe  -words  of  J,  S.  He  was  whip-  t  Roll.  Abr. 
pedforfiea/ingjheep;  for  the  words  are  tantamount  to  the  words,  ^°'  C^uiiey 
_7' 5.  ivas  convicted  of fiealing  fheep.  ^'    "  ' 

It  has  been  holden,  that  no  a£lion  lies  for  publifhing  thefe  fiob,  177. 
words  of  J.  S.  He  is  in  gaol  for  horfeflealiiig ;  for  an  innocent  per-  St^-vard  v. 
fon  may  be  fufpe£led  and  imprifoned.  i!  (^-^P-  ^ 

'  ^  *  inn.  i4jac. 

But  it  was  holden,  in  a  fubfequent  cafe,  that  an  action  lies  for  i  Lev.  ?2. 
publifhing  thefe  words  of  J.  S.  I  will  bring  him  to  gaol  for  fiealing  Crawford  v. 
a  tnare ;  inafmuch  as  they  contain  a  charge  of  felony ;  and  the  m'*^'^p''"!. 
cafe  of  Stewart  v.  Bijhop  was  denied  to  be  law. 

[So,  thefe  words  were  holden  a£l:ionable.  He  was  put  into  the  Beaver  v. 
roundhoufe  for  ftealinv  duc'ks  at  Crowland .  they  being  allesed  to  be  ^"'^.'' 

r     \         r  ir  1  J         r  ■     n    -K  °  °  a  Wilf  500. 

if oktn  jaljely  and  vialicioujly.]  ^ 

If  ji.  fay  to  B.   One  of  us  two  are  perjured,  and  it  is  not  I ;   the   1  Roll.  Abr. 

words  are  as  much  actionable,  as  if -^.  had  faid  to  B.  you  are  per-  '^^-  Coe  v. 

r  ''  Chambers, 

J  urea. 

An  a£lion  lies  for  publifliing  thefe  words  of  J.  S.  We  will  have  1  Roll.  Abr. 

him  fi  and  in  the  pillory ,  and  have  his  ears  for  perjury;  for  they  5o-    Pell  v, 

amount  to  an  affirmation,  that  J.  S.  has  been  guilty  of  perjury.  ^^ 

So,  for  publifhing  thefe  words  of  J.  S.  He  gave  ten  pounds  to  A.  i  Roll.  Abr. 

for  forfwearing  himfelf  in  Chancery  ;  for  they  amount  to  a  charge  4i-    Ewer's 

of  fubornation  of  perjury.  ' 

(H)  How  far  Words  muft  be  certain,  in  order  to 
render  them  adlionable. 

I T  is  to  a  certain  degree  necelTary,  to  the  rendering  of  words  ac- 
•*  tionable,  that  the  meaning  of  the  words  be  certain  ;  anrf  that 
the  perfon,  to  whom  the  words  relate,  be  defcribed  with  certainty. 

It  is  not  actionable  to  publifli  thefe  words  of  J.  5.  He  is  no  true  i  Roll.  Abr. 
fubje5l  of  the  king ;  for  the  word  true  is  of  uncertain  fignification,  '^  ^'""^ 
and  no  perfon  is  fo  true  a  fubjeCt  as  he  ought  to  be. 

It  has  been  holden,  that  an  acftion  does  not  lie  for  publifhing  1  RoU.  Abr. 
thefe  words  of  J.  S.  He  is  a  rebel;  inafmuch  as  a  commiffion  of  ^9-  ,R«<1- 
rebellion  may  have  iflued  againft  him  from  the  court  of  Chancery. 

It  has  been  holden,   that  no  action  lies,  for  publifhing  thefe  i  Roll.  Abr. 
words  of  J.  S.  He  has fiolen  furze ;   for  the  publifher  might  mean  1°\  ^'^- 
furze  growing,  the  ftealing  of  which  is  only  s  trefpafs.  j^  9 Car. I, 

But  an  aCtion  would,  at  this  day,  lie  for  fuch  words,  the  per-.  tsCar.  z. 
fon,  who  unlawfully  cuts  furze,  having,  by  a  ftatute  made  fmce  *^^* 
this  cafe,  been  rendered  liable  to  the  p.unifhment  of  whipping. 

0.3  It 
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Cro.  Eiir.  It  has  been  holdcn,  that  no  adlion  lies,  for  faying  to  J.  S.  Thou 

">>■%.       ^      gfi^iji  iby  living  by  f%vcaririg  ami  forfw earing  ;   for,  as  a  man  may  be 
cafc.  '***^     entitled  to  the  fnics  fet  upon  perfons  guilty  of  perjury,  the  words 

do  not  import  a  ciijirge  of  perjury. 
I  Roll.Abr.        It  has  likewife  been  holden,  that  \{  A.  fay  to  B.  Thou  art  for- 
^f:  fivortif  and  diilj}  tahe  a  falj'c  oath  at  ii.^e  ajjl%e  at  Hertford,  no  attion 

Smith.     '    ^^^^  '  ^°''  ^'^^  "'^^^^  ^^^''y  ^^'^^''^  ^(^t\'\  taken  in  a  private  houfe,  and  not 

in  a  court. 
8  Mod.  24.        Thefe  two  cafes  were  determined,  when  the  rule  of  condruing 
4Kfp.  15.    v'ords  in  mitiori  fenfu  was  carried  very  far  :  but  there  is  no  doubt, 
.    a>m.     ^j^^^  j^  would,  at  this  day,  be  holden,  that  an  adlion  would  lie  in 

both  cafes. 
Cro.  Elia.  No  a£lion  lies  for  pnblifhing  thcfe  words  of  J.  S.  He  hath  deli- 

500.  vered  untruths  upon  oath,  in  his  anfwer  to  a  bill  in  Chancery^  the 

MTtchsU*.      charge  being  uncertain  j  for  many  things  in  rhe  bill  might  not  be 

material  to  the  matter  in  qucftion,  and  the  giving  of  a  falfe  anfwer 

to  fuch  things  was  not  perjury. 
3  I.eon.z3i,        No  a6tion  lies  for  faying  to  J.  N.  Thou  ha,1  forged  tux  handy  un- 
r.?","'   ,       lefs  it  be  added,  to  what  vviitinji; ;  the  charge  bein'^  too  eeneral. 

jc/ra  (B.  4.)  this  cafe  over-ruled.]  ' 

1  Roll.Abr.        No  aflion  lies  for  faying  to  J.  S.  Thou  hajl  committed  burglary^ 

v'st^Th*    ^^  breaking  his  houfe,  and  taking  his  goods,  it  being  uncertain,  as  no 

perfon  is  named,  whofe  houfe  and  goods  were  meant. 

1  Roll.Abr.  If  three  men  have  given  evidence,  and  J.  S.  hy  to  them,  One 
81.  Brown's      r  .1  ■     ^     •        1         -.i  c    \  ■    .   ■  n- 

cafe  £/  y°"  i"*'(e  IS  perjured,  neither  or   tliem  can  mamtani  an   action 

agaiufl  y.  5.  it  being  uncertain  which  of  tbe  three  J.  5.  did  mean. 

Cro.  Jac.  So,  if  thefe  words  are  pubiifhcd  by  f.  N.  One  of  my  brothers  is 

V  i'fiman  v.  P^K}"^^^*  "o  ^dlion  lies  i  it  being  uncertain  which  of  his  brothers 

svjtcman.     was  intended. 

(  I )  By  what  Means  the  Want  of  Certahity,  fufh- 
cient  to  render  Words  adlionable,  may  be  fupplied. 

I.  By  the  Intention  of  the  Speaker. 

*T*iiE  want  of  certainty,  fufficient  to  render  words  adionable, 
may,  as  to  the  meaning  of  the  words,  be  fupplied  by  the  in- 
tention of  the  publiflier. 
1  R  .;I.Abr.    ^    If  thefe  words  are  publiflied  of  a  woman,  She  lay  'with  a  weaver 
v.^Moivn".  *    "^  ^  ditch,  and  his  breeches  -were  down.,  and  they  were  at  it,  an  a£lioa 
lies;     inaimuch    as  the   publiilier  muft  mean,  that  the    weaver 
had  earn  J  knowledge  of  Iier. 
Cro.  j3c.  An   action  lies  for  publiihing  thefe  words  of  a  woman,  She 

t'-i'^ler's  ^^  ^  whore,  and  hath  had  the  pox,  and  hath  holes  one  may  turn  his 
cafe.  I  Roll.  f^'S^r  in  ;  Mr.  Ring  the  apothecary  gave  her  a  drink  for  it;  take  heed 
Ab..  65.       how  you  drink  with  Itr ;  the  great  pox  being  apparently  intended 

^y  the  publiflier. 
I  Roll.  Ahr.        So,  for  faying  to  J.  S.  Thou  art  a  pockey  rogue  ;  and  the  pox  haunts 
FrLing-      ^^°^  ^"^^^'^^  ^  JV^^^ ••  ^^^i  ^s  Only  the  grej^t  pox  does  more  remarkably 
r.r.-jcafe.  aiFe*^ 


affeft  perfons  therewith  afflicted  in  the  fpring  and  fall,  the  fpeaker 
muft  mean  that  pox. 

Upon  a  motion  in  arreft  of  judgment,  for  publifhing  thefe  words  Cro.  Car. 
of  a  barrifter,  He  is  a  dunce,  and  nvill  get  little  by  the  law,  it  was  in-  3^^'    ^^^'"'^ 
fifted,  that  although  dunce  fignifies  a  perfon  of  flow  parts,,  fuch  i  Roll.  Abr. 
perfon  may  have  folid  judgment ;  and  that  the' other  words  do  only  55. 
mean,   that  he  ivill  not  give  himfelf  the  trouble  to  praclife  the  law. 
Judgment  was  given  for  the  plaintiff;  and  by  the  court-i— Words 
are  to  be  conftrued  in  their  ufually  received  fenfe.  The  word  duties^ 
in  the  common  acceptation  thereof,  means  a  perfon  of  dull  appre- 
henftouy  and  not  fit  to  be  a  lawyer  ;   and  the  obvious  meaning  of  the 
words,  he  will  get  little  by  the  law,  is,  he  will  deferve  to  get  little  by 
the  law. 

It  was  infilled,  in  order  to  arreft  of  judgment,  that  thefe  words,  Stra.  142. 
Thou  art  a  thief  of  every  thing,  are  not  actionable;  becaufe,  as  the  ^'^{^'^'^  "' 
flealing  of  fome  things,  for  inftance,  of  fruit  growing  on  a  tree, 
is  not  felony,  a  perfon  cannot  be  a  thief  of  every  thing.  Judg- 
ment was  given  for  the  plaintiff;  and  by  the  court — The  publilher 
mull  mean,  that  the  plaintiff  was  a  thief  of  every  thing,  of  which 
he  could  be  a  thief. 

An  a£tion  lies  for  publifhing  thefe  words  of  J.  S.  He  is  perjured ;  2  Bulf.  150. 
for  the  intention  of  the  publiflier  miifl  be,  to  charge  f.  S.  with  Cioford  v. 
having  fworu  falfely  in  a  court  of  juflice. 

2.    By  an  Averment. 

The  want  of  certainty,  fufficient  to  render  words  aftionable, 
may,  as  to  the  defcription  of  the  perfon,  to  whom  the  words  re- 
late, be  fupplied  by  an  averment ;  it  being  a  maxim,  that  certum 
efi  quod  certum  reddi  potefi. 

If  thefe  words  are   publiflied,  That  perjured  rogue  and  villain  r  Roll.  Abr. 
Potter,  any  perfon  of  the  name  oi  Potter  may  maintain  an  action;  ^5-    ^''"^^ 
if  it  be  averred,  that,  at  the  time  of  publifhing  the  words,  there 
was  a  colloquium  concerning  him ;  and  that  they  were  publifhed 
of  him. 

If  tiiefe  words  arc  publiflied,  Captain  Nelfon  is  a  thief,  an  a£lion  i  Roll.  Abr. 
lies  for  Robert  Nelfon,  if  it  be  averred,  that  there  was,  at  the  time  ^5-    Neifon 
of  publifhing  the  words,  a  colloquium  concerning  him,  and  that 
they  were  publiflied  of  him  ;  it  not  being  neceffary  to  aver,  that 
he  was,  at  that  time,  a  captain,  or  ufually  called  fo. 

If  it  be  faid  by  J.  S.  in  a  colloquium  concerning  fix  defendants  i  Roll.  Abr. 
to.  a   bill  in   Chancery,    Thefe  defendants  are  thofe   who  helped  to  J5^^°''"^^^ 
murder  J.  S.  any  one  of  the  defendants  may  maintain  an  action; 
if  it  be  averred,  that,  at  the  time  of  fpeaking  the  words,  thei'e  was 
fuch  colloquium  ;  and  that  he  was  one  of  the  defendants. 

If  thefe  words  are  publifhed,  in  a  colloquium  concerning  J.  S.  Cro.  Jac. 
Mr.  Deceiver  has  deceived  the  king,  J.  S.  may  maintain  an  atJion,  |.jJe*jwood 
if  it  be  averred,  that,  at  the  time  of  publifhing  the  words,  there  v.  Curie. 
was  fuch  colloquium;  and  that  he  was,  at  that  time,  one  of  the  i Roll.  Abr. 
king's  receivers;  although  it  be  not' averred,  that,  at  the  time  of  S7- 
publifhing  the  words,  there  was  a  colloquium  concerning  his  office 
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of  receiver  •,  for,  as  it  is  averred,  that,  at  the  time  of  publifliing 
the  words,  he  was  one  of  the  king's  receivers,  it  (hall  be  intended, 
that  they  were  publiftied  concerning  his  office  of  receiver ;  and  if 
an  aclion  could  be  avoided,  by  a  trick  of  calling  a  perfon,  Mr.  De- 
ceiver, inftead  of  Mr.  Receiver,  flander  would  often  go  unpuniftied. 

If  A.  B.  fay  to  C.  D.  before  whom  E.  F.  is  walking,  He  thai 
gofth  before  thee  is  perjured,  an  a£lion  lies,  if  it  be  averred,  that 
only  E.  F.  was  walking  before  J.  N.  at  the  time  of  fpeaking  the 
words,  and  that  they  were  fpoken  of  him. 

If  it  be  fa  id  by  J.  S.  to  J.  N.  Thy  majler  Brown  hath  robbed  me, 
any  perfon  of  the  name  oi  Brown,  if  it  be  averred,  that  the  words 
were  fpoken  of  him,  may  maintain  an  a£\ion,  although  it  be  not 
averred,  that  he  was  the  mailer  of  J.  N.  of  whom  the  words  were 
fpoken  ;  for  it  fliall  not  be  intended,  that  j.  N.  had  more  than 
one  mailer  of  the  name  of  Brown. 

In  an  aclion  upon  the  cafe  the  plaintiff  declared,  that  the  de- 
fendant, being  his  natural  brother,  publiflied  thefe  words  of  him, 
My  brother  is  perjured.  Upon  a  motion  in  arreft  of  judgment, 
Telverton,  J.  was  of  opinion,  that  the  a£lion  did  not  lie  ;  and  by 
him — Words,  in  order  to  render  them  actionable,  ought  to  be  fo 
certain,  as  to  the  defcription  of  the  perfon  to  whom  they  relate, 
that  every  perfon  who  hears  them  may  know  of  whom  they  are 
publiflied.  The  defendant  may  have  feveral  brothers ;  and  it 
•would  be  very  unreafonable,  that  every  one  of  them  fhould  main- 
tain an  adlion,  by  averring  that  the  words  were  publifhed  of  him, 
Williams,  J.  was  of  opinion,  that  the  n£lion  lay ;  and  by  him — 
A%  the  plaintiff  has  averred,  that  the  words  were  publilhcd  of  him, 
and  the  jury  have  found  the  defendant  guilty,  the  court  is  afcer- 
tained,  that  the  words  were  publifhed  of  the  plaintiff.  Tavfield,  J, 
was  likewife  of  opinion  that  the  a£lion  lay ;  and  by  him — If  the 
words  had  been,  One  of  my  brothers  is  perjured,  an  a£lion  would 
not  have  lain,  becaufe  it  would  then  have  appeared  to  the  court, 
that  the  defendant  had  more  than  one  brother,  and  the  want  of 
certainty,  to  which  brother  the  words  related,  would  not  have 
been  cured  by  the  averment  and  the  verdidl :  but  as  it  does  not 
now  appear  to  the  court,  that  the  defendant  had  any  other  brother 
than  the  plaintiff,  and  it  is  averred  that  the  words  were  publifhed 
of  him,  and  the  jury  have  found  the  defendant  guilty,  the  plaintiff 
ought  to  have  judgment.  The  caufe  being  afterwards  moved  in 
full  court,  it  was  refolved  by  all  the  juflices,  that  the  a£lion  di4 
lie;  and  judgment  'vas  given  for  the  plaintiff.    - 

In  an  a£lion  upon  the  cafe,  the  plaintiff  declared,  that  the  de- 
fendant publifhed  thcfe  words  of  him,  being  a  juflice  of  the  peace. 
He  for  malice  and  fplcrn  did  many  times  wreji  the  law,  and  pervert 
juflice,  to  ferve  his  own  turn.  It  was  obje^ed,  in  order  to  arreft 
judgment,  that  it  doth  not  with  fufBcient  certainty  -appear,  that 
the  words  were  publifhed  of  the  plaintiff  j  it  not  being  averred, 
that  at  the  time  of  publifhinr;  them  there  was  a  colloquium  con- 
cerning him.  Judgment  was  given  for  the  plaintiff;  and  by  the 
court— It  is  the  ufual  courfe,  and  fufficient,  tp  aver,  that  the  words 
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were  puWlflied  of  the  plaintiff.     The  judgment  was  affirmed  upon 
a  writ  of  error. 

In  an  aQion  upon  the  cafe  the  plaintiff  declared,  that  the  de-  Cro.  jac, 
fendant  publilhed  thefe  words  of  him,  He  is  a  thief.     It  was  ob-  ^^^{^^^ 
jefted,  in  order  to  arreft  judgment,  that  the  words  cannot  be  ap-  -ward,  * 
plied  to  the  plaintiff  more  than  to  any  other  perfon  ;  it  not  being 
averred,  that  at  the  time  of  publifhing  them,  there  was  a  collo- 
quium concerning  the  plaintiff.    Judgment  was  given  for  the  plain- 
tiff; and  by  the  court — It  is  fufficient  to  aver,  that  the  words  were 
publifhed  of  the  plaintiff,  and  the  jury  by  finding  a  verdiQ  for  the 
plaintiff,  have  found  that  the  words  were  publifhed  of  him,  which 
helps  the  cafe  ;  for  otherwife,  they  would  have  found  the  defend- 
ant not  guilty. 

If  it  be  averred,  that,  in  a  colloquium  between  the  plaintiff  and   i  Roll.  Abr. 
defendant,  the  defendant  faid,  Tkou  art  a  thief,  an  adion  lies,  al-  ^^pjf^j|^°^ 
though  it  be  not  averred,  that  the  words  were  fpoken  of  or  to  the  teit. 
plaintiff;  for,  as  they  were  fpoken  in  a  colloquium  between  the 
plaintiff  and  defendant,  it  mult  be  intended,  that  they  were  fpoken 
to  the  plaintiff. 

(K)   In  what  Cafes  doubtful  Words  are  to  be  con- 
ftrued  in  mitm~i  fcnfu . 

WHEREVER  doubtful  words  will  fairly  bear  one  fenfe  in  i  Roll.  Abr. 
which  they  are  not  a£lionable,  and  another  in  which  they  7i- 
are,  they  ought  to  be  conftrued  in  that  fenfe  in  which  they  are  spJrdaace/ 
not  aiStionable. 

The  rule,  of  conflruing  doubtful  words  in  mitiori  fenfu^  does  not 
only  coincide  with  the  general  tendernefs  of  the  EngliJ})  law  ;  but 
it  is  authorized  by  the  two  following  maxims,  Benignior  fenfus  in 
generalibiis  ^  duhiis  prteferendiis.  Verba  funt  accipienda  in  mitiori 
fevfu. 

No  a«Slion  lies  for  fpeaking  thefe  words  to  J.  S,  Thou  art  a  corn-  i  RolI.Abr. 
JlealiTy  and  hafl  flolen  my  corn  off  my  land;  for  it  is  doubtful,  whe-  7°*  p'-iO' 
ther  the  fpeaker  meant  corn  cut,  or  corn  growing  •,  and  by  con- 
ftruing  the  words  in  mitiori  fenfu  they  mean  corn  growing,  the 
fteallng  of  which  is  only  a  trefpafs. 

No  aflion  lies  for  publifliing  thefe  words  of  J.  S.  He  did  burn  4 Rep.  20. 
ftiy  barn  ;   for  that,  by  conftruing  the  words  in  mitiori  fenfu  y  they  '^"'^^'^ « 
mean  a  barn  which  had  no  corn  in  it,  nor  was  parcel  of  a  manfion- 
houfe,  the  burning  of  which  is  not  felony. 

It  has  been  holden,  that  no  a£tion  lies  for  publifliing  thefe  words  Cro.  EHr. 
of  an  innkeeper.  He  is  a  maititainer  of  thieves ^  and  keepeth  none  but  ''^^-  ^f^ 
thieves  in  his  houfe,  and  I  ivill  prove  it ;  becaufe  the  publlflier  did 
not  add,  that  the  innkeeper  knew  the  perfons  whom  he  maintain- 
ed to  be  thieves  -,  for  a  perfon  may  have  thieves  in  his  houfe  and 
maintain  them  without  knowing  them  to  be  thieves,  which  is  no 
offence. 

It  has  likewife  been  holden,  that  no  a<Sion  lies  for  publifliing  Cro.  jac. 
jhefe  words  cf  Jf.  N.  fie  hath  poifoned  J,  S.  innuendo  t^uendam  J.  S.  343- 
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Jacob  V.        adtutic  defttttcium^  and  it  Jhall  cojl  vie  a  hundred  pounds ^  but  ^  ivill 

M'lls.  kang  him;  for  the  words  adtufjc  defuucluniy  beficles  being  contained 

'in  the  innuendo^  can  only  relate  to  the  time  of  the  declaration,  and 

confequently  it  is  not  averred  that   J.  S.  was  dead  at  the  time  of 

publifliing  the  words. 

Cro.  Jac.  It  has  been  holdcn,  that  no  a£lion  lies  for  publifhing  tliefe  words, 

184.    Holt    ^^y  Thomas  YLoXtJlruch  his  cook  on  the  head  ivith  a  clcnvcr  and  cleaved 

''       "  his  head  ;  the  one  part  lay  on  one JI:ioulder  and  another  part  on  the  other : 

becaufe  it  is  not  averred  that  the  cook  was  killed  j  and  by  the  court — 

blander  ought  to  be  dire6l,  againll  which  there  ought  not  to  be  any 

intendment :  but  in  this  cafe,  notwithftanding  the  wounding,  the 

cook  mav  be  living,  and  then  it  is  only  a  trefpafs. 

At  the  times  the  three  lad  cafes  wore  determined,  the  rule  of 
conftruing  words  in  miticri  fenfu  was  carried  very  far  :  but  it  is 
doubtful  whether  any  one  of  them  be  at  this  day  law. 

(L)  -In  what  Cafes  doubtful   Yv^ords  are  not  to  be 
conftrued  /;/  m'llwi'i  fc?ifu. 

T 1 OWEVER  agreeable  it  may  be  to  tlie  general  tendernefs  of 
•*^  the  Englijh  law,  that  doubtful  words  fliould  be  conftrued  /« 
tnitiori fenfu,  yet  fuch  conflruftion  is  only  to  be  made,  where  the 
meaning  of  the  words,  in  the  ufual  acceptation  thereof,  is  doubt- 
ful ;  for,  if  in  the  ufual  acceptation  of  the  words  they  are  flander- 
ous,  a  forced  conflrudion  fhall  not  be  put  upon  them,  in  order  to 
render  them  not  adlionable. 

If  it  be  faid  to  a  woman,  Thou  hafl  poifoned  thy  hu/band^  and  I 
will  jiflify  it,  the  words,  if  it  be  averred  that  her  hufband  is  dead, 
are  atlionable  ;  for  although  it  be  poffible,  that  flie  might  give  him 
poifon  involuntarily  or  ignorantly  ;  or,  that  he  might  not  die  there- 
of; or,  that  he  might  live  a  year  and  day  after  taking  it,  thefe  are 
foreign  intendments;  for  the  meaning  of  the  words,  in  the  ufual 
acceptation  thereof,  is,  that  ihe  gave  him  poifon  voluntarily,  know- 
ing it  to  be  poifon,  and  that  he  died  thereof  in  a  (hort  time. 

If  thefe  words  are  fpokcn  to  J.  N.  Thou  hnjl  killed  J.  S.  an  ac- 
tion lies ;  for  although  the  killing  may  have  been  as  an  executioner 
or  by  accident,  the  words,  in  the  ufual  acceptation  thereof,  mean 
a  felonious  killing. 

In  an  a£lion  for  publifhing  thefe  words,  Tou  didfJmt  up  myfifler 
arid  inurdsr  her,  and  I  ivill  prove  it ;  the  judgment  of  the  court  of 
Common  Pleas  was  for  the  plaintiff;  and  the  judgment,  notwith- 
ftanding  many  old  cafes  were  cited  to  the  contrary,  was  affirmed 
in  the  court  of  King's  Bench. 

An  adtion  lies  for  fpeaking  thefe  words  to  J.  S.  Thou  art  for- 
fivorn  in  a  court  of  record,  although  the  fpeaker  did  not  add,  in  giv- 
ing evidence  ;  for  it  {hall  not  be  intended,  unlefs  this  be  {hewn  in 
the  pleadings,  that  J.  S.  was  forfworn  in  ordinary  difcourfe  in 
fome  court  of  record. 

So  for  faying  to  J.  N.  Tou  have  procured  J.  S.  to  come  thirty  miles 
to  commit  perjury  before  my  Lord  £/"  Winghelter,  and  have  given  him. 
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ten  pounds  for  that  pttrpofey  although  it  be  not  averred  that  J.  S.  did  Harris  v, 
commit  perjury  ;  or  that  the  Biftop  of  WincheJIer  was  a  perfon  be-  Dixon, 
fore  whom  it  could  be  committed ;   for  the  words  fhall  be  taken 
in  the  worft  fenfe. 

If  thefe  words  be  fpoken  to  J.  S.  Tou  have  Jlolen  my  'wood,  an  Cro.  Jac. 
a<Stion  lies ;  for  the  word  wood,  according  to  the  old  rule,  Arbor  '^'-   ^°  '^• 
dttm  crefcit,   ligfium  duni  crefcere  nefcitj  means  wood  cut  down. 

It  has  been  holden,  that  an  a£tlon  lies  for  publilhing  thefe  words,  Ld.  Raym. 
John  Baker  ftole  my  box  wood  and  I  will  prove  it ;  and  by  Holt^  Ch.  J.  959:  ^*''«'" 
♦'  Wherever  words  tend  to  ilander  a  man  and  to  take  away  nisre- 
"  putation,  I  fliall  be  for  fupporting  actions  for  them,  for  the  pre- 
"  fervation  of  the  peace.  I  remember  a  (lory  told  by  Mr.  Jullice 
**  Twifden  of  a  man  who  had  brought  an  adlion  for  flanderous 
"  words,  who,  being  in  court  when  the  rule  for  arrefling  judgment 
*',  in  the  aiSlion  was  made  abfolute,  declared  in  court,  that  if  he 
"  had  thought  he  fhould  not  have  recovered  in  his  a£lion,  lie 
*'  would  have  cut  the  defendant's  throat." 

Upon  a  motion  in  arreft  of  judgment  in  an  a6lion  for  words  it  Sayer,  465. 
appeared,  that  the  words  in  one  count  were,    Thou  art  ajheepftealing  ^r^*^'""  "* 
rogue  i-  that  the  words  in  another  count  were.  It  founds  every  where 
that  thou  art  a  Jheepflealer ;  and  that  there  was  a  general  verdifl.       ^ 
Judgment  was  given  for  the  plnintilT;  and  by  the  court. — Divers 
old  cafes  have  been  cited,  in  which  it  is  laid  down,  that  if  words 
can  be  conftrued  by  the  court  in  fuch  fenfe  as  not  to  be  a£lion- 
able,  they  ought  to  be  fo  conftrued  :   but  it  is  at  this  day  fettled ; 
that  words  are  to  be  conftrued  by  the  court  in  that  fenfe  wherein 
they  are  generally  underftood. 

It  was  heretofore  holden  that  an  adion  did  not  lie  for  publifh     Hutt.  58. 
ing  thefe  word?,  I  charge  J.  S.  with  felony  for  taking  money  out  of  ^^^^''r 
my  pocket,  and  I  will  prove  it:  for  that  as  the  words  do  not  exprefsly  ^  Lev/su* 
charge  the  taking  to  be  felonious,  it  may  be  intended,  that  it  was  aVentr. 
not  a  felonious  taking.  *^^' 

But  in  a  modern  cafe,   this  cafe  is  exprefsly  denied  to  be  law ;  Ld.  ^^y™« 
and  by  Holt,  Ch.  J.  Taking  of  money  out  of  a  perfon  s  pocket,  mufi  mean  \^X\ziz^.  ^ 
a  felonious  taking. 

If  thefe  words  be  fpoken  to  7*  ^-  Thou  didfl  violently  upon  the  Cro.  Car. 
highway  take  my  parfe  from  me,  and  four  fhillings  and  twopence  in  *77 
it  i  and  did/I  threaten  to  cut  me  off  in  the  midjl,  but  I  was  forced  to  vvoodward! 
run  away  to  fave  my  life,  an  a£tlon  lies  ;   for,  although  it  be  not   i  Roll.  Abr. 
exprefsly  faid,  that  J.  S.  did  rob  the  fpeaker,  or  that  he  took  his  74- 
purfe  felonioufly,  the  words,  in  the  common  acceptation  thereof, 
amount  to  a  charge  of  a  robbery. 

An  a£lion  lies  for  fpeaking  thefe  words  of  a  widow,  /  have  had  Cro.  Jac. 
the  ufe  of  her  body ;  for  it  fhall  not  be  intended,  that  the  words  J^o,'^;fon 
mean  the  ufe  of  her  body  as  a  phyfician,  or  that  {he  had  done  fome  v.  Cade, 
bodily  labour  for  the  fpeaker ;  but  the  words  fhall  be  conftrued  in 
their  ufual  fenfe,  which  is  very  flanderous. 

If  thefe  words  are  publiflied  of  a  woman,  She  is  a  lewd  and  i  Roll.  Abr. 
common  woman  of  her  body,  and  has  the  pox,  an  a£lion  lies  j  it  being  °°'  P  *  *"*• 
apparent,  that  the  fpeaker  meant  the  French  pox. 


23^  S^IanDen 

(M)  In  what  Cafes  adjedive  Words  are  actionable. 

A  N  a£lion  does  not  In  the  general  He  for  the  publication  of  ad- 

■^^   jettive  words. 
4,  Rep.  19.         If  thefe  words  are  publiflicd  of  J.  S.    He  is  afeditioia  hiave,  an 
liritridge's     aflioH  docs  not  lie  ;  becaiife  the  words  only  import  a  charge  of  an 

inclination  to  be  guilty  of  fome  fcditious  a£t,  and  fuch  inclination 

is  not  punifhable  at  the  common  law. 

Cro.  Jac.  If  thefe  words  are  publiflied  of  J.  S.    He  is  a  thievi/Jj  rogue^  an 

^°°-^.^^™P  action  does  not  lie  ;  becaufe  the  words  do  not  import  a  charge  of 
▼  .  White.      1     •  ,1  •    r 

being  a  thief. 

But,  if  adje£live  words  are  publiflied,  which  import  a  charge  of 

having  been  guilty  of  a  criminal  acl,  an  a6llon  does  lie. 
J  RoU.  Abr.       If  thefe  words  are  publifhed,    I  accufe  J.  S.  ofpoifcning  his  aunty 
49.  pi.  6.      an  action  lies  ;   becaufe  the  words  import  a  charge  of  having  poi- 

foned  his  aunt. 
Sid.  373.  If  thefe  words  are  fpoken  to  J.  S.     Thou  art  a  htiggeying  rogue. 

Collier  V.      and  I  could  hang  thee,  an  action  lies  ;  becaufe  the  words  import  a 

charge  of  having  committed  the  aft  of  buggery. 
I  Roll.  Abr.       If  thefe  words  are  publiflied  of  J.  S.    He  ivas  ivhipped  about 
5°*  ^''"'■'^y  Taunton  Cajlle for  Jlealmg  Jheep^  an  action  lies ;  becaufe  the  words 

not  only  Import  a  charge  of  having  ftolen  fiieep,  but  llkcwife  that 

J.  S.  was  convicted  of  that  offence. 
Sayer,  265.       If  thefe  words  are  fpoken  to    J.  S.     Thou  art  a  peepjlenling 
Awa'ter  '    ^°S,"^i    ^"  action  lies  ;    becaufe  the  words  import  a  charge  of 

felony. 

If  adjective  words  are  a  difgrace  to  a  perfon  in  an  office,  or  to  a 

perfon  of  a  profeilion  or  trade,  an  a£tion  lies  j  although  they  do 

not  import  a  charge  of  having  done  any  a£t. 
4Rep.  19.         If  thefe  words  are  publifhed  of  a  perfon  in  an  office,  He  is  a 
Britriagc's     covrupt  cfjicer,  an  a£tion  lies ;  the  words  being  a  difgrace  to  him 

in  his  office. 
Styles,  425.       If  thefe  words  are  publifhed  of  a  trndefman,  He  is  in  a  hrenhing 
Waikenden    condition,  an  adtlon  lies  ;  becaufe  his  credit,   which  is  of  the  ut- 
3)<^°<^  •  jnoft  confequence  to  a  tradefman,  maybe  thereby  hurt. 

(N)    In   what  Cafes  Words  which  import  only  an 
Intent  are  adionable. 

4  Rep.  16.    I  T  Is  fald  to  have  been  determined,  upon  great  deliberation,  that 

Eaton  -v.        1   fjo  actlon  lIcs  for  words  which  only  Import  the  charge  of  a 

^"'  purpofe,  or  an  intent  to  commit  a  crime  5  fuch  purpofe  or  intent 

not  being  punifhable. 
3  Roll.  Abr.       An  action  does  not  lie  for  publifhlng  thefe  words  of  J.  S.    He 
51.  Lock  V.  j^gpcih  men  to  rob  me^  inafmuch  as  thefe  words  only  import  a  charge 

of  an  intention  to  rob. 
1  Roll.  Abr,       And,  for  the  fame  reafon,  an  action  does  not  licj  for  fpeaking 
S '  • ,     ^      thefe  words  to  J.  A^«  Ton  would  have  killed  me. 

Mtt  s  cafe.  •' 
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If  thefe  words  are  publiftied  of  a  woman,  She  would  have  cut  her  i  Roll.  Abr. 

hujband's  throaty  and  did  attempt  to  do  it,  an  action  lies  ;  for  the  at-  ^V^.  ^'=°''- 
tempt  being  a  criminal  ad,  the  words  are  a  great  (lander. 

An  a£lion  lies  for  faying  to  A.  B.  Tou  are  a  rafcal  and  a  villain  ;  Ld.  Raym, 
you  have  forgot /nice  you  lived  in  the  Black  Bull-yard  ;  there  you  could  "^5- 

procure  broad  money  for  gold  ^  and  clip  it  when  you  had  fo  done,  arid  then  Pa,ry, 

thefljears  could  go ;  for,  where  the  power  to  do  an  a£l  is,  by  the  Saik.  695. 
words,  confined  to  a  particular  place,  tliey  imply  that  the  aft  was 
done,  the  power  being  the  fame  in  all  places. 

So,  for  publiftiing  thefe  words,  J.  N.  lay  in  luait  on  Shooter's-  i  Roll.  Abr. 

Hill  to  rob  T.  S.,  for  the  lying  in  wait  was  a  criminal  adl.  S^-  i-ock  7. 

•'        '  ^     ^  Lock. 

Upon  a  motion  in  arreft  of  judgment,  in  an  adion  for  publifh-  Cro  Eiiz. 
ing  thefe  words  of  J.  N.     He  luould  have  robbed  the  houfeof],  S.  if  Y°' 
J.  D.  ivould  have  confented  unto  it ;  he  perfuaded  J.  D.  unto  it,  and  Smith. 
told  him  he  would  bring  him  nvhere  hefljould  have  money  enough  ;   it 
was  faid,  thefe  words  do  not  import  any  a<St,  for  which  the  plain- 
tiff could  be   called  in  queftion.     Judgment  was  given  for  the 
plaintiff;  and  by  the  court — The  words  are  a  great  difcredit  and 
llander. 

(O)    In  what  Cafes  disjundive  or  copulative  Words 
are  actionable. 

T  F  the  words  publifhed  of  any  perfon  are  in  the  disjun£live,  and 
•■    part  thereof  be  not  actionable,  no  adion  lies. 

If  it  be  faid  to  J.  S.    Thou  hafl  flolen  my  mare,  or  didjl  confent  to  Cro.  Ellz. 
thejlealing  of  her ,  no  adlion  lies ;  becaufe  the  latter  words  are  not  ^^°;   ^"'^^ 
actionable. 

It  was  holden,  that  an  action  did  not  lie  for  publifhing  thefe  Cro.  Jac, 
words,  Sparham  did  fleal  a  mare,  or  elfe  Godwin  is forfworn,  not-   55o.    Spar- 
withftanding  there  was  an  averment,  that  Godwin  never  fwore  any      ^  "'    ^^' 
fuch  matter ;    and  by  the  court — The  words  do  not  import  a 
charge  fufficiently  dire£t  to  make  them  a£tionable. 

If  fome  words,  which  are  not  adtionable,  be  conne£ted  by  a 
copulative  with  others  which  are  fo,  an  action  lies. 

If  thefe  words  be  publifned  of  J.  N.    He  did  fleal,  and  cozened  win.  45- 
feven  quarters  of  my  barley,  an   a£tion  lies  ;  notwithftanding  the  ^°^- 
words,  he  cozened  feven  quarters  of  my  barley,  would  not  alone  have  y.  Phiipot. 
been  adtionable. 

(P)  In  what  Cafes  an  Adion  does  not  lie,  by  reafon 
of  Repugnancy  in  the  Words. 

A  S  the  ground  of  an  a£tion  for  publifhing  words  is  the  damage 
"^^  to  the  perfon  of  whom  they  were  publiflied,  it  follows,  that, 
if  there  be  in  the  words  themfelves,  or  in  what  appears  upon  the 
record,  fuch  repugnancy,  that  no  damage  can  enfue  to  the  perfon 
of  whom  they  were  publiflied,  the  words  are  not  actionable, 
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1  Roll.  Abr.  It  has  been  Iiolden,  that  if  a  feme  covert  fay  to  J.  S.  Ton  have 
74.  b.  pi.  I.  JloJifi  fjjy  goods ^  the  words  are  net  a£lionable  ;  becaufe  the  words, 
Pafcb.  inafmuch  as  a  feme  covert,  'who  has  no  goods,  cannot  be  robbed 

n  j»c.        of  any,  are  in  themfelves  repugnant. 

But  the  contrary  has  been  holdeii,  in  two  other  cafes;  one  of 

which  was  fubfequent,  the  other  antecedent  to  this  cafe. 

Cro.  Eliz.  In  an  action  brought  again (t  hufband  and  v.iff,  for  the  publica- 

'^^'    .,        tion  of  thefe  words  by  the  wife,  My  turkeys  arejlolen,  and  Charnel 

cafe.  Pafch.  hath  Jloleii  them^  it  was  objected,  in  order  to  arred  the  judgment, 

34  Eife.        that,  inafmuch  as  the  wife  could  have  no  turiceys,  it  could  not  be 

true  that  the  plaintiff  had  ftolen  her  turkeys ;  and  confequently 

the  words  could  not  be  any  difcredit  to  him.     Judgment  was  given 

for  the  plaintiff;  and  by  the   court — The  wife   did   charge   the 

plaintiff  with  ftealing  turkeys  ;  and  if  a  perfon  who  had  no  horfe 

were  to  publifli  thei'e  words,  J.  S.  hath  Jlolen  niy  horfe^  the  difcredit 

vould  be  as  great  to  "J.  S.  as  if  the  publifher  had  had  a  horfe  ;  for 

€very  perfon  who  heareth  the  words,  might  not  know,  whether  he 

had  a  horfe  or  no. 

Cro.  Jac.  In  an  action  brought  againft  hufband  and  wife,  fort  he  pubhca- 

^°  wr"""^  tion  of  thefe  words  by  the  wife,    J.  S.  hath  Jlolen  my  faggots^   it 

and  vvlVe!       ^""^^  objected,  in  order  to  arrefl  judgment,  that  the  words  are  re- 

JUich.  pugnant;  inafmuch  as  a  married  woman  cannot  have  any  goods 

'^J^c.         which  can  be  ilolen.     Judgment  was  given  for  the  plaintiff;  and 

by  the  court — The  words,  which  are  to  be  underftood  according 

to  common  intendment,  amount  to  a  charge  of  dealing  the  huf- 

band's  faggots  ;  and  wherever  an  adtion   is  brought,  for  words 

importing  a  charge  of  ftealing  goods,  it  is  not  material  whofe  the 

goods  were. 

4  Rep.  16.        If  in  an  a£tion  for  words  which  import  a  charge  of  killing,   it 

Snaggv.        appear  from  the  declaration,  that  the  perfon  who  is  faid  to  have 

been  killed  is  living,  no  action  lies :  inafmuch  as  it  is  no  flander 

to  any  perfon,  to  charge  him  with  having  killed  a  perfon  who  is 

not  dead ;  becaufe  there  can  be  no  danger  from  a  profecution  in 

fuch  cafe. 

Cro.  Jac.  It  has  been  holden,   upon  a  writ  of  error  in  the  Exchequer- 

331.  Barton  chamber,  that  no  a6tion  lies  for  fpeaking  thefe  words  to  J.  K.^ 

Thou  hajl  killed  the  fervant  of].  S.,  unlefs  it  be  averred  that  feme 

fervant  of  J.  S.  was  killed. 

Cro.liiz.  But  in  divers  of  the  cafes,  fome  of  which  are  antecedent,  others 

569.823.      fubfequent  to  this  cafe,  it  is  laid  down,   that  words  importing  a 

I  Vemr        charge  of  having  killed  a  perfon,  are  a£tionable  ;  although  it  be 

117.  149.      not  averred,  that  the  perfon  was  killed  ;  unlefs  it  appear  from  the 

words  themfelves,  or  from  the  record,  that  he  is  living. 

(  Q^)  In   what  Cafes  an  A£lion  lies  for  repeating 
Words  which  were  publifhed  by  another  Perfon. 

T  T  was  heretofore  the  pra£lice,  in  an  action  for  repeating  words, 
■*■  which  had  been  publifhed  by  another  perfon,  to  aver,  that  the 
words  were  not  publifaed  by  that  perforu 

In 
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In  an  a<^ion  brought  by  a  woman  againft  A.  for  faying  that  B.  Cro.  jac. 

162.    Mc 
ril'onv.CidQ. 


had  reported,  that  he  had  had  the  ufe  of  her  body,  it  was  averred  that  i"^-    ^°^' 


B.  had  never  made  fuch  report. 

In  an  a£lion  brought  by  Lewis  againft  Walter  for  thefe  words,  Cro.  Jac. 
Piers  did  fay,  that  Lewis  did  fay,  that  there  ivas  no  prince  in  Eng-  4o6.^  ^ 
land,  it  was  averred,  that  Piers  did  never  fay,  that  Leivis  did  fay,  Walter." 
there  is  no  prince  in  England. 

But  in  a  modern  cafe,  upon  a  motion  in  arreft  of  judgment,  Saycr,  260. 
thefe  words.  Thou  art  a  fueepfealing  rogue,  and  farmer  Parker  told  Gardiner  t. 
niefo,  were  holden  to  be  a£lioiiable  ;  although  it  was  not  averred, 
that  farmer  Purler  did  not  tell  the  defendant  fo;  and  by  Dennis 
fon,  Juftice — Such  averment  is  by  no  means  neceffary;  it  not 
being  material,  whether  farmer  Parkej(,  did  or  did  not  tell  the  de- 
fendant fo. 

(R)  In  v.^hat  Cafes  adionable  Words  are  rendered 
not  a^lipnable ;  or  Words  not  a<fliouable  are  ren- 
dered actionable,  by  fubfeqnent  Words. 

A  S  the  intention  of  publifliing  words  is  to  be  colle£led  from  the 
"^^  whole  words,  it  mull  fometimes  happen,  that  the  fenfe  of 
words,  which  would  have  been  a£lionable  if  no  others  had  been 
publiilied  at  the  fame  time,  is  fo  changed  by  fubfequent  v/ords,  as 
to  be  rendered  not  a£lionable. 

When  this  is  the  cafe,  the  fubfequent  words  are  fald  to  be  ex- 
planatory. 

If  thefe  words  are  publiflied,  Mnfer  Brlttridge  is  a  perjured  old  4  Rep.  19. 
hnave ;   and  that  is  to  he  proved  by  a  fake  parting  the  land  of  J.  S.   i^"""Jse  ^ 
and  J.  D.,  no  action  lies;  for,  although  the  former  words  would 
have  been  actionable,  their  meaning  is  fo  explained  by  the  fubfe- 
quent words,  as  to  make  it  evident,  that  a  falfe  fwearing  in  a  court 
of  juftice  was  not  intended. 

if  thefe  v.'ords  are  fpoken  to  J.  S.   Thou  art  a  thief ;  for  thou  hafl  4 Rep.  tg. 
folen  my  apples  out  of  viy  orchard,  no  action  lies;   it  appearing  from  Brittnags* 
the  latter  words,  that  the  whole  words  only  import  a  charge  of  a 
trefpafs. 

If  it  be  faid  to  J.  N.    Thou  art  a  thief:  for  thou  toohefl  my  henfs  i  Roll.  Abr. 
by  reafon  of  an  execution,  and  I  ivill  hang  thee,  no  action  lies  ;   for,   5'-  ^^''^^ 
however  the  fpeaker  might  be  miftaken  as  to  the  nature  of  the 
offence,  it  appears  from  the  latter  words,  that  the  whole  words 
only  import  a  charge  of  a  trefpafs. 

If  7-  5.  fay  to  J.  N.    Thou  art  a  thief;  and  hafl  folen  my  trees,  Cro.  Jac. 
no  a£tion  lies ;  it  appearing  from  the  latter  words,  that  the  whole  ^7^-__  Smith 
words  only  import  a  charge  of  a  trefpafs. 

If   J.  S.  fay  to  f.  N.  Thcu  hafl  ravifjed  a  woman ;  and  I  ivill  do.  Jac. 
rriahe  thee  f  and  in  a  ivhitefheet,  no  action   lies ;  it  appearing  from  666^  Ridges 
the  latter  words,  that  only  fuch  offence  as  is  punifhable  in  a  fpi- 
ritual  court  was  intended  by  the  fpenker. 

It  muft  on  the  other  hand  fometimes  happen,  that  the  fenfe  of 

words  which  would  not  have  b'cen  actionable,   if  no  others  had 
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been  publiflied  at  the  fame  time,  Is  fo  changed  by  fubfcqucnt 
words,  as  to  be  rendered  aclionable. 

When  this  is  the  cafe,  the  fubfequent  words  are  faid  to  be  ac- 

cumuhitive. 

I  Roil.  Abr.       No  a6lion  lies   for  fpeaking   thefe  words  to  J.  S.    Tou  are  a 

^3'  Allefley  irogi4g ..  gut,  if  the  words  had  been,  Tou  are  a  rogue  of  record,  an 

ad^ion  would  have  hin  j  inafmuch  as  the  whole  words  would  then 

have  imported  a  charge  of  having  been  convided  of  a  crime. 

No  a£lion  lies  for  fpeaking  thefe  words  to  J.  N.  Thou  art  a 
rebel:  liut,  if  the  words  had  been,  Thou  art  a  rebel,  ntid  all  that 
keep  thee  couipatiy  are  rebels,  and  thou  art-  not  the  queen^s  friend,  an 
adlion  would  have  lain;  inafmuch  as  it  would  have  appeared  from 
the  whole  words,  what  kind  of  rebel  the  fpeaker  intended. 

No  action  lies  for  faying  to  A.  B.  Thsu  art  forfivorn  :  But  an 
action  would  have  lain,  if  the  words  had  been,  Thou  art  forfivorn, 
atid  1  luillfet  thee  on  the  pillory  ,-  for  it  would  then  have  appeared, 
that  fuch  forfwearing  was  meant,  as  A.  B.  may  be  fet  on  the 
pillory  for. 
5  Lev.  116.  If  thefe  words  are  fpoken  to  J,  S.  Thou  art  a  clipper,  and  thy 
Maden  V.      neck  fhall  pay  for  it,  an  adlion  lies  ;  inafmuch  as  It  appears  from 

the  whole  words,  that  a  clipper  of  money  was  intended. 
Cro.  Jac.  It  was,   in  two  cafes,  holden,  that  for  fpeaking  thefe  words  to 

114.  Mi-  J,  JV".  Thou  art  a  thief,  for  thou  hajl  flolen  a  tree,  no  adion  did  lie  ; 
ford.  '  Hii'  ^^caufc  the  latter  words  we're  explanatory,  and  only  fliewed  the 
3  Jac.  Cro.  reafon  of  calling  thief;  but  that,  if  the  words  had  been,  Thou  art 
Jac.  231.  a  thief,  and  hafl flolen  a  tree,  an  adlion  would  have  lain  ;  inafmuch 
OrmfteV.  ^^  ^^^^  word  and  would  have  made  two  diftind  fentences  of  the 
Trin.  7  Jac.  words,  in  which  cafe  the  latter  words  would  have  been  accumu- 
lative. 
Hob.  331.  But  in  a  fubfequent  cafe,  wherein  thefe  words  were  fpoken  to 
rMK^  ^'  •7"  '^'  ^''-'^"  ^''^  ^  thief,  and  haft  folen  twenty  load  of  my  furze,  it 
.j-|j„*^'  '  was  holden,  that  no  a£lion  did  lie ;  and  by  the  court— The 
17  Jac.  I.  words,  and  thou  hafl  flolen,  and  the  words,  for  thou  hafl  flolen,  ac- 
cording to  the  common  acceptation  of  the  words,  mean  the  fame 
thing. 
Ld.  Raym.  The  dodrlnc  laid  down  in  the  cafe  of  Clerk  v.  Gilbert  h^shctn 
960.  Baker  fjj^ce  adhered  to. 

V.  fierce. 

(3)  Of  the  Pleadings  in  an  Adion  for  Words. 

I.  In  the  general. 

Cro,  Jac.      I  F  two  perfons  have  publKhed  words,  for  which  an  a£lion  lies, 
647.  cha-Ti-   1    gj^  aflion  cannot  be  maintained  apalnfl  them  iointlv  ;  the  pub- 

bcrlain  v.        ,.        .  r  .     .  ,  1  ,-         •  r    1         "'i  ^  * 

V.  i,i:e  and    "cation  ot  one  not  bemg  the  publication  of  the  other. 

aiiotlitr.     Palm.  313.      [2  Eutr.  9S4.] 

r>ysr,  19,  If  words,  for  which  an  a£lIon  lies,  have  been  publifhed  of  two 

Oo^c''^'    P^^^*°"s>   ^^^^y  cannot  join  in  an  adion  agalnft  the  publiflier  ;  the 
5ii.      '      damage  to  one  not  being  a  damage  to  the  other. 
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It  Is  by  the  21  Jac.  i.  c.  16.  enaQed,  "  That  all  a£lIons  upon 
**  the  cale  for  words  fhall  be  brought  within  two  years  after  the 
"  words  fpoken,  and  not  after." 

It  has  beeti  holden,  that  this  flatute  does  not  extend  to  an  ac-  i  sid.  95. 
tion  for  words,  which  become  a£liocable  by  reafou  of  the  fpecial  ^'■<>'  ^"' 
damage  received  from  them.  ^If^^  ^og. 

In  the  declaration  in  an  a3;ion  upon  the   cafe,  it  was'  alleged,  Cro.  Eil«. 
that  the  defendant  fpoke  of  the  plaintiff  divers  falfe  and  fcandalous  ^57*    Gar- 
words,  of  which  the  tenor  follows  :   T/:oi/  art  an  arrant  luhore,  and  qi^\^[ 
an  old  ivorm- eaten  j'adfy  and  one  of  thy  fides  hath  been  eaten  out  ivith  the 
pox.     It  was  holden,  upon  a  motion  in  arreft:  of  judgment,  that 
the  declaration  is  bad,  becaufe  it  is  not  alleged  exprefsly,  that  tha 
defendant  fpoke  thefe  words ;  and  by  the  court — Some  words, 
which  would,  perhaps,  liave  rendered  the  reft  not  acSlionabie,  may 
have  been  omitted.     It  is  fullicient  to  plead  a  deed  or  record  by 
way  of  recital,  becaufe  the  recital  may  be  compared  with  the  deed 
or  record  :  but,   if  there   be   a  miftake  in   the  recital  of  words 
fpoken,  no  recourfe  can  be  had  to  any  thing,  by  which  the  miftake 
may  be  corre6led. 

In  the  declaration  in  an  a£lion  upon  the  cafe  It  was  alleged,  3  Lev.  338. 
that  the  defendant  fpoke  certain  words,   which   were  aitionable  ;  9?""''*" 

11  111-  •  /7i-jirj      Matthews. 

and  then  the  declaration  went  on,  ciimque  etiam  pojtea  tne  derend-  ^  l^^^  joj. 

ant  fpoke  other  words,  which  were  likewife  a^lionable.     A  verdi£l 

being  found  for  the  plaintiff,  and  entire  damages  being  given,  it 

was  objected,  in  order  to  arreft  the  judgment,  that  the  latter  words 

are  not  alleged  pofitively,   but  by  way  of  recital ;  and  divers  cafes 

were  cited,  where  judgment  had  been  arrefted  in  a£lions  of  tref- 

pafs  ;  becaufe  it  was  only  alleged,  cum  the  defendant  committed 

the  trefpafs.     Judgment  was  given  for  the  plaintiff;  and  by  the 

court — This  beitig  an  action  upon  the  cafe,   and  the  former  words 

being  laid  pofitively,  the  latter  fhall  be  intended  to  be  pofitive. 

The  words  cumque  etiam  are,  in  divers  ditSionaries,  faid  to  mean 

the  fame  as  porro^  and  in  that  fenfe  they  are  ufed  by  fome  of  the 

beft  Latin  authors. 

Upon  a  motion  in  arreft  of  judgment  In  an  aftion  upon  the  j^K.eb.  073. 
cafe,  it  was   Infifted,  that  it  was  only  alleged  in  the  declaration,   ^^Ll].  ** 
that  the  defendant  fpoke  hacfiBafalfa  verba;  whereas  it  ought  to 
have  been  alleged,  quod f  Be  ^  falfo  dixit.     The   declaration  was 
holden  to  be  well  enough. 

A  writ  of  error  being  brought  upon  a  judgment.  In  an  a£tIon  Noy,  35. 
for  words  in  themfelves  aaionable,  it  was  afiigned  for  error,  that  ^''J^l  "■  ' 
it  is  only  alleged,  that  the  words  were  fyoktn  fa /fe/y ;  whereas  it  o,,ven,'5i. 
ought  to  have  been  alleged,  that  they  were  fyokcn  fa/fe/y  and  mali- 
cionfy;  but  by  the  court— This  is  no  error,  for  fuch  words  imply 
malice. 

It  is  fufficlent  to  allege  in  the  declaration  in  an  adtion  for  Cro.  Eiiz. 
words,  that  the  defendant  fpoke  the  ^^qxA% palam   bf  puhlice ;  for  ?6'-  Taylor 
the  words  palam  ^ publice  imply  that  the  fpeaking  was  in  prsfentia 
tt  auditu  aliorum* 
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If  tlie  plaintiff  in  an  a£llon  upon  the  cafe  declare  for  tlie  fpeakj* 
ing  of  two  fets  of  v/orcis,  and  only  the  firft  fet  are  alleged  to  have 
been  fpoken  ///  prafeniia  iff  aiuUtu  quamplurimorum^  the  prafentia  tsf 
fludltii  quamplurimoruw,  which  is  alleged  as  to  the  firft  fet,  fli;ill  go 
to  the  fecond, 

[In  an  a£lion  for  fcvcral  fets  of  words,  the  firfl  fet  were  thcfe : 
That  rogue  J.T.  (meaning  the  plaintiff)  that  fit  the  houfe  on  fire 
(meaning  the  fummcr-houfe  tl;at  was  burnt,  in  the  occupation  of 
one  Mr.  Cotton)  ;  and  if  any  body  ivill  give  inc  charge  cf  h'lm,  I  nvill 
carry  him  to  New  Prifn.  The  fifth  fet  were  thcfe  :  J.  T.  (mean- 
ing the  plaintiff)  fet  the  houfe  on  fire  (meaning  the  fame  houfe). 
It  was  moved  in  arreft  of  judgment,  that  the  latter  fet  of  words 
were  not  actionable,  for  that  every  count  in  a  declaration  is  a  fub- 
ftantive  count,  and  the  innuendo  {^meaning  the  fame  hoife)  fliall  nof 
relate  to  the  fummer-houfc  mentioned  in  the  fiifl:  fet  of  words. 
But  by  the  court — Although  the  latter  fet  of  words  be  not  ot 
theinfelves  adlionable,  yet  they  (liall  have  relation  to  the  former 
fet  •,  and  we  muft  take  them  to  have  been  fpoken  nia/ieicufly,  as  the 
jury  have  found  for  the  plaintiff.] 

If  it  be  alleged  in  tli'e  declaration  in  an  adion  upon  the  cafe, 
that  the  words  were  fpoken  in  pmfentin  diverforum,  it  is  well 
enough  ;  although  it  be  not  alleged,  that  the  fpcaking  was  in  auditu 
diverforum ;  for,  as  the  words  arc  alleged  to  liave  been  fpoken  in 
prafentia  diverforum^  it  fliall  be  intendetl,  that  they  were  fpoken  in 
auditu  diverforum. 

[If  it  be  laid,  that  the  defendnnt  /;/  claufo  ecclfu?  Lichfield  fpokc 
the  'words,  it  has  been  ho'ulen,  that  the  place  not  being  laid  as  a 
venue,  but  as  a  defcription  of  tlrc  offence,  it  is  a  circumllance  that 
mufl;  be  proved.  But,  if  the  words  are  laid  to  be  fpoken  before 
A.  and  others,  it  is  fiifficient  to  prove  them  to  be  fpoken  before 
others  only.] 

It  is  ufual  to  allege  in  the  declaration  In  an  aclion  for  words, 
that  the  plaintiff  is  of  good  fame  :  but  this  is  not  traverfable. 

In  the  declaration  in  an  a£lion  for  words  it  was  alleged,  that 
the  plaintiff  was  of  good  fame.  The  defendant  pleaded,  that,  at 
the  time  of  publifliing  the  words,  tlie  pl.;intiff  was  not  of  good 
fame.  The  plea  was  holden  to  be  bad  ;  inafmuch  as,  it  only 
anfwers  to  a  matter  of  inducement,  which  did  not  require  any 
anfwer. 

As  the  fenfe  of  wf>rds  is  to  be  coUeifted  from  the  confideration 
of  the  whole  words,  and  of  all  the  cifcumflances  which  attended 
the  publication  of  them,  if  any  of  therwords,  or  any  circumftance 
which  attended  the  publication  of  thetn,  be  omitted  in  the  de- 
claration of  the  plaintiff,  <^he  defeifcfont  may  in  his  plea  fet  out 
fuch  of  thefc  as  are  material  for  hira^ 

In  an  a6lion  for  calling  the  ^\7i\x\\\^ perjured  maUy  the  defendant 
pleaded  in  liis  juftification,  that  X^t  plaintiff  was  perjured  in  a 
certain  caufe,  and  judgment  was  ibr  him.  Another  adion  being 
brought  by  the  plaintitF  for  the  far^e  words,  the  defendant  pleaded 
this  judgment  In  bar,  and  it  was  holden  to  be  a  good  plea. 

10  r  After 


After  judgment  for  the  defendant  in  an  action  for  thefe  words,  i  l-v.  24.8. 
He  is  a  rafcally  alderman,  a  faEl'ious  alderman^  and  a  lawpoonet'y  a  Ganiir..rv. 
fecond  action  was  brought  for  the  fame  words,  with  an  averment,  ^'^'^■^* 
that  the  word  lampooner  means  lihellcr.     The  defendant  pleaded  In 
bar,  that  a  former  aclion  was  brought  for  the  fame  words,  except 
that  the  word  lampooner  is,   in   the  declaration  in  the  prefent  ac- 
tion, averred  to  mean  libeller.     Upon  a  demurrer  to  this  plea,  it 
was  infifted,   that,   by  tlie  explanation  of  the  word  lampooner,  the 
prefent  action  is  become  a   different  aclion  :  but  by  the  court- 
As  the  plaintiff  has  been  once  barred  in  an  aclion  for  the  fime 
words,  he  fhall  never  entitle  himfelf  to  another  a6lion  by  an  ex- 
planation of  one  of  the  words. 

If  the  words  alleged  in  the  declaration  are  not  adionable,  no  Styles, -o. 
additional  words  in  the  replication  can  make  them  fo  ;  for  the  de-  -Anon. 
fendant  cannot  rejoin  to  any  words  in  the  i-eplication,  which  are 
not  contained  in  the  declaration. 

[It  was  formerly  holden,  that  the  plaintiff  muft  prove  the  words  2  Roll.Abr. 
precifely  as  laid  ;  but  that  ftri(5lnefs  is  now  laid  afide,  and  it  is  fuf-  71S.  _ 
ficient  for  the  plaintiff  to  prove  the  fubftance  of  them.     However,  ^^^""°  ^' 
if  the  words  be  laid  in  the  third  perfon,  e.  g.  He  deferves  to  he  hanged  Buu  n.p.  <. 
for  a  note  he  forged  on  A.,  proof  of  words  fpoken  in  the  fecond  per-  ^^"^  v. 
fon,  e.  g.   Tou  deferve^  Sec.  will  not  fiipport  the  declaration:  for   ."l^"^^*  r?.- 
there  is  a  great  difference  between  words  fpoken  in  a  paffion  to  a  217. 
iiian's  face,  and  words  fpoken  deliberately  behind  his  back.] 

It  is  very  dangerous  for  the  defendant  in  an  a£l:ion  for  words  4Rep.  i^.a, 
to  demur  to  the  declaration  ;  for  he  may,  after  takinsj  the  chance '^°'^'^* 
of  trying  the  fa£l,  avail  himfelf  of  any  matter  in  arreft   of  judg-  ^  ' 
ment,  which  would  have  been  good  upon  a  demurrer. 

2.  In  what  Cafes  an  Averment  is  neceflary. 

It  was  heretofore  doubted,  whether  an  a£lion  did  lie,  for  pub-  Yeiv.  21. 
lifhing  words  which  import  a  charge  of  murder  -,  unlefs  there  was  ^'*''  53» 
an  averment,  that  the  perfon  faid  to  be  murdered  is  dead. 

But  it  has  been  long  fej^led,   that  an  a£lion  does  lie,   for  pub-  Cro.  Eiiz. 
lifhing  words  which  import  a  charge  of  murder  ;  although  it  be  cro.  Car!* 
not  averred,  that  the  perfon  faid  to  be  murdered  is  dead  j  for  that  489.  Sid. 5^. 
^his  (hall  be  intended  ;  unlefs  it  appear  in  the  pleadings,  that  he  iVentr.117. 
is  alive.  ^^^' 

In  an  a£lion  upon  the  cafe  the  plaintiff  declared,  that  the  de-  Cro.  Jac. 
fendant,  being  his  natural  brother,  publiflied  thefe  words  of  him,  '^7* 
Jldy  brother  is  perjured.     Upon  a  motion  in  arreft  of  judgment,  wucman. 
TelvertoHy  J.  was  of  opinion,  that  the  a£lion  did  not  lie ;  and  by 
him— Words,  in  order  to  render  them  a(Stionable,  ought  to  be  fo 
certain,  as  to  the  defcription  of  the  perfon  to  whom  they  relate, 
that  every  perfon  who  hears  them  may  know  to  whom  they  do  re- 
late.    The  defendant  may  have  feveral  brothers  ;  and  it  would  be 
very  unreafonable,  that  every  one  of  them  fliould  be  able  to  main- 
tain an  aftion,  by  averring  that  the  words  were  publifhed  of  him. 
Williams^  J.   was  of  opinion,  that  the  action  lay  ;  and  by  him  — 
As  the  plaintiff  has  averred,  that  the  words  were  publilhed  of  him, 
.  R  a  and 
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and  the  jury  l»ave  found  the  defendant  guilty,  the  court  Is  afccr- 
tained,  thit  t!ie  words  were  publiftied  of  the  plahitifF.  Tanfuld,  J. 
was  Hkewife  of  opinion  that  the  a£lion  lay  ;  and  by  him — If  the 
words  had  been,  One  of  my  brothers  is  pcrjiiredy  an  action  would  not 
have  lain,  inafnuich  as  it  would  then  have  appeared  to  the  court, 
that  the  defendant  had  more  than  one  brother,  and  the  want  of 
certainty,  to  which  of  the  brothers  the  words  did  relate,  could  not 
have  been  cured  by  the  averment  and  the  verdicl :  but,  as  it  does 
not  now  appear  to  the  court,  tiiat  the  defendant  had  any  other 
brother  than  the  pU.intifF,  and  it  is  averred  that  the  words  were 
publiflied  of  him,  and  the  jury  have  found  the  defendant  guilty, 
the  plaintiff  ougl.t  to  have  judgment.  Tliis  caufe  being  after- 
wards moved  in  full  court,  it  was  refolved  by  all  the  juftices,  that 
the  a£lion  did  lie  •,  and  judgment  was  given  for  the  plaintiff. 
jRoU.Abr.  If  thefe  words  are  publiflied.  Captain  Nelfon  is  a  thief,  an  affion 
85  Kdfon  ijgg  £qj,  Robert  Nefsn,  if  it  be  averred,  that  there  was,  at  the  time 
**  '      of  publifliing  the  words,  a  colloquium  concerning  him,  and  that 

they  were  publilhed  of  him  ;  it  not  being  neceffary  to  aver,  that  he 
was,  at  that  time,  a  captain,  or  ufually  called  a  captain. 
Cro.  Jac.  If  it  be  faid  by  j.  S.  to  j.  N.    Thy  inafler  Brown  hath  robbed  me^ 

4+-1-  any  perfon  of  tlie  name  of  Broivn,  if  it  be  averred,  that  the  words 

Lawe!^  ^'  "w-ere  fnoken  of  him,  may  maintain  an  adlion,  although  it  be  not 
J  Roil.  Abr.  averred,  that  he  w  is  the  mailer  of  J.  N.  of  whom  the  words  were 
79'  fpoken  -,  for  it  fhall  not  be  Intended,  that  jf.  N,  had  more  than  one 

niafter  of  the  name  of  Brown. 
Cro.  Jac.  In  an  action  upon  tl\e  cafe  the  plaintiff  declared,  that  the  de- 

*>:'v  fendant  publifhed  tlicfc  words  of  him,   He  is  a  thief.     It  was  ob- 

\Vu';J  ^'  jelled,  in  order  to  avreil  the  judgment,  that  the  words  cannot  be 
applied  to  the  plaintiff  more  than  to  any  other  perfon  ;  it  not  being 
averred,  that,  at  the  time  of  publifliing  them,  there  was  a  collo- 
quium concerning  the  plaintiff.  Judgment  was  given  for  the  plain- 
tiff; and  by  the  court — It  is  fulRcient  to  aver,  that  the  wonls 
were  publifiied  of  the  plaintiff,  and  the  jury,  by  finding  a  verdict, 
for  the  plaintiff,  have  found  that  the  words  were  publifhed  of  hiin, 
which  helps  the  cafe  ;  for  otherwife,  they  would  have  not  found 
the  defendant  guiity. 
-c  Roll.  Abr.  If  it  be  averred,  that.  In  a  colloquium  between  the  plaintiff  and 
*5-  defendant,  the  defendant  faid.  Thou  art  a   thief  an   action  lies, 

Fiuherbert.   although  it  be  not  averred,  that  the  words  were  fpoken  of  or  to  the 
plaintiff";  for,  as  they  were  fpoken  in  a  colloquium  between  the 
plaintiff"  and  defendant,  it  mull  be  intended,  that  they  were  fpoken 
to  the  plaintiff. 
Cro.  Jac.  In  an  action  upon  tlie  cafe,  the  plaintiff  declared,  that  the  de- 

*+^-  fendant  pubhfhcd  thefe  wcrdt;  of  him,  being  a  juftice  of  the  peace, 

Y.Hailii)23.  He  for  malice  and  fplcen  did  many  times  ivrejl  the  lawy  and  pervert 
jufiicey  to  ferve  his  civn  turn.  It  was  objedted,  in  order  to  arreft 
judgment,  that  it  doth  not  with  fufficient  certainty  appear,  that 
the  words  were  publiflied  of  the  plaintiff;  it  not  being  averred,  that 
at  the  time  of  publifhing  them  there  was  a  colloquium  concerning 
him.  Judgment  was  given  for  the  plaintiff;  and  by  the  court — 
It  is  the  ufual  courfe,  and  fufficient,  to  aver,  that  the  words  were 

publiljied 


publiflied  of  the  plaintifF.    The  judgment  was  affii-med  upon  a  writ 
of  error. 

If  thefe  words  are  publiflied,  in  a  colloquium  concerning  J.  S.  Cro.  Jac. 
Mr.  Deceiver  /:as  deceived  the  ling,   J- S.  may  maintain  an  aclion,   557- 
if  it  be  averred,  tliat,  at  the  time  of  publifliiiig  the  words,  there  was  v.  Curie. 
fuch  colloquium  j  and  that  he  was,  at  that  time,  one  of  the  king's   «  Roll.  Abr. 
receivers  ;  although  it  be  not  averred,  that,  at  the  time  of  publifh'  ^^' 
ing  the  words,  there  was  a  colloquium  concerning  his  olFice  of  re- 
ceiver j  for,  as  it  is  averred,  that,  at  the   time  of  publifhing  the 
words,  he  was  one  of  the  king's  receivers,  it  fliall  be  intended,  that 
they  v/ere  publiflied  concerning  his  office  of  receiver. 

As  the  cafes  are  not  reconcilable  as  to  the  point,  whether  an 
adtion  lies  for  publifhing  difgraceful  v/ords  of  a  tradefman  concern- 
ing his  trade,  unlefs  it  be  averred,  that,  at  the  time  of  publifhing 
the  words,  the  plaintiff  did  exercife  the  trade,  it  will  be  proper  to 
mention  the  principal  cafes  upon  the  point. 

In  one  cafe  it  was  holden  to  be  fuihcient  for  the  plaintiff  in  fuch  Cro.  Elix. 
a£lions  to  aver,   3/iod  fnit  mercator,  tier  mnvmim  tempus.  \T\ 

^    ""^       J  '  J.  ->  r  Jordan  v. 

Lyfter,Pafch.  34.EIiz. 

In  another  cafe,  wherein  the  plaintiff  in   fuch  a6Hon  declared,  Cro.  Eilz, 

^lod per  mnllos  aunosjnm  retroaclosfnit  mercator,  the  court  doubted,  "9'^-  DoWer 

whether,  as  it  is  not  precifely  alleged,  it  fiiouid  be  intended  from  Trln. 

the  v^'ords,  Per  mulitos  afiras  Jam  retroaElos  fiiit   mercator^   that  the  42  Eliz. 
plaintiff  was  a  merchant  at  the  time  of  publifliing  the  wor-ds. 

In  another  cafe,  wherein  the  plaintiff  in  fuch  a£lion  declared,  Yelv.159. 

that  for  five  years  precedin-r  the  fird  day  of  J/ay  he  had  exercifed  7,",''^'"^* 

,  iri-1  ■'  r     ■'^  ^  ^    •      ■  -        r      Milton, 

the  trade  or  a  draper,  judgment  was  given  ior  the  pl:iintitr.     It  Xiin,  7]ac. 

was  objedled  upon  a  writ   of  error,  that   the  declaration   is  not  Cio.Jac. 

good  ;  becaufe  it   is  not  precifely  alleged,  that,  at  the  time  of  ^*^'       * 

publifliing  the  words,  the  plaintiif  wis  a  draper.     The  judgment 

was  ajhrmed ;   and  the  court  agreed,  that  the  following  diftinflior; 

taken  by  Tclverton  was  well  founded  ;  namely,  that   if  an  aclion 

be  brought  by  a  perfon  in  an  office,   which   he  holds  during  the 

king's  pleafure,   for   words  which   are  difgraceful  to  him  in  his 

office,  it  mud  be  exprefsly  alleged,  that  the  plaintiff  was  in  the 

office  at  the  time  the  words  were  publiflied  j  but  that,  if  an  a£tion 

be  brought  by  a  perfon  of  a  profeffion  or  trade,  for  words  which 

are  a  diigrace  to  him  in  his  profeffion  or  trade,  it  is  fufficient  to 

aver,  that  he  has  for  fome  years  pail  exercifed  the  profeffion  or 

trade  ;  for  it  fliall  not  be  intended,  that  he  has  difcontinued  his 

profeffion  or  trade. 

In  the  lafc  cafe,  tire  cafe  of  Gardener  v.  Hopiuood,  Trin.  38  Eli-z. 
was  cited,  in  which  it  was  holden  to  be  fufficienr,  for  a  plaintiff  in 
fuch  adlion  to  aver  in  his  declaration,  ^icd  per  mtiltos  aniios  jam 
retroaElos  artem  merchatidizandi  exercuit. 

In  another  cafe,  wherein  the  plaintiff  in  fuch  a£llon  declared,  Cro.  Car.  ^ 
^lod  per  magnum  tempus  ufusfuit  the  art  of  a  drover ;  the  declara-  ^'^^J^n"^'*' 
»ion  was  holden  to  be  bad ;  becaufe  it  is  not  averred,  that,  at  the  Mich. 
time  of  pubiilhing  the  words,  the  plaintiff  was  a  drover.  s  Car.  i. 

s.c. 
R3  I» 


t^G  Planner. 

sid.  425.  In  another  cafe,  wherein  the  plaintiff  in  fuch  a£llon  de  clared 

h'^^'m-  h    '^^^^  ^^^  ^^'^^^  been  a  merchant  for  the  fpace  of  twenty  years,  with- 

41  Car.  z.      o"f  ;;dding  ihe  words,  laji  paji ;  the  declaration  was  holden  to  be 

good  ;  and  by  the  court— It  (hall   be  intended,  notvvithftanding 

there  are  opinions  to  tiie  contrary,   that  tiie  plaintiff  continued  to 

be  a  merchant. 

It  is  in  the  general  true,  that  an  a6iion  dees  not  lie  for  publifli- 
ing  dilgraccful  words  of  a  tradefman  concerning  his  trade,  unlets 
it  be  averred,  that,  at  the  time  of  publilhing  the  words,  there  was 
a  colloquium  concerning  his  trade. 

Stra.  696.  1169.     Ld.  Raym.  1417. 

But;  if  it  appear  from  the  words  publitlied  of  a  tradefman,  that 
they  were  pub'.iflied  concerning  his  tradj-,  it  is  not  neceflary  to 
aver,  thar,  at  the  time  of  pubiifliing  them,  there  was  a  eolloquiuni 
concrniiiig  his  trade. 

Id.  Raym.  141  7. 

If  thefe  words  arc  publiflied  of  a  tradefman,  Have  a  care  of  him  y 
do  not  clc.d  ivith  him^  he  is  a  rhcnty  he  has  cheated  all  the  fartners  at 
E,,  and  now  he  is  come  to  cheat  at  Y.,  an  acliou  liesj  altliough  it 
be  not  averred,  that,  ac  the  time  of  publifiiing  them,  there  was 
a  colloquium  coiiccrning  his  trade  ;  it  being  apparent  from  the 
words,  that  the  /  were  puhliflied  concerning  his  trade. 

If  three  men  have  given  evidence  at  a  trial,  and  J.  S.  fay  to 
them,  One  of  you  three  is  perjured^  no  acfticn  lies  ;  for  tjiere  is  in 
thefe  words  fuch  a  total  want  ot  certainty  that  it  cannot  be  cured 
by  any  averment. 

But,  if  in  a  converfation  concerning  fix  defendants  to  a  bill  in 
Chancery,  it  be  faid  by  J.  S.  Thefe  defendants  are  tb'jfe  luho  helped 
to  murder  J.  N.,  every  defendant  may  maintain  an  action,  if  it  be 
averred,  that,  at  the  time  of  fpeaking  the  words,  there  v/as  fuch 
coliLv^uium,  and  that  he  \\as  one  of  the  defendants. 

No  action  lies  for  faying  to  J.  N.  Tou  are  as  bad  as  your  tvifcy 
•when  fc  fole  my  cufjion ;  unlefs  it  be  averred,  that  the  felony  al- 
luded to  was  committed. 

So,  no  a£lion  lies  for  faying  to  J.  S.  Tou  are  as  great  a  rcgue  as 
J.N.  ivho  fioU  quilts^  except  it  be  averred,  that  y.  jV.  did  (leal 
quilts. 

It  has  been  holden,  that  no  a61:ion  lies  for  publifhing  thefe 
words  of  J.  S.  He  is  as  arrant  a  thief  as  any  in  England,  unlefs  it 
be  averred,  that  there  is  a  thief  in  EngLind, 


Sa'k.  694. 
2  Saund. 
307. 

Latxh,  114. 
I  Lev.  113. 

■2.  Lev.  6z. 
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Foxcrofc 
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Cro.  Jac. 
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HadclifFe  v. 
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Com.  267. 
Uplon  V. 
Pinfold. 

Cro.  Jac, 
6S7. 
Toiler  V. 
3Browning. 
Kutt.  73. 
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CUnch, 


1  Lcr.  65; 
Orton  Vt 
tuUer. 


But  this  cafe  does  not  feem  to  be  law  ;  for  It  Is  laid  down  In 
another  cafe,  that  if  thefe  words  are  fpoken  to  J.  N.  As  fur  e  as 
God  governs  the  ivorld^  or  King  James  this  kingdonjy  you  are  a  thief  an 
aclion  lies ;  although  it  be  not  averred,  that  God  governs  the  world, 
or  King  James  this  kingdom  ;  becaufe  a  thing  fo  apparent  ag  either 
of  thefe  is  need  not  be  averred. 

If  J.  N.  have  publilhed  thefe  words,  J.  S.  fays  lam  a  perjured 
rogue^  he  is  a  perjured  rogue  as  zvcH  as  /,  J.  S.  may  maintain  an 
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a^ion,  without  averring,  that  the  defendant  is  a  perjured  rogue ; 
for  tjie  words,  as  nvell  as  /,  amount  to  a  confellion  of  his  being  fo. 

If  thefc  words  are  pubiifned  of  J.  N.   he  robbed  the  Hockley  Comb.  147, 
butcher,  there  is  no  necclFity  to  aver,   in  the  declaration  in  an  ac-  ^"?',':'^  ^• 
tioti  btought  by  J.  N.y  that  tliere  was  a  Hx-k/ey  butcner ;  for  the  W'''"'"^- 
words  Hicinfelves  imply  that  there  was. 

[In  an  a6tion  for  thefe  words,   Jllr.  Fardy  gave  200  L  Jor  his  Purdyv. 
•warrant  xo  be  purfcr  of  the  Magnanime,  (a  man  of  war,)  judgment  Stacy, 
was   arreiled,  becaufe   the  charge,  as   laid,  was  fo  loofe,  that  it  ,?g  ""* 
did  not  of  itfelf  import  a  crime  :  tliere  was  nothing   to  {liew  to 
Kuhom  the  money  was  given;  and  as  ic  was  not  averred,  the  court 
could  not  intend  it.] 

It  is  not  neccflary  to  aver  what  the  meaning  of  words  publifhed  Hob.  126. 
in  a  foreign  language  is  in  EngliJJj ;  it  being  tlie  duty  of  the  judge,  Ano".-  C-^*'' 
before  whom  the  caufe  is  tried,   to   inform   himfelf  of  this  from  p  '_>'/'■'' 
tliofe  who  uuderftand  it. 

It  is  not  nccefiary   to  afcertain   the  meaning  of  fuch  Englijh  iRoll.  Abr. 
words,   as  have  a  local  fignification,   by  an  averment ;  for  it  is  to         ^    ^" 
be  prefumed,  that  tlie  judge,  before   v/hom  the  caufe  is   tried, 
does  underftand  the  meaning  of  fuch  Euglifb  words  j  and,  if  he 
do  not,  it  may  be  learned  from  the  witnclles, 

3.  In  wliat  Cafes  a  Colloquium  is  ncceflary. 

A  colloquium  is  a  converf.ition,  which  was  had  at  the  time  of 
publilhing  the  words  for  which  an  a(£lion  is  brought. 

It  is  in  the  general  true,  that  an  action  does  not  lie  for  words, 
on  account  of  their  being  difgraceful  to  a  perfon  in  his  office,  pro- 
feflion,  or  trade ;  unlefs  it  be  averred,  that,  at  the  time  of  pub- 
lifhing  the  words,  there  was  a  colloquium  concerning  the  office, 
profeffion,  or  trade  of  the  plaintiff. 

In  an  action  upon  the  cafe  the  plaintilT  declared,  that  he  was  3  2  Saund. 
draper,  and  that:  he  gained  his  living  by  buying  and  felling  cloths  3'=7'  T°'^'* 
and  other  goods  ;  and  that  the  defendant,  intending  to  flander  the 
plaintiff  in  his  good  name  and  credit,  fpoke  thefe  words  to  him. 
You  arc  a  cheating  ft  lloiuy  and  heep  a  falfe  booh  ;  and  I  luill  prove  it. 
It  was  objected,  in  order  to  arrefl  the  judgment,  that  it  is  net 
.averred,  that,  at  the  time  of  fpeaklng  the  words,  there  was  a  col- 
loquium concerning  the  plaiutlft,  or  concerning  his  dealing  by  way 
of  buying  and  felling;  and,  confequently,  that  the  words  are  not 
difgraceful  to  him  in  his  trade.     Judgment  was  arrefted. 

In  an  a£lion  upon  the  cafe  the  plaintiff  declared,  that  he  was  Salk.  694. 
a  trader;  and  that  the  defendant  fpoke  thefe  words  to  him,  Tcu  5^0^.388. 
are  a  cheats  and  have  been  a  cheat  for  divers  years.  Upon  the  firfl 
motion  in  an  arreft  of  judgment.  Holt,  Ch.  J,  was  of  opinion; 
that,  as  the  words  muft  be  underilood  of  the  plaintiff's  way  of 
living,  it  was  not  neceffary  to  aver,  that,  at  the  time  of  publifli- 
ing  them,  there  was  a  colloquium  concerning  the  trade  of  the 
plaintiff;  but  he  afterwards  changed  his  opinion,  and  judgment 
was  arrefted^ 

R4  J^ 
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Stra.  1169.  It  was  holden,  than  an  aftion  did  not  lie  for  fpeaking  thefe 
Davis  V.  words  to  the  plaintiff,  Ton  cheated  the  lanvyer  of  his  linen y  andjhod 
baivd  to  your  daughter  to  make  it  up  nuith  him  ;  you  cheat  every  body  ; 
you  cheated  me  of  afheet ;  you  cheated  Mr.  Saunders,  and  I  ivi/I  let 
him  know  it ;  becaufe  it  is  not  averred,  that,  at  the  time  of  pub- 
lilhir.g  the  words,  there  was  a  colloquium  concerning  the  trade  of 
the  plaintiff". 

In  an  a£tion  upon  the  cafe  tlie  plaintiff"  declared,  that  the  de- 
fendant fpoke  thefe  words  to  him,  Tou  are  a  cheating  cli  rogue,  and 
hanie  cheated  the  fatherlefs  and  luiuow.  Judgment  was  rirrelled  ; 
becaufe  it  is  not  averred,  that  at  the  time  of  publilhing  the  words 
there  was  a  colloquium  concerning  the  trade  of  the  plaintiff. 

But,  if  an  adlion  be  brought  for  words,  on  account  ot  tlicir  be- 
ing difgraceful  to  a  perfon  in  his  oilice,  profeffion,  or  trade,  and 
it  appear  from  the  words  themfelves,  that  they  are  difgriceful  to 
the  plaintiff"  in  his  office,  profeflion,  or  tr^de,  the  action  lies  ;  al- 
though it  be  not  averred,  that,  at  the  time  of  publifliing  the  v/crds, 
there  was  a  colloquium  concerning  die  cfRce,  profeffion,  or  trade 
of  the  plaintiff". 

In  an  action  upon  the  cafe  the  plaintiff  declared,  that  the  de« 
fendant  publifhed  thefe  words  of  him,  being  a  jullice  of  the  peace, 
He  is  a  forfworn  juficcy  and  tiot  fit  to  fit  upon  the  bench.  Upon  a 
motion  in  arreft  of  judgment  it  was  faid,  that  it  is  not  averred, 
that,  at  the  time  of  publifliing  the  words,  there  was  a  colloquium 
concerning  the  ofhce  of  the  plahitiff  as  a  jullice  of  the  peace. 
Judgment  was  given  for  the  plaintiff-,  and  by  the  court — Such 
averment  is  not  neceffary  \  it  appearing  from  the  words  themfelves, 
that  they  w.rs  publifned  concerning  his  office,  as  a  juftice  of  the 
peace. 

An  a£lion  lies  for  publifliing  thefe  words  of  a  doclor  of  pliyfick, 

54-  Cawdry  He  js  no  fcholar ;  although  it  be  net  averred,  that  at  the  time  of 

Cro.  Car.^^    publifliing  the  words,  there  was  a  colloquium  concerning  his  pro- 

^^o.  S.C.     fcffion;  becauffe  no  man  can  be  a  good  phyfician,  unlcfs  he  be  a 

fcholar. 

If  thefe  words  are  publiflied  of  a  tradefman,  Have  a  care  of  hi^iy 
and  do  net  deal  luith  him ;  he  is  a  cheats  and  luill  cheat  you ;  he  has 
cheated  all  the  farmers  at  Epping,  and  now  he  is  ccme  to  cheat  Hat- 
field, an  aftion  lies  ;  although  it  be  not  averred,  tliat,  at  tlie  time 
of  publifliing  the  words,  there  was  a  colloquium  concerning  the 
plaintiff^  it  being  apparent  from  the  words  themfelves,  that  they 
were  publiflied  concerning  his  trade. 

In  an  action  upon  the  cafe  the  plaintiff  declared,  that  he  is  a 
brewer,  and  has  always  paid  his  debts  to  the  full,  without  any 
compounding  ;  and  that  the  defendant,  intending  to  bring  the 
plaintiff  into  difcredit,  publiflied  the  following  words  of  him,  He 
is  a  forry  pitiful  f  How  ^  and  a  rogue ;  he  compounded  his  debts  at  five 
Jljillings  in  the  pound.  Upon  a  demurrer  it  was  argued,  that,  the 
words  are  not  aflionable  ;  becaufe  it  is  not  averred,  that,  at  the 
time  of  publifliing  theni,  there  v/as  a  colloquium  concerning  the 
trade  of  the  plaintiff.    Jucgmejit  was  given  for  the  plaintiff  j  and 

by 
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\sy  the  court — As  the  publifhing  of  fuch  words  of  a  tradefman  muft 
-greatly  leflea  his  credit,  they  muft  be  very  prejudicial  to  him. 

4.  What  is  the  Ufe  of  an  hinuemb. 

Nothing,  wliich  would  otherwife  remain  uncertain  can  be  re-  4Rep.  17. 
duced   to  certainty  by  an  hniuendo ;  for  the  word  hwiieruJo,  which  ^^^j"^|^* 
means  the  fame  as  the  word  aforefaid^  can  on!/  refer  to  fomething  yideCawf, 
that  is  before  certain.  684. 

No  iffiie  can  be  joined  upon  the  truth  of  words,  which  are  con-  Cro.  Car. 
tained  under  an  mnuendai  becaufe  fuch  words  are  never  an  expref^  wmb'scSb. 
averment. 

Jf  it  be  averred  in  the  declaration  in  an  adion  upon  the  cafcj  ^  R^p.  17. 
tliat  the  defentlant  puhlUlied  thcfe  words.  One  of  the  fervants  of 
j.  S.  inuendo  J.  N.  afervant  of].  S.  is  a  thief y  the  adlion  does  not 
lie  -,  for,  as  it  is  not  averred,  that  the  words  were  publifhed  oi 
J.  N.  or  that  there  was,  at  the  time  of  publiftiing  them,  a  col- 
loquium concerning  him, it  fhall  not  be  coIie£led  from  the  iiifiuendcy 
that  he  was  the  perfon  intended   by  the  publiOier. 

If  it  be  averred  in  the  declaration  in  an  action  upon  the  cafe,  4  Rep.  20. 
that  the  defendant  publifhed  thefe  wordj  of  J.  N.  He  did  burn  my  ^^'-"^-^^^ 
t;/7?-«,  muendo  a  bant  ivith  corn  in  ity  the  action  does  not  lie ;   be-  ^t,r.  S2.  ' 
caufe  the  words,  He  did  burn  wj  barn^  are  not  actionable ;  it  not  pi.  i. 
being  felony  to  burn  a  barn  which  has  no  corn  in  it,  unlefs  it  be 
parcel  of  a  manfion-houfe,  and  what  is  contained  under  the  in- 
nuendo fhall  not  make  them  fo. 

An  action  would,  perhaps,  at  this  day  lie,  for  words  which 
import  a  charge  of  having  burned  a  barn,  although  tl^.e  burning  be 
not  felony  :  but,  be  that  as  it  may,  this  cafe  applies  ftrongly  to  the 
point  for  which  it  is  adduced  -,  namely,  that,  as  the  barn  does  not 
appear,  without  the  help  of  the  innuendo,  to  have  been  a  barn  with 
corn  in  it,  it  fliall  not  be  from  thence  collcdled,  that  it  was  fuch 
barn. 

If  it  be  averred  in  the  declaration  in   an  action  upon  the  cafe,  i  Roll.  Abr. 
that  the  defendant  publiflied  thefe  words  of  J.  S.  He  bathforfworn  ^^-  P'-  '• 
himfef^  innuendo  before  thejufiice  of  nffize^  the  action  does  not  lie  ; 
inafmuch  as  it  does  not  appear,  v/ithout  the  help  of  the  innuendo^ 
that  the  publifner  intended  a  forfwearing  before  the  juftice  of  affize. 

But,  if  it  be  averred  in  the  declaration  in  an  action  upon  the   i  Roll.  Abr. 
cafe,  that  the  defendant  fpoke  thefe  words  to  the  plaintiff,  Thou^  73.  Burgefs 
inuendo  the  plaintiffs  art  a  thief,  the  aftion  lies;   becaufe  it  appears  ^Rep.  17. 
plainly,  and  without  the  help  of  the  innuendo^  that  the  plaintiff  was 
the  perfon  intended  by  the  fpeaker. 

it  has  been  holden,  that  an  adtion  lies  for  publhhing  thefe  words  Cro.Eliz. 
of  the  plaintiff,  He  ivas  perjured  in  his  at  fiver  in  the  Star-chamber  y   ^^9- 
innuendo,  ///  a  certain  bill  exhibited  there  by  the  plaintiff;   although  {^jn   ,  j^Jn^ 
it  be  impoiTible,  as  fuch  bill  was  never  exhibited  upon  oath,  that  Abr.  83. 
J.  S.  could  be  perjured  in  exhibiting  it ;  and  by  the  court— As 
the  words  are  actionable,  without  the  help  of  the  innuendo^  that  is 
void,    and  ought  not  to  be  regarded,      [For  the  office  of  an  Cowp,  e*^., 

i/muenda 
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innuendo  is  to  explain  matter  fufficiently  exprciTed  before ;  but  tlie 
innuendo  in  this  cafe  is  not  an  explanation  of  what  was  faid  before, 
but  an  addition  to  it. 
Oldham  V.  Thc  plaintifF  declar.'cl,  that  on  a  colloquium  concerning  the  death 

jPeeke  2  BI.  Qf  ^^^  ^  jy  ^\^^  defendant  faid  to  the  plaintiff,  Tou  are  a  bad 
'  '  man,  and  I  am  ihorotighhj  convinced  that  you  are  guilty  (meaning 
of  the  murder  of  the  faid  D.  D.).  It  was  objefled,  that  the  Inueudo 
of  murder  is  overllraincd,  there  being  no  colloquium  laid  of  murder^ 
but  only  of  death.  Ikit  by  the  court — The  Innuendo  of  murder  is 
warranted,  though  the  colloquium  is  laid  to  be  of  death.  Death  is 
the  genus,  and  murder  th.e  fpecies.  AVhen  thc  converfation  was 
of  tlic  death  of  D.  anil  the  defendant  fays  the  plaintiff  is  guilty  of 
it,  he  mull  mean  fuch  a  fpecies  of  death  as  would  infer  guilt. 
Murder  is  fuch  a  fpecies.  It  is  not  therefore  contradiiSlory,  but 
explanatory  ;  not  introdutlory  of  new  matter,  but  afcertaining  the 
meaning  of  the  old  ;  and  limiting  the  general  word  death  to  one 
particular  fpecies  of  it,  murder.'] 

5'.  What  may  be  pleaded  in  Juftification  of  Words. 

3  Rol.  Abr.  If  an  a6^ion  be  brought  for  calling  the  plaintiff  thief,  the  dc- 
?."•,,.  fendant  may  plead  in  his  i unification,  that  the  plaintiff  has  been 

V.  Wiiiums.  gu'ity  of  a  certam  theft. 

Bro.  ACt'ion       If  the  words,  for  the  publication  of  which  an  a£licn  is  brouglit, 
be,  J.  S.  is  a  perjured  man,  the   defendant  may  plead  in  his  julli- 
fication,  that  J.  S.  was  perjured  in  a  certain  caufe. 
Videjupra  It  is  faid  to  havc  been   agreed  by  the  court  in  an  aQion  for  a 

V0I.4.  455,  }iljgi^  that  where  flanderous  words  are  in  writing,  thc  truth  of 
Rex  V.  the  charge  thereby  imported  can  no  more  be  judined  in  an  actiori 
Roberts,  upou  the  cafc,  than  in  a  criminal  profecution.  But  no  other  cafe 
„^  is  to  be  met  with,  wherein  the  dotWine  of  this  cafe  is  adhered  to. 

5  G.  1.  ' 

Hob.  81.  In  an  a£tion  for  publifliing  thefe  words  of  the  plaintiff,  He  is  a 

"^"w-T""  ^^-'^fi  tbe  defendant  pleaded,  that  the  plaintiff  had  been  guilty  of 
flealing  fomethitig.  The  plaintiff  replied,  that  after  the  felony 
and  before  the  publication  of  the  words,  he  had  been  pardoned  by 
a  general  pardon.  ITpon  a  demurrer,  this  replication  was  holden 
to  be  good ;  inafmuch  as  the  guilt,  as  well  as  punilhment,  is 
taken  away  by  the  pardon.  It  was  likewife  holden,  that  it  makes 
no  difference  in  fuch  cafe,  whether  it  was  a  general  pardon,  or 
a  fpecial  pardon,  of  which  the  defendant  might  have  been  igno- 
rant ;  for  that  every  perfon,  who  publifhes  flanderous  words,  does 
it  at  his  peril. 
Haym.  23.  If  the  plaintiff  reply  to  a  plea  of  juftification,  a  general  pardon, 
Harris's        j^  jg  incumbcut  upon  him  to  fliew,  that  he  is  not  within  any  of 

the  exceptions  therein  contained. 

Cro.Car.52.       In  an  adlion  for  publilhing  thefe  words  of  the  plaintiff,  Hejlole 

Powell  V.      plate  out  of  my  chamber,  the  defendant  pleaded,  that  he  had  lofh 

P  unkctt.      pj^^^  ^^^  ^^  j^jg  chamber ;  and  that,  fufpeding  the  plaintiff  to 

have  ftolen  it,  he  did  publilh  the  words.    The  plea  was  upon  a 

'  -  "'         "      demurrer 


of  the  Cafi 

J04 
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demurrer  holdcn  to  be  bad ;  and  by  the  court — Sufpiclon  is  not  a 
fufficient  juftification  for  the  publication  of  flanderous  words. 

Common  fame  will  juftify  the  arrcfting  of  a  perfoa  upon  fuf-  iRoU.  Abr. 
picion  of  having  committed  a  felony,  and  the  charging  of  himia  *3-    Bufy 
a  judicial  way  with  having  been  guilty  thereof :  but  common  fame  Hob.  82. 
is  not  a  juftification  for  fuch  charge  in  an  extrajudicial  way.  Cro.  Eliz. 

248.  Hutt.  13. 

The  precife  words,  and  all  of  them,  for  the  publication  of  which  4  Rep.  13, 

the  action  is  brought,  muft  be  confclTed  and  juftified  by  the  de-  ^4- 
fendant's  plea,  otherwife  his  juftification  is  bad. 

If  an  adiion  be  brought  for  publifliing  thefe  words  of  the  plain-  Cro.  EUz. 

tiff.  He  is  a  traitor,  it  is  not  fufficient  for  the  defendant  to  plead,  \^}'    , 

that  he  only  publilhed  thele  words,  hiich  things  trmtors  do.  v.  Minors. 

I  Roll.  Abr.  83. 

If  the  plaintiff  in  an  action  upon  the  cafe  declare,  that  whereas  Styles,  iiZi 
file  was  of  good  fame  and  reputation,  the  defendant  publifhed  thefe  Strachy's 
words  of  her.  She  is  a  common  ivhore,  and  the  defendant  plead, 
that  at  the  time  of  publifhlng  the  words  the  plaintiff  was  not  of 
good  fame  or  reputation,  the  plea  is  bad  ;  inafmuch  as  it  is  no 
anfwer  to  the  words,  and  only  goes  to  what  is  alleged  by  way 
of  inducement,  which  required  no  anfwer. 

If  it  be  averred  in  the  declaration  in  an  aftion  upon  the  cafe,  i  Roll.  Rep. 
that  the  defendant  publifhed  certain  words  of  the  plaintiff,  it  is  not  -^4-  Scariec 
a  good  juftification  for  the  defendant  to  plead,  that  he  heard  an-  ^'  ■'  ""'"^** 
other  publifli  the  words,  qua  ejl  eadem  :  for  it  can  never  be  the  fame 
thing,  to  publifh  words  and  to  hear  them  publifhed. 

[But,  if  the  perfon  repeating  the  flander  at  the  fame  time  men-  Davis  v. 
tion  the  name  of  the  perfon  from  whom  he  heard  it,  that  may  be  Lewis, 
pleaded  in  juftification  to  an  action  brought  againft  the  former.]     7   ermRep. 

If  it  be  averred,  in  the  declaration  in  an  a6lion  upon  the  cafe,  2R0II.  Rep. 
that  the  defendant  publiftied  thefe  words. of  the  plaintiff.  He  is  a  ^''h.'^""'^ 
t/-:>ief  and  hath  Jlolen  20/.  and  the  defendant  plead,  that  the  plain- 
tiff did  fteal  two  pullets,  this  is  not  a  good  juftification;  it  being 
no  anfwer  to  the  words. 

In  an  aclion  for  fpeaking  thefe  words  to  the  plaintiff.  Thou  Cro.  EiIz. 
hajl  played  the  thief ^  for  thou  haji  Jlolen  my  cloth  and  half  a  yard  of  y^^j^-f^*^"^ 
•velvety  the  defendant  juftified  the  fpeaking  of  thefe  words,   27-1??/ 
haJl  Jlolen  part  of  the  velvet  delivered  to  you.     The  juftification  was 
holden  to  be  bad  ;  becaufe  it  only  goes  to  part  of  the  words. 

If  the  words,  for  publifhing  of  which  an  a6lion  is  brought,  Cm.  Jac. 
charge  a  tradefman  with  having  been  a  bankrupt  upon  the  firft  'i7S- 
day  oi  April  17  Ja.  and  the  defendant  plead,  that  the  plaintiff  g^^tts" 
was  a  bankrupt  upon  the  firft  day  oi  April  15  ja.  and  that  there- 
fore he  publifhed  the  words,  the  plea  is  bad :  becaufe  it  is  not 
averred,  that  the  plaintiff  continued  a  bankrupt  to  the  time  of 
publifhing  the  words  ;  for  he  might  afterwards  recover  his  credit 
in  trade. 

If  any  other  words  were  publifhed  at  the  time,   the  words,  4  Rep.  13, 
which  are  contained  in  the  plaintift"'s  declaration  were  publiftied,  ^,|^  ^^'^ 
©r,  if  any  circumltange  attend  the  ^ ublicatioa-  of  thofe  words,  5  Jo*. 

■which 


2S2  ^iantjcr* 

whicli  would  rciukr  them  not  a<5lionable,  the  defendant  may  in 
his  plea  avail  him  thereof. 
4 Rep.  13,  In  ail  a£lion  for  fpc;iking  tliefe  v/ords  to  the  plaintiff",  Tou  are 
*+:  C'°p-  a  murderery  the  defendant  pleaded,  that,  in  a  converfation  with 
the  plaiiuifF  concerning  poaching,  the  plaintiff  confefled  he  had 
killed  a  great  number  of  hares  ;  and  that  thereupon  he  faid  to  him, 
Tou  are  a  murderer^  irjiicntlo  a  murderer  of  hares.  The  plea  was 
holden  to  be  good  ;  and  by  the  court — As  this  plea  doth  confefs 
and  juftify  the  words,  it  would  be  unreafonable,  to  confine  the 
defendant  to  the  general  iffue. 

The  publication  of  {landerous  words,  for  which  an  aflion  w'ould 

in  the  general  lie,  may  in  certain  cafes  be  jullified,  although  the 

words  are  talfe. 

Cro.  EHz.         The  publication  of  wojfds,  which  import  the  charge  of  a  crime, 

a^o.  24?.      fnay  notwithltanding  the  falfity  of  them  be  juftified,  if  they  have 

Hutt.  i"i3.    ^^'^^  °"'y  p^'>^''fl''^d  in  a  courfe  of  julfice. 

1  Roll.  Abr.43.      4.  Co.  14.  b.    If.  a.      ^;;.'f,  459. 

Cro.  jac.  A  barrlfter  may  juftify  the  fpeaking  of  ffanderoiis  words,  in 

5°-  pleading  his  client's  caufe,  although  the  words  are  falfe  5   it  being 

87.     "      "  his  duty  to  fpeak  for  his  client ;  and  it  being  likewife  in  a  courfe 

Stjles,  4G2.  of  juftice. 

^in.'r,  49  S. 

Cro.  El  2.  A  witnefs  may  juffify  the  fpeakfng  of  flanderous  words  in  giving 

ajo.  Buck-  j^jj  evideiice  which  are  falfe,  this  beins?  in  a  courfe  of  juftice. 

ley  V.  Wood.  °  •' 

MS.  Rep.  A  complaint  having  been  made  by  the  plaintiff  againft  the  de- 

Aftley  V,  fendant  in  the  court  of  King's  Bench,  he  exhibited  an  affidavit, 

Trin!^'  wherein  he  charged  the  plaintiff  with  having  fworn  falfely  againft 

■jaG.  2.  in  him.     An  aition  being  thereupon  brought,  the  defendant  pleaded 

?••  ^*  in  his  iulliucation,  that  the  words  l'uG;e[en:ed  to  be  libellous,  were 

fz  Burr*  .  -        • 

I0-.  S.  C  ]  contained  in  an  afhdavit  made  in  his  defence,  againft  the  complaint 
in  this  court,  and  in  anfwer  to  an  alTldavit  made  by  the  plaintiff". 
The  qucftion  upon  a  demurrer  to  this  plea  was,  whether  it  were 
a  good  plea  ?  All  the  juftices  were  clearly  of  opinion  that  it  was  ; 
and  by  Lord  Mansfield^  Ch.  J. — If  the  denying  in  one  affidavit  of 
what  is  fworn  in  another  fhould  be  deemed  a  libel,  actions  for  libels 
would  be  endl^fs ;  for  an  action  might  be  brought  in  every  cafe, 
wherein  there  are  contradictory  affidavits.  Witneffes  muft  be  at 
liberty  to  contradict  each  other  j  nor  is  there  any  neceffity  for  an 
a£tion  in  fucli  cafe  \  for  if  flanderous  words,  which  are  imma- 
terial, are  contained  in  an  affidavit,  the  court  has  power  to  do 
complete  juftice  to  the  party  injured,  not  only  by  ordering  a  fatif- 
faction  to  be  made,  but  likewife  by  ordering  the  flanderous  words 
to  be  expunged. 
Cro.  Jac.  If  a  preacher,  without  an  intent  to  flander,  recite  a  flanderous 

wood^cTfe'  ^o"^/  ^"  ^^^s  fermon,  which  is  falfe,  ihe  doing  of  this  may  be 
1  Roll.  Abr.  juftified. 
87. 

Stra.  T2C0.  Heretofore  the  truth  of  the  charge  imported  by  the  words,  for 
iTndei  wood  ^|jg  publication  of  which  an  action  was  brought,  was  allowed  to  be 
[it  \si%'     given  in  evidence,  in  mitigation  of  damages,  upon  the  plea  of  not 

guilty ; 
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^lillty:  but  at  a  meeting  of  all  the  Judges  It  was  agreed,  not  to  ho'.den  prior 
allow  this  to  be  done  for  the  time  to  l?ome  ;  becaufe,  unlefs  the  '°  '^'^  "fc, 
truth  of  the  charge  imported  by  the  words  is  pleaded  in  juftifica-  thechar^is 
tion,  the  plaintiff  cannot  come  prepared  to  (hew  the  falfity  thereof,  of  a  particu- 
lar and  fpe- 
cified  criminal  aft  not  capital,  the  defendant  mny  give  the  truth  cf  it  in  eviJence.  Smithiss  v.  Ha:rifon, 
per  Holt,C.  J.  I  Ld.  Raym.  727.  However,  wheie  the  woids  charged  impute  a  capita',  crime,  if  the 
plaintiff"  gives  evidence  of  other  expreffions  to  the  fame  purpofe  in  aggravation,  the  defendant  may,  in 
mitigation,  give  evidence  th.t  theCe  laft  are  irue,  for  he  haa  no  opportunity  to  plead  it.  ColUfon  v.  L«- 
der,  Oxon.  175c,  per  Burnet,  J.  Bull.  N.  P.  10. J 

(T)    In  what  Kinds  of  flanderous  Words  Spiritual 
Courts  have  Jurifdidion. 

A  LTHOUGH  an  a£tion  upon  the  cafe,  for  the  publication  of 
"^*^  words,  does  not  lie,  unlefs  the  words  are  in  themfelves  aftion- 
able,  or  fome  fpecial  damage  has  been  received  from  them,  the 
party  of  whom  they  have  been  publiflied  is  not  in  all  other  cafes 
without  redrefs  ;  for,  if  words  amount  to  a  fpiritual  defamation, 
a  fuit  may  be  inftituted  in  a  fpiritual  court. 

No  words  amount  to  a  fpiritual  defamation  ;  unlefs  they  import  Salk.  692. 
».  charge  of  an  offence,  which  is  conufable  in  a  fpiritual  court.  Coxiter  v, 

o  ■>  i.  Parlons, 

a  Lev.  49.     2R0II.  Abr.  296.     fid.  393.     Salk.  548.     Stia.  946. 

It  follows,   that  if  no  fuit  can  be  inflituted  in  a  fpiritual  court,  4  Rep.  20. 
for  the  offence  of  which  the  words  import  a  charge,  none  can  be  ^^'^j"^* 
inllituted  for  the  words.  ,40.  20*8. 

A  fuit  may  be  inftituted  in  a  fpiritual  court  for  publifhing  thefe  4  Rep.  17. 
words  of  J.  S.  He  is  an  heretich ;  herefy  being  punifhable  in  fuch  ^^"^  J"* 
court.  ^ 

It  has  been  holden,  that  a  fuit  may  be  inftituted  in  a  fpiritual  3  Lev.  17. 
court  for  publilhing  thefe  words  of  a  clergyman,  He  preacheth  tio-  H^""'^""*' 
thing  but  lies  and  malice ;  becaufe  the  queilion,  whether  a  clergy- 
man have  difcharged  his  duty  properly,  is  fit  to  be  tried  in  fuch 
court. 

In  a  fubfequent  cafe,  wherein  a  fuit  was  inftituted  in  a  fpiritual  n  Mod. 
court  for  publilhing  thefe  words  of  a  clergyman,  He  is  an  impudent  ^^o-^ol. 
ignorant  blockhead  ;  his  fpiritual  advice  is  not  fd  to  be  follonved ;  he  is  prince.' 
not  Jit  to  adtninijler  the  facrament,  it  was  faid,  in   (hewing  caufe  Salk.  69s. 
againft  a  rule  to  fliew  caufe  why  a  writ  of  prohibition  (liouH  not 
be  awarded,  that  thefe  words  refle6led  upon  him  in  his  profeffion, 
and  the  authority  of  the  preceding  cafe  was  relied  upon.     A  pro- 
hibition was  awarded  ;  and  by  //<?//,  Ch,  J. — Although  thefe  words 
4o  refle£l:  upon  a  clergyman  in  his  profeffion,  they  do  not  charge 
him  with  any  thing  which  is  punilliable  in  a  fpiritual  court. 

A  fuit  may  be  inftituted  in  a  fpiritual  court  for  publifhing  thefe  2Roil.AlMf, 
words  of  J.  S.  He  is  a  pander ;  for  a  pander  may  be  punilhed  in  ^^•. 
a  fpiritual  court.  '  Whkiey. 

So  it  may  for  publiftaing  thefe  words  of  a  woman,  She  is  a  baud;  Cro.  Car. 
becaufe  a  bawd  is  puniftiable  in  a  fpiritual  court?.  lingftead'scafe./i.iL* 

So, 
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2  Freem. 
300. 

3  Lev.  18. 

Salk.  692. 
Smith  V. 
Wood.  Cro. 
Jac.  323.     3 

Cro.  Car. 
3  11.    Eaton 
V.  Ay  loft", 
Pafch.  4Car. 
Sid.  433. 

Sid.  404. 

JVIellett  V. 

Herbert, 

Hil. 

20  Car.  2. 

2  Ventr.  7. 

a  Lev.  63. 
Betniff  v. 
Popple, 
Tri;i. 
a4Car.  2. 
jVentr.220. 

Salk,  696. 
Graves  v. 
Blanchett. 

3  Lev.  193. 
Salk.  693. 

Carth.  498. 
Pliffe  V. 
Smith. 
Stra.471. 
545-  555- 
2  Lev.  66. 
Tofer  V. 
Davis. 

Salk.  692. 
Smith  V, 
Wood. 


2  Roll.  Abr. 
agS.Motam 
V.  Motam. 

10  Mod.  64. 

3  Lev.  1 19. 
Vincent  v. 
Alpy. 

11  Mod. 
113. 

Ho/kins  V. 
Lee. 


So,  for  publlfhing  thefe  words  of  J.  N.  He  is  an  adulterer ;  for 
adultery  is  punifliable  in  a  fpiritual  court. 

So,  for  publifhing  thefe  words  of  J.  S.    He  is  a  luhoremajler ; 
fornication  being  punilhable  in  a  fpiritual  court. 
Lev.  350. 

It  has  been  holden,  that  it  Is  not  a  fpiritual  defamation  to  pub- 
lifti  thefe  words  of  a  woman,  ^hc  is  a  whore;  for  that,  unlefs  (he 
be  at  the  fame  time  charged  with  feme  adl  of  incontincncy,  the 
words  are  to  be  confidered  as  words  of  heat. 

But  in  the  cafe  oi  Mellett  v.  Herbert,  which  is  faid  to  have  been 
determined  upon  confidering  all  the  cnfes,  it  is  laid  down,  that  a 
fuit  may  be  inflituted  in  a  fpiritual  court,  for  calling  a  woman 
ivhore. 

A  few  years  after  it  was  again  holden,  and  upon  great  confi- 
deration,  after  two  arguments  at  the  bar,  that  the  publication  of 
thefe  words  of  a  woman,  She  is  a  ivhore,  is  a  fpiritual  defamation  ; 
for  that  fuch  words,  which  render  a  woman  liable  to  fuffer  pub- 
lick  penance,  ought  not  to  be  confidered  as  words  of  heat. 

The  do£lrine  of  the  two  lall  cafes  having  been  frequently  re- 
cognifed,  it  is  now  fettled,  that  a  fuit  may  be  inftituted  in  a  fpi- 
ritual court,  for  calling  a  woman  ivhore, 

A  fuit  may  be  inflituted  in  a  fpiritual  court  for  any  words  which 
are  tantamount  to  the  calling  of  a  woman  whore,  as  well  as  for  call- 
ing her  whore. 

If  thefe  words  are  publiftied  of  a  m?.rried  man.  He  is  a  cuekoldy 
he  cannot  maintain  a  fuit  in  a  fpiritual  court,  unlefs  his  wife  join 
in  it  -,  becaufe  flie  only  is  defamed  by  the  words. 

But,  if  thefe  words  have  been  publiflied  of  a  married  man.  He 
is  a  ivittal,  he  may  inftitute  a  fuit  in  a  fpiritual  court,  without  his 
wife  joining  in  it ;  inafmuch  as  the  words  imply  his  having  con- 
fented,  or  at  leaft  his  having  been  privy,  to  the  adultery  of  his 
wife. 

A  wife  may  inftitute  a  fuit  in  a  fpiritual  court,  without  her  huf- 
band  joining  in  it,  for  words  which  import  the  charge  of  her  hav- 
ing been  guilty  of  adultery ;  becaufe  (he  is  liable  to  do  penance 
for  this  offence. 

It  has  been  holden,  that  A.  fay  to  B.  the  fon  of  C.  You  are  afon 
of  a  whore,  the  fon  or  mother  may  either  of  them  inflitute  a  fuit 
in  a  fpiritual  court. 

But  in  another  cafe  it  was  holden,  that  only  the  mother  can  in- 
flitute a  fuit  in  a  fpiritual  court  for  words  publifhed  of  her  fon, 
which  are  tantamount  to  calling  him  hajlard i  becaufe  fuch  words 
are  not  defamatory  to  the  fon. 


(U)    In  what  Cafes  a  Prohibition  lies  to  a  Suit  in  a 
Spiritual  Court  for  Words. 

3.  Where  actionable  "Words  are  coupled  with  Words  which  are 
a  fpiritual  Defamation. 

T  F  words,  for  which  an  aftion  would  lie,  are  coupled  with  words,  4  Rep  2-:;. 

-*■   which  are  a  fpiritual  defamation,   and  a  fuit  is  inftituted  in  a  Palmer  v, 

fpiritual  court  for  the  whole  words,  a  prohibition  lies.     It  would  f.n^'b.'  c-, 

be  vexatious  to  proceed  both  in  a  fpiritual  and  in  a  temporal  court ;  Comb.  y,i, 

and  the  injured  perfon,   if  he  means  to  have  fatisfa£lion  for  tlie  ^'*tih.  aij, 
damage  fultained,  muft  proceed  by  an  a£lion  in  a  temporal  court, 
the  proceedings  in  a  fpiritual  court  being  only  pro  falute  aimns. 

If  a  fuit  be  inftituted  in  a  fpiritual  court  for  publilhing  thefe  i=MoJ.-4-3. 

words  of  a  woman,   ^he  is  a  pochy  ivhore^  a  prohibition  lies  ;  for  p'^'^,",']"''^  "^ 
as  thefe  words  import  a  charge  of  her  having  the  great  pox ^  as  well 
as  being  a  whore,  an  adlion  would  lie. 

A  prohibition  lies  to  a  fuit  in  a  fpiritual  court  for  publidiing  siJ.  404. 

thefe  words  of  a  woman,  She  is  a  whore  ami  a  thief  i   becaufe  an  Meliet:  v, 

action  would  lie  for  the  word  thief.  ""''ff^-  ^ 

2  !<.(  11.  Afar, 

295.     Ld.  Raym.  803, 

So,  for  publifhing  thefe  words  of  a  woman.  She  is  a  ivhore  and  Silk.  5 eg, 
keeps  a  bawdy-houfey  becaufe  an  adlion  would  lie  for  the  latter  Gah-iid  y, 
words.  'g-u.^. 

Although  only  words  which  are  a  fpiritual  defamation  are  con-  2  Roil  Abr. 
tained  in  the  libel  exhibited  in  a  fpiritual  court,  if  it  be  fuggefted  ^9v  Butler 
to  a  temporal  court,  having  power  to  award  a  prohibition,  that  ^*  ^""■"' 
other  words  for  which  an  aftion  would  lie,  were  coupled  with  thofe 
contained  in  the  libel,  a  prohibition  lies. 

2.  Where  a  Temporal  Bamage  has  been  received  from  Words^ 
which  are  a  fpiritual  Defamation. 

If  it  be  fuggefted  to  a  temporal  court,  having  power  to  award 
a  prohibition,  that  a  temporal  damage  has  been  received  from 
words  which  are  a  fpiritual  defamation,  a  prohibition  lies. 

A  fervant  to  the  abbot  of  St.  Albans  had,  by  the  dire£lion  of  4  Rep.  -», 
his  mafter,  prevailed  upon  a  married  woman  to  come  to  his  maf~  P^'nier  v. 
ter's  chamber.     As  foon  as  the  abbot  was  alone  with  her,  he  be-       °^^'' 
gan  to  find  fault  with  the  meannefs  of  her  drefs.     The  woman 
anfwered,  that  her  drefs  was  as  good  as  her  hufband  could  afford 
to  buy  for  her.    Upon  this  he  told  her,  well  knowing  what  women 
fet  their  hearts  upon,  that  if  fhe  would  fubmit  to  his  will,  (he 
(liould  go  as  well  dreffed  as  any  woman  in  the  parifh.     As  fhe 
would  not  comply  with  the  propofal,  he  after  affaulting  her  and 
making  an  attempt  to  lie  with  her  by  force,  which  did  not  fuc- 
ceed,  locked  her  up  in  his  chamber,  hoping  at  another  time  to  ac- 
compliflr  his  defign.     The  hufband  being  informed  of  all  which 
had  paired,  fpoke  publickly  of  the  abbot's  behaviour  to  his  wife, 

and 
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anc!  tKreatened  totrlng  an  a6lion  for  the  falfe  imprifonment.  Here- 
upon the  abbot,  intendhig  to  add  opprefhon  to  injury,  inftituted 
a  fuit  againft  the  hufb.ind,  in  a  fpiritual  court,  for  faying  he  had 
folicited  his  wife's  chaility.  The  whole  matter  being  difclofed  to 
a  temporal  court,  having  power  to  award  a  prohibition,  a  prohi- 
bition was  awarded  ;  the  court  being  of  opinion,  that  as  the  fpi- 
ritual defamation  was  coupled  with  the  aflault  upon  and  imprifon- 
ment of  the  wife,  for  which  an  adion  would  lie,  it  was  not  pro- 
per that  the  fuit  in  the  fpiritual  court  fliould  proceed. 
Sid.  Z14.  A  prohibition  lies  to  a  fuit  in  a  fpiritual  court,   for  publifhing 

Boys  V.         thefe  words  of  a  woman,  who  has  a  right  to  enjoy  an  eftate  fhe  is 
Rep.  17.     '"  '^"'^  pofleHion  of  fo  long  as  (he  lives  chafte,  S/je  is  a  luhore ;  for, 
1  Lev.  134.  as  (he  may,  by  reafon  thereof,  be  brought  into  danger  of  lofmg 

the  eftate,  an  action  would  lie. 
iRoll.  Abr.       If  a  fuit  be  inftituted  in  a  fpiritual  court  for  publifhing  thefe 
36.  Hailell    ^vords  of  a  woman,  who  lives  in  London^  She  is  a  ivhore,  a  pro- 
Coa.b^T^8.  hibition  lies  ;  becaufe,  as,  by  a  cullom  of  that  city,  a  whore  is  liable 

to  be  carted,  an  a£lion  would  lie. 
Lutw.  1039.       It  was  formerly  holden,  that  a  prohibition  did  not  lie  to  a  fuit 
Houbion  V.    jj^  ^  fpiritual  court  for  publifhing  words  of  a  woman,  who  lives  in 
Car.  ■i-iq.  '  -LoiidcH,  which  import  a  charge  of  incontinence ;  for  that  only  thd 
Sid.  248.      word  ivhore  is  within  the  cuftom. 

Stra.  555.  But  it  has  been  fince  holden,  that  the  word  Jirumpet  is  within 

^°°^%,  u      ^^^  cullom,  and  confequently  that  a  prohibition  lies  to  a  fuit  in  a 
S  Mod^iV  fpiritual  court,  for  publifliing  thefe  words  of  a  woman,  who  lives 

in  London^  S/:e  is  a  Jlriimpct. 
Stra.  471.  A  prohibition  lies  to  a  fuit  in  a  fp'.ritual  court  for  calling  the 

Vicars  V.      liufband  of  a  woman,  who  lives  in  London^   Cuckold ;   for,  as  call- 
Ib,  5^5.       ing  him  cuckold  is  tantamount  to  calling  her  ivhcrcy  the  word  is 

within  the  cuflom. 
4Rep.  17.         If  a  fuit  be  inftituted  in  a  fpiritual  court  for  publifliing  thefe 
words  of  a  clergyman,  He  is  an  hereiick,  if  by  reafon  thereof  he 
loft  a  benefice,  to  which  he  was  about  to  be  prefented,  a  prohibi- 
tion lies,  becaufe  an  aftion  would  lie  ;  the  lofs  of  the  benefice  being 
a  temporal  damage. 
J  Roll.  Abr.       A  prohibition  lies  to  a  fait  in  a  fpiritual  court  for  publifliing 
^^'^ardi'n-r^  thefe  words  of  a  woman.  She  had  a  bajlard  by  J.  S.  if  by  reafon 
4  Rep,  16.    thereof  fhe  loft  a  marriage  with  J.  N.  becaufe  an  action  would  lie 
Cre.  Jac.       for  the  lofs  of  the  marriage. 

i6z. 

iRoU.  Abr.       So,  to  a  fult  in  a  fpiritual  court,  for  publifhing  thefe  words  of 

35-  J.  S.  He  is  a  luhoremqjler y  if  by  reafon  thereof  he  loft  a  marriage 

^*Crofr.       with  A.  D. ;  for  the^lofs  of  a  marriage  is  as  great  a  damage  to  a  maa 

Cro.  Jac,      as  to  a  woman. 

323.422. 

Latck,  118.    Cro.  Car.  269. 

4  Rep.  21.  If  a  fuit  have  been  carried  on  in  a  fpiritual  court  for  a  fpiritual 
defamation,  and  the  defendant,  after  agreeing  to  commute  the 
penance  to  which  he  has  been  fentenced,  by  paying  a  fum  of  money 
to  the  party  defamed,  refufe  to  pay  the  money,  a  prohibition  does 
not  lie  to  a  fuit  in  that  court,  for  compelling  him  to  pay  it. 

15  3.  "Whcr^ 
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3.  Where  the  Words,  which  are  a  fpiritual  Defamation,  import 
a  Charge  of  an  Offence  not  conufable  ia  a  Spiritual  Court. 

As  only  words,  which  import  the  charge  of  an  offence  which  is 
conufable  in  a  fpiritual  court,  are  a  fpiritual  defamation,  a  prohi- 
bition lies  to  a  fuit  in  a  fpiritual  court  for  words  which  do  not  im- 
port fuch  charge.  The  prohibition  is  in  this  cafe  founded  upon 
that  general  power,  which  the  king's  fuperior  temporal  courts  have, 
to  prohibit  all  other  courts,  fpiritual  as  well  as  temporal,  from  pro- 
ceeding in  a  caufe,  which  is  not  within  their  jurifdi6lion. 

If  a  fuit  be  inftituted  In  a  fpiritual  court  for  publifhing  thefe  a  Lev.  49. 
words  of  a  clergyman,  He  is  afooly  an  afsy  or  a  goofe^  a  prohibition  Newman  v. 
lies  j  the  words  being  words  of  heat.  mgerby. 

So,  if  a  fuit  be  inftituted,  for  publifhing  thefe  words  of  a  cler-  Saik.  692, 
gyman.   He  is  a  dujtce  and  a  blockhead ;    I  wonder  the  hijhop  ivould  Coxiter  v. 
ordain  fuch  a  fellow  ;  he  deferves  to  have  his  gown  pulled  over  his  ears  ,■   j  f  Mod*. 
a  prohibition  lies*,  for  a  clergyman  is  no  more  puniftiable  in  fuch  140.  ao2. 
court,  becaufe  he  is  a  durice  and  a  blockhead^  than  another  man. 
It  being  faid,  in  this  cafe,  that  a  clergyman  may  be  deprived  of 
his  benefice  for  want  of  learning,  Rolle,  Ch.  J.  anfwered,  if  that 
fhould  be  the  cafe,  he  muft  bring  an  atlion  at  law,  deprivation  of 
a  benefice  being  a  temporal  damage. 

So,  if  a  fuit  be  inftituted,  for  fpeaking  thefe  words  to  a  cler-  Stra.  94S. 
gyman,  Tou  are  an  old  rogue  and  a  rafcal,  and  a  contemptible  fellow^  Mufgrave 
and  hated  and  defpifed  by  every  hodjy  a  prohibition  lies  j  the  words  '  °''*^* 
not  being  a  fpiritual  defamation. 

A  prohibition  lies  to  a  fuit  In  a  fpiritual  court  for  publifhing  Saik.  548. 
thefe  words  of  J.  S.  He  is  a  knave;  becaufe  the  being  a  knave  does  ^^'^'^'"^  ' 
not  make  a  perfon  liable  to  any  ecclefiaftical  cenfure.  2R0II.  Abr; 

206.      Sid.  993. 

Thefe  words,  He  is  as  great  a  rogue  as  ever  was  hanged,  and  de-  i\  Mod^ 

ferves  hanging  inore  than  Doctor  Pirns,  were  holden  to  be  no  fpiritual  iJ^' . 

defamation  ;  and  a  prohibition  was  granted  to  a  fuit  in  a  fpiritual  Lee. 
court  for  publifhing  them. 

A  prohibition  lies  to  a  fuit  in  a  fpiritual  court  for  calling  a  man  2  Roll.  Abiy 

drunkard;  drunkennefs  not  being;  punlfliable  in  a  fpiritual  court.     *9^-Hayne8 

^  *■  *■  V.  Poynter. 

If  a  fuit  be  Inftituted  In  a  fpiritual  court,  for  calling  a  woman  2  Roll.  Abr. 
queaHy  a  prohibition  lies ;  inafmuch  as  the  meaning  of  the  word  *°^"  . 
quean  is  not  well  afcertained,  and  it  is  moreover  a  word  of  heat,       ,  Si;^veai. 
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qMUGGLING  confifts  in  the  bringing  on  (hore,  or  in  the  car- 
*^  t-ying  from  the  {hore,  of  goods,  wares,  or  merchandize,  for 
which  the  duty  has  not  been  paid,  or  of  goods  of  which  the  im- 
portation or  exportation  is  prohibited. 

This  offence  is  produ6tive  of  various  mifchiefs  to  fociety.  The 
pubhck  revenue  is  thereby  leflened  ;  the  fair  trader  is  injured  ;  and 
the  nation  impoveriflied  :  rival,  and  perhaps  hoftile,  dates  are 
thereby  enriched  ;  and  the  perfons  guilty  thereof,  being  hardened 
bv  a  courfe  of  difobedience  to,  and  defiance  of,  law,  become  at 
luft  fo  abandoned  and  daring,  as  not  to  hefitatc  at  being  guilty  of 
the  greateft  offences. 

It  muft  be  the  wifli,  and  ought  to  be  the  endeavour,  of  every 
lover  of  his  country,  that  many  of  the  prefent  high  duties  (hould 
be  lowered.  This  would  be  very  advantageous  to  trade  ;  and  it 
would,  by  removing  in  part  the  temptation,  put  fome  flop  to  the 
pernicious  practice  of  fmuggling,  which  all  the  fevere  laws  made 
againft  it  have  not  been  found  to  do.  In  the  mean  time,  it  is 
not  only  their  duty,  but  it  highly  concerns  all  perfons  of  property, 
and  every  friend  to  peace  and  order,  to  co-operate  in  difcoun- 
tenancing  this  oiTence,  and  in  carrying  the  laws  made  againft  it 
into  execution. 

Under  this  title,  it  will  be  proper  to  give  fome  account, 

(A)  Of  Cuftoms  in  the  general. 

(B)  Of  the  Origin  of  Cuftoms. 

(C)  Of  the  ancient  State  of  certain  Cuftoms.  , 

1.  Of  the  Duties  upon  Wool,  Wool-felb,  and  Leat^er- 

2.  Of  the  Duty  of  Tonnage. 

3.  Of  the  Duty  of  Poundage. 

(D)  Of  the  prefent  State  of  the  Cuftoms. 

1.  Of  the  Duty  of  Tonnage. 

2.  Of  the  Duty  of  Poundage. 

3.  Of  the  Duties  to  which  Aliens  are  liable. 

(E)  Of  prohibited  Goods, 

(F)  Of 
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(F)  Of  the  pecuniary  Penalties  and  Forfeitures  in- 
curred by  Perfons  guilty  of  Smuggling,  or  of  fuch 
Pradices  as  have  a  diredl  Tendency  thereto. 

1.  In  Ships  at  Sea  or  hovering  upon  the  Coaft. 

2.  In  the  Shipping  or  Unftiipping  of  Goods  at  any  Port, 
Member,  or  Wharf,  not  lawfully  appointed  for  fuch  Pur- 
pofes. 

3.  In  Ships  in  Port  inward  bound. 

4.  In  Ships  in  Port  outward  bound, 

5.  In  coafting  Veflels. 

6.  In  the  Cafe  of  Certificate  and  prohibited  Goods. 

7.  In  divers  other  Cafes. 

(G)  Of  the  corporal  Punifhments  to  which  Perfons  ^^ 
who  have  been  guilty  of  Smuggling,   or  of  fuch 
Pradices  as  have  a  direct  Tendency  thereto,  aris 

liable. 

1.  Imprlfonment. 

2.  Whipping, 

3.  Tranfportation« 

4.  Death. 
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Of  Cuftoms  in  the  general. 
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S  a  part,  and  the  moft  confiderable  part  of  the  offence  of  fmug- 
gling  confifts  in  the  bringing  on  fhore,  or  in  the  carrying  from 
the  {hore,  of  goods,  wares,  or  merchandize,  without  paying  the 
cuftoms  or  duties,  which  ought  to  be  paid  upon  the  importation 
or  exportation  of  fuch  goods,  wares,  or  merchandize,  it  cannot  be 
improper,  to  give  fome  account  of  the  cuftoms  in  general. 

Under  the  word  cttftomsy  is  comprifed  every  duty,  which  is  td 
be  paid  upon  the  importation  or  exportation  of  goods,  wares,  or 
merchandize. 

Duties  upon  the  importation  or  exportation  of  goods,  wares,  or 
merchandize,  were  perhaps  at  firft  impofed,  for  enabling  the  crown 
to  make  and  maintain  commodious  ports  and  harbours,  and  to  keep 
Up  a  fleet  for  the  proteGion  of  the  {hips  of  merchants  againft  ene- 
rnies  and  pirates.  .  As  thefe  fervices  were  of  a  permanent  nature, 
it  was  reafonable  that  the  duties  appropriated  for  defraying  the 
eXpence  thereof  fhould  be  fo  likewife  ;  and  it  appears  from  the 
practice  of  early  times,  that  this  was  the  cafe. 

The  firft  {a)  grant  of  a  cuftom  now  extant  was  made  to  the  (tf)  Ret.  pat- 
king  and  his  heirs  ;  and  in  the  {h)  great  charter,  which  was  ante-  °^'  "i^-  *• 
cedent  to  this  grant,  mention  is  made  of  ancient  cuftoms,  as  being  Rot.  Fin. 
due  and  having  been  conftantly  paid.     It  may  likewife  be  fairly  3E.  r.m.24. 
inferred,  from  the  faft  of  their  having  been  paid  for  a  number  of  f/"?i  -^^* 
yearsj  without  any  new  demand  of  the  crown  or  graiu  frorri  the  cri  c.  jo. 
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51 H.  3.  people,  that  the  impofition  of  ancient  duties  was  for  a  continuance. 
{^' Vrif'  From  tb.e  length  of  time  fomc  ancient  duties  had  been  paid,  in 
cuftoms  are  which  thcy  differed  from  fuch  aids  as  were  only  paid  during  the 
denominattd  continuance  of  a  particular  emergency,  they  did  perhaps  obtain  the 
in  the  bar-     jjjjjj^g  of  cuftomarv  pavnients,  or  cuflows  (a) :  by  which  name,  all 

barous  Latin     ,      .  ,  1     •  r    1  "^  1      •  1  .   1 

©four  an-  dutics  atterwafds  impoled  upon  goods  miported  or  exported  have 
cient  re-        been  Called. 

ecrds.  cuflu- 

tna  ;  not  larfaetujtms,  which  is  the  language  of  our  law,  whenever  it  means  merely  ufages.  This  appel- 
Laiiun  Items  to  be  derived  from  the  French  word  (oujiuv.,  or  coutum,  which  fjgnifies  toll  or  tribute,  and 
Owes  its  own  etymology  to  the  word  couji,  which  fignines  price,  charge,  or,  as  we  have  adopted  it  in 
Jn^liflijC^y?.     1  Bl.  C'omm.  324.] 
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(B)  Of  the  Origin  of  Cuftoms. 

[T  has  been  a  much  altercated  queflion,  whether  the  right  of 
impofing  cuftoms  was  heretofore  in  the  crown  alone,  or  whe- 
ther it  was  always  in  parliament  ? 
Dyer,  43.  b.       The  maintainers  of  the  former  opinion  diftinguilh  between  fub- 
J65.  b.        {idies  and  cuftoms.     They  admit,  that  the  former  were  always 
Day.  9.3.  b.  aflefled  in  parliament :  but  it  is  infifted,   that  the  king  alone  had 
heretofore  a  right  to  impofe  cuftoms,  in  confideration  of  the  licence 
given  by  him,   to  export  or  import  the  commodities  upon  which 
they  are  impofed  ;  of  the  intereft  he  has  in  the  fea,  as  being  guar- 
dian thereof,  and  maintainer  of  its  ports  and  harbours ;  and  of  the 
proteftion  given  by  his  ftiips  to  the  (hips  of  merchants  againft  ene- 
mies and  pirates. 

The  following  authorities  have  been  likewife  relied  upon,  in 
fupport  of  this  opinion  : 
Dyer,  92.  a.       A  patent  for  life  having  been  granted  by  Ediv.YI.  to  a  merchant 
Mich.  alien,  for  the  importing  and  exporting  of  goods  to  a  certain  value, 

paying  to  the  king  his  heirs  and  fucceflbrs  fo  much  as  an  Englijh 
merchant  ought  to  pay,  it  was  the  opinion  of  all  the  juftices  in 
the  Exchequer-chamber,  that  the  patent  continued  to  be  valid  af- 
ter the  king's  death,  for  the  old  cuftoms  wherein  he  had  an  in- 
heritance by  his  prerogative  ;  and  that  it  was  only  void  as  to  the 
fubfidy  upon  goods,  which  by  a  ftatute  of  tonnage  and  poundage 
had  been  granted  to  him  for  life  only. 
ainft.  6x.  A  judgment  was  given  in  the  court  of  Exchequer,  in  an  in- 

Pafch.  formation  againft  German  Cio/y  for  a  duty  of  forty  (hillings /^r  ton, 

impofed  by  Queen  Mary  upon  all  wines  of  the  growth  of  France 
brought  into  this  realm. 
ainft.  63.        The  executors  of  Smit/j  a  cuftomer  were  charged  in  an  inform* 
^'g"^^^  El"     ^^^^^^  ^o^  money  received  by  their  teftator,  on  account  of  an  im- 
^  *  pofition  of  three  fhillings  and  four  pence,  fet  by  Queen  Elizabeth^ 

under  her  privy  fignet,  upon  every  hundred  weight  of  allum  made 
in  the  pong's  dominions ;  i:nd  judgment  was  given  againft  them. 
ilvA  f>v  Ih  an  il^fbrmation  againft  Jckn  BaU',  for  a  duty  impofed  by  the 

Pafch.4jac.  crown  upon  currants  imported,  judgment  was  given  for  the  king. 
16  c.  1.  Writs  were  iiTued  commanding  certain  ports,  towns,  cities,  and 

Hampden's    counties,  refpedlivelv,  to  provide  a  certain  number  of  ftiips  for  his 
caff.  Majeft y's  fervice,  and  fuits  were  commenced  againil  divers  pcrfous, 

who 
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wlio  refufed  to  pay  the  fums  aflefled  upon  them  by  v;ay  of  con- 
tribution to  this  fervice.  Kfcire  facias  being  i^Tjed  againft  John 
Hampden^  Efq.  to  Ihew  caufe,  why  he  (hould  not  be  charged  with 
certain  fums  aflelTed  upon  him,  he  demurred  to  the  proceeding 
upon  it.  After  divers  folemn  arguments  in  the  Exchequer-cham- 
ber, it  was  agreed  by  the  majority  of  the  judges,  that  he  ought 
to  pay  the  fum  aflefled  upon  him ;  and  there  was  judgment  againft 
him. 

The  principal  reafons  afligned  for  this  judgment  were  ;  that, 
when  the  whole  kingdom  is  in  danger,  the  king  may  by  writs 
under  the  great  feal  command  all  the  fubjedls  of  his  kingdom,  to 
provide  and  fit  out  at  their  own  expence  fuch  a  number  of  fl)ips, 
with  men,  vi61:uals,  and  provifions,  and  for  fuch  time  as  he  (hall 
think  neceflary  for  the  fafety  of  the  kingdom  ;  that  the  king  may 
by  law,  in  cafe  of  refufal,  compel  the  doing  thereof;  and  that  the 
king  is  the  fole  judge  of  the  danger  and  of  what  is  proper  to  be 
done  to  repel  it. 

It  is  very  proper,  that  merchants  (hould  pay  cuftoms  :  but  it  by 
no  means  follows,  that  they  fliould  be  impofed  at  the  difcretion  or 
arbitary  will  of  the  reigning  prince ;  for,  whatever  feeming  dif- 
ference there  may  be,  there  is  no  real  diff^erence  between  difcre- 
tion and  arbitrary  will. 

The  king  may  with  as  much  propriety  be  called  guardian  of  the 
land  as  of  the  fea ;  and  if  fo,  there  is  as  much  reafon  for  his  hav- 
ing a  right  to  impofe  taxes  at  his  pleafure  for  the  defence  of  the 
one  as  of  the  other.  A  right  to  do  this  would,  befides  making  a 
parliament  in  a  great  meafure  ufelefs,  make  all  private  property 
infecure  •,  for  it  would,  in  cafe  there  were  fuch  right,  depend  en- 
tirely upon  the  will  of  one  man,  how  much  of  this  every  other 
man  fliould  be  fufFered  to  enjoy. 

If  the  circumftances  of  tlie  times,  when  the  three  former  of 
thefe  judgments  were  given,  are  conlidered,  they  will  be  found  to 
have  very  little  weight  \  and  it  is  notorious,  that  no  one  thing 
contributed  fo  much  to  the  troubles  which  foon  after  arofe,  and 
at  length  ended  in  the  death  of  the  unfortunate  prince  then  on 
the  throne,  as  the  decifion  in  favour  of  ftiip-money  did. 

Inftead,  however,  of  merely  defending  the  contrary  op  nion, 
and  being  contented  with  repelling  the  force  of  thefe  authorities, 
it  is  better,  in  fo  conftitutional  a  point,  to  a£l  off^enfively,  and  en- 
deavour to  ftaew,  by  authorities  of  much  greater  weight,  as  well  as 
more  ancient,  that,  by  the  EngliJJ}  conftitution,  the  right  of  im- 
pofing  cuftoms  was  originally  in  parliament. 

Before  I  attempt  to  do  this,  I  fliall  take  notice  of  a  miftake  as 
to  this  point  of  Lord  Chief  Jultice  Coke^y  by  which  a  very  great 
man  feems  to  have  been  mifled. 

After  mentioning  divers  cafes,  in  which  It  had  been  liolden,  Vaiigh.i6i, 
that  certain  cuftoms  were  due  at  the  common  law,  and  not  ori- 
ginally impofed  in  parliament,  Vaughan,  Ch.  J.  adds,  "  This  was 
•*  in  thofe  feveral  reigns  the  opinion  of  all  the  judges  of  the  times, 
**  whence  we  may  learn,  how  fallible  even  the  opinion  of  all  the 
*^  judges  is,  when  the  matter  to  be  refolved  muft  be  cleared  by 
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**  fearchers  not  common,  and  depends  not  upon  things  vulgarly 
**  known  by  readers  of  the  year-books-,  for  fince  thefe  opinions 
^'  it  is  known,  that  the  cuftoms,  called  the  antique  cujlu/n^f  were 
**  granted  to  King  Edward  the  Firft  in  the  third  year  of  his  reign 
**  as  a  new  thing,  and  were  not  due  to  the  crown  at  common 
«'  law." 

He  goes  on  to  cite  a  patent  dated  irj  the  third  year  of  Edivard 
the  Firft,  which  runs  thus  :  Cum  pralatiy  ct  magnates.,  et  iota  commit' 
tiitas  mercatorum  regni  nojiriy  nobis  concejferint  quondam  nomam  confue- 
tudinem  de  lanls^  pclllhus^  et  cor'i'ts,  tarn  in  Anglia  quam  iu  Hibernia 
et  Wallia,  regnum  nojlrum  exeuntibus,  in  perpetuum  nobis  et  haredibus 
nojlris  capifndam^  Jicut  in  forma  inde  provifa  et  communiier  concejfa 
plenius  continctur. 

From  the  date  of  this  patent  he  obferves,  that  the  grant  therein 
alluded  to  muft  have  been  by  the  ftatute  of  firft  IVeJhninf^er^  be- 
f:aufe  no  other  ftatute  had  been  made  in  the  reign  of  this  prince, 
before  the  date  of  the  patent.  In  order  to  account  for  the  grant's 
not  being  now  a  part  of  that  ftatute,  he  fuppofes,  that  it  was  aur 
nexed  to  the  roll  of  that  ftatute  by  way  of  rider,  and  was  after- 
wards cafually  loft  from  the  roll.  Having  thus  afcertained  the 
time  of  the  grant,  he  concludes,  that  the  cuftoms  upon  wool, 
wool-fells  and  leather,  called  from  their  great  antiquity  antiqua 
cujlum,t,  were  not  due  at  the  common  law,  but  vi'ere  granted  by  the 
ftatute  of  firft  Wepninjler. 

By  comparing  what  is  faid  by  Vaughan  with  2  Injl.  59.  it  will 
evidently  appear,  that  the  opinion  of  Vaughan  was  too  haftily 
formed  from  Coke's  comment  upon  the  grant.  It  is  fcarce  poflible 
to  be  otherwife  ;  for  a  man  of  Vaughan's  found  judgment  and 
acute  difcernment  muft,  upon  the  leaft  looking  into  the  matter, 
have  feen,  that  the  cuftoms  upon  wool,  wool-fells,  and  leather, 
exifted  long  before. 
Magn.Ch.  It  appears  plainly  from  the  great  charter,  that  fome  cuftoms 
«■  3o»  were  due  at  the  time  this  was  made,  and  fuch  as  are  therein  called 

old  cuftoms. 
^iH.3.ft,5.       By  the  ftatute  de  Scaccario  the  manner  of  accounting  by  the  col- 
*  le£lors  of  the  cuftoms  upon  wool  is  afcertained. 

The  words,  quondam  novam  confuetudinemy  de  lanis^  pelHbuSy  et 
coriis,  contained  in  the  grant  to  Edward  the  Firft,  imply  ftrong-. 
ly,  that  there  was  before  a  cuftom  upon  wool,  wool-fells,  and  lea- 
ther. 

This  falfe  ground  being  removed,  the  next  endeavour  fhall  be, 
to  fhew  the  true  ground,  upon  which  the  pofition  contended  for 
is  built ;  namely,  that  the  origin  of  cuftoms  was  with  the  confent 
of  parliament. 

In  order  to  difcover  the  origin  of  cuftoms,  which  are  taxes  of 
a  particular  kind,  it  will  be  proper  to  confider  the  origin  of  taxes 
in  the  general. 
sinft.  532,  In  that  very  ancient  record  de  modo  tenendi parliamentum  tempore 
Regis  Edw.  Ji/ii  EtheireUi,  are  thefe  words,  debent  anxilia  peti  in 
plena  parlianwito, 

■  '  A§ 
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As  the  Saxon  laws  were  by  this  prince,  furnamed  the  Confeflbr, 
coUefled  into  a  body,  it  is  very  probable  that  the  method  prac- 
tifed  in  his  time,  of  granting  aids  in  full  parliament,  was  agree- 
able to  thofe  laws. 

In  the  laws  of  the  Confeflbr,  which  were  afterwards  confirmed  Wiik.  Leg. 
by  William  the  Conqueror,  are  thefe  words,  Debet  etiam  rex  omnia  Anglo  Sax. 

•j     y  •  t  .         ■    J-   •  J.  •  200.     Leg. 

rite  jacere  in  regnoy  et  per  juaiaum  procerum  regm.  Edw.  17. 

If  all  things  ought  to  be  done  by  the  king  rightly  In  the  king- 
dom, and  with  the  advice  of  the  great  men  of  the  realm,  furely  a 
thing  of  fo  much  confequence  as  that  of  impofing  taxes  ought  to 
be  fo  done. 

The  fifty-fecond  law  of  the  Conqueror,  by  which  the  feudal  wiik.Leg. 
law  feems  to  have  been  introduced  into  England^  the  terms  thereof  Angio-Sax. 
being  quite   feudal,   runs   thus:   Statuimus  ut  omnes  liberi  homines  Leg.  Guil. 

foedere  et  facramento  a^rmenty  quod  infra  et  extra  univerfum  regnitm  Conq.  54. 
Anglise,  quod  olim  vocabatur  regnum  Britanniae,  Willielmo  regi  fuo 
domino  fideles  ejfe  volunty  terras  et  honores  illius  Jidelitate  ubique  fervare 
cum  eo,  et  contra  inimicos  et  alienigenas  defendere. 

The  fifty-fifth  law  of  the  Conqueror  runs  thus  :  Volumus  etiam  ac  Wilk.  Leg. 

firmiter  pntcipimiis  et  concedimuSy  lit  omnes  liberi  homines  iotius  mo-  Anglo-Sax. 
narchia  regni  nojiri  prcediEli  habeant  et  teneant  terras fuas  et  pojfejftones  Le<T.*  Cuil, 

fuas  'bene  et  in  pace  liberas  ab  omni  exaElione  injujla,  et  ab  omni  Tal-  Conq.  55. 
LAGIO,  ita  qusd  nihil  ab  eis  exigatur  vel  capiatur,  nifi  fervitiumftium 
liberum  quod  de  jure  tiobis  facere  debent  et  facere  tenentur,  et  proutjia- 
ttitum  eji  eis,  et  illis  a  nobis  datum  et  concejjumjure  hitreditario  in  perpe- 
tuum  per  comttiune  concilium  totius  regni  nojlri  pnedicli. 

As  the  -woxAs  per  commune  concilium  totius  regni  ■avQ  not  contained 
in  the  fifty-fecond  law,  it  has  been  doubted,  whether  that  law  were 
made  with  the  confent  of  the  commune  concilium  totius  regni  ?  It 
is  highly  probable  that  it  was,   inafmuch  as  it  appears,  from  the 

.  fifty-fifth  law,  that  a  law,  introduclive  of  the  feudal  law,  had  been 
made  during  the  reign  of  the  Conqueror  with  fuch  confent ;  and 
there  is  no  law  exiant,  antecedent  to  the  fifty-fifth,  except  the 
fifty-fecond,  by  which  the  feudal  can  be  fuppofed  to  have  been  in- 
troduced. It  is  not  material,  whether  the  feudal  law  were  intro- 
duced by  the  fifty-fecond  law,  or  by  fome  other  law, -made  during 
the  Conqueror's  reign  ;  for,  if  it  were  introduced  by  any  law,  to 
■which  the  commune  concilium  totius  regni  did  confent,  that  is  fufii- 
cient  to  fliew  all  that  the  preftnt  qutliion  requires  to  be  fhewn, 
namely,  that  it  was  not  introduced  without  fuch  confent. 

If  this  be  fo,  that  the  feudal  law  was  not  introduced  without  the 
confent  of  the  commune  concilium  totius  regni,  it  may  be  fairly  in- 
ferred, that  there  was  no  right  in  the  king  alone  of  introducing  It 
without  fuch  confent ;  for,  if  there  had  been  fuch  right,  it  would  , 

in  all  probability  have  been  aflerted  by  a  prince,  whofe  bed  title 
to  the  crown,  whatever  other  title  he  might  think  proper  to  fet  up, 
appears  to  have  been  founded  in  conqueft. 

By  the  fifty-fifth  law  of  the  Conqueror  it  Is  declared,   that  all  ..^ 

the  freemen  of  the  monarchy  (hall  have  and  hold  their  lands  and 
pofleflions  free  from  all  unjult  exaction,  and  from  every  Tallage, 
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fo  tliit  nothing  (hall  be  exacted  or  taken  from  them,  except  fuch 
free  fervices  as  they  of  right  owe  and  ought  to  do  to  the  king. 
Spe!m.  Tlie  word  tallage^  derived  from  the  French  word  taillery  which 

^}°^x  fignifies  to  cut  off  part  of  a  thing,  is  a  mod  comprehenfive  v/ord  ; 

y.3,.        '    for  it  includes  all  fubfidies,  taxes,  and  impofuions  whatfoever. 

Is  it  to  be  imagined  that,  unlefs  the  people  had  a  right  to  be 
free  from  the  impofuion  of  any  tallage  by  the  king  alone,  fuch 
right  {hould  be  granted  them  by  a  conqueror  ?  A  conqueror  may, 
for  the  fake  of  making  himfelf  fecure  in  a  new  conqueft,  think  it 
pruuent  to  confirm  their  ancient  privileges  to  his  conquered  fub- 
Je6ls  ;  but  it  is  fcarce  to  be  hoped,  that  he  fhould  grant  them  any 
new  privilege. 
Cuft.  de  By  the  introdu£lion  of  the  feudal  lav/,  inferior  lords,  and  the 

K^rTn  (1^*  ^^"S  ^^  fupreme  lord,  acquired  a  right  to  divers  aids,  which  were 
Bxcb-Azj.    incidental  to  feudal  tenure.     Thefe  were  an  aid  for  making  the 
lord's  elded  fon  a  knight  j  another  for  the  marriage  of  his  elded 
daughter  j  and  a  third  for  the  ranfom  of  his  perfon  when  taken 
prifoner. 
Mad.Hift.        Not  content  with  thefe  aids,  inferior  lords  demanded  an  aid  to 
Exch.4.i8.   enable  them  to  pay  their  fines  to  the  king,  and  another  to  enable 
them  to  pay  their  debts  j  nay,  it  became  a  quedion  in  the  reign  of 
Hetiry  the  Second,  whether  they  might  not  demand  an  aid  when- 
ever they  entered  upon  any  military  expedition  ? 
^ad.  Hift.        While  inferior  lords  thus  opprelTed  their  tenants  under  the  pre- 
Ixch.419,    tence  of  demanding  aids,  the  king  in  his  turn  required  from  them 
'    ?4  *•      divers  aids,  to  which  they  were  not  liable.     This  was  at  length 
carried  fo  far,  that  the  king  did,  upon  the  occafion  of  any  war, 
aflefs  what  fums  he  pleafed  upon  every  knight's  fee.     Exa£lions 
of  this   kind  gave  great  didatisfa^Lion,  and  became  at  length  fo 
grievous,  that  the  people  in  tlie  reign  of  John  flew  to  arms  \  and 
being  fuccefsful  compelled  him  to  fign  a  charter. 
Matt.  Paris,       By  a  claufe  In  that  charter  the  people  were  redored  to  the  pri- 
257«  vilege  of    not  being  taxed   without  the  confent  of   parliament, 

which  they  had  enjoyed  under  their  Snxon  monarchs ;  and  which, 
except  as  to  the  aids  incidental  to  feudal  tenure,  had  been  recog- 
nized by  the  Conqueror. 

The  claufe  runs  thus :  Nidlnpi  fcutagium  vel  auxilluvi  ponam  in 
regno  nof.rOy  fijjt  per  coinimine  conciliiirn  regtii  nojlr'i,  tiiji  ad  corpus  nof- 
triim  redimefiduvij  et  ad  primogemttwi  Jiiimn  nojlriim  tnilitem  fnclen- 
diim,  et  ad  fiUain  pritiKgeintarn  femcl  maritandam.  Et  ad  hoc  nonfet 
nift  rationahlle  auxilium — Et  ad  habendum  commune  concilium  regni  de 
auxillo  ajpdendoy  aliter  quam  in  tribu.^  cafikus  prc^ditlis^  Jummoneri  fc^- 
ciemui  archiepifcopos,  &c. 
iWeftia.  By  this  claufe  even  the  aids  incidentil  to  feudal  tenure  were  to 

^33«  be  reafonable,  and  what  was  to  be  paid  for  two  of  thefe  was  after- 

wards afcertained  by  a  datute.  The  third,  for  the  ranfom  of  the 
king's  perfon,  was  in  its  nature  fo  uncertain,  that  the  value  there- 
of could  not  eafily  be  afcertained.  The  afcertaining,  as  far  as  it 
could  be  done,  of  the  aids,  to  vi-hich  the  king  had  clearly  a  right 
as  fupreme  lord,  ihews  how  contrary  it  is  to  the  genius  of  the 
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Etiglijh  conftkution,  to  have  any  thing  of  this  kind  depend  upon 
the  will  of  the  reigning  prince. 

Under  a  pretence  that  the  charter  of  John  was  extorted  whilfl 
lie  was  under  durefs,  no  regard  was  paid  to  it  by  his  fon  Henry 
the  Third  ;  and  the  claufe  ju(l  mentioned  was  omitted  in  the  great 
charter.  During  the  reign  of  Henryy  and  during  a  great  part  of 
the  reign  of  Edward  the  Firft  his  fucceflbr,  tlie  praftice  of  aflefT- 
ing  aids  without  the  confent  of  parhament  was  revived  ;  but  it 
occafioned  f6  much  difcontent,  that,  in  the  twenty-fifth  year  of 
his  reign,  Edward  added  fome  chapters  to  the  great  charter,  which 
did  effectually  fupply  the  place  of  the  omitted  claufe. 

By  one  ftatute,  after  reciting  that  divers  people  of  the  realm  25^.1, 
had  before  given  to  this  prince  fome  aids  and  tafks,  towards  his  *^"  ^* 
war  and  other  bufinefles  of  their   own   good-will,  it  is  declared, 
**  that  fuch  aids,  tafks,  or  prifes  (hall  not  be  drawn  into  a  cuftom, 
"  for  any  thing  that  hath  been  done  heretofore." 

It  is  probable  that  the  recital  in  this  ftatute  was  more  calculated 
to  throw  a  veil  over  fome  late  tranfadlions,  than  to  reprefent  the 
TeaJ  truth  of  the  cafe  ;  but  however  this  was,  it  concludes  againfl 
the  right  of  the  king  alone  to  impofe  aids  and  tafks. 

By  another  flatute  it  is  declared,  "  that  no  kind  of  aid,   tafk^  Conf.  Chart. 
^*  pr  prife  fhall  henceforth  be  taken  for  any  bufinefs  but  with  the  -5E'*'C-6. 
**  commoji  affent  of  the  whole  realm,  and  for  the  common  profit 
"  thereof,  faving  the  ancient  aids  and  prifes  due  and  accuflomed." 

Not  many  years  after  this  prince  did,  by  his  own  authority,  im-  ainft.  532. 
pofe  a  tallage  upon  cities,  towns,  and  boroughs. 

In  the  next  year  this  prince  required  of  all  freeholders,  pof- 
fefTed  of  land  to  the  value  of  twenty  pounds  a  year,  an  aid  for 
carrying  on  a  war  in  Flanders,  which  they  refufed  to  pay,  becaufe 
it  had  not  been  afTelTed  as  was  required  by  the  25  E.  i.  c.  6.  with 
the  common  affent  of  the  whole  realm. 

The  impofing  of  this  tallage,  and  the  demand  of  this  aid  occa- 
fioned great  murmurings  and  difcontents  amongfl  the  commons. 
To  prevent  the  ill  confequences  of  thefe  murmurings  and  difcon- 
tents, and  to  quiet  the  minds  of  the  commons,  the  flatute  de  tal- 
lagio  fion  concedendo  was  made  in  the  thirty-fourth  year  of  his 
reign. 

By  this  ftatute  It  Is  declared,  that    **  no  tallage  or  aid  fhall  be  34EAW.  j. 
**  impofed  or  levied  by  us  or  by  our  heirs  in  oar  realm,  without  ^•4'C.  i. 
**  the  good-will  and  affent  of  the  archbifhops,  bifhops,  earls,  ba- 
f  rons,  knights,  burgefTes,  and  other  freemen  of  the  land." 

No  words  can  be  plainer  or  more  abfolute  than  the  words  of 
this  ftatute  are  ;  but  it  ought  to  be  obferved  in  particular,  that  the 
word  tallage  is  therein  contained,  which  befides  being  the  moft 
comprehenfive  word  that  could  have  been  made  ufe  of,  is  one  of 
the  words  contained  in  the  fifty-fifth  law  of  the  Conqueror. 

Upon  the  whole  it  appears  almoft  beyond  a  doubt,  that  the  va- 
rious ftruggles  of  the  people  were  not  to  amend  the  EngUJh  con- 
ftitution  ;  but  to  deliver  themfelves  from  the  encroachments  made 
»t  different  times  thereupon.  They  obtained  no  more  from  John^ 
when  he  was  ii^  their  power  \  |hey  obtained  no  more  at  any  time 
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llnce  i  they  obtained  no  more  at  tliis  time  than  not  to  be  taxed 
without  the  confent  of  parliament.  This  they  had  a  right  to,  for 
it  was  part  of  the  conftitution;  and  had  by  the  Conqueror,  when 
in  the  plenitude  of  his  power,  been  allowed  fo  to  be. 

If  this  be  fo,  that  no  tax  could  conftitutionally  be  impofed  with- 
out the  confent  of  parliament,  it  follows,  that  there  never  could 
liave  been  in  the  king  alone  a  right  of  impofing  fuch  taxes,  as  have 
obtained  the  name  of  cuftoms. 

Befides  the  general  reafons,  which  hold  for  the  people's  having 
always  had  the  privilege  of  not  being  taxed  in  any  cafe  without 
the  confent  of  parliament,  there  are  fome  particular  ones  for  their 
having  had  it  in  this.  As  nothing  was  of  more  confequence  to 
the  people,  and  more  efpecially  as  they  were  inhabitants  of  an 
ifland,  than  the  encouraging  of  foreign  trade,  it  highly  concerned 
them  to  take  care,  that  this  (hould  not  be  loaded  with  improper  or 
exceflive  duties.  If,  moreover,  as  has  been  obferved,  it  was  the 
praftice  of  the  moft  early  times,  to  impofe  cuftoms  for  a  conti- 
nuance, it  was  more  neceflary  that  they  fhould  have  been  well 
confidered  in  parliament,  "before  they  were  impofed,  than  that 
other  taxes  which  were  to  laft  but  a  fhort  time  fhould. 

It  was  not  only  fit,  for  thefe  and  divers  other  reafons,  that  the 
people  fhould  at  all  times  have  had  this  privilege  :  but  there  is  a 
circumftance,  which  ftrongly  evinces  that  they  in  fa£t  always  had 
it  5  namely,  that  the  right  of  impofing  cuftoms  was  given  up  by 
fome  princes,  who  afferted  a  right  to  that  of  impofing  other  taxes. 

When  Henry  the  Third  granted  the  great  charter,  it  is  plain, 
from  its  being  therein  omitted,  that  he  would  not  agree  to  the  in- 
fertion  of  that  claufe  contained  in  the  charter  granted  by  Joh;iy 
by  M'hich  no  aids,  except  thofe  due  by  tenure,  were  to  be  impofed 
without  the  confent  of  parliament.  It  is,  however,  declared  by 
{a)  Magn.  the  great  charter  (a),  "  that  all  merchants,  if  they  were  not 
Ch.  c.  30.  €c  openly  prohibited  before,  fnall  have  their  fate  and  fure  condudl 
**  to  depart  out  of  England,  to  come  into  England,  to  tarry  in  and 
"  go  through  England,  as  well  by  land  or  by  water,  to  buy  and 
"  fell  without  any  manner  of  evil  tolts,  by  the  old  and  rightful 
*'  cuftoms." 

It  is  pretty  clear,  that  by  evil  tolts,  as  here  oppofed  to  old  and 
rightful  cuftoms,  are  meant  cuftoms  impofed  without  the  confent 
of  parliament :  but,  if  any  doubt  remained  as  to  the  meaning  of 
thofe  words,  it  is  removed  by  a  fubfequent  ftatute. 
25  Ed.  I.  The  words  of  this  ftatute  are,  "  And  forafmuch  as  the  greater 

ft.  I.  C.7.  u  p^rt  of  the  commonalty  of  the  realm  find  themfelves  fore 
"  grieved  with  the  evil  tolt  of  wool,  that  is  to  fay,  of  forty  pence 
**  for  every  fack  of  wool,  and  have  made  petition  to  us  to  releafe 
**  the  fame,  we  at  their  requefts  have  clearly  releafed  it,  and  have 
"  granted  that  we  ftiall  not  take  fuch  things  without  their  com- 
**  mon  afient  and  good-will,  faving  to  us  and  our  heirs  the  cuftoms 
*«  of  wools,  v/ool-fells,  and  leather,  before  granted  by  the  com- 
*^  mcnalty  aforefaid." 

In  the  printed  ftatutes  the  words  quarante  fotnh,   contained  ni 

this  ftatute,  are  tranflated  forty  fnillings.   This  does  not  (eem  to  be 

-'      '  '  a  jul^ 
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a  juft  tranflation  ;  for  it  is  very  improbable,  that  fo  large  a  duty 
(hould  at  that  time  have  been  impofed  upon  wool.  The  quantity  o£ 
middling  wool,  equal  to  whatwas  anciently  called  a  fack,is  notat  this 
day  worth  above  nine  pounds  ;  and  if  the  difference,  between  the 
prefent  value  of  money  and  the  value  of  it  at  that  time,  be  confi-; 
dered,  it  will  be  found,  that  a  duty  of  forty  fhillmgs  was  equal,  or 
nearly  fo,  to  the  whole  value  of  a  fack  of  wool. 

If  from  confidering  thefe  two  ftatutes  it  appear,  that  by  evil 
tolts  fuch  culloms  as  had  been  impofed  without  the  confent  of 
parliament  were  intended,  it  follows  that  Henry  the  Third,  who 
would  not  give  up  the  right  of  impofing  other  aids,  has,  by  the 
great  charter,  admitted,  that  cuftoms,  which  are  impofed  without 
fuch  confent,  are  not  rightful. 

From  a  patent  of  Edward  the  Firft,  dated  in  the  third  year  o£ 
his  reign,  which  has  been  already  cited  to  another  purpofe,  it  is 
evident,  that  a  grant  of  a  cuftom  upon  wools,  wool-fells,  and  lea- 
ther, had  been  made  by  the  prelati  et  magnates,  et  tota  cominiinitas 
tnercatorum^  to  this  prince  and  his  heirs. 

It  was  more  than  twenty  years  after  the  date  of  this  patent,  ajEdi.c.^, 
before  this  prince  gave  up,  by  the  ftatute  called  Cotifirmatio  Chat' 
taruviy  the  right  of  impofing  aids ;  and  in  the  mean  time  it  is  certain 
that  he  did  in  fa£l:  exercife  it.  Can  any  good  reafon  be  afligned,  for 
his  accepting  a  grant  of  a  cuflom,  which  amounted  to  a  confeflion 
that  without  fuch  grant  he  could  not  have  impofed  it,  fo  many 
years  before  he  gave  up  the  right  of  impofing  aids,  except  his 
being  perfuaded,  that  he  had  not  ib  good  a  right  to  impofe 
euftoms,  as  he  had  to  impofe  aids; 

It  muft  be  fubmitted  to  the  confideration  of  the  reader,  whe- 
ther what  has  been  faid  be  fulBcient  to  fhew,  that  the  origin  of 
cuftoms  was  the  confent  of  parliament  }  but,  hovv'-ever  that  may 
be,  it  is  certain,  that  if  the  people  had  not  before  the  privilege 
of  being  exempt  from  cuftoms  impofed  without  fuch  confent,  this 
privilege  was  fully  granted  to  them  by  the  two  ftatutes  of  Edward  {a)^i'^^.\- 
the  Firft  (^),  called  C.onfirmatio  Ckartarum,  and  [b)  De  Tallagio  non  ?2\ ,,  gj  j 
concedendo.  ft.  4,  c.  i. 

It  is  not  neceffary  to  the  prefent  queftion  to  fliew,  by  how 
many  fubfequent  ftatutes  this  privilege  has  been  confirmed  :  but  it 
will  not  be  improper  to  mention  v/hat  happened  in  the  reign  of 
Edward  the  Third. 

A  great  part  of  the  wool  grown  in  England  being,  in  the  reigri  4  inft.  29, 
of  this  prince,  manufactured  into  cloth,  a  queftion  aiofe,  whether 
a  duty,  in  proportion  to  the  quantity  of  wool  ufed  in  making 
cloth,  ftiould  be  paid  upon  the  exportation  of  woollen  cloth  }  It 
was  refolved,  that,  as  the  wool  was  by  the  labour  of  man  changed 
into  another  fort  of  merchandize,  no  cuftom  ought  to  be  paid  j 
^nd  therewith  the  king,  as  appeareth  by-  the  record,  in  the  Exche- 
quer, held  himfelf  fatisfied. 

It  appears,  that  by  a  ftatute  not  in  print,  made  in  the  twenty-  Ong,  de 
firft  year  of  this  prince's  reign,  a   duty  v/as  granted  him  upon  '^''"^"  , 
woollen  cloth  exported;  and  the  reafon  of  granting  it  is  faid  to  Rot.  15. 
^e — quia  jam  magna  tars  lajia  regni  nojlr'i  in  eedfm  regno  panrtificiturt  27  £•  l- 
'  6  de 
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Rot  4. 
4lnft.  30. 


4lnft.  30. 
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de  qua  cujluma  nllqiia  twn  eJI/Gluta,  per  quod prcficuum  quod  de  cujiuviu 
et  fubfidiis  latiarum^  ft  extra  regnum  ducerentury  percipere  debemus^ 
tnultunt  diin'uiuitur,  &c. 

The  following  remark  of  Lord  Chief  Juftice  Cohe  upon  thefc 
tranfa6lions  is  very  proper :  "  If  in  any  cafe  the  king  might  by  his 
*'  prerogative  have  fet  an  impofition,  he  might  have  fet  one  in  this  ; 
"  for,  as  it  appeareth  from  the  record,  by  making  of  cloth  the 
*•  king  loft  his  cuftom  of  wool." 


(C)  Of  the  ancient  State  of  certain  Cuftoms. 


4lnrt:.  29. 
P>er,  165. 


St  H.  5. 

ft.  5.  §6. 


Rot.  Pat. 
3E.  I.  m.i. 
n.  I.  Rot. 
Fin.  3  E.  I. 
m.  14. 
a  Inft.  59. 

Ckart.  Mer- 
tatoria  Rot, 
Chart. 
31  E.  I. 
B.  44. 
«Inft.  59. 


Crig.  De 
Scaccar. 
14  Ed.  3. 
Rot.  13. 

17  Ed.  3. 

Rot.  4. 
4  lull.  30. 


I.  Of  the  Duties  upon  Wool,  Wool-fells,  and  Leather, 

"IT  does  not  appear  from  any  record  now  extant  at  what  time 
•*•  they  were  firll  impofed ;  but  it  feems  clear,  that  the  duties 
upon  wool,  wool-fells,  and  leather,  are  the  moft  ancient  of  all  the 
cuftoms ;  for  no  mention  is  made  in  the  records  of  the  moft 
early  times  of  any  other. 

The  ftatute  de  Scaccarioy  in  directing  how  colleflors  of  the 
cuftoms  fhall  account,  does  indeed  fay  they  fhall  account  for  every 
charge  in  a  ftiip  whereof  cuftom  is  due ;  but  nothing  is  therein 
particularly  mentioned  except  wool. 

From  a  patent  of  Edward  the  Firft  it  appears,  that  a  grant  was 
made  in  the  third  year  of  his  reign  to  him  and  his  heirs  of  the 
following  cuftom  :  defacco  lana  dintid.  viarcy  de  300  pellibus  dimid, 
marc,  et  de  lajio  corii  xiii.f.  iiii.  d,' 

Some  years  after  the  merchant  ftrangers,  in  confideratlon  of 
fome  privileges  and  immunities  obtained  from  this  prince,  did,  by 
a  charter,  grant  to  him  and  his  heirs,  de  qiiolibei facco  lane  ^od.  de 
incremento  ultra  cujlumam  antiquam  dinud.  marc.  qU(Z  prius  fuerit 
perfolutOy  et  fic  pro  lajio  coriorum  dimid.  marc,  is"  de  trecetitis  pellibus 
latiatis  40^.  ultra  certum  illud,  quod  et  antiqua  cujluma  fuerit y  prius 
datum. 

As  this  charter  fpeaks  only  of  thefe  commodities  being,  at  the 
time  it  was  granted,  liable  to  the  cuftom  granted  to  this  prince  in 
the  third  year  of  his  reign,  it  may  very  well  be  concluded,  that  all 
the  old  cuftoms  upon  them  ceafed  from  the  time  of  that  grant. 

From  this  time  the  diftin6tion,  met  with  in  the  books  of  Antiqua 
Cufluma  and  Nova  Cufluma,  feems  to  have  been  firft  made,  that 
granted  before  to  this  prince  being  called,  probably  becaufe  it  was 
given  in  lieu  of  the  ancient  cuftom  upon  thofe  commodities,  A>i' 
tiqua  Cuflumoy  and  this  now  granted  by  the  merchant  ftrangers 
being  called  Nova  Cufluma. 

In  the  time  of  Edward  the  Third  the  woollen  manufa£lures  were 
fo  eftabliftied  in  Englandy  that  great  part  of  the  wool  grown  in 
the  kingdom  was  made  into  cloth.  In  order  to  make  amends  to 
the  crown,  for  thcjlofs  of  the  cuftom  upon  wool  hereby  fuftained, 
a  duty  was  granted  upon  wooUen  cloth  exported. 


The 
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The  duties  upon  wool  and  wool-fells  imported,  after  having  3  E.  4.0.1. 
been  often  varied,  are  now  at  an  end  j  the  exportation  of  both  4E-4-c.  1. 
being  prohibited  by  divers  ilatutes.  i3^'i4C.a! 

c.  iS.    7&SW.  3.  c.  28.    9&10W.  3    c.  40. 

The  exportation  of  leather  was  once  pi^ohibited.     Liberty  has  lEliz.  c.  10. 

been  fince  given  to  export  it ;  but,  inllead  of  reviving  the  old  duty,  l^^  C.2.C.4, 

It  was  made  fubjedl  to  the  general  duty  of  poundage.  ^ 

The  duty  upon  woollen  cloth  exported,  after  having  undergone  n  fif  12 

various  changes,  was,  in  the  reign  of  William  the  Third,  entirely  W.  3.  c.20. 
taken  off,  and  with  this  all  thefe  ancient  duties  ended. 

2.  Of  the  Duty  of  Tonnage. 

The  duty  upon  wine  Imported  is  very  ancient;  It  having  been,  einft,  59. 
as  long  ago  as  the  reign  of  Henry  the  Third,  accounted  for  by  the  Ro^- P^t. 
king's  butler  under  the  name  of  prifage.  [Prifag^eof 

wines,  fays  my  Lord  Hale,  feems  to  be  an  ancient  duty  taken  by  the  crown  in  all  times.  It  is  no  partof 
that  prcrogadve,  which  is  called  purveyance,  to  take  pro\ilions  for  the  king's  houfehold  j  but  it  is  a 
fixed  fettled  inheritance,  though  poflibly  in  its  original  it  might  have  taken  its  rife  from  thence  And 
therefore  it  was  agreed,  40,41  Eliz.  in  a  y.vo  Tr.irra;;/^  againil  Haughton,  who  had  the  prifage  of  London 
and  the  ports  adjacent,  and  the  office  of  butler  there,  for  years  by  the  king's  grant,  that  it  was  grantable 
for  years  or  otherwife.  In  Ireland,  it  hath  been  received  to  the  ufe  of  the  crown  by  the  family  of  the 
Butlers,  now  Earls  of  Ormond,  being  the  king's  chief  butlers  of  Ireland  by  tenure.  See  Hale's  ttiOi 
concerning  the  Cuftoms,   1 16.] 

The  practice  anciently  was  to  take  for  this  duty  two  tons  of  Flet.  lib.  2. 
wine,  from  every  fhip  having  twenty  tons  or  more  on  board,  one  *^""  ^°^ 
before  the  mail,  the  other  behind  it,  paying  twenty  {hillings  for  Rot.Pat." 

each  ton.  40H.  3.  2Bulftr.  254.     Davis,  8.  b.     4lnft.  30. 

This  duty,  becaufe  the  wine  was  taken  for  the  king's  ufe,  ob-  4lnft.  30. 
talned  the  name  and  ftill  retains  the  name  of  prifage. 

By  the  charta  mercatoria  the  merchant  ftrangers  granted  a  duty  Chart. Merc. 
of  two  {hillings  per  ton,  to  the   king  and  his  heirs,  upon  wines  3^^-  '• 
imported  by  them:  but  they  were  to  be  exempt  from  the  duty  of  zBuiftr. 
prifage,  to  which  the  JSfiglijh  merchants  {lill  continued  liable.  as*- 

This  duty,  from  Its  being  received  by  the  king's  butler,  obtained  4  inft«  3o» 
the  name  of  butlerage,  and  has  been  fince  called  by  that  name.        c-'ii^k  8 

[All  the  books  chat  fpeak  of  butlerage  mention  it  as  a  favour  to  the  foreign  merchant,  that  inftead  of  a 
pre-emption  of  wine  in  fpecie,  there  was  tliis  duty  of  2  s.  laid  upon  each  ton ;  and  no  doubt,  when  the 
duty  was  firft  laid  on,  it  was  put  upon  this  colour,  that  it  was  inftead  of  the  prifage,  and  as  if  better  for 
the  merchant.  And  indeed  thus  far  it  was  better  for  the  merchant,  that  it  compounded  with  him  for 
the  king's  fetting  the  price  upon  the  two  ions,  «hich  very  often  created  grievous  exaGlons ;  for  now 
the  tiibute  of  butlerage  being  laid  per  ton,  the  merchani  knev/  upon  what  terms  he  imported  wine  into 
England.  But  the  policy  of  Edward  the  Fiift  was  much  d:;eper  ;  for  by  this  he  hindered  all  frauds  in  the 
importing  of  wine ;  for,  if  the  velfel  had  held  above  twenty  tons,  the  king  had  no  more  than  two  tons 
by  way  of  pre-emption  ;  and  therefore  enlarging  the  veffel  was  in  fraud  of  the  king.  Befides  that  by 
this  means,  the  king  always  received  money  from  the  merchant,  svhereas  before  the  merchant  ufcd  to  re- 
ceive money  from  the  king,  and  to  agree  with  the  king  for  the  pre-emption  before  he  woi'ld  break  bulk  ; 
and  now  the  prifage  lying  only  on  the  king's  fubjefts  5  when  they  had  imported  wine,  it  vv.fS  .leccflay  for 
them  to  come  to  the  king's  terms  of  pre-emption,  and  that  money  being  paid  to  tliefubjcdl  was  not  car- 
ried out  of  the  realm  :  fo  that  by  this  policy  of  Edw,  I.  all  the  money  was  kept  within  the  realm  :  for 
on  the  wine  imported  by  foreign  merchants,  they  paid  ihe,  butlerage  in  money  to  the  crov.n  ;  an  J  f~r  rhe 
wine  imported  by  the  fubjeft,  on  which  filjage  was  due,  the monej  whcih  the  crown  paid  for  ;>rc-emption 
was  paid  to  the  fubjeia.     Gilb.  Hift.  Excheq.  21 1,  2iz.j 

*;  In 
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4inft.  32.         In  the  fixth  year  of  the  reign  of  Richard  the  Second,  a  duty  of 

piv.  II.  a.  t^yQ  {hiUiiigs  per  ton  upon  all  wine  imported  was  granted  to  him  ; 
but  it  was  only  to  continue  for  two  years. 

This  duty  obtained  the  name  of  tonnage  ;  and  all  duties  fince 
impofed  upon  wines  have  been  fo  called. 

ainft.  32.  It  appears  from  divers  records,  that  the  duty  of  tonnage  was 
afterwards  fometimes  one  fliilliiig  and  fix-pence  per  ton  *,  fome- 
tin-iCS  two  (hillings  ;  and  fometimes  three  fhillings  ;  and  that  it: 
was  not  granted  for  life,  but  upon  a  particular  occafion,  or  for 
one  or  more  years ;  and  that  conditions,  as  to  the  application 
thereof,  were  frequently  annexed  to  the  grants. 

Rot.  Pari.         In  the  third  year  of  Henry  the  Fifth,  a  duty  of  three  fhillinga 

3  ^'  5*        per  ton  was  granted  during  his  life, 
n.  50.  '  °  ° 

31 H.  6.  After  the  death  of  this  prince,  the  cuflom  of  granting  the  duty 

'•^*  of  tonnage  for  a  few  years  only  was  revived,  it  not  bemg  granted 

to  his  fucceflbr  Henry  the  Sixth  for  life,   until  the  thirty-firil  year 

of  his  reign. 
Rot.  Pari.  It  was  afterwards  granted  to  Edward  iht  Fourth,  Htnry  the  Se- 

4E.4.  venth,  Henry  the  Eighth,  Alary ^  Elizabeth,   and  James  the  Firft, 

Rot.  Pari,  for  their  refpe6live  lives  ;  and  to  all  of  them,  except  Edward  the 
3  H.  7.      •  Fourth,  in  the  firll  years  of  their  refpc£live  reigns. 

Rot.  Pari.  ^ 

3  H.  8.     6H.  8.  c.  J4.     i£.  6.C.  13.     i  Mar.  c.  18.     j  Eliz.  c.  jg.     ijac.  c.  33. 

36C.r.t.8.  The  duty  of  tonnage  was  not  granted  to  Charles  the  FIrft.  until 
12.  2a.  25.  ti^e  fixteenth  year  of  his  reign  ;  and  it  was  then  only  granted  from 
89*  3^-  3  •  jjj^^g  jQ  time,  and  for  very  ihort  fpaces  of  time. 

3.  Of  the  Duty  of  Poundage. 

The  duty  of  poundage  is  fo  called,  from  its  being  paid  at  the 
rate  of  a  certain  fum  in  the  pound. 
Rot.  CLart.        The  firft  inllance  upon  record  of  this  duty  is  a  grant  of  three 
31  E.  1.       pence  in  the  pound,  made  to  Edward  the  Firft,  upon  the  goods 
";,  £^'  imported  by  merchant  ftrangers. 

it.  Z..C.  26.  a  Inlt,  59. 

4lnft.  32.  In  the  forty -feventh  year  of  the  reign  of  Edward  the  Third,  a 
^-''f  ^^^^'  *l^^y  o^  fix-pence  in  the  pound  was  impofed  upon  all  goods  ex- 
n.  14.  ported  and  imported,  except  wools,  wool-fells,  leather,  and  wines  5 

Dav.  10.  b.  and  Engli/Jj  merchants,  as  well  as  merchant  ftrangers,  were  madd 

liable  thereto. 
Rot.  Pari.         In  the  fourteenth  year  of  the  reign  of  Richard  the  Second,  this 
34R.2.        duty  was   railed  to  one  {hilling  in  the  pound  j  but  it  was  three 
4-R.'2.       years  afterwards  reduced  to  fix-pence, 
h.  14.  . 

Rot.  Pari.  It  was  raifed  to  eight  pence  in  the  pound,  in  the  fecond  year  oi 
aH.  4  n.c,.  t]je  reign  of  Henry  the  Fourth  ;  and  in  the  fourth  year  of  the  fame 
*  -^•^■'^-  prince's  reign  to  one  (hilling. 

4lnft.  3a.  From  this  time,  to  the  ninth  year  of  the  reign  of  Williatn  the 
i»e.2.  C.4.  Xhird,  it  continued  at  one  (hilling  in  the  pound. 

Since 
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Since  the  fixth  year  of  the  reign  of  Richard  the  Second,  this  Rot.  Pari, 
duty,  except  in  a  very  few  inllances,  has  been  comprifed  in  the  6R-2.n.i3i 
fame   grant,   with  that  of  tonnage;  and  has  been  granted  upon  '^^"'^•3^- 
a  particular  occafion,  for  one  or  more  years,  or  for  life ;  and  con- 
ditions, as  to  the  application  thereof,  have  been  frequently  an- 
nexed. 

Heretofore  credit  was  given  to  a   merchant's  papers  for  the  27  E  3. 
value  of  the  goods  fubject  to  this  duty;  nor  was  he  obliged  to  ^•^'  «•  ^fl* 
fvvear  to  this,  unlefs  he  negledted  to  produce  a  bill  of  lading. 

Many  frauds  being  difcovered,  a  power  was  given  to  the  of-  12E.4.C.3, 
ficers  of  the  cuftoms  to  open  and  examine  goods,  in  order  to  come 
at  the  true  value  :  but  no  oath  was  enjoined. 

The  pradlice  of  our  anceftors,  in  not  enjoining  an  oath  as  to 
the  value  of  the  goods,  feems  worthy  of  imitation.  Many  con- 
fiderate  perfons  have  been  of  opinion,  that  the  introducing  of  fo 
many  Cuflom-houfe  oaths  has  not  been  of  ufe,  even  to  prevent 
frauds  in  the  revenue  ;  for  that,  although  a  few  perfons  may  be 
confcientious,  and  fwear  truly,  more  is  loft  by  relying  upon  oaths, 
and  of  courfe  not  examining  fo  ftridlly,  than  is  thereby  faved.  If 
this  be  fo,  it  appears  to  be  high  time,  that  many,  if  not  all,  cuf- 
tom  oaths  fhould  be  laid  afide ;  for  nothing  has  fo  much  contri- 
buted, as  thefe  oaths  have,  to  take  off  that  reverential  awe  which 
ought  to  be  had  for  an  oath,  and  confequently  to  open  the  fluices 
of  perjury,  which  have  fo  deluged  the  land. 

The   method  of  afcertaining  the  value  of  the  goods  fubjeft  to  ^.inft,  33. 
this  duty  by  a  book  of  rates,  was  praclifed  in  the  reign  of  James 
the  Firft,  and  in  fome  of  the  preceding  reigns. 

[For  thehiftory  of  the  cuftoms  before,  and  during  the  time  of 
Edward  the  Firft,  the  reader  is  referred  to  the  fifth  and  fixth  chap- 
ters of  my  Lord  Hale's  Treatife  upon  the  Cuftoms,  and  to  the 
eighteenth  chapter  of  Mr.  Madcx's  Hiftory  of  the  Exchequer.] 

(D)  Of  the  prefent  State  of  the  Cuftoms. 

TlNDER  this  head  no  more  is  intended,  than  to  give  a 
^'  general  account  of  the  prefent  ftate  of  the  cuftoms :  to  give 
a  particular  account  of  the  various  duties  impofed  by  divers  fta- 
tutes  on  the  different  kinds  of  goods,  would  be  tedious,  unenter- 
taining  and  foreign  to  the  defign  of  this  M^ork,  It  would  too  be 
unneceflary  -,  for  this  has  been  already  done  with  great  care  and 
accuracy  by  Mr.  Crouch  and  Mr.  Saxby  :  in  whofe  books  profefled- 
!y  written  upon  the  fubject,  fuch  perfons,  as  defire  to  have  a  com- 
plete knowledge  of  this  part  of  the  public  revenue,  will  meet 
with  fatisfadlion. 

Much  the  greater  part  of  the  duties  at  this  day  payable  are 
comprifed  under  the  denominations  of  tonnage  and  poundage. 

Soon  after  the  Reftorafion,  the  pra£lice  of  granting  a  fubfidy  of 
thefe  duties  to  the  king  for  life  was  revived  ;  and  has  been  cv;r 
fjnce  continued* 

In 
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9  w.  3.  In  procefs  of  time  divers  other  fubfidies  of  tonnage  and  pound- 

**^3'  „       age  were  granted.     But  of  all  that  are  now  paid,  only  that  called 
CI."  '  the  further  fubfidy,  which  M'as  fir  ft  granted  in  the  reign  of  Wil' 

[Upon  the    Uatn  the  Third,  is  granted  to  his  prefent  Majefty  for  life,  the  reft 
acceflion  of    jj^jpor  appropriated  to  divers  ufes. 

his  prefent  t>     t  r      1 

Majefty,  a  fixed  revenue  was  granted  to  the  crown,  and  this  fubfidy  was  carried  to  the  aggregate  fund. 

J  G.  3.  c.  I.     That  fund  now  forms  a  part  of  the  covJolUatedfund  created  by  27  G.  3.  c.  13.  to  which 

the  feveral  duties  of  the  cultoms,   cxcife,  &c.   thereby   granted  or    confolidated   are   direfted  to  be 

carried.] 

By  the  6  Anne ,  c.  26.  §  17.  it  is  enabled,  "  That  all  and  every 
"  a£l  of  parliament  made  in  England,  and  in  force  there,  touch- 
*'  ing  and  concerning  any  cuftom  or  fubfidies  there,  which  are  not 
*'  contrary  to  or  inconfiftent  with  the  articles  of  the  Union  of  the 
**  two  kingdoms  of  England  ox  Scotland,  or  any  of  them,  {hall  ex- 
«'  tend  to  Scotland" 

I.  Of  the  Duty  of  Tonnage. 

The  ancient  duty  of  prifage  upon  wine  imported  does  ftill  con- 
tinue- 
Hard.  477.  I^  ^^-^s  been  frequently  holden  in  the  court  of  Exchequer,  for  the 
fake  of  preventing  frauds  in  this  duty  that,  fingle  prifage  (hall  be 
paid  for  nine  tons  and  a  half  of  wine,  and  double  prifage  for  nine- 
teen tons,  although y?nV7/y'Km  no  duty  was  to  be  paid  for  lefs  than 
ten  tons.  If  only  nine  tons  have  been  imported,  prifage  has  been 
feldom  allowed,  without  a  proof  of  fraud  ;  and  if  the  quantity 
imported  has  been  lefs  than  nine  tons,  it  has  never  been  paid. 
Hard. -01.  •'^y  ^  charter  granted  \o  the  city  of  London^  in  the  firft  year  of 
the  reign  of  Edward  the  Third,  the  citizens  are  exempted  from  the 
duty  of  prifage.  The  words  of  it  are,  et  quod  de  vinis  ipforum  ci- 
vium  nulla  prtfa  fiat  per  aliquem  vihujlrmn  nojlritm,  vel  htcredum  nof- 
trorum,  feu  ulterius  contra  eorum  voluntatem  ,•  viz.  de  uno  dole  ante 
malum  et  alio  dolo  retro,  7iec  aliquo  alio  modo,  fed  inde  perpetuojint 
quieti. 
Hwd.  310,  The  conftru^lion  of  this  charter  has  been,  that  the  exemption 
311.  Waller  extends  only  to  fuch  citizens  as  are  inhabitants  of  the  city,  and 
""""  only  to  fuch  wines  as  are  imported  in  the  port  of  London;  except 
a  (hip  be  by  ftrefs  of  weather  driven  into  any  other  port. 

Heretofore  the  duty  of  tonnage  was  the  fame  upon  all  wines 
Imported  :  but  in  fome  modern  ftatutes  this  is  different  upon  wines 
of  different  kinds ;  and  there  is  in  the  general  a  much  larger  duty 
paid  in  the  port  of  London,  than  in  the  out-ports. 

The  different  fubfidies  6i  tonnage  are,  from  the  time  or  manner 
of  their  having  been  impofed,  thus  diftinguifhed  : 

That  impofed  by  the  12  C  2.  c.  4.  is  called  the  old  fubfidy. 

That  impofed  by  the  9  ^  10  W.  3.  c.  23.  is  called  the  further 
fubfidy. 

That  impofed  by  the  2  Anne,  c.  9.  Is  called  the  one-third  fub- 
fidy. / 

That  impofed  by  the  3  Anne,  c.  5.  is  called  the  two-thirds  fub- 
fidy. 

That 
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>  That  ittipofed  by  the  iS  G.  2.  c.  9.  is  called  the  fubfidy  of  one 
thoufand  feven  hundred  and  forty-four. 

All  thefe  fubfidies  were  at  firft  impofed  for  a  time  ;  but  the  fe- 
yeral  a6ts  by  which  they  were  impofed  have  been  from  time  to 
time  continued,  and  are  all  now  in  force. 

Befides  thefe  fubfidies,  to  which  all  wines  imported  are  liable, 
there  are  duties  impofed  upon  divers  kinds  of  wines  by  particular 
afts  of  parliament. 

JBefore  the  Refloration  only  wines  were  liable?  to  a  duty  of  ton- 
nage ;  but  fince  that  time  divers  other  liquors  are,  by  particular 
adls  of  parliament,  rendered  liable  to  a  duty  of  tonnagCi, 

By  12  C  2.  c,  4.  §   15.  it  is  provided,    "  That  the  prifage  Prifage 
<*  of  wines,  or  prife  wines,  fhall  not  be  charged  with  the  payment  wmesex- 
<*  of  any  cultom,  fubfidy,  or  fum  or  money,  impoled  Upon  wmes  j^l, 
«  by  this  aa." 

By  I  Jac,  2.  c.  3.  j  6.  it  is  enacted,    '*  That  no  merchant  {hall  Prifage 
«  be  charged  with  any  duty  impofed  by  this  aft  for  the  prifage  J^'^J^^J^*'^* 
"  wine  which  he  imports  ;  but  that  it  (hall  be  received,  and  taken  duty. 
f*  from  the  perfon  vvho  hath  or  enjoyeth  the  benefit  of  the  faid 
**  prifage  wine." 

As  the  9  £5*  10  ?^.  3.  f.  23.  by  which  a  fubfidy  of  tonnage  is 
impofed  upon  wines  imported,  is  quite  filent  as  to  prifage  wine, 
the  con{lru£lion  has  been,  that  prifage  winds  chargeable  with  the 
duty  of  tonnage  impofed  by  this  ftatute. 

In  an,  adlion  of  ajjumpjit  for  500  pounds  received  to  the  plain-  Salk.  617. 
tiff's    ufe,  it  was  found  by  a  fpecial  verdidl,  that  the  defendant  ^^^^' 
(Claimed  the  prifage  of  all  wine  imported  under  a  grant  from  [Parker, 
Charles  the  Firft  ;  and  that,  by  virtue  of  the  grant,  he  was  to  hold  aog.  s.  C. 
the  faid  prifage  wine  difcharged  of  all  aids  and  taxes  •,  and  the  cLlefB^ar'on 
queftion  was,  whether  the  grantee  fliould  pay  the  fubfidy  of  ton-  and  Lord 
nage  impofed  upon  wine  imported  by  the  9   dff    10   ?i^.  3.  for  Trevor's  ar- 
prifage  wine  ?     After  judgment  for  the  grantee  in  the  court  of  pa,'^ft"ated. 
Exchequer,  a  writ  of  error  was  brought  in  the  Exchequer-cham-  Thequeftiun 
bet.     It  was  infifted  for  the  grantee,  that  prifage  wine  was  a  part  deterrr.ined 
of  the  iancient  royal  revenue -,  that  if' it  were  now  in  the  hands  of  appL'rsto^ 
the  queen,  fhe  could  not  pay  a  duty  for  her  own  prifage  wine;  have  been  a 
and  that  the  grantee,  who  claims  under  the  crown,  ought  to  have  •'jngtimem 
the  fame  exem.ption ;  and  the  rather,  becaufe  the  prifage  of  all  amanuTc'rip" 
wine  imported  was  granted  to  him,  with  an  immunity  from  aids  book  in  the 
and  taxes.     It  was  on  the  other  fide  admitted,   that,  if  the  wine  "i^"  °f  ^'^= 

r,  .,.ii,ri  11  1.  Committee 

had  remamed  in  the  hands  or  tlie  queen,  no  duty  ought  to  have  of  TraJe, 
been  charged  upon  it;  it  being  abfurd,  that  the  queen  (hould  be  which  was 
chargeable  with  a  duty  to  herfelf  for  her  own  wine :  but  it  was  ^oJ^^'"y^j|f. 
faid,  that,  as  the  wine  comes  into  the  hands  of  a  fubject,  who  may  tared  to  the 
pay  a  duty  for  it,  there  is  no  abfurdity  in  his  being  charged  with  editor  by 
the  duty.     It  was  likewife  faid,  that  the  claufe  of  immunity  could  chiime'i^'^^*' 
only  extend  to  the  duty  of  tonnage,  then  fubfifting,  and  not  to  any  the  author 
duty,  which  might  be  granted  by  a  future  a£l.     It  was  holden  by  of  feverai 
all  the  judges,  that,  immediately  upon  importation,  the  fubfidy  cf  jjticai  twas' 
tonnage,  impofed  by  the  9  b*  10  /-T.  3.  c.  2j[.  attaches  upon  all  he  has  met ' 
VoL.Vr.  T  the 
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with  the  •  the  Wine  ;  and  that  the  grantee  receives  whatever  part  he  takes 
loiiowing  f^r  prlfage  chargeable  therewith.  And  the  judgment  was  re- 
''upTnan    verfed. 

aftionofaflumpfit  brought,  lerm  VtkU.  anno  13  W.  3.  by  Wm.  Paul,  Efq.  IriTee  of  the  prifage  wines, 
aga'nft  Thomas  Cooks,  Liq.  colleftiir  of  the  uoiy  upon  wines  in  the  port  ot  London,  for  50  /.,  clie  quel- 
tion  upon  the  ipecial  verdiifi  was  tlii«,  viz.  Whether  piiljge  wines  wtre  liable  to  pay  the  fecond  fubfiJy, 
or  the  duty  iaid  by  the  adt  of  9  &  10  W.  3.  ? — No-e,  It  was  admitted  by  the  fpecial  \erdift,  that  the 
^vines  in  quefticn  had  paid  the  iirpoft  laid  by  the  ai\  of  1  Ja.  2.  c.  5.  and  alio  the  additional  impoft 
by  the  a<a  of  4  &  5  \V.  &  M.  c.  5.  and  aifo  25  /.  /-f-  ton,  by  the  aft  of  7  &:  8  W  3.  c.  zo.— The  cafe 
depended  in  the  court  of  Exchequer  about  three  years,  and  had  been  argued  thrice  by  counfel  on  both 
lides,  and  this  day  being  i6ih  June  1705,  it  fto.id  for  the  judgmeai  oJ'i.e  court  ;  but  the  barons  hiring 
divide.;  in  their  opii.ions,  viz.  Mr.  Baron  Stniih  and  Mr.  Baton  Friee  for  the  defendant,  and  Mr.  Barpn 
Bury  and  the  Lord  Chief  Baron  f.ir  the  plaintiff,  no  judgment  coulJ  be  cnt  -led  ;  and  therefore  upon  the 
plaintiff's  motion  the  caufe  was  adjourned  into  the  txcncqoci-ch.imber  ^lo^/c-/-  d'ljpculiatem,  to  be  heard 
befoic  the  twehe jiidges. 

>\bllraft  of  the  argument  of  the  two  barons  whj  were  of  opinion  fjr  the  defendant. 

When  the  duty  of  prfage  was  in  tie  crown,  no  fubfidy  could  be  paid,  bc-caufe  the  crown  cou!d  not  p^y 
duty  to  itfcif ;  but  when  it  was  granted  out  of  the  cro  A'n,  then  the  contradiction  ceafes.  It  is  the  fame 
cafe  with  that  of  a  rcftnr,  who  deniifes  01  lets  cut  hii  g  eke,  and  is  entitled  to  receive  tithes  from  his  own 
kn'.e.  The  words  inSlrWm.  Waller's  patent,  that  they  ihail  be  free  fK-tr.  all  duties  and  fums  of  money 
whatever,  could  not  exrend  to  exempt  piifage  wL.es  from  duties  fubl^qucnt  tj  the  rarcnt,  but  only  from 
fuch  as  were  then  in  being,  and  in  the  power  of  the  crown  The  (tatute  of  Ja.  2  cxprefsly  provides,  th^t 
the  duty  laid  by  the  aft  fhould  be  paid  by  the  peifun  that  was  entitled  to  the  prifage ;  and  the  aft  of 
9  &  10  W.  3.  ^  7.  appointing;  that  all  theclaufes,  power?,  dire^ions,  Szz.  in  any  former  acts,  fliall  be 
praftifjd  and  put  in  execution  for  levying  the  duty  as  fully  asif  thofe  afts  had  been  rec'ted,  prifage  wines 
are  as  plainly  fubjefted  to  that  duty,  as  if  the  faid  claufe  in  the  ift  of  James  had  been  recited  in  the  aft 
of  9  &  10  W.  g.  'J'he  Cife  differs  from  v/reck,  prifage  wines  being  in:Dor'ed,  which  wreck  is  not,  and 
then  they  arc  imported  by  way  of  merc.andize,  for  all  wine-'  in  the  ihip  are  originally  Imported  by  way  of 
merchandize  till  ihee'eftion  of  the  prifage  wines  i<  mad-;  ;  ar.>;  even  then,  i;  is  njt  to  be  imagined,  that 
the  p.nentee  had  it  for  his  own  confumption,  whatever  the  crown  had  before  the  grant.  Although  the 
claufe  in  the  12  Car.  2.  ^16.  to  exempt  prifage  wii.es  from  the  tonn.'^c  be  declaratory,  yet  the  words  ate 
to  be  governed  by  the  fubjeft-matter  of  the  aft  ;  and  to  what  purpofe  was  the  declaring  claufe,  if  prifage 
wines  were  not  chargfnble  with  the  duty  by  the  fo-.-ner  part  of  that  aft  ^ 

Abftradt  of  the  argument  of  the  two  barons  who  were  of  opinion  for  the  plaintiff. 

Prifage  wlnei  was  a  right  oiiglnally  ^efttd  in  the  crowrt  bv  the  common  law,  and  fo  differs  from  other 
du'iies  which  were  granted  by  patliament ;  inbard  fxcf^tio,  and  therefore  itood  exempt  from  all  duties. 
The  cuftoms  called  magna  a  par-va  cuftuma  wtre  not  due  of  common  ligh;  or  by  prefer!  ption,  the  one  be- 
ing granted  the  12  Edw.  i.  the  other  lege  merciitcria,  in  31  Edw.  i.,  and  by  common  law  no  impofitlon 
could  be  laid  upon  goods ;  and  fo  in  the  ftatute  of  izCar.  z.  of  tonnjgc  and  poundage,  ^  7.  Tonnage 
was  firft  granted  5  R.  2.  and  afterwards  fucceHively  the  kings  received  it  from  the  parliament,  geneially 
for  lives.  Prifage  was  an  inheritance  ,  and  King  James  the  !•  irlt  had  it  as  fuch  :  but  he  had  but  an  eftate 
for  life  in  the  tonnage  :  the  firlt  was  his  own  eitaie,  the  other  was  a  gift ;  fo  one  could  not  operate  on  the 
6'her-  Prifage  is  very  different  from  purveyance,  which  ia  only  a  power  or  privilege,  but  the  other  is  a 
property,  and  may  be  granted.  It  was  originally  not  cha;gcab!e  with  any  duty,  and  carried  along  with  it 
an  exemption  in  its  own  nature.  It  was  not  originally  imci:i  ted  for  (ale,  or  by  v^/ay  of  merchandize.  At 
the  making  of  the  ftatute  of  12  Car.  a.  of  tonnage  and  poundage,  and  t  ;e  c'aufe  relating  to  prifage,  ut  resy 
tta  tempora  rerum  are  to  be  confidered  ;  and  that  claufe  firft  declares  the  oiiginal  right  of  exemption,  and 
then  gives  the  exeiTiptinn  or  particular  difcharge  in  virtue  of  that  aft.  The  duty  laid  by  9  &  10  W.  3. 
is  called  a  further  fubfMv,  and  has  fuch  a  relation  to  the  at"l  of  tor.npge  and  poundage,  which  is  the 
ftandard,  that  the  wnoie  aft  feems  incorporated  into  itj  confequentiy,  the  fame  exemption  takes 
place."} 

Newerry,y.f.  [The  (hip  Eagle  was  a  veflcl  that  carried  thiiber  from  FavcrJJjnm 

Th^^'df^"  in  the  port  of  Sandwich  to  the  port  of  London.     She  had  no  mid- 

has  taken  ^lip  beam,  nor  any  deck,  and  was  an  open  vefl"el.     All  this  was 

this  cafe  found  by  verditl  on  an  information  of  feizure  for  the  duty  of  ton- 

*b""ebcK;k  "'^8^'  ^"*^  ^^^^  court  was  of  opinion,  that  (he  was  not  chargeable 

communi-'  with  the  duty  of  tonnage  within  ihefat.  5  &  6  W.  &  M.  for  that 

cated  to  ftatute  prefcribes  no  other  rule  to  meafurc  aiiv  (hip  by,  but  from 

h;m  by  Mr.  ^^^  mid(hip  beam,  and  from  the  deck.     Now  no  other  duty  is 

Chalmers.  111  \     \  ,•  ■,  r  r  i- 

The  date  of   Created   by  that  act,  but  according  to  tne  mealure  ;  fo  not  being 
It  is  not        meafurable  according  to  the  atlj  Ihe  cannot  be  charged  by  the  acl. 

aaentioned :  o  /  'Vhp. 


The  court  alfo  doubted,  vvliether  the  veflel  could  be  faid  to  trade  't  appears, 
coaftvvife,  as  flie  was  an  open  veflel,  and  never  was  at  fea,  nor  ^l^""^""'  to 
could  hve  at  fea.]  bef^ed^c/elAT^s. 

2.  Of  the  Duty  of  Poundage. 

The  r'ifferent  fubfidics  of  poundage  are,  from  the  time  or  man* 
ner  of  their  having  been  impofed,  thus  difiinguifned  : 

That  impofed  by  the  i  2  C  7.  c  4.  is  called  the  old  fubfidy. 
That  impofed  by  the  i)  iff  10  JV.  3.  c.  23.  is  called  the  further 
fubfidy. 

That  impofed  by  the  2  Anne,  c.  g.  is  called  the  one-third  fub- 
fidy. 

That  impofed  by  the  3  Aiwe,  c.  5.  is  called  the  two-thirds  fub- 
fidy. 

That  impofed  by  the  21  G.  2.  r.  I.  is  called  the  fubfidy  of  one 
thoufind  feven  hundred  and  forty-ftven. 

By  the  12  C.  2.  <r.  4   §  I.  it  is  ena£led,  "  That  a  fubfidy  called 
"  poundage,  that  is  to  fay,  of  all  manner  of  goods  and  merchan- 
"  dizes  of  every  merchant,  natural-born  fubjecl,  denizen, andal. en, 
"  to  be  carried  out  of  this  realm  or  any  your  Majefly's  dominions 
'*  to  the  fame  beloiiging,  or  to  be  brought  into  the  fame  by  way 
"  of  merchandize,  of  the  value  of  every  twenty  fhillings  of  the 
*'  fame  goods  and  merchandizes, according  to  the  feveral  and  parti-' 
"  cularrates  and  values  of  the  fame  goods  and  merchandizes,  as  the 
"  fame  are  particularly  and  refpe^lively  rated  and  valued  in  a  book 
"  of  rates  hereinafter  mentioned  and  referred  unto,   twelve  pence^ 
*'  and  fo  after  that  rate,  except  and  foreprized  out  of  this  grant 
*<  of  fubfidy  of  poundage  all  manner  of  woollen  cloths,  made  or 
**  wrought  or  to  be  made  or  wrought  within  this  realm  o^ England, 
"  commonly  called  old  draperies,  and  all  wines  before  limited  to. 
*'  pay  fubfidles  of  tonnage,  and  all  manner  of  fifii  Englijlj  taken 
•'  and  brought  by  Englifj  bottoms  into  this  realm,  and  all  manner 
*'  of  frefli  fifli  and  beltial  that  fliall  come  into  this  your  realm, 
*'  and  all  other  goods  and  merchandizes,  which  in  the  faid  book 
**  of  rates  are  mentioned  to  be  cuftom  free." 

By  §  6.  it  is  enadted,  "  That  the  rates,  intended  by  this  a£l, 
*'  fhall  be  the  rates  mentioned  and  exprefied  in  one  book  of  rates, 
*'  intituled  the  rates  of  tnerchatidizey  as  the^  are  rated  and  agreed  on 
**  by  the  Commons  Hoiife  of  Parliament ,  fd  donvn  and  exprejjed  in  this 
"  boolty  to  be  paid  according  to  the  tenor  of  the  aEl  of  ton?:age  and 
**  poundage,  and  ftibfcribed  with  the  hand  of  Sir  Harbottle  Grim- 
**  flone,  Bart.  Speaker  of  the  Houfe  of  Commons ,  which  faid  book  of 
*'  rates  compofed  and  agreed  upon  by  your  Majefly's  faid  Com- 
"  mons,  and  alfo  every  article,  rule,  and  claufe  therein  contain- 
•*  ed,  fhall  be  and  remain  as  etTeiTliual,  to  all  intents  and  purpofes, 
**  as  if  the  fame  were  included  particularly  in  the  body  of  this 
«  prefent  aa." 

In  the  book  of  rates  it  is  provided,  "  That  If  there  fliculd  hap- 
**"  peri  to  be  brought  in  or  carried  out  of  this  realm  any  goods 
**  liable  to  the  payment  of  cufloms  or  fubfidics,  which  either  are 
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*'  omitted  in  tliis  book,  or  are  not  now  ufed  to  be  brought  m  CT 
*'  carried  out,  or  by  reafon  of  the  great  diverfity  of  the  value  of 
**  fome  goods  could  not  be  rated  ;  that  in  fuch  cafe  ever  cuftomer 
**  or  colle6tor  for  the  time  being  (hall  levy  the  faid  cuftom  and 
**  fubfidy  of  poundage  according  to  the  value  or  price  of  fuch 
"  goods,  to  be  alBrmeil  upon  the  oath  of  the  merchant,  in  the  pre- 
*'  fence  of  the  cuftomer,  coUedlor,  comptroller,  and  furveyor,  or 
<*  any  two  of  them." 

By  the  9^10  IF.  3.  c.  23.  §  4.  it  is  enabled,  <*  That  onefur- 
«*  ther  fubfidy  called  poundage,  that  is  to  fay,  of  all  manner  of 
•'  goods  and  merchandizes,  of  every  merchant,  natural-born  fub- 
*'  je£l,  denizen,  and  alien,  to  be  imported  or  brought  into  this 
**  realm,  or  any  one  of  his  Tvlajefty's  dominions  to  the  fame  be- 
**  longing,  by  way  of  merchandize,  of  the  value  of  every  twenty 
*^  fhillings  of  the  fame  goods  and  merchandizes,  according  to  the 
**  feveral  and  particular  rates  and  values  of  the  fame  goods  and 
*'  merchandizes,  as  the  fame  are  particularly  and  refpeftively  rated 
**  and  valued  in  the  book  of  rates  referred  to  by  the  1 2  Car.  2.  r.  4. 
**  twelve  pence,  and  fo  after  that  rate;  and  if  there  (hall  happen 
«•  to  be  brought  into  this  realm  any  goods  liable  to  the  payment 
•*  of  the  fubfidy  by  this  a6t  granted,  which  are  not  particularly 
**  rated  In  the  faid  book  of  rates,  every  cuftomer  or  collector  for 
"  the  time  hiring  fluU  levy  the  fubfidy  by  this  adl  granted,  ac- 
**  cording  to  the  value  or  price  of  fuch  goods,  to  be  affirmed  upon 
*'  the  oath  of  the  merchant,  in  the  prefence  of  the  cuftomer,  col- 
**  k£lor,  comptroller,  and  furveyor,  or  any  two  of  them." 

By  this  ftatute,  befulcs  all  the  goods  excepted  in  the  1 2  C  2.  c.  4. 
all  goods  and  merchandizes  ufed  in  dying  are  excepted  ;  and  by 
§  5.  it  is  enajfled,  "  That  all  drugs  chargeable  by  this  acl,  which 
*•  fhall  be  imported  directly  from  the  place  of  their  growth  in 
**  £«^/^-built  flipping,  and  all  fpicery  except  pepper,  which  fliall 
*'  be  imported  dircclily  from  the  place  of  its  growth  in  Efig/j/h- 
«♦  built  {hipping,  fiiall  be  rated  to  pay  by  this  adl  one-thud  part 
**  of  what  is  charged  in  the  faid  book  of  rates  and  no  more  5  and 
'*  that  this  a£l  fliall  not  extend,  to  charge  linen  or  wrought  fdks 
**  imported  v/ith  the  additional  duty  of  one  moiety  of  the  rate 
*♦  mentioned  in  the  faid  book  of  rates  j  or  to  charge  tobacco,  of 
**  the  Englljh  plantations,  with  the  additional  duty  of  one  penny 
«♦  per  pound,  over  and  above  the  fubfidy  mentioned  in  the  faid 
*'  book  of  rates." 

By  the  2  Antie^  <r.  9.  §  r.  it  is  enabled,  **  That  one  other  fub- 
"  fidy,  called  poundage,  of  all  manner  of  goods  and  merchandizes 
••  to  be  Imported  or  brought  Into  this  realm,  or  any  of  her  Ma- 
*'  jelly's  dominions  to  the  fame  belonging,  by  way  of  merchandize ; 
*<  that  is  to  fay,  one-third  part  of  fuch  or  the  like  feveral  and  re- 
<*  fpeftive  duties,  as,  by  an  a£l  of  the  ninth  year  of  the  reign  of 
**  William  the  Third,  are  Impofed  or  payable  for  or  upon  the  fame 
•<  gcods  and  merchandizes  refpe<SlIvely,  except  the  faid  goods  and 
*'  other  merchandizes,  as  by  the  faid  act  are  exempted  from  the 
**  payment  of  the  fubfidy  thereby  granted." 

By 


By  the  3d  oi  Aivie,  r.  5.  §1.  it  is  enaderi,  "  That  one  other 
**  fubfidy,  called  poundage,  of  all  manner  of  goods  and  merchan- 
*'  dizes  to  be  imported  or  brought  into  this  realm,  or  any  of  her 
«'  Majefty's  dominions  to  the  fame  belonging,  by  way  of  merchan- 
**  dize  ;  that  is  to  fay,  two-third  parts  of  fuch  or  the  like  feveral 
'*  and  refpedive  duties,  as  by  an  aft  of  the  ninth  year  of  the 
"  reign  of  William  the  Third  were  granted,  and  are  payable  for 
"  and  upon  the  fame  goods  and  merchandizes  refpeftively,  ex- 
**  cept  tobacco  and  fuch  currants  as  (hall  be  imported  in  Englijh- 
*'  built  (liipping  navigated  according  to  the  laws  now  in  force, 
*'  and  fugar  from  the  Englifu  plantations  •,  and  fuch  goods  and 
**  other  merchandizes,  as  by  the  faid  act  are  exempted  from  the 
"  payment  of  the  fubfidy  thereby  granted." 

No  goods,  wares,  or  merchandize  exported  were  liable  to  any 
of  the  fubudies  already  mentioned,  except  the  old  fubfidy,  and 
fome  goods  liable  to  that  fubfidy,  had  by  the  ads  impofing  the 
other  fubfidies  been  exempted  therefrom.  ^ 

It  is  moreover  enacted  by  the  8  G.  i.  r.  15.  §  7.  "  That  for  the 
•*  further  encouragement  of  the  Britlflj  manufactures,  the  feveral 
"  and  refpedive  fubfidies  and  duties  whatfoever,  payable  to  his 
**  Majefty,  his  heirs  or  fucceflors,  by  any  law  now  in  force,  upon 
"  the  exportation  of  any  goods,  or  merchandizes,  of  the  produce 
"  or  manufacture  oi  G- at  Britain,  (hall  ceafe,  determine,  •  and 
''  be  no  longer  due  or  payable,  for  fo  much  of  the  faid  goods  or 
*'  manufadures  as  fliall  from  thenceforth  be  exported." 

But  by  §  8.  it  is  provided,  "  That  this  ad  or  any  thing  herein 
**  contained  (hall  not  extend,  or  be  conftrued  to  extend,  to  deter- 
"  mine,  alter,  or  leflen,  the  feveral  or  refpedive  fubfidies  of  pound- 
**  age,  or  other  duties,  payable  upon  the  exportation  of  allum, 
*'  lead,  lead  ore,  tin,  leather  tanned,  copperas,  coals,  wool,  cards, 
"  white  woollen  cloths,  lapis  calaminans,  ficins  of  all  forts,  glue, 
*'  coney  hair  or  wool,  hares  wool,  hair  of  all  forts,  horfes,  and 
*♦  litharge  of  lead  -,  any  thing  herein  contained  to  the  contrary  not- 
"  withftanding." 

By  the  11  G.  i.  c.  7.  after  reciting,  that  it  had  been  provided 
in  the  book  of  rates  referred  to  by  an  ad  of  the  twelfth  year  of  the 
reign  of  King  Charles  the  Second,  that  if  there  fhould  be  brought 
into  this  realm  any  goods  liable  to  the  payment  oi  cuftom  or  fub- 
fidy, which  citlitT  were  omitted  in  the  faid  book,  or  were  not 
then  ufed  to  be  brought  in,  or  by  reafon  of  the  great  diverfity  of 
the  value  of  fome  goods  could  not  be  rated  ;  that  in  fuch  cafe  every 
cuftomer  or  collector  for  the  time  being  (hould  levy  the  fubfidy  of 
poundage  granted  by  that  ad  according  to  the  value  and  price  of 
fuch  goods,  to  be  affirmed  upon  the  oath  of  the  merchant,  in  the 
prefence  of  the  cuftomer,  colledor,  comptroller,  and  furveyor,  or 
any  two  of  them ;  and  that  in  the  fubfequent  ads,  by  which  a 
fubfidy  of  poundage  or  duties  upon  particular  goods  had  been  im- 
pofed,  the  like  provifion  as  to  all  goods  thereto  liable  and  not  rated 
•^n  the  faid  book  of  rates  was  made  •,  and  that  it  had  been  found 
by  experience,  that  the  value  of  the  feveral  forts  of  goods,  ufually 
imported  and  not  rated  in  the  faid  book  of  rates,  which  is  fworn 
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td  or  affirmed  by  the  importers,  according  to  vvliich  the  f.iid  fub- 
fid.es  and  other  duties  are  to  be  paid,  have  been  very  unequnl, 
feme  perfons  greatly  undervaluing  the  fame,  to  the  detriment  of 
the  revenue  and  difcouragement  of  the  ftdr  traders,  it  is'ena£led, 
*'  That  the  fcvcral  proviuons  and  claufes,  contained  in  the  faid 
*'  recited  acls  and  book  of  rates  before  mentioned,  for  afcertain- 
*'  ing  the  value  of  goods  or  merchandizes  imported  according  to 
**  the  oaths  or  afhrmations  of  the  importers,  fo  far  as  the  fame 
*'  relate  to  the  particular  goods  and  merchandizes  mentioned,  and 
*'  exprelfed  in  a  certain  book  of  rates  hereinafter  mentioned  and 
*'  referred  unto,  fnall  be  and  are  hereby  repealed  and  made  void." 

By  §  2.  it  is  ena£led,  **  Tiiat  in  lieu  of  the  faid  former  rates 
**  and  duties  ad  vnlorem^  repealed  by  tins  a(£l,  there  fhall  be  pay- 
"  able  and  paid  for  the  faid  eld  fubildy  the  feveral  rates  and  du- 
<'  ties  mentioned  and  exprcfied  in  oiie  book  of  rates,  intituled, 
*'  An  additional  book  of  rates  oj  goods  and  vierchatidizes  ufually  im- 
**  ported,  and  not  particularly  rated  in  the  book  of  rates,  referred  to 
**  in  the  aH  of  tonnage  and  poundage  made  in  the  iivelfth  year  of  the 
**  reign  of  King  Charles  the  Second,  ivith  rules,  orders,  and  regular 
**  tions,  fgned  by  the  Right  Honourable  Spencer  Compton,  Efq. 
**  Speaker  of  the  Honourable  Houje  of  Commons,  the  fnd  rates  and 
*'  duties  to  be  paid,  upon  importation  of  the  faid  goods  and  mer- 
'*  chandizes  refpeclivcly,  into  any  port  or  place  v/ithln  this  king- 
**  dom,  and  fo  in  proportion  for  any  greater  or  leller  quantity  j 
**  which  faid  lafh-mentioned  book  of  rates,  compofed  and  agreed 
**  upon  by  your  Majeity's  faid  Commons,  a:id  every  article,  rule, 
*♦  and  claufe  tlierein  contained,  fljall  be  and  remain  during  the 
**  continuance  of  the  faivl  a61:  of  tonnage  and  poundage  of  full 
**  force,  and  fliall  be  put  in  execution  as  fully  and  effe£lually,  to 
*'  all  intents  and  purpofcs,  as  if  the  fame  were  particularly  in- 
**  ferted  in  this  prefent  acr." 

By  §  3«  it  is  enacied,  "  That  in  all  cafes  where  any  of  the 
^*  goods  or  merchandizes,  mentioned  in  the  faid  book  of  rates,  are 
*'  by  law  fubject  or  liable  to  any  of  the  fubfidies  or  duties,  ac- 
"  corning  to  tb.e  refpedlive  values  f^t  thereon  for  the  faid  old  fub- 
*'  fidy,  or  in  proportion  thereto,  the  fame  fliail  be  paid  propor- 
"  tionnlly,  according  to  the  particular  value  fet  thereon  in  the 
**  faid  book  of  rates  lall  mentioned,  for  the  old  fubfidy  aforefaid, 
*'  and  not  according  to  the  oath  or  aiiirmation  of  the  Importer  \ 
**  any  thing  in  the  refpeclive  ai£fs  which  granted  the  faid  duties, 
**  or  in  any  olhtr  a61:,  to  the  contrary  notwithllanding." 

By  §  7.  after  reciting,  that  it  may  happen,  that  feveral  goods 
and  merchandizes  n'.ay  be  imported  which  arc  omitted  to  be  rated 
in  either  of  the  faid  books  of  rates,  it  is  enafted,  "  That,  in  filch 
*'  cafe,  the  value  and  price  of  fuch  goods  and  merchandizes  fhall 
*♦  be  afcertained  by  the  oath  or  aflirmation  of  the  merchant,  in 
<*  the  prefcnce  of  the  cuflomer,  collecSlor,  comptroller,  and  fur- 
**  veyor,  or  any  two  of  them,  and  the  old  fubfidy,  or  other  duties 
*<  which  are  payable  in  proportion  to  the  faid  old  fubfidy,  fliall 
♦*  be  oaid  according  to  fuch  value  and  pric?," 
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By  §  8.  it  is  ena£led,  *'  That  for  the  better  preventing  of  frauds 
"  to  the  revenue,  and  that  all  merchants  may  bt  upon  a  more 
*'  equal  foot  in  trade,  it  (hall  and  may  be  lawful  for  the  colleger 
"  and  comptroller,  or  other  proper  officers  of  the  cuftoms,  to  open, 
*'  vievi^,  and  examine  fuch  goods  and  merchandizes  paying  duty 
*'  ad  'valorem^  and  compare  tlie  fame  with  the  value  and  price 
*'  thereof  fo  fwovn  to  or  affirmed  \  and  if  upon  fuch  view  and  ex- 
*'  amination  it  ffiall  appear,  that  fuch  goodd  and  merchandizes 
*'  are  not  valued  by  fuch  oatli  or  affirmation  according  to  the  true, 
*'  value  and  price  thereof,  according  to  the  true  intent  or  mean-r 
"  ing  of  this  or  any  other  a<St  or  a£ls  of  parliament,  that  then  and 
**  in  fuch  cafe  the  importer  or  proprietor  fliall,  on  demand  made 
*'  in  writing  by  the  cuftomer,  or  collector  and  comptroller  of 
'*  the  port,  where  fuch  goods  and  merchandizes  are  entered,  de- 
*'  liver  or  caufe  to  be  delivered  all  fuch  goods  and  merchandizes 
*'  into  his  Majefly's  warehoufe  at  the  port  of  importation,  for  the 
*'  benefit  of  the  crown  ;  and  upon  fuch  delivery  the  cuftomer  or 
"  collector  of  fuch  port,  with  the  privity  of  the  comptroller,  fliall 
"  out  of  any  money  in  his  hands,  arifing  by  cuftoms  or  other  du- 
*'  ties  belonging  to  the  crov^'n,  pay  to  fuch  importer  or  proprietor 
**  the  value  of  fuch  goods  or  merchandizes,  fo  fworn  to  or  aifirm- 
**  ed  for  the  faid  old  fubfidy  as  aforefaid,  together  with  the  addi- 
*'  tion  of  the  culloms  and  other  duties  paid  for  fuch  goods,  and 
**  of  ten  pounds  per  centum  over  and  above  the  value  thereof, 
**  taking  a  receipt  for  the  fame  from  fuch  importer  or  proprietor, 
**  in  full  fati!5fa(£tion  for  the  faid  goods  as  if  they  had  been  regu- 
*'  larly  fold  j  and  the  refpeclive  commiffioncrs  of  the  cuftoms 
*'  fhall  caufe  the  faid  goods  to  be  fairly  and  publickly  fold  for  the 
*'  beft  advantage,  and  out  of  the  produce  thereof  the  money  io 
**  paid  or  advanced  as  aforefaid  ftiall  be  repaid  to  fuch  coUetlor, 
*'  to  be  replaced  to  fiich  funds  from  whence  he  borrowed  the 
"  fame,  and  the  overplus,  if  any,  ffiall  be  paid  into  his  Majefty's 
*'  Exchequer  towards  the  fmking  fund;  any  law,  cuftom,  or  ufage 
**  to  the  contrary,  in  any  wife  notwithftanding." 

By  the  21  G.  2.  f.  2.  §  i.  it  is  enacled,  "  That  over  and  above 
**  all  fubfidies  of  poundage,  and  over  and  above  all  additional  du- 
**  ties,  impofitions,  and  other  duties  whatfoever,  by  any  other  a£l 
**  or  a(Sls  of  parliament,  or  otherwife  howfoever,  already  ui'2  and 
*'  payable,  or  which  ought  to  be  paid  to  his  Majefty,  his  heirs  or 
*'  fucceffbrs,  for  or  upon  any  goods  or  merchandizes  which  ffiall 
*'  be  imported  or  brought  into  the  kingdom  of  Great  Britain^  one 
**  further  fubfidy  of  poundage,  of  twelve  pence  in  the  pound, 
*<  ffiall  be  paid  to  his  Majefty,  his  heirs  and  fucceflbrs,  upon  all 
"  manner  of  goods  and  merchandizes,  to  be  imported  or  brought 
*'  Into  this  realm,  or  any  of  his  Majefty's  dominions  to  the  lame 
**  belonging,  by  the  importer  of  fuch  goods  or  merchandizes,  be- 
**  fore  the  landing  thereof,  according  to  the  feveral  particular 
"  rates  and  values  of  the  fame  goods  and  merchandizes  as  the 
"  fame  are  now  particularly  and  refpcilively  rated  and  valued  in 
"  the  refpeclive  books  of  rates  referred  to  by  the  a£ls  of  the 
*'  twelfth  year  of  the  reign  of  King  Charles  the  Second  and  ;he 

T  4  **  eleventh 
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**  eleventh  year  of  the  reign  of  his  late  Majefly,  or  by  any  other 
**  a£l  or  ads  of  parliament ;  or  which  do  now  pay  any  duty  ad 
*•  valorem." 

By  §  4.  it  is  provided,  "  That  nothing  in  this  a£l  contained 
"  {hall  extend,  or  be  conftrued  to  extend,  to  any  goods  or  mer- 
*'  chandizes  which  were  or  are  now  allowed,  by  the  And  a£l  of 
"  the  twelfth  year  of  the  reign  of  King  Charles  the  Second,  or 
*•  any  other  a£l  or  ads  of  parliament,  to  be  imported  duty  free, 
**  nor  to  any  prohibited  goods  or  merchandizes  which  may  be  im- 
**  ported  by  the  United  Eaf. -India  Company." 
%  EI.  Com.  [The  above  books  of  rates,  however,  are  now  declared  to  be 
i'^- ^y  of  no  avail  by  the  ftatute  of  2  7  Geo.  3.  c.  13.  called  the  confolida- 
tion  ad.  By  this  llatute  all  the  former  flatutes  impofmg  duties 
on  cuftoms  and  excife  are  repealed  with  refped  to  the  quantum  of 
the  duty,  and  all  the  former  duties  are  confolidated,  and  ordered 
to  be  paid  according  to  a  new  book  of  rates  annexed  to  the  ftatute. 
All  the  articles  enumerated  in  that  book,  pay,  upon  importation 
or  exportation,  the  fum  therein  fpeclfied,  according  to  their  weight, 
number,  or  meafure.  And  all  other  goods  and  merchandize,  not 
baing  particularly  enumerated  or  defcribed,  and  permitted  to  be 
imported  and  ufed  in  Great  Britain^  fliall  pay  upon  importation 
27/.  \Q s.  per  cent,  ad  valorem,  or  for  every  100/.  of  the  value 
thereof;  but  fubjed  to  a  drawback  of  25  /.  per  cent,  upon  export- 
iation.  Very  few  commodities  pay  a  duty  upon  exportation;  but, 
where  that  duty  is  not  fpeclfied  in  the  tables,  and  the  exportation 
is  not  prohibited,  all  articles  may  be  exported  without  payment 
of  duty,  provided  they  are  regularly  entered  and  fliipped  ;  but  on 
J  failure  thereof,  they  are  fubjed  to  a  duty  of  5  /.  10/.  per  cent,  ad 

valorem.  And  to  prevent  frauds  in  the  reprefentation  of  the  valuCj 
a  very  fimple  and  equitable  regulation  is  prefcribed  by  the  ad,' 
viz.  the  proprietor  ihall  himfelf  declare  the  value,  and  if  this 
fhould  appear  not  to  be  a  fair  and  true  eftimate,  the  goods  m.ay  be 
feized  by  the  proper  officer ;  and  four  of  the  commiflioners  of  the 
cuftoms  may  dired  that  the  owner  fhall  be  paid  the  price  which 
he  himfelf  fixed  upon  them,  with  an  advance  of  10  per  cent,  be- 
iides  all  the  duty  which  he  may  have  paid ;  and  they  may  then 
order  the  goods  to  be  publickly  fold,  and  if  they  raife  any  fum 
beyond  what  was  paid  to  the  owner,  and  fubfequent  expences,  one 
half  of  the  overplus  fliall  be  paid  to  the  officer  who  made  the 
feizure,  and  the  other  half  to  the  publick  revenue.] 

Divers  kinds  of  goods,  wares,  and  merchandizes,  bcfides  being 
liable  to  all  the  fubfidies  and  poundage,  are  moreover  liable  to  cer- 
tain duties,  impofed  by  particular  ads  of  parliament. 
Vaugh.i66,  It  has  been  holden,  that  goods  thrown  on  ffiore,  from  a  (hip 
ShJ*  w '  ^^^^^  ^^^^  ^^^"  wrecked,  are  not  liable  to  any  duties ;  becaufe 
GoinoW.  ^'  *^^y  ^re  not  to  be  confidered  as  brought  into  the  kingdom  by  any 
iaC.2.c.4  of  the  king's  natural-born  fubjeds,  or  by  any  other  perfon  or 
FThe  oint    ^^''^"S^'^J  ^'^^  ^7  ^^-^^  ^'"i"^  ^nd  fea. 

deierm;ned  in  the  cafe  of  Sheppard  v.  Gofnold  was,  that  for  goods  r.ot  ivtended  to  he  imported  into  Eng- 
land, and  which  were  wrecked,  no  cuftoms  were  due:  for  it  was  exprefsly  found  by  the  jury,  that  the 
gcodt  in  queflion  ivere  Jhiffed  in  fir:ign  farts,  as  mercbandixe,  and  not  intended  tc  be  imfcrted  into  Eng- 
land, but  to  bt  carried  intt  ttker  fi^rtign  farts.— —Iht  queftion,  whether  goods  wrecked  were  cuftom- 
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able,  bad  long  depended  whj^out  receiving  any  judicial  opinion.  In  Queen  Slizabeth's  time,  it  was 
ralfed  upon  a  record,  but  not  decided.  To  an  information  claiming  goods  as  forfeited  under  the  flat. 
<of  I  E.  6.  becaufe  they  had  been  landed  without  the  cuftoms  due  for  them  having  been  paid  or  agreed 
for,  the  defendant  juftified  as  vendee  of  the  Lord  Cobham,  upon  v/hofe  manor  they  had  been  wrecked, 
and  who  had  feized  them  under  a  prefcriptive  rigiit  to  wreck  of  the  fea  appurtenant  tg  his  manor.  It 
does  not  appear,  whether  in  this  cai'e  the  queftion  was  ever  argued,  the  reporter  only  adds,  Siuxrtji  fit 
iona  jufiificatlo.  Saunders's  ca(e,  Moor,  224.  In  the  mean  time  the  practice  had  unifoimly  been  in 
favour  of  the  claim  of  the  crown,  and  the  cafe  of  Sheppard  v.  Gofnold  was  no:  generally  confidered  as 
Countervailing  it.  The  queftion  therefore  was  again  railed  :  Molloy  (lib.  a.  c.  5.  §  9,)  fays,  that  in  the 
like  cafe  in  all  circumftances,  Hil.  6  W.  3.  C.  B.  between  Power  and  Sir  Wm.  Portman,  the  judges,  and 
more  particularly  Treby,Ch.  J.  leemed  to  be  of  opinion,  that  goods  wrecked,  orflotfam,  &ould  pay  cuftom. 
Thij  matter,  however,  appears  co  have  been  brought  in  that  fame  year  to  a  final  decifion  in  the  cafe  of 
Courtney  ».  Bower,  which  was  an  ad  ion  brought  by  Sir  Wm.  Courtney  as  lord  of  the  manor  of  Soar  in. 
Devonftiire,  againft  two  cuftcm-houfe  officers,  for  feizing  goods  that  had  been  wrecked  upon  that  manor. 
The  caufe  was  tried  before  Holt  at  Exeter,  who  was  with  difficulty  prevdiled  with  to  allow  it  to  be 
found  fpecially,  conceiving  the  law  to  have  been  thoroughly  lettled  by  the  cafe  of  Sheppard  v.  Gofnold. 
The  fpecial  verdidt  was  argued  four  times  in  the  court  of  Common  Pleas,  where  i:  was  at  length  ad- 
judged by  threejudges  againft  the  claim  of  the  crown  ;  but  Treby,  Ch.  J.  being  of  a  contrary  opinion* 
a  wiit  of  error  was  brought  in  H.  R.,  where  the  judgmeriC  was  affirmed  (imply  upon  the  authority  of 
the  cafe  of  Sheppard  v.  Gofnold.  i  Ld.  Raym.  5c  ;  Whether  this  cafe  of  Courtney  v.  Bower  were 
the  fame  in  all  its  circumftances  with  that  of  Sheppard  v.  Gofnold,  v/e  are  not  informed  ;  but  the  re- 
porter ftates  it  as  a  general  propoficion,  that  for  wreck  and  flotfam  no  cuftoms  ought  to  be  paid.  Lord 
Holt,  too,  upon  this  cafe  being  mentioned  a  few  years  afterwards,  faid,  that  always  fince  the  cafe  of 
Sheppard  v.  Gofnold,  it  had  never  been  a  doubt,  but  that  wreck  fhould  not  pay  cuftom  ;  and  that  if  the 
cafe  of  Courtney  v.  Bower  had  been  in  B.  R.  he  would  not  have  fuftered  more  than  one  argument,  and 

that  fro  forma  tantum.      1  Ld,  Raym.  32S But  though  no  cuftom  be  due  for  wreck,  yet  another 

queftion  arifes :  Where  are  the  goods  to  be  depoCted  till  it  (hall  appear  whether  they  are  wreck  or  not? 
By  the  ftat.  of  27  E.  3.  c.  13.  no  goods  aie  wreck,  but  Vi/here  no  property  can  appear  in  any  pcrfon  ;  for 
although  no  living  creature  be  laved  out  of  a  (hip  wrecked,  as  it  is  faid  in  ftat.  3  E,  i.  c.  4.,  yet,  if  the 
owner's  property  can  be  made  out  by  marks,  cocket,  letter,  or  otherwife,  the  owner  /hall  have  his 
goods,  paying  what  is  reafonable  for  falvage;  and  he  hath  a  year  and  a  day  given  him  by  the  3  E.  I.  to 
prove  his  property.  Therefore  it  (hould  leem,  the  lord  of  a  manor,  or  vice-admiral,  hath  no  right  to 
feize  any  wrecked  goods,  till  that  time  be  expired ;  but  they  ought  to  be  preferved  as  direfted  by  3  E.  I. 
and  4E.  1.  de  officio  coronatoris,  that  is,  to  be  placed,  fo  as  the  town  where  ihey  (hall  be  found  may 
be  charged  with  them  during  that  time.  And  in  regard  if  any  owner  of  the  goods  Ihould  make  out 
his  property  to  them,  he  will  be  liable  to  pay  the  cuftoms,  if  he  do  not  export  them  again  (as  he  may) 
but  fell  them,  here  it  feems,  the  officers  of  the  cuftoms  (hould  take  care  by  keeping  the  goods  by 
confent  of  the  towns  that  would  be  anfwerable  for  them,  or  by  delivering  them  to  the  towns,  to  be  fe- 
cured,  that  if  any  owner  can  be  made  out  within  the  year  and  the  day,  the  king  (hall  have  his  cuftoms  ; 
and  the  lord  of  the  manor,  or  vice-admiral,  claiming  wreck,  hath  no  right  to  take  the  goods  from 

them  till  aUer  the  year  and  day  by  the  exprefs  provifion  of  (tat.  3  E.  i. In  the  mean  time,  if  the 

goods  are  of  a  periftiable  nature,  it  is  ufual  to  permit  the  lord  of  the  manor,  or  vice-admiral,  to  dif- 
pofe  of  them,  upon  giving  fecurity  for  the  payment  of  the  cuftoms,  if  any  (hould  appear  to  be  due.  It 
has  indeed  been  determined,  that  the  (herifJ'may  in  fuch  cafe  make  fale  of  them.  Eyfton  v.  Studd, 
Plowd.Comm.  465, 466.     See  too,  5  Burr.  2738.] 

In  an  acllon  of  trover,  for  the  converfion  of  14-fliirts,  a  night-  Str.  943. 
gown,  and  a  cap,  a  cafe  was  made  for  the  opinion  of  the  court.  Chapman  , 
It  was  ftated,  that  the  plaintiff  arrived  at  Dover  from  Fra?ice,  and 
brought  the  goods  with  him  as  his  own  wearing  apparel,  and  not 
as  merchandize  or  for  fale  ;  and  that  the  defendant  feized  them 
for  non-payment  of  duty.  Upon  the  firfl:  argument,  the  court 
inclined  ftrongly  fov  the  plaintiff;  but  a  further  argument  was 
ordered.  At  another  day  the  Attorney-General  came  into  court, 
and  faid  ;  that,  it  being  Hated  particularly,  that  the  goods  were 
not  imported  as  merchandize,  it  was  too  much  for  him  to  endea- 
vour to  fupport  the  feizure :  but  that,  if  it  had  flood  only  upon 
the  words  that  he  did  not  bi'ing  them  in  for  fale,  he  would  have 
endeavoured  to  have  fupported  it. 

[It  has  been  adjudged,  that  {hips  taken  as  prize  by  a  Britijh  man  Camp'-n  v. 
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of  war,  are,  upon  fale,  liable  to  the  duty  of  5/.  per  cent,  ad  valorem  ^l,^,l\ ^ 
charged  upon  goods  and  merchandizes  by  the  ftatute  of  12  Car.  2.  [  pht  Idoi 
''    ■    ■  II  But 
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34.  G.  3.  But  it  wns  determined  in  this  fame  cafe,  that  Firrtc/j-mp.de  fails, 
^'  ^?'n,^'  belongino;  to  a  French  Ihip  fo  taken,  were  not  chariieable  with  the 
of  war,  and  additional  duty  of  \d.  an  tU  by  12  Attn.  Jeff.  i.  c.  16.  and  19 
private  nil  ps,  Qco.  2.  c.  I"],  for  the  plain  intent  of  the  provifions  of  thefe  acfls 
*'!""  from  ^^^'  ^'^^^  i^W/^;^  fliips  ihould  bc  fumiflied  with  Brittfj  fails ;  and 
the  payment  if  ihcy  ufod  foreign-made  fails,  that  the  additional  duty  fliould 
of  any  duty  ^jg  pa|^  for  them.  But  it  would  be  abfurd  to  extend  them  to  tlie 
w  atever.j     ^^jj^  ^^  foreign  fhips  brouglit  in  by  capture,  which  mud  be  fup- 

pofed  to  be  furnilhcd  with  fails  of  the  manufacture  of  their  o-wn 

country.] 

3.  Of  the  Duties  to  which  Aliens  are  liable. 

Aliens  arc  fubie£l  to  fome  duties,  which  are  not  paid  by  na- 
tural-born fubje£ls,  or  by  perfoiis  naturalized  by  a£l:  of  par- 
liament. 

By  the  ii  //.  7.  c.  14.  it   is   ena£led,    <'  That  all  merchant 

*'  ftrangers  and  others,  that  be  made  denizens  by  the  king's  let- 

*'  ters  patent  or  otherwifc,  fhall  pay  fuch  culloms  and  fubfidies 

,     "  for  their  goods  and  merchandize,  inwards  and  outwards,  as  they 

*'  (hould  have  paid  if  fuch  letters  patents  had  never  been  made." 

The  practice  of  impofing  extraordinary  duties  upon  aliens  is 
very  ancient. 
Rot.  Chart.       By  the  chartn  mercaioria  aliens  were  liable  to  a  higher  duty  upon 
31  E.  \.        wools,  wool-fells,  and  leather  exported  than  natural-born  fubjedlsj 
"■'^^'  and  they  were  likewife  to  pay  a  duty  of  three  pence  in  the  pound 

0.^26.^'        upon  all  other  goods  imported,  except  wine. 

£  .  c  ,,  In  the  reign  of  Edward  the  Third,  the  fubfidy  of  tonnage  was 
fix  (hillings  per  ton  upon  the  wine  of  aliens  ;  whereas  that  of 
Englijh  merchants  was  only  half  that  fum  ;  -and  the  fubfidy  of 
poundage  was  two  (hillings  upon  the  goods  of  aliens ;  whereas 
that  of  the  EiigUjh  merchants  was  only  one  (hilling. 

The  extraordinary  duties  paid  by  aliens  being  heretofore,  to 
diftinguifli  them  from  the  larger  duties  paid  by  EtigliJJj  merchants 
as  well  as  aliens,  called  parvts  cufliwm^  all  extraordinary  duties,  at 
this  day  paid  by  aliens,  are  accounted  for  by  the  name  of  petty 
cuftoms. 

By  the  (latute  impofing  the  old  fubfidy  of  tonnage,   aliens  are 
to  pay  for  fome  forts  of  wine  one-third,  for  others  one-fourth,  and 
for  others  one-fifth  more  duty  than  is  paid  by  EngHJJj  merchants, 
Q&1CW.3.       The  fame  extraordinary  duties  of  tonnage  are  impofed  upon 
c-  ^3-  aliens,  by  the  ftatutes  impofing  the  further  fubfidy,  the  one-third 

*  Anne'c  ^    fubfidy,  and  two-thirds  fubfidy,  as  are  impofed  by  the  a£l  grant- 
ing the  old  fubfidy. 

The  duty  of  two  fhillings  per  ton,  called  butlerage,  granted  by 
charta  mercaioria,  is  at  this  day  to  be  paid  by  merchant  ftrangers, 
upon  all  wine  imported  by  them. 

By  the  ftatute,  impofing  the  old  fubfidy  of  poundage,  it  is  enacfl:- 
ed,  "  That  of  every  twenty  (hillings  value,  of  any  of  the  native 
*'  commodities  of  this  realm,  or  manufactures  wrought  of  any 
"  fuch  commodities,  to  be  carried  out  of  this  realm  by  any  mer- 

"  chant 
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f*"  chant  alien,  according  to  the  value  thereof  in  the  book  of  rates 
*'  hereinafter  referred  to  or  exprefled,  twelve  pence  in  the  pound 
"  (hall  be  paid,  over  and  above  the  fubfidy  of  twelve  pence  in  the 
*'  pound  to  be  paid  by  EngliJJj  merchants." 

By  the  book  of  rates,  art.  12.  it  is  ordered,  "  That  merchant 
**  flrangers,  who  according  to  the  rates  and  values  in  this  book 
*'  contained  do  pay  double  fubfidy  for  lead,  tin,  and  woollen  cloth, 
**  fhall  alfo  pay  double  cuftom  for  native  manufadlures  of  wool 
"  or  part  wool ;  2nd  the  faid  ftrangers  are  to  pay  upon  all  other 
*'  goods,  as  well  inwards  as  outwards,  rated  to  the  fubfidy  of 
**  poundage,  threepence  in  the  pound,  or  any -other  duty  payable 
**  by  charta  mercatoria,  befides  the  fubfidy." 

But  by  the  25  C.  2.  r.  6.  §  i.  it  is  enacted,  "  That  fo  much  of 
**  fuch  claufes  of  the  flatute  of  the  twelfth  year  of  our  fovereign 
**  lord  the  king,  that  now  is,  and  of  the  twelfth  article  of  the 
*'  book  of  rates  therein  mentioned,  and  of  all  other  claufes  con- 
"  tained  in  any  other  act  or  flatute  of  this  realm  whatfoever,  as 
**  do  any  ways,  concern  any  cuilom  or  fubfidy  upon  any  of  the 
*'  nr.tive  commodities  of  this  kingdom  (except  coals)  or  manu- 
**  fa(Clures  wrought  or  made  in  this  kingdom  or  town  oi Berivkk 
"  upon  Tiveed,  to  be  exported  out  of  this  realm,  payable  by  any 
*'  merchant  alien  made  denizen,  or  other  ftranger  or  alien,  over 
**  and  above  the  cuftom  and  fubfidy  payable  by  his  Majefly's  na- 
*'  tural-born  fubjecls,  be  hereby  repealed." 

By  the  12  C  2.  £•.  18.  §  9.  it  is  ena£led,  "  That  for  prevent- 
*'  ing  the  great  frauds,  daily  ufed  in  colouring  and  concealing 
"  aliens'  goods,  all  wines  of  the  growth  of  France  or  Germany, 
*'  which  fliall  be  imported  into  England,  Ireland^  IValcSy  or  town 
**  of  Beriuick  upon  Tweedy  in  any  other  fliip  or  vefTel  than  which 
**  doth  truly  and  without  fraud  belong  to  England^  Ireland,  Wales, 
*'  or  town  of  Berivick  upon  Tiveed^  and  is  navigated  with  the 
*'  mariners  thereof  as  in  this  a6t  is  before  directed,  and  all  forts 
*'  of  mafts,  timber,  or  boards,  as  alfo  all  foreign  fait,  pitch,  tar, 
*'  rofin,  hemp,  flax,  raifins,  figs,  prunes,  olive  oils,  all  forts  of 
•'  corn  or  grain,  fugar,  pot  afties,  fpirits  commonly  called  brandy 
*'  wine  or  aqua  vi/a,  wines  of  the  growth  of  Spain,  the  ifiands  of 
**  the  Canaries  or  Portugal^  Madeira^  or  the  weftern  iflands ;  and 
**  all  the  goods  of  the  growth,  production,  or  manufacture  of 
*'  Mufco'Dy  or  Ri{JJia^  which  fhall  be, imported  into  any  of  the 
*'  places  aforefaid,  in  any  other  than  fuch  fhipping,  and  fo  navi- 
"  gated  •,  and  all  the  currants  and  Turkey  commodities,  which 
**  fhall  be  imported  into  any  the  places  aforefaid,  in  any  other  than 
"  ^w^/i/i  built  (hips,  and  navigated  as  aforefaid,  (hall  be  deemed 
**  aliens'  goods,  and  pay  all  ftrangers'  cultoms  and  duties." 

By  §  10.  it  is  enacted,  "  That  for  preventing  all  frauds,  which 
*'  may  be  ufed  in  colouring  or  buying  foreign  fliips,  no  foreign- 
**  built  fhip  or  veflel  whatfoever  fhall  be  deemed  or  pafs  as  a  fhip 
*'  belonging  to  England,  Ireland,  Wales,  or  the  town  of  Berivick 
*'  upon  'Tweed,  or  enjoy  the  privilege  of  fuch  fhip  or  veflel,  until 
*'  fuch  time  as  he  or  they,  claiming  the  faid  fhip  or  vefTel  to  be 
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**  theirs,  {hall  make  appear  to  the  chief  oiTicer  or  officers  of  the 
**  cuftoms,  in  the  port  next  to  the  place  of  his  or  their  abode, 
*'  that  he  or  they  are  not  aliens,  and  fti.ill  have  taken  an  oath, 
**  before  fuch  chief  officer  or  officers,  vho  are  hereby  authorized 
*'  to  adminifter  the  fame,  that  fuch  fliip  or  veflel  was  bona  fde, 
**  and  without  fraud,  by  him  or  them  bought  for  a  valuable  con- 
*'  fideration,  cxpreffing  the  fame,  as  alfo  the  time,  place,  and  per- 
*'  fons  from  whom  it  was  bought,  and  who  are  his  ptrt  owners, 
*'  if  he  have  any ;  all  which  part  owners  fhall  be  liable  to  take 
**  the  fame  oath,  before  the  chief  officer  or  officers  of  the  cuftoms, 
*'  in  the  port  next 'to  the  place  of  his  or  their  abode,  and  that  no 
*«  foreigner,  dircclly  or  indired"tly,  hath  any  part,  intereil,  or  (hare 
**  therein  ;  and  that  upon  fuch  oath  he  or  they  fl"»all  receive  a 
*'  certificate,  under  the  hand  and  feal  of  the  faid  chief  officer  or 
*'  officers,  whereby  fuch  fhip  or  vcikl  may  for  the  future  pafs, 
'*  and  be  deemed,  as  a  fliip  belonging  to  the  faid  port,  and  enjoy 
**  the  privileges  of  fuch  fliip  or  veflel." 

By  the  13  ^  14  C.  2.  f.  1 1.  §  6.  it  is  ena£led,  V  That,  for  the 
**  better  increafe  of  fhlpping  and  navigation,  the  colleftors  and 
*'  other  officers  of  his  Majefty's  cufloms,  in  all  the  ports  of  £?7^- 
**  land^  fhall  make  a  true  and  perfedl  lift,  attefred  under  their 
*'  hands,  of  all  foreign-built  fhips  belonging  to  their  refpeclivc 
*'  ports,  for  which  certificates  have  been  made,  according  to  the 
*'  dire£lions  of  an  ail  pafTed  in  the  twelfth  year  of  the  reign  of 
**  King  Charles  the  Second,  iatituled,  An  act  for  the  iticreafing  and 
"  encouraging  ofjhipping  and  navigation,  and  tranfmit  the  fame  into 
*'  his  Majefty's  court  of  Exchequer,  there  to  remain  upon  record  : 
*'  and  that  no  foreign  fliip,  that  is  to  fay,  not  built  in  any  of  his 
**  Majefty's  dominions  of  '^Jia,  Africa,  or^wtvvVa,  other  than  fuch 
**  as  ihall  bona  fide  be  bought  before  the  firft  day  of  October  one 
*'  thoufand  fix  hundred  and  fixty-two  next  enfuing,  and  be  ex- 
*'  prefsly  named  in  the  faid  lift,  fhall  enjoy  the  privilege  of  a  (hip 
*'  belonging  to  England  or  Ireland,  although  owned  or  manned  by 
"  Englifh,  except  only  fuch  {hips  as  fhall  be  taken  at  fea  by  letters 
"  of  mark  or  reprifal,  and  condemnation  made  in  the  court  of  Ad- 
*'  miralty  as  lawful  prize  ;  but  all  fuch  fhips  fhall  be  deemed  as 
"  aliens'  fhips,  and  beliable  to  all  duties  that  aliens'  fliips  are  liable 
"  to  by  virtue  of  the  faid  a£l  for  the  increafing  and  encouraging 
**  of  fhipping  and  navigation." 

[By  the  ftatute  of  24  Geo.  3.  feff.  2.  c.  16.  it  Is  ena£led,  that 
the  petty  cuflom,  impofed  by  12  Car.  2.  c.  4.  or  additional  duty 
on  all  the  goods  of  aliens  or  ftrangers,  fliall  ceafe,  except  the  du- 
ties on  goods  imported  or  exported  in  any  foreign  fliip  or  velTel, 
and  except  alfo  thofe  which  had  been  granted  to  the  city  of  hon;' 
dofif  called  package  and  fcavage. 
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(E)  Of  prohibited  Goods. 

A  S  the  offence  of  fmuggling  confifts  in  part  in  the  bringing  on 
"^"^  fliore,  or  carrying  from  the  fliore,  of  any  goods,  wares,  or 
merchandize,  which  are  by  law  proliibited  to  be  brought  on  fliore 
or  carried  from  the  (bore,  it  will  be  proper  to  give  fome  account 
of  prohibited  goods. 

The  exportation  of  fome  goods,  as  for  inftance  wool,  is  prohi- 
bited entirely. 

The  importation  of  foreign  embroidery,  and  divers  other  goods, 
is  prohibited  entirely. 

The  fuffering  of  foreign  m-^rafidluics  to  be  worn  in  this  king- 
dom mufl",  by  exhauftii)^-  the  treafure  thereof,  and  depriving  the 
poor  of  employment,  h2  very  detrimental ;  but  it  may  be  for  the 
benefit  of  trade  tr>  fuffer  fuch  to  be  impcT'eJ,  provided  they  be 
again  exported.  Upon  this  principle,  divers  of  the  maiiuractures 
of  Perfia  and  the  Eajl  Indies  are  allowed  to  be  imported  :  but  it  is 
provided,  that  they  ihall  be  dtpoGted  \\  fuch  warehoufes  as  are 
approved  of  by  the  proper  ofticers  of  the  cufloms  -,  and  that  no 
part  of  the  goods  (hall  be  taken  thereout,  until  fufBcient  fecurity 
be  given,  that  the  fame  {hall  be  exported  to  foreign  parts,  and 
not  landed  again  in  this  kingdom. 

For  the  further  encouragement  of  trade  and  navigation,  the 
perfon  exporting  prohibited  goods  is,  in  fome  cafes,  entitled  to  a 
drawback  of  the  duties  which  were  paid  on  the  importation  of  the 
goods. 

As  one  of  the  requifites,  neceflary  to  entitle  sn  exporter  of 
prohibited  goods  to  a  drawback,  is  a  certificate  from  the  proper 
officer  of  the  cuftoms,  that  the  duties  were  paid  upon  the  import- 
ation of  the  goods,  fuch  goods  are  called  certificate  goods. 

Such  great  improvements  have  been  made  in  agriculture,  that 
the  corn  produced  in  tliis  kingdom  is  ufually  more  than  fufficient 
for  the  fupport  of  the  inhabitants.  It  follows,  that  the  export- 
ation of  corn  muft  in  the  general  be  vaftly  advantageous  to  the 
whole  nation,  as  well  as  to  the  land  owners.  To  promote  this, 
and  that  it  may  be  fent  to  foreign  markets  as  cheap  as  the  corn 
of  other  countries,  it  has  been  thought  proper  to  allow  a  bounty, 
upon  the  exportation  of  divers  kinds  of  grain,  when  the  price  of 
the  grain  does  not  exceed  a  certain  fum. 

In  fome  cafes,  for  the  fake  of  encouraging  domeflick  manufac- 
tures, an  allowance  or  premium  is  granted  on  the  exportation 
thereof.  This  is  not  only  done,  when  they  are  made  of  foreign 
materials  which  have  paid  duties  on  importation,  as  in  the  cafe 
of  wrought  filks ;  but  hkewife.  v.'hen  they  are  made  of  native 
materials,  as  in  the  cafe  of  ftarrh  and  divers  cthi-r  r;:inuia£l:u  rs. 

In  all  thefe  infta!ice  .$  and  in  every  other,  wherein  a  bounty  or 
drawback  is  paid,  or  any  debenture  is  made  out  for  the  payment 
'  of  a  bounty  or  drawback,  upon  the  (hipping  of  any  goods  for  ex- 
portation, the  relanding  of  the  goods  is  prohibited,  in  order  to 
jjrevent  the  lofs  vvhicli  the  revenue  would  theitby  iuftain,  and 
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the  injury  which  would  thereby  be  done  to  the  fair  trader*,  and 
a  bond  is  ufually  entered  into,  by  the  perfon  who  receives  fuch 
bounty,  drawback,  or  debenture,  with  condition,  that  the  goods 
(hall  be  carried  into  parts  beyond  the  feas,  and  not  landed  again 
in  this  kingdom. 

(F)  Of  the  pecuniary  Penalties  and  Forfeitures  in- 
curred by  Perlons  guilty  ot  Smuggling,  or  of  fuch 
Pradices  as  have  a  diredl;  Tendency  thereto. 

A  S  the  offence  of  fmuggling  is  not  complete  unlefs  fome  goods, 
•*^  wares,  or  merchandize,  are  actually  brought  on  fhore  or  car- 
ried from  the  fliore  contrary  to  law,  a  perfon  may  be  guilty  of 
divers  practices,  which  have  a  dire£l  tendency  thereto,  without 
being  guilty  of  the  olfcnce. 

For  the  fake  of  preventing  or  putting  a  (lop  to  fuch  pra£lices, 
penalties  and  fori'eitures  are  infli£led  by  divers  ftatutes ;  and  in- 
deed it  would  be  to  no  purpofe,  in  a  cafe  of  this  kind,  to  provide 
againft  the  end,  without  providing  at  the  fame  time  againft  the 
means  of  accomplifhing  it. 

In  treating  of  the  penalties  and  forfeitures,  to  which  perfons 
guilty  of  fuch  practices  as  have  a  dire£l  tendency  to  this  offence 
are  liable,  it  is  not  intended  to  give  an  account  of  the  penalties 
and  forfeitures  which  are  infli6led  in  every  particular  cafe.  This 
would  be  going  into  a  very  large  field;  and  it  Vv'ill  fufhciently  an- 
fwer  the  prefent  defign,  to  give  a  general  account  of  fuch  penal- 
ties and  forfeitures. 

The  rule  generally  adhered  to.  In  the  ftatutes  by  which  penal- 
ties and  forfeitures  are  inflifted  for  offences  againft  the  laws  re- 
lating to  the  cuftoms,  Ts,  that  one  moiety  of  the  money  arifing 
from  fuch  penalties  and  forfeitures  fhall  be  to  the  ufe  of  his  Ma- 
jefty,  his  heirs  and  fucceflbrs,  the  other  moiety  to  the  ufe  of  fuch 
perfon  or  perfons  as  fhall  feize  the  fmuggled  or  prohibited  goods, 
or  inform,  fue  or  profecute  for  the  fame,  by  a6lion,  bill,  plaint, 
or  information,  in  any  of  the  courts  of  I'ecord  at  WeJltninJJer,  or 
in  the  court  of  Exchequer  in  Scotland  :  But  in  fome  few  cafes  the 
application  of  the  money  is  otherwile  directed. 

I.  In  Ships  at  Sea  or  hovering  upon  the  Coaft. 

By  the  5  G.  i .  cap.  11.  §  8.  after  reciting,  that  divers  fhips  and 
veffels  of  the  burden  of  fifty  tons  or  under,  laden  with  cuftom- 
able  and  prohibited  goods,  pretending  to  be  bound  for  foreign 
parts^  do  frequently  lie  hovering  on  the  coafts  of  this  kingdom, 
Vv'ith  intention  to  run  the  fame  privately  on  fhore  as  opportunity 
offers,  to  the  great  diminution  and  lofs  of  the  revenue  and  ruin 
of  fair  traders ;  and  that,  by  reafon  of  the  faid  veflels  fo  hover- 
ing, frequent  opportunities  are  found  for  carrying  on  the  clan- 
deftine  trade  of  exporting  wool,  and  other  ftaple  commodities  of 
8  this 


this  kingdom  prohibited  to  be  exported,  it  is  enacted,  *<  That 
*'  where  any  fhip  or  veflel  of  the  burden  of  fifty  tons  or  under, 
"  laden  with  cullomable  or  prohibited  goods,  (hall  be  found  ho- 
**  vering  upon  the  coafts  of  this  kingdom,  within  the  Hmits  of 
**  any  port,  and  not  proceeding  on  her  voyage  to  foreign  parts, 
*'  or  to  fome  other  port  of  this  kingdom,  wind  and  weather  per- 
"  mitting,  it  (hali  be  laM'-ful,  for  any  oihcer  of  his  Majefty's  cuf- 
**  toms  to  go  on  board  every  fuch  fhip  or  veflel,  and  to  take  an 
**  account  of  the  lading,  and  demand  and  take  fecurity  from  the 
**  mafter,  or  other  perfon  having  the  charge  of  fuch  fliip  or  vefTei, 
*'  by  his  bond  to  be  entered  into  to  his  Majefly,  his  heirs  and  fuc- 
**  ceflbrs,  in  fuch  fum  as  (hall  be  treble  the  value  of  the  foreign 
"  goods  then  on  board,  with  condition  that  fuch  fhip  or  vellel, 
*'  as  foon  as  wind  and  v/eather  and  the  ftate  and  condition  of 
**  fuch  (hip  or  veflel  doth  permit,  fliall  proceed  regularly  on  her 
*^  voyage,  and  land  fuch  foreign  goods  at  fome  foreign  port  or 
*'  ports  ;  and  if  fuch  mailer,  or  other  perfon  having  the  charge 
**  of  fuch  (hip  or  veflirl,  {hall  refufe  to  enter  inro  fuch  bond,  or, 
*'  having  entered  into  it,  (liall  not  proceed  regularly  on  her  voyage, 
'*  as  foon  as  wind  and  weather  and  the  ftate  and  condition  of 
**  fuch  fhip  or  veflel  fliall  permit,  unlefs  fufFered  to  make  a  longer 
**  {lay  by  the  colle£lor,  or  other  principal  officer  of  the  port  where 
**  fuch  fliip  or  vefi'el  (hall  be,  not  exceeding  tv/enty  days,  then, 
*'  and  in  either  of  the  faid  cafes,  all  the  foreign  goods  fo  on 
*'  board  fhall  and  may  by  any  ofiicer  of  the  cuftoms,  by  the  di- 
*'  rection  of  the  coUeclor  or  other  principal  ofHcer,  be  brought 
*'  on  fhore  and  fecured;  and  in  cafe  the  faid  goods  are  cuftom- 
*'  able,  the  cuftoms  and  other  duties  fnall  be  paid  for  the  fame; 
**  and  if  wool,  or  any  prohibited  goods,  or  any  goods  liable  to 
**  forfeiture,  are  found  on  board  fuch  fhip  or  velTel,  the  fame  are 
"  hereby  declared  fubje6l  to  forfeiture,  and  the  officers  of  the  cuf- 
*'  toms  may  profecute  the  fame,  as  alfo  the  fliip  or  veflel,  in  cafe 
*'  (he  (hall  be  liable  to  condemnation." 

By  §  II.  fo  much  cf  this  ftatute,  as  relates  to  the  hovering  of 
(hips  or  velfels  of  fifty  tons  or  under,  was  to  have  continuance 
for  three  years  from  the  twenty-fifth  day  of  Alarch  one  tlioufand 
feven  hundred  and  nineteen,  and  from  thence  to  the  end  of  the 
then  next  fefTion  of  parliament,  and  no  longer. 

But  it  has  been  from  time  to  time  continued,  and  by  the  36  G.  3. 
c.  40.  is  continued  to  the  twenty- ninth  day  of  September  one  thou- 
fand  feven  hundred  and  ninety-five,  and  from  thence  to  the  end 
of  the  then  next  feffion  of  parliament. 

By  6  G.  I.  r.  21.  §  3 1,  after  reciting,  that,  by  an  a£l  of  the  lafl 
fcffion  of  parliament,  a  remedy  was  provided  againft  fhips  or  vef- 
fcls  of  fifty  tons  or  under,  which  lie  hovering  on  the  coafi  within 
the  limits  of  the  ports  of  this  kingdom,  and  whereas  fuch  fiiips  or 
vefi^els,  in  order  to  elude  that  law,  do  lie  at  anchor  or  hover  on 
the  coafts  as  near  the  faid  limits  as  may  be,  it  is  enadled,  "  That 
**  if  any  fliip  or  veflel,  of  the  burden  of  fifty  tons  or  under,  be- 
"  ing  in  part  or  fully  laden  with  brandy,  fiiall  be  found  at  an- 

*'  chor. 
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**  chor,  or  hovering,  within  two  leagues  of  the  fnore,  and  nof 
**  proceeding  on  her  voyage,  wind  and  weather  permitting,  it 
<'  lliall  and  may  be  lawful  to  and  for  the  commander  of  any  of 
**  his  Majefly's  {hips  of  war,  frigates,  or  armed  floops,  appointed 
*'  for  the  guard  of  the  coafts,  or  to  and  for  the  commander  of  any 
**  yacht,  fmack,  floop,  or  other  boat,  in  the  fervice  of  his  Majefly's 
*'  cufloms,  or  to  and  for  any  ofhcer  of  his  Majelly's  ciiftoms,  to 
*'  compel  the  mafter,  or  other  perfon  having  the  charge  of  fuch 
"  fliip  or  velTel,  to  come  into  port;  and  ic  is  hereby  declared, 
"  that  fuch  mafter  or  other  perfon  as  aforefaid,  as  likewife  fuch 
<*  fliip  or  veflel,  and  the  brandy  wherewith  fuch  (liip  or  vefTel  is 
<*  laden  in  part  or  in  whole,  fhall  be  fubjedl  to  the  fame  rules, 
*'  regulations,  penalties,  and  forfeitures,  as  fuch  cargoes,  fhips,  or 
**  veflels,  and  the  maftcrs  or  others  taking  charge  thereof,  which 
«*  hover  within  the  limits  of  any  port  of  this  kingdom,  are  by 
'*  the  faid  a6l  fubjecl  unto." 

By  §  33.  it  is  enaQed,  "  That  for  the  preventing  of  difputes, 
"  which  may  arife  concerning  the  aditieafurement  of  (hips  hover- 
*'  ing  on  the  coaft,  the  following  rule  {hall  be  obferved  therein, 
•<  that  is  to  fay,  take  the  length  of  the  keel  within  board  fo  much 
'*  as  Ihe  treads  on  the  ground,  and  the  breadth  within  board  by 
*'  the  midlhip  beam  from  plank  to  plank,  and  half  the  breadth 
**  for  the  depth,  then  multiply  the  length  by  the  breadth,  and 
*'  that  product  by  the  depth,  and  divide  the  whole  by  ninety-four, 
*'  and  the  quotient  {liall  give  the  true  contents  of  the  tonnage  ; 
*'  according  to  which  rule  the  tonnage  of  all  fuch  fiiips  or  veflels 
•*  ihall  be  meafured  and  afcertairted  ;  any  law,  cuftom,  or  ufage  to 
*•'  the  contrary  in  any  wife  notwithftanding." 

[ByT?.  240.3./^  2.  f.  47.  and  34  G.  3.  r.50.  §8.  if  any  {hip  or 
veOcl,  having  on  board  any  brandy  or  other  fpirituous  liqudrs  in  any 
calk  not  containing  60  gallons  at  the  leaft  (except  only  for  the  uic 
of  the  feamen  then  on  board  the  vefTel,  not  exceeding  two  gallons 
for  each  feaman),  or  any  wine  in  calks  (provided  the  {hip  (hall  not 
exceed  60  tons  burden),  or,  having  on  board  6  lbs.  of  tea  or  20  lbs. 
of  coffee,  or  any  tobacco  or  fnuff,  exceeding,  together  or  feparately, 
1 00  lbs.  weight,  or  any  goods  liable  to  forfeiture  on  being  import- 
ed, fhall  be  found  at  anchor,  or  hovering  within  the  limits  here- 
after mentioned,  viz.  within  a  fuppofed  ftraight  line  from  Walney 
I/land  in  the  county  of  Lnncajler  to  Great  Ormjlead  in  the  county  of 
Denbigh f  from  Burdfcy  Ijland  in  the  county  of  Caernarvon  to  Strumble 
Head  in  the  county  of  Pembroke,  from  the  Lizard  in  the  county  of 
Cornnvall  to  the  Prall  in  the  county  of  Devsn^  from  the  Prall  to 
the  Bill  of  Portland  in  the  county  of  Dorfet,  from  Cromer  in  the 
county  of  Norfolk  to  the  Spurn  Head  in  the  county  of  Torky  from 
Flamborough  Head  to  Staples  in  the  county  of  Northumberlandi 
from  the  Mull  of  Gallotvay  in  Scotland  to  the  Point  of  Ayre  in  the 
Ifle  of  Man  ;  fuch  fhip  or  vefTel  not  proceeding  in  her  voyage, 
(wind  and  weather  permitting)  unlefs  in  cafe  of  unavoidable  necef- 
fity  and  ftrefs  of  weather,  (of  which  the  mafter  or  perfon  having 
the  charge  or  command  of  the  veflel  fliall  give  notice  and  make 

proof 
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i)i"Oof  before  the  colle£lor  or  other  chief  officer  of  the  cuftoms  of 
any  port  wirhin  the  limits  of  which  the  veflel  fhall  be  found  im- 
mediately after  her  arrival  within  thofc  limits.)  then  not  only  the 
goods,  but  the  veflel,  with  her  guns,  ammunition,  and  furniture 
(hall  be  forfeited. 

The  ftature  of  2i  C  3.  §  2.  provides,  that  nothing  in  that  or 
any  former  act  fhall  prevent  evidence  from  beitig  received  in  any 
fuit  for  the  forfeiture  of  a  veflel,  on  account  of  goods  contained 
therein,  in  order  to  fhew,  from  the  fnlallnefs  of  the  quantity  of 
fuch  goods,  and  other  ciircumflances  of  the  cafe,  that  they  were 
on  board  without  the  knowledge  either  of  the  owner  or  mafler; 
and  in  every  cafe  where  fuch  proof  fhall  be  made,  fuch  velTel, 
(exceeding  100  tons  in  burden,)  fhall  not  be  forfeited  ;  but 
the  goods  found  on  board,  whether  with  or  without  the  knowledge 
of  the  mafter,  fliall  be  forfeited  in  fuch  cafe ;  and  the  perfon  iri  §  3, 
whofe  cuftody  they  Ihall  be  found,  fliall  forfeit  treble  the  value 
thereof. 

If  any  open  boat  (not  being  a  whale-boat  belonging  to  any  fliip  34  G.  3, 
or  veflel  employed  in  the  fiftieries  in  the  Gnenlafid  Seas  or  Davis's  ^'  5°'  §  ^^ 
StraitSy  or  in  any  fifliery  to  the  fouthward  thereof),  which  fhall  be 
built  foV  rowing  or  failing,  oir  for  rowing  and  failing,  being  of  the 
length  of  1 4.  feet,  and  under  that  of  18  feet,  to  be  irieafured  by  a 
flraight  line  from  the  fore-part  of  the  flern  to  the  aft-fule  of  the 
franfum  or  ftern  poft  aloft;  the  depth  of  which  fhall  be  greater 
than  in  proportion  of  one  inch  and  one-quarter  of  an  inch  to 
every  foot  In  length,  fuch  depth  to  be  taken  from  the  upper  part 
of  the  plank  next  the  keel  to  the  top  of  the  upper  ftrake,  whether 
fuch  upper  ftrake  fliall  be  fixed  to  the  boat,  or  (hall  be  ufed  as  a 
loofe  or  fliifting  wafh  ftrake,  fhall  be  found  either  upon  the  water 
within  any  port  of  this  kingdom  or  member  or  creek  thereof,  or 
within  four  leagues  of  the  coaft,  or  within  the  diftance  by  this  acl 
particularly  dcfcribedj  or  within  anyplace  upon  land  in  this  coun- 
try, fuch  boat  (hall  be  forfeited,  and  may  be  feized  by  any  officer 
of  the  excife  or  cuftoms,  unlefs  (he  fliall  have  plank  of  three- 
tjuarters  of  an  inch  thick,  and  her  timbers  one  inch  and  a  half 
fquarCj  and  not  more  th:in  nine  inches  from  timber  to  timber ;  and 
fuch  boat  being  found  on  board,  or  belonging  to  any  cutter,  lug- 
ger, \3'c.y  fuch  cutter,  lugger,  &c.  fiiall  be  forfeited. 

Every  cutter,  lugger,  ftiallop,  or  v.'herry,  (of  v/hat  built  fcever,)  74.C.  3. 
and  every  veflel  of  any  other  defcription,  whofe  bottom  is  clench-  ^="•^•'=47' 
work,  unlefs  fquare  rigged,  or  fitted  as  a  floop  with  ftanding  bow-  ^j  G.  3. 
fprits,  and  every  vefl'el,  the  length  of  which  fhall  be  greater  than  c.  ^z.  §  r« 
iii  the  proportion  of  three  feet  and  a  half  to  one  foot  in  breadth  ;  ^*,'^'  3- 
every  cutter,  lugger,  (hallop,  wherry,  floop,  fmack,  or  yawl,  of 
which  the  bowfprit  exceeds  more  than  two-thirds  of  its  length 
fi-om  the  fore-part  of  the  ftern  to  the  aft-fide  of  the  ftern-poft 
aloft ;  and  every  cutter,  lugger,  (hallop,  wherry,  fmack,  or  yawl, 
of  which  the   bottom   is  clench-work,   unJefs  fuch  cutter,    i^fc. 
{hall  be  fquare  rigged,  or  fitted  with  a  ftanding  bowfprit,  the 
keel  of  which  (hall  be  fixed  to  the  main  deck  by  an  iron  clafp, 
fuch  clafp  being  without  bits  fecurely  bolted  through  the  bow- 
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fpiit  and  beam  of  fuch  deck,  and  the  howfpvlt  to  be  {leaved  of 
elevated  at  leafl  two  inclies  in  every  foot  from  the  llrait  line  of 
the  range  of  the  deck,  and  ri;^gcd  with  a  fixed  (lay  for  tlie  jibb  to 
•work  upon,  fuch  itay  not  bi  ing  lefs  than  a  two-inch  rope  tor  s 
veflel  of  20  tons,  and  increafing  in  fize  not  lefs  than  half  an  inch 
for  every  other  ten  tons,  the  bowfprit  being  without  any  traveller 
or  other  materials  to  conduct  the  jibb  out  and  in  upon  the  bow- 
fprit, and  without  any  flying  jibb  fet  thereon,  which  fliall  be 
found  within  the  above  limits  ;  and  every  cutter,  lugger,  ilfc.  found 
within  the  fame  limits  with  arms  or  ammunition  on  board  without 
a  licence  from  the  Admiralty,  fliall  be  forfeited  with  all  her  goods, 
guns,  tackle,  and  furniture. 

But  thefe  a£ts  do  not  extend  to  any  veflel  on  a  voyage  from 
America,  the  Enjl  or  IFtil}  I/iJies,  Africa^  or  the  Mediterranean^  fo 
as  to  fubje61:  the  fame  to  forfeiture  on  account  of  her  built,  or  for 
having  fpirits,  tea,  cod'ee,  tobacco,  or  fnutt'  on  board,  or  for  hav- 
ing arms  or  ammunition,  nor  to  any  fhip,  cutter,  lugger,  ts'c.  in 
the  fervice  of  the  n.ivy,  v)£tuaHing,  ordnance,  culloms,  excite,  or 
polt-ollice,  on  account  of  her  built,  or  for  having  on  board  arms 
or  ammunition  ;  nor  to  any  vc{!cl,  cutter,  lugger,  isfc.  the  owner 
of  which  (hall  have  a  licence  for  navigating  the  fame  from  the 
commifTioners  of  the  Admiralty,  on  account  of  her  built,  or  for 
having  on  board  fuch  arms  or  ammunition  as  ihe  fliall  be  licenfed 
S7G.3.C.32,  to  have  ;  nor  to  any  lighters  or  barges  ufed  folely  in  rivers,  or  for 
inland  navigation ;  nor  to  any  veffcls  which  fhall  have  on  board 
any  arms  or  ammunition,  regularly  entered  as  mercliandize,  or  for 
the  ufe  of  his  Majefby's  (lores  or  garrifon^,  being  regularly  flowed 
in  the  hold,  or  put  01  board  for  necelTary  defence,  by  licence  from 
the  faid  commifTioners ;  nor  to  any  cutter,  lugger,  feV.  bonafidcy 
folely  employed  in  the  cod,  herring,  mackerel,  or  other  fifhevies 
carried  on  from  th'^  country,  and  having  on  board  a  fufTicient 
quantity  of  hooks  a  id  lines  or  nets  for  properly  carrying  on  fuch 
fifheries  refpe£liv  iy,  and  clearing  out  at  fome  port  in  this  country 
for  that  purpofe. 

For  the  above  licence  from  tlie  Admiralty,  or  for  the  regiftering 
of  it,  no  fee  fliall  be  demanded.  But  the  owner  of  every  veflel  fo  li- 
cenfed fliall,  before  fhc  proceeds  to  fca, bring  fuchlicence  to  tiie  coi- 
ledlor  of  the  culloms  for  the  port  from  which  ihe  is  about  to  fail,  who 
is  required  to  regifler  the  fame,  and  (bail  alfo  produce  the  fame  to 
the  proper  ofEcer  of  the  culloms  of  any  port  at  which  he  fhall  ar- 
rive. And  by  27  G.  3.  r.  32.  §  7.  the  mafter  of  the  veflel  fhall 
produce  the  licence  to  every  oiTicer  of  the  cuitoms  or  excife,  who 
fhall  board  him  within  tlie  above  limits-;  and  if  tlie  mafter  fhall 
not  have  the  licence  on  board,  or  fliall  not  produce  it,  or  if  it  is 
produced  without  an  iruiorfement,  importing  that  proper  fecurity 
has  been  given,  the  veflel  fhall  be  forfeited.  And  the  licence  fhall 
fpecify  the  tonnage  of  the  veflel,  and  defcribe  whether  fhe  is  a 
cutter,  lugger,  fhallop  or  wherry,  or  what  fort  of  built  fhe  is,  and 
who  is  the  owner,  and  for  what  port,  isc.^  or  to  or  from  what  places 
fhe  is  to  fail,  and  what  quantity,  nuriUer,  and  fort  of  arms  fhe  is 
licenfed  to  have  on  board  ;  and  the  ©wiier  fhall  alfo  give  fufTicient 
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lecurity  by  bond  In  double  the  value  thereof,  to  be  approved  of  by 
the  collector  of  the  cuftoms,  with  condition,  that  the  faid  vefTel 
fhalJ  net  be  employed  in  the  importation  of  any  tea  or  foreign 
fpirituous  liquors,  or  any  prohibited  e;oods  j  or  in  the  exportation 
of  any  goods  prohibited  to  be  exported,  or  in  the  relanding  of  any 
goods  contrary  to  law,  which  are  entered  for  exportation  for  any 
drawback,  or  which  are  prohibited  to  be  ufed  in  Great  Britain ,-  on 
failure  whereof  the  licence  ftral]  be  void,  and  the  veflel  liable  to 
feizure.  And  further,  by  36  G.  3.  c.  80.  §  3.  the  owner  fliall  give 
fecurity  by  bond,  that  if  the  vellel  fo  licenfed  be  loft,  broken  up, 
or  difpofed  of,  the  licence  fliall  be  delivered  up  to  the  officer  who 
took  the  fecurity  within  three  months  after  the  lofs,  ^c.  of  the 
veflel.  And  in  cafe  fuch  licence  fliall  not  be  delivered  up  within. 
the  above  time,  the  commilhoncrs  of  the  cuftoms  may  at  any  time 
dire^^l  it  to  be  cancelled. 

By  27  G.  3.  f.  32.  §  5  ^  6.  if  veflels,  having  a  licence  from  the 
Admiralty,  fliall  be  found  out  of  the  limits  therein  mentioned, 
they  may  be  feized;  unlefs  it  be  made  appear,  to  the  fatisfa£lion 
of  the  conimiflioners  of  the  cuftoms,  that  they  were  driven  beyond 
the  prefcribed  limits  by  diftrefs  of  weather. 

If  a  veflel,  having  a  licence  to  go  to  any  particular  port,  or  to  na-  Attorney- 
vigate  within  any  particular  limits,  go  out  of  thcfe  limits,  flie  General  v. 
abandons  her  licence,  and  may  be  feized  on  her  return,  as  hav-  Anftr.' 
ing  no  licence. 

It  fliould  feem,  that  a  licence  to  a  veflel  generally,    <^  to  be  cm-  Anftr. 
*'  ployed  in  the  coajling  trade"  is  not  goo^.     But,  if  a  veflel  hasob-  724* 
tained  a  licence  to  navigate  to  a  particular  place,  or  within  certain 
limits,  it  is  not  the  praftice,  if  fhe  makes  another  voyage  to  the 
fame  place  or  within  the  fame  limits,  to  require  a  frefh  licence.] 

By  y  G.  2.  c.  35.  §  23.  after  reciting,  that  foreign  goods  are  fre- 
quently taken  out  of  fliips  at  fea,  without  the  limits  of  any  port, 
with  intent  to  be  fraudulently  landed  in  this  kingdom,  it  is  enabl- 
ed, "  That  if  any  foreign  goods  fhnll,  by  any  fhip,  boat,  or  veflel 
*'  vvhatfoever,  be  taken  in  at  fea,  or  put  out  of  any  fliip  or  veflel 
**  whatfoever,  within  the  diftance  of  four  leagues  from  any  of  the 
*'  coafts  of  this  kingdom,  whether  the  fame  be  within  or  without 
*'  the  limits  of  any  of  the  ports  thereof,  without  paym.ent  of  the 
**  cuftoms  ov  other  duties  payable  for  the  fame,  unlefs  in  cafe  of 
*'  neceflity,  or  for  forne  other  lawful  reafon,  of  which  the  mafter 
*'  or  oth^r  perfon  having  charge  of  fuch  fliip,  vefl!el,  or  boat,  fo 
*'  taking  in  the  fame,  flball  give  immediate  notice  to,  and  make 
"  proof  before  the  chief  oflicer  of  the  cuftoms  of  the  firft  port 
*'  of  this  kingdom  where  he  fliall  arrive,  fuch  goods  fliall  be  for- 
**  felted  ;  and  the  mafter,  or  other  perfon  having  charge  of  fuch 
**  fliip,  veflTel,  or  boat,  fo  taking  in  the  fame,  and  all  perfons  who 
**  fliall  be  aiding,  aflifting,  or  otherwifc  concerned  in  the  unfliip- 
•'  ping  or  receiving  the  faid  goods,  fli?.ll  forfeit  treble  the  value 
**  thereof;  and  the  ftiips,  boats,  and  velfcls,  into  which  the  faid 
**  goods  fliall  be  taken,  fliall  be  forfeited,  any  fliip,  boat,  or  vefl~el 
*'  fo  to  be  forfeited  not  exceeding  the  burden  of  one  hundred 
U  2  **  tonsj 
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*'  tons;  and  the  mafter,  purfer,  or  otlier  perfon  having  charge  of 
**  fuch  (hip  or  veflel,  out  of  which  fuch  goods  fliall  be  taken,  iin- 
*'  lefs  in  cafe  of  neceflity,  or  for  other  lawful  reafon,  of  which  no- 
•<  tice  fliall  be  given  and  proof  made  as  aforefaid,  fliall  alfo  forfeit 
*'  treble  the  value  of  the  goods  fo  unfliipped." 

By  the  5  G.  I.  <:.  II.  ^  3.  it  is  enacted.  '«  That  in  cafe  any  fo- 
**  reign  goods,  wares,  or  merchandize  fliall,  by  any  collier,  fiflier- 
*♦  boat,  or  other  coafting  veflel  or  boat,  be  taken  in  at  fea,  or  out 
*»  of  any  fhip  or  veflel  whatfoever,  in  order  to  be  landed  or  put 
**  into  any  other  fliip,  veflel,  or  boat,  within  tiie  limits  of  any  port, 
**  without  payment  of  the  cuftoms  and  other  duties  payable  for 
**  the  fame,  fuch  goods,  wares, and  merchandizes  fliall  be  forfeited ; 
*<  and  the  mafter  of  fuch  collier,  fifher-boat,  or  other  coafl;ing 
*'  veflel  or  boat,  fliall  forfeit  treble  the  value  of  fuch  goods,  unlefs 
**  in  cafe  of  neceflity,  of  which  fuch  mailer  fliall  immediately 
*'  give  notice  to,  and  make  proof  before  the  chief  oflicers  of  the 
**  cufl:oms  of  the  firfl;  port  of  this  kingdom  where  he  fliall  arrive; 
*•  and  the  mafter,  purfer,  or  other  perfon  taking  charge  of  fuch 
«'  fliip  or  veffel,  out  of  which  fuch  goods  fliall  be  taken  at  fea,  un^ 
*«  lefs  in  cafe  of  neceflity  as  aforefaid,  fliall  forfeit  treble  the  value 
**  of  fuch  goods  fo  unfliipped." 

By  §  1 1,  fo  much  of  this  fl:atute,  as  relates  to  the  taking  in  of 
foreign  goods  at  fea,  was  to  have  continuance  for  three  years  from 
the  twenty-fifth  day  of  Alarck  one  thoufand  feven  hundred  and 
nineteen,  and  from  thence  to  the  end  of  the  then  next  feflion  of 
parliament,  and  no  longer. 

But  it  has  been  from  time  to  time  continued,  and  by  the  36  G.  3. 
c.  40.  is  continued  to  the  twenty-ninth  day  of  Sepfeviber  one 
thoufand  eight  hundred  and  two,  and  from  thence  to  the  end 
of  the  then  next  feflion  of  parliament. 

2.  In  the  Shipping  or  Unfliipping  of  Goods  at  any  Port,  Member, 
.  or  Wharf,  not  lawfully  appointed  for  fuch  Purpofes. 

{{a)  Thefe  Heretofore  goods  could  only  be  fliipped  and  unfliipped  in  the 

limitations  ^xtAt  ports,  for  by  4  H.  4.  c.  20.  it  is  enacted,  "  That  all  manner 

tmy  to  the  "  o'^  merchandize  entering  into  the  realm  of  England^  or  going 

liberty  anJ  **  out  of  the  fame,  fhall  be  charged  and  difcharged  in  the  great 

ju!  fupitcum  ,1  pQ];(g  jjf  ^Y^Q  fgjj  (^^"j^  jjjij  jjQt-  Jn  creeks  or   fmall  arrivals,  upon 

could  no't  be  **  P^in  to  forfeit  all  the  merchandize  fo  charged  or  difcharged  to 
impofed  «  our  lord  the  king ;  except  veflels  arriving  in  ftich  little  creeks 
S^o7\r    "  ^"^  arrivals,  by  coercion  of  tempeft  of  the  fea." 

liament.     Hale  De  Port.  Maris,  lOo.] 

[Befidcs  The  great  ports  of  England^  which  are  at  other  times  called  the 

the  ports  ancient  or  head  ports,  are  Loudon^  Ipfivichy  Tarmouth^  LyntXy  Bojlon^ 
tioned,  there  HM)  NewcajlUy  Berwick,  Carlijle^  CheJleVy  Milfordy  Cardiff,  GloU" 
are  cuilom-  cejier,  Brijld,  Bridgivatery  Plymouth^  Exeter^  Poo'e^  Southampton^ 
*•'*  '"'^  „       Chichefler.  and  Sandivich. 

comptrollers  -^       ' 

In  the  feveral  ports  following,  viz.  Feverfliam,  Rocheftc,  Dover,  Rye,  Weymouth,  Lyme,  Dartmouth, 

fiamftable,  Minchead,  Abcidowy,  Liverpool,  Frelull,  Colcheiter.] 

But 
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But  by  the  13  ^  14  Car.  2.  c.  11.  §  14.  after  reciting,  that  iEiii.c.ij, 
whereas,  by  an  a£l  of  parliament  of  the  firft  year  of  Qu^een  E/i- 
^abeth^  it  is  ordained,  that  no  goods  (hall  be  fliipped  on  board  or 
difcharged  from  any  (liip  or  veflel,  but  from  or  upon  fome  fuctv 
open  place,  key,  or  wharf,  except  the  port  of  Hull,  as  her  High- 
nefs,  her  heirs  and  fucceflbrs,  fliould  therefore  appoint,  by  virtue  of 
her  Highnefs's  commiffion,  within  the  port  of  Londo?i,  and  in  all 
ports,  creeks,  havens,  and  roads ;  and  whereas,  notwithftanding 
the  faid  a6l,  there  are  fome  ports,  creeks,  and  places  where  cuf- 
tomers,  colledlors,  comptrollers,  and  fearchers,  and  their  fervants, 
had  then  time  out  of  mind  been  refident,  to  which  no  fuch  commif- 
fions  were  fent,  nor  any  place,  key,  or  wharf  appointed  as  by  the 
faid  z^  is  directed  ;  and  whereas  alfo  fince  that  time,  by  reafon  of 
the  alteration  of  rivers,  dreams,  channels,  and  fands,  fome  places. 
tJien  appointed  are  become  unfit,  and  others  more,  convenient  for 
the  difcharging  and  fhipping  of  goods,  wares,  and  merchandize  i 
it  is  ena£ted,  "  That  the  king's  Majefty  may  from  time  to  timCj^ 
**  by  his  Highnefs's  commilTion  or  commilTtons  out  of  his  court 
**  of  Exchequer,  appoint  all  fuch  further  places,  ports,  members,^ 
*'  and  creeks,  except  the  town  of  Hull,  as  fliall  be  lawful  for  the 
*'  landing  and  difcharging,  lading  or  fhipping,  of  any  goods, 
"  within  the  kingdom  of  Etigland,  dominion  of  Wales.,  or  town  of 
**  Berwick  upon  Tiueed,  and  to  what  ancient  and  head  ports  re- 
*'  fpectively  fuch  places,  members,  and  creeks  (hall  appertain  \ 
*'  and  where  any  fuch  member,  place,  or  creek  fhall  fo  aa  afore- 
*'  faid  be  appointed,  the  cuftomer,  coUecftor,  comptroller,  and 
**  fearcher  of  the  head  port  fhall,  by  themfelves  or  their  fufficient 
<'  deputy  or  deputies,  fervant  or  fervants,  refide  and  inhabit  for 
'*  the  entering,  clearing,  and  palTmg  fliipping,  and  difcharging  of 
"  (hips,  goods,  and  merchandize  :  and,  by  virtue  of  the  aforefaid 
•*  commiirion  or  commillions,  may  likewife  fet  down  and  appoint 
*♦  the  extents  and  limits  of  every  port,  haven,  or  creek,  within  his 
'♦  Majeily's  kingdom  of  England,  dominion  of  Wales,  and  town 
*^  of  Berwick,  whereby  the  extents,  limits,  and  privileges  of  every 
"  port,  haven,  or  creek  may  be  afcertained  and  known  ;  and  it 
"  (liall  not  be  lawful  for  any  perfon  whatfoever  to  lade  or  put,  or 
•<"  to  caufe  to  be  laden  or  put,  from  any  key,  wharf,  or  other  place 
•*  on  tfie  land,  into  any  fliip,  veifel,  lighter,  boat,  or  bottom,  any 
<'  goods,  wares,  or  merchandize  whatfoever,  fifh  taken  by  hisMa- 
"  jefty's  fubjefts,  fea-coal,  ftone,  and  beftials,  only  excepted,  to  be 
*'  tranfported  into  any  place  of  the  parts  beyond  the  feas,  or  car- 
"  ried  by  land  into  the  realm  of  Scotland;  or  to  difcharge  or  lay 
<'  on  land,  or  to  caufe  to  be  difcharged  or  laid  on  land,  out  of  any 
'*  boat,  lighter,  (liip,  veflel,  or  bottom,  being  not  in  leak  or  wreck, 
"  any  goods,  wares,  or  merchandize  whatfoever,  fifla  taken  by  his 
«  Majefty's  fubje£ls,  beftials,  and  fait,  only  excepted,  to  be  brought 
**  from  any  of  the  parts  beyond  the  fea,  or  by  land  from  the 
«  realm  of  Scotland,  but  only  upon  fiich  open  praee,  key,  or  wharf^ 
*<  as  his  Majefty  (hall  from  time  to  time,  by  virtue  of  fuch  com-. 
**  milfion  or  commiffions  as  aforefaid,  appoint  in  the  port  of  Z,o«- 
<'  don  and  the  meqibers  and  liberties  thereof,,  01  in  any  otl^er 
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*'  port,  place,  member,  or  creek  witliin  the  kingdom  of  Enghindy 
"  dominion  of  Wales ^  and  tovvi^  and  port  of  Berivick,  without 
*'  fpecial  fufFcrance  and  leave  firll  had  from  the  commiiFioners  and 
*'  ofHcers  of  his  Majefly's  cuiloms,  upon  the  penalty  of  the  for- 
"  feiture  of  all  fuch  jfoods,  wares,  and  merchandize." 

By  6  Anne^  c.  23.  §  i8.  it  is  ena£led,  "  That  for  the  better 
**  and  more  effectual  afcertaining  of  the  ports,  members,  creeks, 
**  and  havens  in  Scotlamly  where  goods  have  been  or  may  be  ex- 
**  ported  and  imported,  and  the  feveral  keys,  wharfs,  and  other 
*'  places,  where  the  fame  may  be  put  on  board  any  veflel  for 
**  tranfportation,  or  be  unladen  upon  importation,  the  queen's 
**  majelly,  her  heirs  and  fucceflbrs,  (hall  and  may  from  time  to 
**  time,  by  comminion  or  commiinons  out  of  the  court  of  Ex- 
**  chequer  in  Scot/andy  appoint  all  fuch  further  places,  ports, 
**  members,  and  creeks,  in  Scotlaudy  as  (hail  be  lawful  for  the 
**  landing  and  difcharging,  lading  or  fliipping,  of  any  goods, 
**  wares,  or  merchandizes,  in  Scotlnndy  and  to  what  ancient  and 
**  head  ports  refpedively  fuch  places,  members,  and  creeks  (hall 
**  refpectively  appertain;  after  which  appointment  fo  made,  the 
*«  ports,  members,  and  creeks,  fo  appointed,  (hall  be  fubjecl  to 
*'  and  under  fuch  regulations,  as  the  like  ports,  members,  and 
'*  creeks,  appointed  in  England  for  exportation  or  importation 
"  there,  are  or  ought  to  be  by  the  laws  of  England.^* 

3.  In  Ships  in  Port  inward  bound. 

By  the  13  ^  14  C.  2.  r,  1 1.  <5  2.  it  is  cna(5led,  "  That  no  fiiip 
"  or  veflel,  arriving  from  tiie  parts  beyond  the  feas,  (liall  be  above 
*'  three  days  in  coming  from  Grave/end  to  the  place  of  her  dif- 
"  charge  in  the  river  of  Thames^  witliuut  touchin-i'  or  (laying  at  any 
**  wharf,  key,  or  place  adjoining  to  either  (liore  between  Gravef- 
'*  end  and  Chejler's  Key,  unlefs  apnarcTitly  hindered  by  contrary 
*'  winds,  drought  of  water,  or  other  jull  impediment,  to  be  al- 
"  lowed  by  fuch  perfon  or  perfons  as  are  or  ihall  be  appointed 
<'  for  managing  the  cuftoms,  the  coliedors  inv/ards,  or  other 
*'  principal  oflicers  of  the  cufloms;  and  then,  or  before,  the  maf- 
"  ter  or  purfer  of  fuch  fhip  or  vefiol  fliall  make  a  jull  and  true 
"  entry  upon  oath,  of  the  burden,  contents,  and  lading  of  every 
**  fuch  fliip  or  veflel,  with  the  particular  marks,  numbers,  quali- 
**  ties,  and  contents  of  every  parcel  of  goods  therein  laden  to  the 
**  beft  of  his  knowledge ;  alfo  where,  and  in  what  port  (he  took 
•*  in  her  lading,  of  what  country  built,  how  manned,  who  was 
*'  mafter  during  the  voyage,  and  who  arc  owners  thereof;  and  in 
'*  all  outports  or  members,  to  come  direclly  up  to  che  place  of 
*'  unlading,  as  the  condition  of  the  port  requires  and  will  admit, 
•'  and  make  entries  as  aforefaid,  upon  the  penalty  of  the  forfeiture 
**  of  one  hundred  pounds." 

By  §  3.  it  is  ena6led,    "  That  no  captain,  mafter,  purfer,  or 

*'  other  perfon,  taking  charge  of  a  fhip  or  veflel  of  war,  wherein 

"  any  goods,  wares,   or  merchandizes  (hall  be   brought   from  the 

1  *'  parts  beyoiid  the   feap,  or  out  of  the  realm  of  Scotland,  fliall 

"  put  o.i  board  any  lighter,  boat,  or  bottom,  or  lay  on  land,  or 

«'  fuflfer 
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**  futVer  to  be  put  into  any  Iijj;hter,  boat,  or  bottom,  or  to  be  laid 
*'  on  land,  out  of  any  fhip  or  veiTcl  as  aforefaiii,  any  goods,  wares, 
**  or  merchandizes  whatfoever,  before  fuch  captain,  rn .^iler,  purfer, 
*'  or  other  pcrfon  taking  charge  of  the  (hip  or  merchants'  goods 
**  for  that  voyage  as  aforefaid,  fliall  have  fignified  in  writins^  un- 
*'  der  his  hand,  unto  the  perfon  or  perfons,  which  are  or  fhall  be 
*'  appointed  for  managing  the  cuitoms,  the  cuitomer,  or  colle6lor 
**  and  comptroller  inwards  of  the  port  where  he  arriveth,  tlie 
*'  names  of  every  merchant  or  hider  oi  any  goods  on  Lo  ird  the 
*'  faid  fliip  or  vefTel,  together  with  the  number  and  mark;,  lad  the 
*'  quantity  and  quality  of  every  parcel  of  goods  to  the  bcft  of  his 
*'  knowledge,  and  (ball  have  anfwered  upon  his  corporal  oath  to 
**  fuch  quellions  concerning  fuch  goods,  as  fliall  be  publickly  ad- 
*'  miniflered  to  him  in  the  open  Cuftom-houfe,  by  fuch  perfon  or 
**  perfons,  which  are  or  fliall  b^  appointed  for  the  managing  of 
*'  the  cuftoms,  cuflomer,  or  colleclor  and  comptroller,  or  their  de- 
"  puties,  and  fhall  be  liable  to  all  fearches  and  other  rules,  which 
*'  merchant-fliips  are  fubjetl  unto  by  the  ufage  of  his  Majcfty's 
"  Cuftom-houie,  vl6lualling-bi!ls  and  entering  excepted,  upon 
*'  pain  to  forfeit  one  hundred  pounds" 

The  provinons  made  by  this  claufe  are  now  at  an  end  ;  it  hav- 
ing been  enafted  by  the  22  G.  2.  r.  3  v  §  2.  Art.  18.  "  That  If 
"  any  captain,  commander,  or  other  officer  of  any  of  his  Majefty's 
*'  fliips  or  vedels  lliall  receive  on  board,  or  permit  to  be  received  on 
*'  board,  fuch  fhip  or  vefTel,  any  goods  or  merchandize  other  than 
*'  for  the  fole  ufe  of  the  fnip  or  vejlel,  except  gold.  Giver,  or  jewels, 
*'  and  except  the  goods  and  merchandizes  belonging  to  any  mer- 
*'  chant,  or  other  Ihip  or  veflel,  which  may  be  fliipwrecked,  or  in 
•♦  imminent  danger  of  being  fliipwrecked,  either  on  the  high  feas, 
•'  or  in  any  Qreek,  port,  or  harbour,  in.  order  to  the  preferving  them 
"  for  their  proper  owners,  and  except  fuch  goods  or  merchan- 
*'  dizes  as  he  (hall  at  any  time  be  ordered  to  take  and  receive  on 
*'  board,  by  order  of  the  Lord  High  Admiral  of  Great  Britain^  or 
"  the  commifhoners  for  executing  the  office  of  lord  high  admiral, 
**  for  the  time  being,  every  perfon  fo  otrending,  being  convifted 
**  thereof  by  the  fentenceof  a  court  martial,  Ovall  be  cafhiered,  and 
**  be  for  ever  afterwards  rendered  incapable  to  lerve  in  any  place  or 
**  ofHce  in  the  naval  fervice  of  hisiM.ijeity,  his  heirs  and  fucceflbrs." 

And  by  ^  24.  after  reciting,  that  by  an  aO:  for  the  more  effec- 
tual fupprelfing  of  piracy  it  is  amongfi;  other  things  ena£led, 
that  the  captain,  commander,  or  other  officer  of  the  faid  fhip  or 
velTcl  of  war,  and  all  and  every  the  owners  and  proprietors  of 
fuch  goods  and  merchnndizes  put  on  board  fuch  fliip  or  veflel  of 
war  as  aforefaid,  fliall  l':^r'",  forfeit,  and  pay  the  value  of  all  and 
every  fuch  goods  and  ^vcrchandizes  fo  put  on  board  as  aforefaid, 
it  is  enadled,  "  That  if  any  captain,  commander,  or  other  officer, 
'*  of  any  of  his  Majefty's  fhips  or  veffels  fhall  receive  on  board, 
**  or  permit  or  fuffisr  to  be  received  on  board  fuch  fhip  or  veffiil 
*'  any  goods  or  merchandizes,  contrary  to  the  true  intent  and 
**  meaning  of  the  eighteenth  article  in  this  aft  before  mentioned, 
•'  and  hereby  enacted,  every  fuch  captain,  commander,  or  other 
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*f  ofRccr  fhall  for  every  fuch  offence,  over  and  above  any  punifh- 

*'  ment  inflicted  by  thisadl,  forfeit  and  pay  the  value  of  all  and 

*'  every  fuch  goods  and  merchandizes  fo  received  or  permiited  or 

**  fuffcred  to  be  received  on  board  as  af  )refaid,  or  the  fum  of  five 

*'  hundred  pounds  of  lawful  money  of  Greet  Brkain^  at  the  elec- 

"  tion  of  the  informer  or  perfon  who  fliall   fue  for  the  fame,  fo 

**  that  no  more  than  one  of  thefe  penalties  or  forfeitures  fhall  be 

*'  fued  for  oy  recovered,  by  virtue  of  this  and  the  faid  in  part  re- 

<*  cited  act,  or  either  of  them,  againft  the  fame  perfon,  for  one 

"  and  the  fame  offence." 

By  13  iff  14  C.  2.  c.  II.  §  22.  it  is  ena£led,    *'  That  no  fliip, 

•*  vefTel,  or  boat,  appointed  and  employed  ordinarily  for  the  car- 
«•  riage  of  letters  and  packets,  fliall,  unlefs  it  be  in  fuch  cafes  as 

[                  "  fliall  be  allowed  by  the  perfon  or  perfons  which  are  or  fhall  be 

•*  appointed  to  manage  his  Majffty's  cuftoms,  cuftomer,  or  col- 

^'  ledlor  and  comptroller,  import  any  goods  and  merchandizes 

*'  from  the   parts  beyond  the  leas,  upon  the  penalty  of  the  for- 

**  feiture  of  one  hundred  pounds,  to  be  paid  by  the  matter  of  the 

*<  faid  vefiel  or  boat,  with  the  lofs  of  his  place ;  and  all  goods 

*'  and  merchandizes,   that  iTiall  be  found  on  board  any  fuch  fliip, 

**  veffel,  or  other  boat,  fhall  be  forfeited." 

By  §  4.  it  is  enabled,    "  That  the  perfon  or  perfons  which  are 

*'  or  fhall  be  appointed  for  managing  the  cufloms,  and  the  officers 

*'  of  the  cufloms  and  their  deputies,  are  hereby  authorifed  and 

**  enabled  to  go  and  enter  on   board  any  fhip   or  veffel,  as  well 

*'  fliips  of  war  as  merchant  fliips,  inward  bound,  and  from  thence 

*'  to  bring  on  fhore  into  his  Majelly's  florehoufe  all  fmall  parcels 

**  of  fine  goods,  or  other  _2;oods,  which  fhall  be  found  in  cabins, 

*'  chefts,  trunks,  or  other  fmall  package,  or  in  any  private  or  fe- 

«'  cret  place,  in  or  out  of  the  hold  of  the   fliip  or  veffel,    which 

*'  may  occafion  a  jud  fufpicion  that  they  were  intended  to  be  frau- 

".  dulently  carried  away,  and  all  other  forts  of  goods  whatfoever, 

^^  for  which  the  duties  of  tonnage  or  poundage  were  not  paid,  or 

♦'  compounded  for,  within  twenty  days  after  the  firfl  entry  of  the 

"  fhip,  to  be  put  and  remain  in  the  florehoufe  aforefaid,  until  his 

*'  Majelly's  duties  thereupon  be  juftly  fatisfied,  unlefs  the  perfon 

<'  or  perfons,  which  are  or  fhall  be  appointed  for  managing  the 

*^  cufl:oms,  and  officers  of  the  cufloms,  fliall  fee  juflcaufe  to  al- 

*<  low  a  longer  time  ;  and  that  the  faid  perfon  or  perfons  vrhich 

'*  are  or  fhall  be  appointed  for  the  managing  of  the  cufloms,  and 

**  the  officers  of  the  cufloms  and  their  deputies,  may  freely  flay 

*'  and  remain  on  board,  until  all  the  goods  are  delivered  and  dil- 

*'  charged  out  of  the  faid  fhip  or  veffel ;  and  if  any  mafler,  purfer, 

*<  boatfwain,  or  other  taking   charge  of  any  fhip  or  veflel,   or 

*'  any  other  perfon  whatfoever  fhall  fuffer  any  trufs,  bale,  pack, 

*<  fardel,  cafk,  or  other  package,  to  be  opened  on  board  the  faid 

"  fhip  or  veffel,  and  the  goods  therein  to  be  embezzled,  carried 

**  away,  or  put  into  any  other  form  or  package,  after  the  Ihip 

«'  comes  into  the  port  of  her  difcharge,   in  every  fuch  cafe  the 

«  faid  mafler,  purfer,  boatfwain,  or  pther  perfon,  (hall  forfeit  tlie 

^  fum  of  one  hundred  pounds." 

This 
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This  a£l  could  only  extend  to  the  duties  of  tonnage  and  pound-  4  w.  &  m. 
age  impofed  by  12  C.  2.  c.  4.  and  fuch  other  duties  as  were  pay-  ^-  S-  '"•4- 
able  at  the  time  it  wns  made  -,  but  it  may  once  for  all  be  obferv-  c.  ai^r.  ■?.' 
pd,  that  in  every  fubfequeut  a£l  of  p?rliam.ent,  made  for  impofing  8G.  c.  15. 
a   further  duty  of  tonnage  or  pouniage  in  general,  or  a  further  ^'^'^' 
duty  upon  any  particular  fort  of  merchandize,  it  is  conftantly  f_ .  '^^^  '^l 
provided,   that  all  the  claufes,  powers,  directions,  penalties,  for-  vers  other 
feitures,  matters,  and  things  whatfoever,  contained  in  any  law  or  *^'' 
ftatute  then  in  force,  for  the  raifmg,  levying,  fecuring,  colle£ling, 
anfwering,  and  paying  the  former  duties,  fliall  be  applied,  pra6tifed, 
and  put  in  execution,  for  raifing,  levying,  fecuring,  collecting, 
anfwering,  and  paying  the  duty  by  fuch  a£t  granted,  as  fully  and 
efFe£lually,  and  to  all  intents  and  purpofes,  as  if  all  and  every  the 
faid   claufes,  pov/ers,  dire£lions,  penalties,  and  forfeitures  were 
particularly  repeated,  and  again  ena£led  in  the  body  of  fuch  a£l. 

By  the  12  C.  2.  r.  4.  §  2.  it  is  enabled,  **  That  if  any  goods  or 
^*  merchandize  lliall  be  brought  from  the  parts  beyond  the  feas, 
**  into  any  port,  place,  or  creek  of  this  realm  or  other  your  Ma- 
*'  jefty's  dominions,  and  be  unfhipped  to  be  laid  on  land,  the  fub- 
*f  fidy,  cuftoms,  and  other  duties  due  cr  to  be  due  for  the  fame 
**  not  being  paid,  or  lawfully  tendered  to  the  collector  thereof  or 
^*  his  deputy,  nor  agreed  with  for  the  fame  in  the  Cuitom-houfe, 
**  according  to  the  true  intent  and  meaning  of  this  a6t,  all  the 
*•  faid  goods  and  merchandizes  whatfoever  fhailbe  forfeited." 

By  13  (s*  14  C.  2.  c.  II.  §  7.  it  is  ena6ted,  ♦'  That  if  any 
**  goods  or  merchandize  fhall  be  laden  or  taken  from  and  out  of 
**  any  fhip  or  veffel,  coming  in  and  arriving  from  foreign  part?, 
**  into  any  bark,  hoy,  lighter,  barge,  boat,  or  wherry,  without  a 
'**  warrant  and  the  prefence  of  one  or  more  ofEcers  of  the  cui- 
**  toms,  fuch  bark,  hoy,  ligb.ter,  barge,  boat,  or  wherry  fhall  be 
*'  forfeited,  and  the  mafter,  purfer,  boatfwain,  or  other  mariner  of 
**  any  (hip  inward  bound,  knowing  and  confenting  thereunto,  (hall 
•'  forfeit  the  value  of  the  goods  fo  uniliipped." 

By  the  8  Annexe.  7.  §  17.  it  is  enacted,  *'  That  if  any  fort  of 
*'  goods  whatfoever,  liable  to  the  payment  of  duties,  fhall  be  un- 
**  fhipped,  with  intention  to  be  laid  on  land,  the  cuftoms  and 
"  other  duties  not  being  firft  paid  or  fecured,  or,  if  any  prohi- 
f'  bited  goods  whatfoever  (hall  be  imported  into  any  part  of  Great 
^'  Britain^  then  not  only  the  faid  uncuftomed  and  prohibited 
*■>  goods  (hall  be  forfeited,  but  alfo  the  perfons,  who  fliall  be  af- 
^\  fitting  or  otherwife  concerned  in  the  unfliipping  the  faid  uncuf- 
*'  tomed  or  prohibited  goods,  fhall  forfeit  ti-eble  the  value  thereof, 
**  together  with  the  velTels  and  boats  made  ufe  of  for  landing  the 
*'  aforefaid  goods." 

By  the  13  ^  14  C.  2.  r.  1 1.  §  7.  it  is  enaded,  "  That  if  any 
*'  wharfinger  or  keeper  of  any  wharf,  crane,  or  key,  or  their 
**  fervants,  or  any  of  them,  fliall  take  up  or  land,  or  knowingly 
"  fufler  to  be  taken  up  or  landed,  at  any  of  their  faid  wharfs, 
*?  cranes,  or  keys,  any  goods,  wares,  or  merchandizes  prohibited, 
*<  or  whereof  any  cufl:om,  fubfidy,  or  other  duties  are  due  and 
•*  payable,  without  the  prefence  of  fome  of  the  officers  of  the 
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*<  cufloms  thereunto  appointed,  or  at  the  hours  an f^.  times  not 
*'  appointed  by  law,  except  in  tlie  port  of  Hull,  as  in  the 
**  ftatute  of  the  firll  year  of  Queen  Etizahetb^  chapter  the  eleventh 
*<  ia  excepted,  all  ami  every  fuch.  whariiager  and  keeper  of 
*'  fuch  wharf,  crane,  or  key,  fnali  forfeit  tlie  fum  of  one  hundred 
**  pounds." 

By  I  EHz.  c.  1 1.  §  2.  it  is  enabled,  "  That  it  fliall  not  be  law- 
«*  ful  for  any  perfon  or  perfons  whatfoever  to  take  up,  difcharge, 
"  and  lay  on  land,  or  caufe  or  procure  to  be  taken  up  or  difcliarged 
*'  out  of  any  lighter,  fliip,  crayer,  veffel,  or  bottom,  not  being  in  a 
**  leak  or  wreck,  and  laid  upon  laud,  any  goods,  war>rs,  or  mer- 
*'  chandizes  whatfoever,  filTi  taken  by  any  of  her  Highnefs's  fub- 
**  je£ls  and  fait  only  excepted,  to  be  brought  from  any  the  parts 
**  beyond  the  feas  or  the  realm  of  Scotland ^  but  only  in  the  day- 
"  light,  that  is  to  fay,  from  the  firfl  of  March  until  the  lad  of 
**  Septembei-y  betwixt  fun-rifing  and  fun-fetting;  and  from  the  lalt 
**  of  September  until  the  firft  day  of  March^  betwixt  the  hours  of 
**  feven  in  the  morning  and  four  in  the  afternoon,  upon  pain  of 
*'  forfeiture  of  all  fuch  goods,  wares,  and  merchandizes." 

[By  27  G.  3.  f.  13.  §  12.  ^36  G.  3.  f.  82.  *'  if  any  goods,  wares, 
"  or  merchandizes  imported  into  this  country,  (except  diamonds, 
"  jewels,  pe-irls,  precious  Hones,  and  bullion,  and  frelh  fifh, ^rzV//& 
**  taken  and  imported  in -6/"/V//2) -built  fiiips  or  veflcls  owned,  navi- 
*'  gatitd,and  repillered  according  to  law, and  alfo  except  turbots  and 
*^  loblters,  however  taken  or  imported,)  whether  fuch  goods,  wares, 
**  or  merchandizes  are  or  fhail  be  liable  to  duty  or  not,  (hall  be  un- 
**  fhipped  or  landed  without  the  prefence  of  the  proper  officer  of 
**  the  cutloms,  either  on  Sundays,  holidays,  or  any  other  days,  all 
**  fuch  goods  {hall  be  forfeited,  and  may  be  feized  by  any  officer 
"  of  the  cuOioms."] 

By  the  13  ^  14  C.  1.  c.  II.  §  21.  it  is  enabled,  '*  That  all  fo- 
*'  reign  goods  or  merchandizes,  which,  by  the  perfon  or  perfons 
**  which  are  or  fliall  be  appointed  for  managing  the  cuiloms,  and 
*♦  the  cullomer,  collector,  and  comptroller,  fliall  be  permitted  to 
*•  be  lai.:^d  and  taken  up  by  bills  at  light,  or  bills  at  view  or 
*♦  fufFerance,  Ihall  be  landed  at  the  molt  convenient  keys  or 
*'  wharfs  where  the  faid  perfon  or  perfons,  cuflomer,  or  colledl;or 
**  and  comptroller,  (hall  appoint,  and  not  elfewhere ;  and  there 
**  or  in  his  Majesty's  ftorehoufe,  at  the  election  o  the  faid  perfon 
**  or  perfons  and  officers,  (ball  be  meafured,  weighed,  and  num- 
♦•  bered,  by  and  in  the  prefence  of  the  officers  to  be  thereunto 
*'  particularly  appointed ;  which  officers,  fo  appointed,  lliall  per- 
'*  fett  the  entry,  and  thereunto  fubfcribe  their  names,  and  the 
**  next  day  following  (hall  give  account,  and  make  report,  of  every 
*'  refpe£tive  entry,  fo  perfected,  to  the  perfon  or  perfons  or  offi- 
*'  cers  aforefaid,  without  reafonable  caufe  to  be  allowed  by  the 
<*  faid  perfon  or  perfons  or  officers,  or  in  default  thereof  fhall 
«*  forfeit  the  fum  of  one  hundred  pounds." 

By  §  5.  it  is  enacted,  "  That  if,  after  the  clearing  of  any  (hip 
**  or  vefiel  by  the  perfon  or  perfons  which  are  or  fhall  be  ap- 
*'  pointed  for  managing  the  cufloms,  or  any  their  deputies,  and 
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*<  difcharging  the  watchmen  or  tidefmen  from  attending  thereon, 
**  there  (hall  be  found  on  board  fuch  fhip  or  veflel  any  goods, 
**  wares,  or  merchandizes  which  have  been  conceajed  from  the 
**  knowledge  of  the  faid  perfon  or  perfons  which  are  or  ftraU  be 
*'  appointed  for  the  managing  of  the  cuftoms,  and  for  which  the 
**  cuftom,  fubfidy,  and  other  duties,  due  upon  the  importation 
*'  thereof,  have  not  been  paid,  then  the  mailer,  purfer,  or  oth-n: 
*'  perfon  taking  charge  of  fiich  fliip  or  veflel,  (hall  forfeit  the  fum 
*'  of  one  hundred  pounds." 

By  the  5  G.  i.  f.  ii.  $  4.  after  reciting,  that  in  fliips  from  fo- 
reign parts  goods  are  often  found,  at  cie;n-ing  fuch  (hips,  conceal- 
ed in  falfe  bulk-heads,  between  the  linings  and  falfe  knees,  or  in 
concealr'd  lockers,  in  order  to  their  being  landed  without  payment 
of  duties,  fo  that  it  is  almoft  impofiible  for  the  officers  of  the  cuf- 
toms to  difcover  them,  without  having  fome  previous  information, 
it  is  enabled,  **  That  all  goods  not  reported,  and  found  after 
**  clearing  the  (hip  by  the  proper  ofHcer  or  officers  of  the  cuftoms, 
"  Ihall  be  hable  to  forfeiture." 

By  §  1 1 .  fo  much  of  this  ftatute,  as  relates  to  goods  not  re- 
ported and  found  after  clearing  the  fl'/ip,  was  to  have  continuance 
for  three  years  from  the  twenty-fifth  day  of  March  one  thoufand 
feven  hundred  and  nine,teen,  and  from  thence  to  the  end  of  the 
then  next  feffion  of  parliament. 

But  it  has  been  from  time  to  time  continued,  and  by  36  Geo.  3. 
c.  40.  is  continued  to  the  29th  of  Sept.  1802,  and  from  thence  to 
the  end  of  tJie  then  next  feffion  of  parliament. 

By  the  9  G.  2.  c.  35.  §  27.  after  reciting,  that  in  fhips  from 
foreign  parts  goods  are  often  concealed  in  falfe  bulk-heads,  between 
the  linings  and  falfe  knees,  or  in  concealed  lockers,  or  in  the  bal- 
laft,  or  in  falfe  package  and  other  places,  which  the  officers  can- 
not eafily  find  out  or  difcover,  in  order  to  their  being  landed 
without  payment  of  duties,  and  fuch  goods  are  not  liable  by  lav/- 
to  forfeiture,  unlefs  the  fame  be  found  after  clearing  the  fliip  by 
the  proper  officer  or  officers  of  the  culloms,  it  is  enabled,  "  That 
*'  all  goods  which  ffiall  be  found  concealed  as  aforefaid,  or  con- 
*'  cealed  in  any  other  place,  on  board  any  fhip  or  veflel,  at  any 
**  time  after  the  mafter  thereof  fh  dl  have  made  his  report  at  the 
*'  Cuflom-houfe,  and  which  ihall  not  be  comprifed  or  mentioned 
*'  in  the  faid  report,  (hall  and  may  be  feized  and  profecuted  by 
*'  any  officer  or  officers  of  the  cuftoms ;  and  the  mafter,  purfer, 
**  or  other  perfon  having  the  charge  or  command  of  fuch  fhip  or 
*'  veflel,  in  cafe  it  can  be  made  appear  that  he  was  any  ways 
*'  confenting  or  privy  to  fuch  fraud  or  concealment,  fhall  forfeit 
*'  treble  the  value  of  the  goods  fo  found." 

4.  In  Ships  In  Port  outward  bound. 

By  the  13  ^  14  C.  2.  r.  ii.  §  3.  it  is  enacted,  "  That  no  cap- 
**  tain,  mafter,  purfer,  or  any  other  perfon  taking  charge  of  any 
[^  fhip  or  vefFel,  bound  for  the  parts  beyond  the  feas  or  into  the 
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*•  kingdom  of  Scoi/ufid,  whether  the  fame  flilp  or  veflel  fliall  have 
"  commiffion  from,  or  belong  unto,  the  king's  majefty  that  now 
*'  is,  his  heirs  or  fucceflbrs,  or  Ihall  belong  to,  or  have  commif- 
"  fion  from,  any  foreign  prince  or  (late,  or  otherwife,  (hall  take 
"  in,  or  fufFer  to  be  taken  into,  or  laden  aboard  fuch  (hip  or 
**  veflel  any  Engl'iJJj  goods,  wares,  or  merchandize,  to  be  exported 
'*  into  the  parts  beyond  the  fea,  or  into  the  kingdom  of  Scotlandy 
'*  until  fuch  captain,  mailer,  purfer,  or  other  perfon,  fhall  liave 
*'  entered  fuch  ftiip  or  veiTel  in  the  book  of  the  commiffioners, 
**  cuftomer,  or  colledlor  and  comptroller  outwards  of  fuch  port, 
"  where  he  fliall  load  or  take  in  goods,  together  with  the  name 
•'  of  fuch  captain  or  mailer,  the  burden  of  fuch  (hip  or  velfel, 
*'  the  number  of  guns  and  ammunition  fhe  carries,  and  to  what 
**  port  or  place  (lie  intends  to  pafs  or  fail ;  and,  before  he  or  they 
**  Ihall  depart  with  his  or  their  {hip  or  veflel  out  of  fuch  port 
**  or  place,  fhall  bring  and  deliver,  unto  the  perfon  or  perfons 
**  which  are  or  fhall  be  appointed  for  managing  the  cuftoms,  the 
"  cuftomer,  or  colleflor  and  comptroller  of  fuch  port  or  place, 
*'  a  content  in  writing,  under  his  or  their  hands,  of  the  names 
*'  of  every  merchant  and  other  peifon  or  pcrfons  that  fhall  have 
**  laden,  or  put  on  board,  any  fuch  {hip  or  vefTel  any  goods  or 
**  merchandize,  together  with  the  marks  and  numbers  of  fuch 
'•  goods  and  merchandize,  and  fhall  likewife  publickly  in  the  open 
**  Cuftom-houfe,  I'pon  his  corpora!  oath  to  the  beft  of  his  know- 
**  ledge,  have  a'^l-vered  to  fuch  queftion  or  queftions  as  (hall  be 
**  demanded  of  him  by  the  faid  perfon  or  perfons  v/hich  are  or 
"  ihall  be  appointed  for  managing  the  cuftoms,  the  cuftomer,  or 
"  colleftor  and  comptroller,  or  their  deputies,  concerning  fuch 
"  goods  and  merchandize  as  fliall  be  aboard  fuch  fhip  or  vefTel, 
**  upon  pain  of  forfeiture  of  one  hundred  pounds." 

The  provifions  in  this  claufe,  as  to  officers  of  fhips  or  vefreh 
belonging  to  his  Majefty,  are  now  at  an  end  ;  for,  as  has  been  al- 
ready fhev/n,  all  fuch  officers  are  abfolutely  prohibited  from  taking 
any  goods,  or  merchandize,  except  gold,  lilver,  and  jewels,  on  board 
for  exportation. 

By  the  13  iff  14  C  2.  f.  1 1.  §  22.  it  is  enacted,  "  That  no  fliip, 
^*  ve{rel,  or  boat,  appointed  and  ordinarily  employed  for  the  car- 
*'  tiage  of  letters  and  packets,  fliall,  unlefs  it  be  in  fuch  cafes  as 
**  fhall  be  allowed  by  the  perfon  or  perfons  which  are  or  fhall  be 
*'  appointed  for  the  managing  of  the  cuftoms,  the  cuftomer,  or 
**  colle6lor  and  comptroller,  export  any  goods  or  merchandize 
"  into  the  p=rts  beyond  the  leas,  upon  the  penalty  of  the  for- 
*'  feiture  of  one  handred  pounds,  to  be  paid  by  the  mafter  of  the 
**  faid  vefTel  or  boat,  with  the  lofs  of  his  place  j  and  all  goods  and 
**  merchandize  that  fhall  be  found  on  board  any  fuch  fliip,  veflel, 
**  or  boat,  fhall  be  forfeited." 

By  §  4.  "  The  perfon  or  perfons  which  are  or  fhall  be  appoint- 
<'  ed  for  the  managing  the  cuftoms,  and  the  officers  of  his  Ma- 
"  jefty's  cuftoms  and  their  deputies,  are  authorized  and  enabled, 
"  to  go  and  ent;er  on  board  any  fliip  or  veflel  outward  bound, 
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**  as  well  flilps  of  war  as  merchant  (hips,  and  from  thence  to 
'*  bring  on  {bore  all  goods  prohibited  or  uncuftomed,  except 
<*  jewels." 

By  the  i  EU%  c.  i  r.  §  2.  it  is  enacted,  '*  That  it  {ball  not  be 
**  lawful  for  any  perfon  or  perfons  whatfoever  to  lade  or  put,  or 
**  caufe  to  be  laden  or  put,  oiV  from  any  wharf,  key,  or  other  place 
**  on  V.it  land,  into  any  Ihip,  veffel,  crayer,  lighter,  or  bottom,  any 
*'  goods,  wares,  or  merchandizes  whatfoever,  fifli  taken  by  her 
**  Highnefs's  fubjciSts  only  excepted,  to  be  tranfported  into  any 
**  place  of  the  parts  beyond  the  feas,  or  into  the  realm  of  Scot- 
*'  land,  but  only  in  the  day-light,  that  is  to  fay,  from  the  firfl  of 
**  March  until  the  laft  of  Septembery  between  I'un-rifing  and  fun- 
**  fetting,  and  from  the  lafl  of  Suptember  until  the  firfl  of  Alarchf 
**  between  the  hours  of  feven  in  the  morning  and  four  in  the  af- 
**  ternoon,  upon  pain  of  forfeiture  of  all  fuch  goods,  wares,  and 
**  merchandizes." 

By  the  13  ^  14  C.  2.  r.  1 1.  §  7.  it  is  enacted,  "  That  if  any 
•'  wharfinger  or  keeper  of  any  wharf,  crane,  or  key,  or  their  fer- 
*'  vants,  or  any  of  them,  fhall  fliip  off  or  fuffer  to  be  water-borne, 
**  at  or  from  any  of  their  wharfs,  cranes,  or  keys,  any  goods, 
**  wares,  or  merchandizco  prohibited,  or  whereof  any  cuftom,fub- 
**  fidy,  or  other  duties  are  due  and  payable,  without  the  prefencc 
**  of  fome  of  the  officers  of  the  cufloms  thereunto  appointed,  or 
**  at  hours  and  times  not  appointed  by  law,  except  in  the  porfc 
•'  of  Hull  as  in  the  ilatute  of  the  firil  year  of  queen  Elizabeth 
*'  chapter  the  eleventh  is  excepted,  ail  and  every  fuch  wharfinger 
**  and  keeper  fhall  forfeit  the  fum  of  one  hundred  pounds." 

By  the  fame  fedlion,  it  is  enafted,  *'  That  if  any  goods  or  mer- 
*'  chandize  {hall  be  laden  or  taken  from  the  fhore,  into  any  bark, 
*'  hoy,  lighter,  barge,  wherry,  or  boat,  to  be  carried  on  board 
**  any  fhip  or  veffel,  outward  bound  for  the  parts  beyond  the  feas, 
'*  without  a  warrant  and  the  prefence  of  one  or  more  officers  of 
"  the  cufloms,  fuch  bark,  hoy,  lighter,  barge,  wherry,  or  boat, 
"  fhall  be  forfeited." 

By  the  12  C  2.  £•.  4.  §  3.  it  is  enabled,  "  That  if  any  goods  or 
*'  merchandize  fhall  be  {hipped,  or  put  into  any  boat  or  vefTel,  to 
*'  the  intent  to  be  carried  into  the  parts  beyond  the  feas,  the  fub- 
"  fidy,  cuflom,  and  other  duties  due  or  to  be  due  for  the  fame, 
"  not  paid  or  lawfully  tendered  to  the  colle£lor  thereof  or  his 
**  deputy,  nor  agreed  with  for  the  fame  iii  the  Cuflom-houfe, 
**  according  to  the  true  intent  and  meaning  of  this  aft,  all  the  faid 
'*  goods  and  merchandizes  fhall  be  forfeited." 

By  the  12  G.  i.  r.  28.  §  18.  after  reciting,  that  great  quantities 
of  goods  and  merchandizes,  on  which  confiderable  duties  are  due 
and  payable  to  his  Majefly,  and  divers  forts  of  goods  prohibited 
to  be  exported,  are  by  evil  difpofed  perfons  frequently  fliipped  for 
parts  beyond  the  feas,  without  the  prefence  of  the  proper  officer 
of  the  cufloms,  to  the  great  prejudice  of  the  revenue  and  all 
fair  traders,  it  is  enadled,  "  That  if  any  fuch  goods  or  mer- 
*'  chandizes  fhall  be  fhipped  for  parts  beyond  the  feas,  without 
?*  a  warrant,  or  without  the  prefence  of  an  officer  of  the  cuf- 
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"  tftfns  appointed- for  that  purpofe,  all  fuch  goods  and  merchan- 
**  dizcs  or  the  value  thereof  ihall  be  forfeited." 

By  the  13  iff  14  C  2.  c.  11.  §9.  it  is  enabled,  *'  That  if  any 
**  goods,  wares,  or  merchandize,  for  v.'hich  the  duties  of  fubfidy 
*'  or  cuftom  are  due  and  payable,  fhall  be  fecretly  conveyed  on 
**  board  any  fliip  or  veflll,  before  the  cuftom  and  fubfidy  thereof 
•*  be  duly  anfwered  and  paid,  and  fliall  efcape  the  difcovcry 
**  thereof  by  the  oiricers  of  the  cufloms  or  others,  and  be  carried 
**  into  parts  beyond  the  feas,  in  fuch  cafe  the  owners  or  pro- 
•*  prietors  of  fuch  goods,  wares,  or  merchandizes,  or  other  perfon 
"  or  perfons  who  fliall  have  fo  fhipped,  or  caufed  the  fame  to 
*'  be  fo  fhipped  and  tranfported,  ftiall  forfeit  the  double  value  of 
"  the  goods,  computed  according  to  the  book  of  rates,  except  for 
*'  coal,  which,  fo  fecretly  exported  as  aforefaid,  fhall  pav  double 
**  the  cuftom  and  duty  due  and  payable  for  the  fame." 

[By  26  G.  3.  c.  40.  §  15.  no  vefiel  (hall  be  cleared  out  for  fo- 
reign parts  until  the  mafler  and  mate  fliall  feverally  give  bond  in 
the  penalty  of  200  /.  that  they  will  not  land  illegally  any  goods, 
or  take  on  board  goods  with  that  intent,  nor  will  oppofe  any 
officer  in  the  execution  of  his  ofHce,  or  until  the  mafter  fliall 
produce  a  certificate  from  the  principal  officer  of  the  cuftoms  at 
fome  other  port  in  Great  Britain  of  fuch  fecurity  having  before  been 

§  17.  given.     The  mailer  of  any  vefTel,  on  board  of  which  goods  fhall 

be  fnipped  for  exportation,  fhall  upon  demand  deliver  to  every 
officer  of  the  cultoms  who  fliall  come  on  board,  either  within 
the  limits  of  any  port  there,  or  within  four  leagues  of  the  coaft, 
the  cockets  from  the  port  of  clearance,  under  penalty  of  100/.; 
and  if  fuch  officer  find  any  of  the  goods  not  to  correfpond  there- 
with, he  fhall  feize  them  as  forfeited  j  or,  if  he  dilcover  that  any 
of  the  paffiiges  indorfed  upon  the  cocket  are  not  on  board,  the 
maftcr  fhall  forfeit  20/.  for  each  package. 

h  "•  If  the  mafter.  of  any  vefu.-!,  inward  or  outward  bound,  (hall  pafs 

the  ufual  places  for  ftationing  revenue-officers,  or  fuch  other  places 
as  may  hereafter  be  appointed  by  the  commiffioners,  without  bring- 
ing to  and  receivirg  the  revenue-officers  on  board,  for  the  purpofe 
of  the  cargo  being  examined,  and  of  relieving  or  landing  fuch  offi- 
cers, unlefs  in  cafe  of  unavoidable  neceffity,  he  fhall  forfeit  1 00  /. 

By  27  Geo.  3.  f.  32.  $  10.  where  the  mafter  of  any  veffel  fhall 
report  any  bales  or  other  packages  for  exportation,  any  officer  of 
the  cuftomg  may  open  and  examine  the  contents  thereof,  or  may 
bring  them  to  his  Majefty's  warehoufe  for  the  port  where  fuch  re- 
port is  made.  But  this  a6t  fliall  not  extend  to  any  veflel  coming 
from  any  port  of  j^Jia^  AjYica^  or  America.'\ 

5.  In  coafting  Veflels. 

Coafting  veflels,  befides  being  fubject  to  fuch  general  rules  and 
regulations  as  other  fhips  inward  and  outward  bound,  are  likewife 
fubjedl  to  fomc  particular  ones. 

By  the  13  CS*  14  C  2.  c.  11.  §  7.  it  is  enaded,  "That  if  any 
**  goods,  wares,  or  merchandizes  fhall  be  flnppcd  or  put  on  board, 
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**  to  be  carried  forth  to  the  open  fea,  from  any  port,  creek,  or 
**  member  hi  tlie  kingdom  oi Engla?id^  dominion  of  IVales,  or  town 
**  oi  Berwick,  to  be  landed  at  any  other  place  of  this  realm,  with- 
•*  out  a  fulFerance  or  warrant  firft  had  and  obtained,  from  the 
**  perfon  or  perfons  which  are  or  fhall  be  appointed  for  the  ma- 
**  naging  the  cuftoms  and  officers  of  the  cuftoms,  all  fuch  ware* 
**  and  merchandizes  fliall  be  forfeited." 

By  the  Cime  fe6lion  it  U  enabled,  <'  That  the  mafter  of  every 
"  (hip  or  velVel,  who  ihall  lade  or  take  in  any  goods,  wares,  or 
*'  merchandizes,  in  any  port,  member,  or  creek  within  the  king- 
♦*  dom  of  England,  dominion  of  IVales,  or  town  oi  Berwicky  to  be 
*'  landed  or  difcharged  in  fome  other  port,  member,  or  creek  of 
**  this  realm,  {hall,  before  the  (hip  or  vefl'el  be  removed  or  car- 
*'  ried  out  of  the  port  where  he  fhali  take  in  his  lading,  take  out 
**  a  cocket  or  cockets,  and  become  bound  to  the  king's  ma- 
**  jelly,  with  good  fecurity,  in  the  value  of  the  goods,  wares,  and 
*'  merchandizes  aforefaid,  for  delivery  and  difcharge  thereof  in  the 
**  place  or  port  for  which  the  fame  ihall  be  entered,  or  in  fome 
**  other  port  or  place  within  this  realm,  and,  the  clangers  and  ac- 
**  cidents  of  the  feas  excepted,  to  return  a  certificate  within  fix 
**  months  after  the  date  of  fuch  cocket  or  cockets,  under  the 
<'  hands  and  feals  of  his  Majeily's  officers,  figned  alfo  by  the  per- 
*'  fon  or  fome  one  of  the  perfons,  which  are  or  fnali  be  appointed 
**  for  managing  the  cuftoms,  or  their  deputy  or  deputies,  in  every 
**  the  refpeclive  ports,  members,  or  creeks  where  the  fame  fhall 
"  be  landed  and  difcharged,  to  his  Majeily's  officers  of  the  cufloms, 
*<  to  whom  fuch  fecurity  huth  been  given  as  aforefaid,  that  fuch 
"  goods,  wares,  and  merchandizes  were  there  landed  and  dif- 
**  charged  accordingly,  upon  the  penalty  of  the  forfeiture  of  the 
**  bond  and  fecurity  aforefaid."  , 

By  §  8.  it  is  enabled,  '*  That  if  any  officer  of  any  port,  mem- 
*'  ber,  or  creek,  fliall  grant  or  make  any  falfe  certificate  of  any 
"  goods  or  merchandizes  which  ihould  have  been  landed  out  of 
"  any  fliip  or  veflel,  fuch  officer  ffiall  forfeit  the  fum  of  fifty 
"  pounds,  and  ffiall  moreover  lofe  his  empluvment,  and  be  in- 
"  capable  of  ferving  Ins  Ivlajelly  in  any  place  or  trull  concerning 
"  his  culloms." 

By  the  fame  fe£lion  it  is  ena6led,  "  That  if  any  perfon  ffiall 
*'  counterfeit,  rafe,  or  falfify  any  cocket,  certilicate,  or  return, 
**  tranfire,  let-pafs,  or  any  other  Cuftom-houfe  warrant,  he  ffiall 
'*  forfeit  one  hundred  pounds;  and  the  .cocket,  certificate,  or 
*'  return  ffiall  be  invalid  and  of  none  effecl." 

By  the  9  G.  i.  r.  2;.  §  8.  after  reciting,  that  frauds  are  many 
times  committed,  under  the  pretence  of  carrying  foreign  goods  or 
merchandizes  coaflwife,  by  maflers  of  coafting  vefTels,  who  take 
in  fuch  goods  at  fome  place  other  than  the  port  from  whence  they 
are  certified,  to  the  prejudice  of  the  revenue  and  the  encourage- 
ment of  tlie  foul  trader,  it  is  enacSled,  "  That  if  any  foreign 
-  **  goods  or  merchandizes  ffiall  be  taken  on  board  any  coafling 
"  veflel,  in  parts  beyond  the  fea,  or  out  of  any  ffi.ip  at  fea,  or  in 
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*'  any  port  or  place  of  this  kingilom,  other  tlian  the  pori  or  plac- 
**  from  whence  fuch  goods  fhall  be  certifieJ,  the  faid  goods  and 
**  double  the  value  thereof  fiiall  be  forfeited,  and  the  mailer  of  ths 
*'  faid  vefll-1  fliall  forfeit  the  value  of  the  faid  goods." 

By  the  9  G.  2.  c.  ^^5.  §  29.  it  is  enatled,  '*  That  it  fliall  and 
••  may  be  lawful  to  and  fur  any  ofiicer  or  ollicers  of  the  cultoms, 
••  producing  his  or  their  warrant  or  deputatioi",  or  warrants  ot 
«*  deputations,  if  required,  to  go  on  board  and  enter  into  any 
•*  coailing  fliip  or  velTel,  which  fliall  be  within  the  limits  of  any 
"  of  the  ports  of  tins  kingdom,  and  to  rummage  and  fearch  the 
**  cabin,  and  all  other  parts  of  all  fuch  coafling  fhips  or  vefiels, 
"  for  jiroliiblted  and  uncuflomed  goods,  and  fuch  officer  and  oih- 
*'  cers  is  and  are  hereby  authorized  and  empowered  to  flay  and 
*'  remain  on  board  all  fuch  flujjs  and  veflcls,  during  the  whole 
**  time  that  the  fame  fliall  continue  within  the  limits  of  any  fuch 
**  port  as  aforcfaid  ;  and  if  any  perfon  or  perfons  fliall  obilrucl, 
•»  oppofe,  moleft,  let,  or  hinder,  any  ofhcer  or  ollicers  of  thd 
**  cultoms  in  going  and  remaining  on  board  any  fuch  coafling 
"  (liip  or  veflei,  or  in  entering  and  fearching  the  cabin  or  any 
*♦  other  part  thereof,  every  fuch  perfon  or  perfons  fliall  for  every 
•'  fuch  offence  forfeit  the  fum  of  one  hundred  pounds.'* 

By  the  8  G.  i.  r.  i8-  §  18.  after  reciting,  that  foreign  goods  are! 
frequently  taken  in  at  fea  by  mailers  of  coafling  vefTels,  who  pri- 
vately land  the  fame,  to  the  prejudice  of  the  revenue  and  the  en- 
couragement of  the  foul  trader,  it  is  enacled,  '*  That  if  any  good?, 
*'  brought  or  coming  into  any  port  within  the  kingdom  of  Great 
**  Br'iiainy  from  any  other  port  within  the  faid  kingdom,  by  coafl 
*'  cocket,  tranfire,  let-pafs,  or  certificate,  fhall  be  unftiipped,  t'J 
*'  be  landed  or  put  on  fhore,  before  fuch  cocket,  tranfire,  let- 
"  pafs,  or  certificate  fliall  be  delivered  to  the  cuftomer,  or  col- 
"  le£lor  and  comptroller,  of  the  port  or  place  of  her  arrival,  and 
*'  warrant  of  fufferance  made  and  given  from  fuch  cuftomer,  or 
*'  collector  and  comptroller,  for  the  landing  and  difcharging 
**  thereof,  the  mafter,  nurfer,  boatfwain,  or  other  mariner  taking 
*'  charge  of  fuch  fliip  or  velFel,  out  of  which  the  goods  fhall  be 
^'  landed  or  put  on  fliore,  knowing  and  confenting  thereunto, 
"  fliall  forfeit  the  value  of  the  goods  fo  unfliipped  ;  and  if  any 
**  goods  of  foreign  growth,  production,  or  manufacture,  coming 
**  coafLwife  as  aforefaid,  fliall  be  landed  without  the  prefence 
**  of  an  olEcer  of  the  culloms,  fuch  foreign  goods  or  the  value 
**  thereof  fliall  be  forfeited  5  any  law,  cufloni,  or  ufage  to  the 
**  contrary  notvvithftanding." 

By  §  27.  this  ftatute  was  to  have  continuance  for  two  years, 
from  the  twenty-fifth  day  of  March  one  thoufand  feven  hundred 
and  twenty-two,  and  from  thence  to  the  end  of  the  then  next 
feflion  of  parliament. 

But  it  has  been  continued  from  time  to  timcj  and  by  the 
36  G.  3.  c.  40.  is  continued,  except  the  claufes  therein  con- 
tained, obliging  all  fhips  and  veflels  to  perform  quarantine,  to  the 
twenty-ninth  day  of  September  one  thoufand  eight  hundred  and 
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two,  and  from  thence  to  the  end  of  the  then  next  fefTion  of  par- 
liament. 

6.  In  the  Cafe  of  Certificate  and  prohibited  Goods. 

By  the  12  G.  i.  r.  28.  §  17.  it  is  enabled,  "  That  for  the  bet- 
•'  ter  preventing  frauds  in  the  entering  for  exportation  of  any 
**  goods  whereon  there  is  a  drawback,  bounty,  or  premium,  or  of 
**  goods  prohibited  to  be  "worn  or  ufed  here,  to  the  prejudice  of 
*'  the  revenue,  it  fliall  and  may  be  lawful  to  and  for  any  fearcher 
•'  or  other  proper  oiEcer  of  the  cuftoms,  after  the  entry  of  any 
**  of  the  faid  goods,  and  before  and  after  the  (hipping  thereof,  to 
*'  open  and  ftriclly  examine  any  bale,cheft,trufs,  or  other  package, 
**  to  fee  that  the  goods  are  righc  entered  ;  and  if  on  fuch  ex- 
*'  amination  the  fame  fliall  be  four.d  rightly  entered,  the  fearcher 
*'  or  other  officer  fliall  at  his  own  charge  caufe  the  fame  to  be 
**  repacked,  which  charge  fliall  be  allowed  to  fuch  officer  by  the 
"  commiffioners  of  the  cuftoms,  if  they  think  it  reafonable  :  but 
**  in  cafe  the  officer  (liall,  on  examination,  find  fuch  goods  to  be 
*'  lefs  in  quantity  or  value  than  is  expreffed  in  the  exporter's  in- 
*'  dorfement  upon  his  entry,  or  any  that  (liall  be  entered  under 
**  a  wrong  denomination,  whereby  his  INIajefty  would  have  been 
**  defrauded,  all  fuch  goods  may  be  feized,  and  (hall  be  forfeit- 
**  ed,  and  the  owner  or  merchant  {hall  lofe  the  benefit  of  re- 
**  ceiving  the  drawback  or  bounty  for  fuch  goods,  and  the  value 
««  thereof." 

By  the  8  Anne^  c.  13.  §  16.  after -reciting,  that  it  hath  been 
found  by  experience  that  great  quantities  of  foreign  goods,  after 
they  have  been  ffiipped  for  exportation,  have  been  privately  re- 
landed  •,  and  that  the  remedies  already  provided  by  law  have  not  , 
been  fufficient  to  obviate  a  practice  fo  very  prejudicial  to  the 
revenue  and  all  fair  traders,  it  is  enabled,  *'  That  if  any  foreign 
*'  goods,  contained  or  fpecified  in  any  certificate,  whereupon  any 
*'  drawback  is  to  be  made,  or  whereupon  any  debenture  is  to  be 
«*  made  forth  for  any  fuch  drawback,  ffiall  not  be  really  and  bond 
*'  fide  (hipped  and  exported,  the  danger  of  the  feas  and  enemies 
**  excepted,  ox  (hall  be  landed  again  in  any  part  of  Great  Britain ^ 
•'  unlefs  in  cafe  of  diftrefs  to  fave  the  goods  from  perifhing, 
•'  which  (hall  be  prefently  made  known  to  the  perfon  or  perfons 
*'  which  are  or  (hall  be  appointed  to  manage  the  cuftoms,  or 
♦*  principal  officers  of  the  port,  then  not  only  fuch  certificate 
**  goods  (hall  be  forfeited,  but  alfo  the  perfon  or  perfons,  being^ 
*'  the  exporters  or  any  others,  who  (hall  bring  back,  or  caufe  or 
"  procure  fuch  certificate  goods,  or  any  part  of  them,  to  be  re- 
**  landed  in  any  part  of  Great  Britain^  or  be  affifting  or  otherwife 
*'  concerned  in  unffiipping  the  fame,  or  by  whofe  privity,  know- 
*'  ledge,  or  dire6lion  the  faid  goods,  or  any  part  thereof,  ihall  be 
*'  fo  relanded,  (hall  forfeit  double  the  amount  of  the  faid  draw- 
*'  back  for  fuch  goods,  together  with  the  veflels  or  boats  made 
**  ufe  of  in  the  landing  or  conveving  the  fame." 
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By  the  5  G.  I.  £■.  II.  §  6.  after  reciting,  that  tlie  remedies  pro- 
vided by  law  to  prevent  the  relanding  of  goods  prohibited  to  be 
worn  in  this  kingdom,  and  of  foreign  goods  Hiipped  out  for  part3 
beyond  the  feas,  have  been  infufficient  to  put  a  ftop  thereto,  it 
is  enafted,  "  Tliat  if  any  fuch  goods  fliall  be  unfliipped  or  put 
«  on  fliore,  unlefs  in  cafe  of  dillrefs  to  fave  the  fhip  from  periih- 
**  ing,  or  in  the  prefence  of  an  officer  of  the  cuitoms,  the  faid 
"  goods  fhall  be  forfeited  ;  and  if  the  mafter,  purfer,  or  other 
**  perfon  takinj:;  care  of  any  fliip  wherein  the  fiiid  goods  fliall  be 
<*  laden,  lliall  fuffer  or  permit  any  of  the  faid  gooiis  to  be  landed 
«*  or  unlhipped,  unlefs  as  aforefaid,  the  faid  mailer,  purfer,  or 
**  other  perfon  (hall  forfeit  the  value  of  the  goods  fo  unlhipped 
««  or  landed." 

By  §  7.  after  reciting,  that  tlie  perfons  concerned  in  carrying 
on  fuch  fraudulent  pra£lices  do  frequently  caufe  the  package  of 
fuch  goods  to  be  opened  on  board  the  fhip  during  the  time  fhe 
contiimes  in  port,  whereby  they  have  a  better  opportunity  to  re- 
land  the  faid  goods,  it  is  enacted,  "  That  if  the  package  of  any 
**  fuch  goods  (hall,  with  the  privity  or  coufent  of  the  mafter, 
*'  purfer,  or  other  perfon  taking  care  of  fuch  (hip  or  veflel,  be 
**  opened  on  board  any  fliip  or  veflel,  or  put  into  any  other  form 
*'  or  package  during  the  time  the  faid  fliip  or  vefl*el  remains  in 
*'  port,  without  leave  of  one  or  more  of  the  principal  officers  of 
*'  the  port,  the  faid  mafter,  purfer,  or  other  perfon  fhall  forfeit 
*'  one  hundred  pounds." 

By  §  I  r.  thefe  two  claufes  of  this  ftatute  are  only  to  have  con- 
tinuance for  three  years,  from  the  twenty-fifth  day  of  March  one 
thoufand  feven  hundred  and  nineteen,  and  from  thence  to  the  end 
of  the  then  next  feffion  of  parliament. 

But  they  have  been  continued  from  time  to  time,  and  are  further 
continued  by  36  G.  3.  c.  40.  to  the  twenty-ninth  ol  September  on« 
thoufand  eight  hundred  and  two,  and  from  thence  to  the  end  of 
the  then  next  feffion. 

[By  26  G.  3.  c.  40.  no  goods  fliall  be  Imported  in  any  veflel  be- 
longing to  Britijl)  fubjefts,  unlefs  the  mafter  have  on  board  a  ma- 
nifeft  in  writing  figned  by  him,  containing  the  names  of  the  feveral 
ports  where  the  goods  mentioned  in  the  manlfeft  fhall  have  been 
taken  on  board,  the  name  and  built  of  the  veflel,  and  the  true 
admeafurement  or  tonnage  thereof,  according  to  the  regifter  of 
the  fame,  together  with  the  chriftian  and  furname  of  the  mafter, 
and  the  port  or  place  to  which  the  veflel  belongs  ;  and  a  true  and 
particular  account  of  all  the  cargo,  and  of  all  packages  of  goods 
fo  taken  on  board,  with  the  feveral  marks  thereon  ;  and  of  the 
particulars  of  the  cargo  which  is  ftowed  loofe  ;  and  of  the  fol- 
lowing particulars  in  words  at  length,  viz.  the  feveral  numbers  of 
the  packages,  with  a  particular  defcription  thereof;  whether 
leaguer,  pipe,  butt,  puncheon,  hogfliead,  barrel,  or  other  cafk  or 
package,  defcribing  fuch  other  cafk  or  package  by  its  ufual  or  or- 
dinary name  •,  or  whether  cafe,  bale,  pack,  trufs,  cheft,  box,  bun- 
dle, or  other  package,  or  by  fuch  other  name  or  defcription  as  the 
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fame  i"3  ufually  called  or  known.  And  no  wine  fliall  be  imported 
from  any  place  not  fubje£\;  to  the  crown  of  Great  Britain  in  any 
(hip  or  vpflel  whatever,  unlefs  there  be  fuch  manifeft  on  board, 
verified  upon  oath  by  the  mafter,  at  the  place  where  the  wine 
(hall  be  taken  on  board,  before  the  Britijh  conful  or  other  chief 
Britijh  officer,  if  there  be  any  one  refident  at  or  near  to  fuch 
place.  Before  any  fhip  fhall  clear  out  for  this  country  from  any  For  the 
place  in  the  Britifi  dominions  in  foreign  parts,  the  mailer  of  her  inodeof au- 
lliall  deliver  a  manifeft  in  writing  to  the  chief  olficer  of  the  cuf-  manifefts"o^' 
toms,  at  or  near  to  fuch  place,  who  fliall  caufe  a  duplicate  thereof  fliip<;  in- 
to be  made,  and  fliall  indorfe  on  the  original  manifeft  his  name,  P"''^"e 
with  the  day  and  year  on  which  it  was  produced  to  him,  and  fhall  the  Eaft  in- 
then  return  the  original  to  the  mafter,  and  fhall  iipmediately,  upon  dies  and 
the  clearing  of  the  (hip,  tranfmit  the  duplicate  under  his  hand  and  ^^*!^^»  ^^^ 
feal  to  the  coUeftor  at  the  port  in  this  country  to  which  the  goods  c.  32!  §11. 
are  confIgneJ,and  to  which  the  jnanifeft  refers.  And  any  mafter 
importing  goods  without  a  manifeft,  or  not  included  therein,  or 
importing  any  wine  without  a  manifeft  fo  verified  as  aforefaid, 
fhall  forfeit  double  the  value  of  the  goods,  together  with  the  full 
duties  payable  on  them.  The  mafter,  on  his  arrival  within  four 
leagues  of  the  Briti/fj  coaft,  is  to  produce  his  manifeft  to  the  firft 
officer  of  the  culloms,  who  fliall  come  on  board,  and  give  him  a 
copy  of  it,  on  pain  of  forfeiting  double  the  value  of  the  goods,  and 
the  full  duties  due  thereon  ;  and  the  officer,  having  certified  fuch 
produdtion  on  the  back  of  the  manifeft,  is  to  tranfmit  the  copy  to 
the  proper  officer  at  the  port  of  confignment,  under  a  penalty  of 
100/.  If  the  mafter  or  mate  of  any  veffiel  importing  goods 
fliall  fuffer  bulk  to  be  broken  in  any  part  of  this  country,  or 
within  the  above  limits,  unauthorized  by  the  proper  officer, 
except  in  cafe  of  unavoidable  neceffity  and  diftrefs  of  weather,  of 
which  proof  (hall  be  made  on  oath  by  the  mafter  and  two  or 
more  of  the  mariners,  he  fliall  forfeit  200  /.  If,  upon  the  ar- 
rival of  any  veffi;l,  there  fliall  be  any  goods,  which  muft  be 
unavoidvibly  ftovv-ed  out  of  the  main  hold,  (except  fuch  part  of 
the  cargo  as  is  ftowed  on  the  chains,  or  in  other  parts  on 
the  outfide  of  the  veffi;!,)  the  officer  who  fhall  firft  go  on  board 
(hall  mark  or  feal  fuch  packages  in  fuch  manner  as  the  commif- 
fioners  of  the  cuftoms  (hall  diredl,  and  fhall  keep  a  particular 
account  thereof;  which  mark  ftiall  not  be  aUejred  before  the  goods 
contained  in  fuch  packages  fliall  be  landed,  by  fpecial  fuff^rance  in 
the  prefence  of  a  fuperior  officer  :  and  if  any  of  fuch  marks  ffiall 
be  defaced  with  the  privity  of  the  mafter,  he  and  the  mate  Ihall 
forfeit  200/.  each.  The  mafter  of  any  fuch  veffel  fliall,  within 
24  hours  after  her  arrival,  at  fuch  placec  as  fliall  be  appointed  by 
the  commiffioners  of  the  cuftoms,  make  entry  upon  oath,  of  her 
built,  burden  and  lading,  with  the  marks  and  contents  of  every 
parcel  on  board,  to  the  beft  of  his  knowledge  and  belief,  and  per- 
form every  thing  in  relation  thereto  before  the  chief  officer  of 
the  cuftoms  of  the  port,  as  diredled  by  13  and  14  Car.  2.  c.  il. 
under  the  penalty  of  1 00  /.,  to  whom  he  Ihall  at  the  fame  time 
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deliver  his  manifeft,  and  on  refufal  fliall  forfeit  200/.  If  the  re- 
port, manifeft,  and  goods  found  on  board  do  not  agree,  the  mafter 
{hall  lofe  200  /.  But,  where  it  fhall  be  made  appear  to  the  fatif- 
fa£lion  of  the  commiirioners,  that  the  cargo  imported  was  wholly 
taken  on  board  in  forcit-n  parts,  namihj:;  the  particular  places^ 
that  no  part  thereof  has  been  unlhipped,  and  that  the  manifeft 
hath  been  loft  without  fr.iud,  def;;ced  by  accident,  or  incorreft  by 
by  mirtake,  no  penalties  fliall  be  incurred  ;  and  if  any  goods  fhall, 
from  urgent  necclFity,  be  taken  on  board  of  any  veflel  after  the 
manifcft  fliall  have  been  attelled,  the  mafter  (hall  make  out  and 
fign  a  feparate  manifeft  of  all  fuch  good^;-,  which  manifeft  (hall  be 
fubje£ted  to  every  provifion  to  whicli  manifefts  properly  attefted 
are  fubje£led  ;  ajjd  in  fuch  cafe  the  penalties  inflicted  with  refpe£t 
to  goods  imported  without  a  manifeft  fhall  not  be  incurred,  if  the 
urgent  neceffity  of  fo  taking  fuch  goods  on  board  fliall  be  made 
appear  to  the  fatisfaftion  of  the  commiflioners.  If  any  part  of 
the  cargo  (hall,  after  the  veflei's  arrival  within  the  above  limits,  or, 
after  the  Hrft  production  of  the  mntrlfeft  to  the  officers  of  the  cuf- 
tom.s,  (whether  inferted  in  the  manifeft  or  not,)  be  thrown  over- 
board or  deftroyed,  (except  in  cafe  of  unavoidable  neceffity,  proof 
of  which  fiiall  be  made  to  the  fatisfa6tion  of  the  commiffioners,) 
the  mafter  fiiall  forfeit  200-/.  Every  importer,  is'c.  of  any  gooda 
fo  imported  fliall,  within  20  days  after  the  mafter  of  the  vefle! 
fhall  have  made  his  report,  or  after  the  expiration  of  the  time  with- 
in which  he  is  required  by  law  fo  to  do,  make  a  due  entry  thereof 
•with  the  proper  officer,  and  pay  the  duties  ;  and  on  failure  thereof 
the  officers  of  the  cuftoms  fliall  convey  the  goods  to  his  Majefty's 
warehoufe  ;  and  if  the  duties  are  not  paid  within  three  months, 
they  fliall  be  fold,  and  the  produce  applied  agreeably  to  12  Atine, 
c.  8.  But  this  fliall  not  apply  to  the  felling  of  any  goods  which 
jnay  by  law  be  entered  and  warehoufed,  upon  bond  given  for  the 
duties. 

No  drawback  flvaH  be  paid  an  tl-e  exportation-  of  any  goods,  if 
they  arc  in  bales  prefs-packed,  uniefs  the  fpscies,  quantities,  and 
qualities  thereof  fnall  be  verified  by  the  maftsr-packer,  or,  in  his- 
abfence,  by  his  fervant,  who  fliall  have  actual  knowledge  of  the 
contents  of  the  bales,  in  the  following  manner,  vix.  if  the  gooda 
are  packed  at  the  port  of  exportation,  or  within  10  miles  thereof, 
then,  by  oath  fubfcribed  on  the  entry  or  cocket,  before  the  chief 
officer  of  tlie  cuftoms  \  and  if  packed  up  at  any  greater  diftance, 
then  by  the  like  oath  made  before  fome  magiilrate  where  faeh 
mafter-packer  refides. 

§  18.  Na  entry  fliaH  pafs,  nor  any  debenture  be  made  out,  upon 
exportation  of  goods  entitled  to  drawback  or  bounty,  but  in  the 
name  of  the  real  owner,  if  relident  in  this  country,  who,  before 
he  receives  the  drawback,  fliall,  upon  the  debenture,  verify  bjr 
oath  that  he  is  the  real  owner,  and  that  the  goods  arc  bond  jide 
exported  to  foreign  parts,  and  have  not  been  relanded  in  this 
country  :  but,  if  he  fiiall  not  have  a  property  in  the  drawback,  he 
fhall,  at  the  entry  of  fuch  goods,  acknowledge  thereon  the  perfon 
0  vvho 
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who  is  entitled  thereto,  who  fhal!,  after  the  requifites  of  the  a£l 
are  complied  v.-ith,  receive  the  drawback.  But  this  a£t  (hall  not 
prevent  the  agent  of  any  corporation  or  company  from  making 
oath  to  entitle  them  to  a  drawback ;  nor  any  proprietor  of  lands 
in  any  Briti/Jj  colony,  nor  any  perfon,  from  exporting  goods  from 
any  other  place  than  that  of  his  rcficlence,  if  he  fliall  refide  at  any 
greater  dillance  than  20  mi!es  therefrom,  nor  any  perfon  from 
exporting  from  any  place,  other  than  that  at  which  he  refides,  any 
goods  of  Britijlj  manufa^flure  (hting  his  property)  in  the  name 
of  an  agent,  who  {liall  tcftify  on  oath,  on  tlie  back  of  the  debenture, 
befides  what  is  already  by  law  required  to  be  teflihed,  the  name 
of  the  real  proprietor  of  the  goods,  and  his  place  of  abode  ;  and 
fliaJl,  if  required  by  the  officer,  give  fuliicient  reafons  for  his 
knowledge  of  the  place  to  which  the  goods  are  to  be  exported. 

§  19.  No  bounty  fliall  be  paid  for  any  goods  exported  to  Irelatidy 
and  no  drawback  or  bounty  fnall  be  paid  for  goods  exported  to 
Guervfey  or  Jerfey^  nor  any  debenture  made  out  for  the  fame, 
until  a  certificate  fliall  be  produced  from  the  colledor,  comp- 
troller, and  furveyor  of  the  cuftoms,  or  any  two  of  them,  in  Ire- 
iand,  or  from  the  regiltrar  of  certificates,  or  other  chief  officer  of 
the  cuftoms  in  Gucrnfey  or  J>-'t'fey,  at  the  refpcillve  place  of  im- 
portation, certifying  that  the  fame  have  been  duly  landed  there. 

Goods  entitled  to  drawback,  !?"<-.  fliall  be  fliipped  for  exporta- 
tion by  the  proper  officer  only,  or  fuch  perfons  as  fliall  be  li- 
■cenfed  for  that  purpofe  by  the  commiOioners  ;  which  perfons  fhall, 
on  carrying  fuch  goods  on  board  any  veilcl,  give  iniormation 
thereof  in  writing  to  the  mafter,  for  enabling  him  to  give  notice 
•as  re<^uired  by  this  acl: ;  and  fuch  licence,  wlicn  granted,  fliall  not 
be  withdrawn,  unlcfs  the  perfon  licenfed  fliall  be  convifted  of 
fome  trefpafs  againlt  the  revenue  laws. 

The  licences  fliall  be  granted  to  fuch  perfons  as  are  by  law 
.entitled  to  put  fuch  goods  on  board,  and  fliall  give  proper  fe- 
curity.] 

It  may  in  the  general  be  obferved,  that  in  the  cafe  of  manu- 
factures prohibited  to  be  worn,  and  in  every  cafe  where  a  draw- 
back, bounty,  or  premium  is  allowed  on  the  exportation  of  any 
goods  or  manufactures,  a  bond  is  direcfted  to  be  taken,  with  con- 
dition for  the  exporting  of  fuch  goods  or  manufaclures,  and  that 
the  fame  fhall  not  be  relanded  in  any  part  of  Great  Britain, 
Where  this  is  the  cafe,  befides  all  other  penalties  and  forfeitures, 
the  penalty  of  fuch  bond  is  forfeited,  if  any  part  of  fuch  goods  ojT 
Bianufa<Sture§  be  relanded. 

,7.  In  divers  other  Cafes. 

By  the  13  ^  14  C.  2.  c.ii.  §  19.  it  is  enabled,  «  That  If  any 
**  of  the  officers  or  perfons  appointed  to  manage  the  cuftoms, 
*•  fearchers,  waiters,  or  other  perfon  or  perfons  whatfoever,  de- 
**  puted  and  appointed  by  or  under  them,  or  any  of  them,  or 
*'  any  other  authority  whatfoever,  and  employed  in  or  about  the 
**  affairs  of  the  cuftoms  and  fubfidles,  iliall  diredly  or  indireftly 
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**  take  or  receive  any  bribe,  recompencc,  or  reward  in  any  kliul 
**  whatfoever,  to  connive  at  any  falfe  entry  of  any  goods  or  mcr- 
*<  chandize  whereby  tlie  king's  majetly,  his  heirs  or  fiicceirors, 
*<  fliall  be  defrauded  or  hindered  in  or  of  his  cuftoms  or  fubfidies, 
**  or  other  funis  of  money,  or  goods  prohibited  to  be  exported  or 
**  imported,  be  fuffercd  to  pafs  by  way  of  importation  or  exporta- 
*'  tion;  the  perfon  or  perfons  fo  offending  ihall  forfeit  the  fum  of 
*'  one  hundred  pounds,  and  be  for  ever  afterwards  incapable  of 
**  any  office  or  employment  under  the  king's  majefty,  his  lieirs 
**  and  fucceflbrs,  or  any  autiiority  derived  from  them  ;  as  a!fo  the 
**  merchant,  mariner,  or  other  perfon  or  perfons,  who  fliall  give 
"  or  pay  any  fuch  bribe,  recomoence,  or  reward,  {hall  forfeit  the 
<'  fum  of  fifty  pounds." 

By  the  9  G  2.  <:•  35-  §  24.  it  is  enacted,  "  That  if  any  per- 
<*  fon  or  perfons  (iiall  offer  any  bribe,  recompencc,  or  reward,  to 
*'  any  officer  or  officers  of  the  cuftoms,  to  connive  at  or  permit 
*'  any  cuftomable  or  prohibited  goods  to  be  run  on  fliore,  or  to 
'*  connive  at  any  falfe  or  fliort  entry  of  any  fueh  goods,  or  to  do 
"  any  other  act  whereby  his  Majelly  might  be  defrauded  in  his 
*'  revenue,  every  fuch  perfon  and  perfons  fhall  for  every  fuch 
*'  offence,  whether  the  fame  offer  fhall  be  accepted  or  not,  forfeit 
**  the  fum  of  fifty  pounds." 

[By  the  24  G.  'i^-ftjf-  2.  r.  47.  §  32.  if  any  officer  of  the  navy, 
cuftoms,  or  excife,  Ihall  make  any  coUufive  feizure,  or  deliver  up, 
or  agree  to  deliver  up,  or  not  to  feize  any  vefit;!  or  goods  liable  to 
forfeiture,  or  fliall  take  any  bribe  for  non-performance  of  his 
dutj^,  he  fliall  for  every  offence  forfeit  500/.  and  be  rendered  in- 
capable of  ferving  in  any  office  civil  or  military  ;  and  if  any  per- 
fon fliall  give,  or  promife  to  give,  any  bribe,  or  make  any  collufive 
agreement  with  any  fuch  officer,  to  connive  at  any  a£f:  whereby  any 
of  the  provifions  relative  to  the  cuftoms  or  excife  may  be  evaded, 
he  fnall  for  every  fuch  offence  (whether  fuch  offer  or  agreement 
be  accepted  or  performed  or  not)  forfeit  500/.] 
[Extended  By  the  8  G.  i .  ^.  1 8.  §  3.  after  reciting   that  many  frauds  are 

by  190,3.  committed  to  the  prejudice  of  the  revenue,  in  the  clandeftine 
to  all  boats  running  of  goods  imported,  and  in  the  relanding  of  certificate 
&c.  built  Jo  goods,  as  well  as  in  exporting  wool  and  the  coin  of  this  kingdom, 
row  ..itn       ^    watermen  and  others  in  boats,  wherries,  pinnaces,  barges,  and 

morethan  •',,.  ...  ^  .  i       •  1     r         •    1  ? 

fix  oars,        g.iHies,  wliich  are  lometimes  rowed  with  nx,  eight,  or  twelve  oars, 

which  ihall    built  on  purpofc  for  the  fmuggling  trade,  and  in  cafe  of  their  being 

be  tound  purfucd  bv  the  officers  do  make  their  cfcape,  which  may  alfo  be  a 
either  upDn     ^  tl   •       •        •        i       •    r    a  •  •     •  ,->     1      ^,   --ni        -r 

theiaoaor  Hicans  ot  bringing  m  the  infection,  it  is  enacted,  "  Ihat  it  any 
water,  in  «'  boat,  wherry,  pinnace,  barge,  or  galley,  rowing,  or  made  or 
sny  port  of    tj  'ouiit  to  row,  with  mere  than  four  oars,  fliall  be  found  upon  the 

Great  En-  .    '  ,  ,  .  ,,'•_,  ,     r  •. 

tain,  or  "  water,  or  111  any  bargehoufe,  worfclioufe,  fned,  or  other  pl-ce, 

within  two  tc  within  any  of  the  counties  of  JWidcUcfcXy  Surrey^  Kent^ox  EJfcXy 

\\Tza  '"  •  **  ^'^  ^^  ^^  river  Thames,  eitlier  above  or  below  London  Bridge,  or 

and  by     '  "  wichin  the  limits  of  the  ports  of  London^  Sandivichy  or  Ipfivichy 

24  G.  3.  "  or  the  members  or  creeks  to  them  or  either  of  them  refpe^l- 

I'Lc^^to  all'  *'  ^^^^y  belonging,  fuch  boat,  wherry,  pinnace,  barge,  or  galley, 

byau,  &c.  "  with  all  her  .tackle  and  furniture,  or  the  value  thereof,  fliall  be 

♦'  forfeited. 
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**  forfeited,  and  fhall  and  may  be  feized  by  any  officer  or  officers  exceeding 
**  of  the  cuftoms  ;  and  the  owner  or  owners  thereof,  or  any  per-  feng^^^Vrom 
**  fon  ufing  or  rowing  in  any  fuch  boat,  wherry,  pinnace,  barge,  the  fore  part 
"  or  galley,  fhall  alfo  forfeit  the  fum  of  forty  pounds."  to'he"f™ 

fide  of  the  ftern-pofts  aloft,  and  the  length  of  which  fliall  be  greater  than  In  the  proportion  of  three 
feet  and  an  half  to  one  foot  in  breadth  ;  fubjedl  to  the  provifos  in  the  former  afts.] 

But  by  §  4.  it  is  provided,  "  That  this  a£l  fhall  not  extend,  or 
**  be  conftrued  to  extend,  to  any  barge  or  galley  belonging  to,  or 
«  to  belong  to  his  Majefty  or  the  royal  family,  or  any  of  them,  or 
**  to  any  long-boat,  yawl,  or  pinnace  belonging  to  and  ufed  in 
*'  the  fervice  of  any  merchant  fhip  or  vefTel,  or  to  fuch  boat, 
**  wherry,  pinnace,  barge,  or  galley  as  flaall  be  licenfed  by  the 
**  lord  high  admiral,  or  commiffioners  for  executing  the  office  of 
<*  lord  high  admiral,  or  the  major  part  of  the  fame  commiffioners 
"  for  the  time  being." 

By  the  4  7V.  is"  M.  c.  15.  §  14.  after  reciting,  that  it  is  found 
by  experience,  that  great  quantities  of  goods  are  daily  imported 
from  foreign  parts  in  a  fraudulent  and  clandeftine  manner,  with- 
out paying  the  cuftoms  and  duties  due  and  payable  to  their  Majef-. 
ties,  and  the  fame  hath  of  late  been  much  increafed  and  promoted 
by  ill  men,  who,  notwithftanding  the  laws  already  made,  do  un- 
dertake, as  infurers  or  otherwife,  to  deliver  fuch  goods  fo  clandef- 
tinely  imported,  at  their  charge  and  hazard,  into  the  houfes,  ware- 
houfes,  and  pofleffions  of  the  owners  thereof,  it  is  ena£led,  "  That 
*•  all  and  every  perfon  or  perfons,  who,  by  way  of  infurance  or 
*'  otherwife,  fhall  undertake  or  agree  to  deliver  any  goods  or  mer- 
"  chandizes,  to  be  imported  from  parts  beyond  the  feas,  at  any 
*'  port  or  place  within  this  kingdom  of  England^  dominion  of 
*'  Wales ^  or  town  of  Berivicky  without  paying  the  cuftoms  due 
"  and  payable  for  the  fame  at  fuch  importation,  or  any  prohi-< 
**  blted  goods  whatfoever,  or,  in  purfuance  of  fuch  agreement, 
"  fliall  deliver,  or  caufe  or  procure  to  be  delivered,  any  prohibited 
"  goods,  or  fliall  deliver,  or  caufe  or  procure  to  be  delivered,  any 
*'  goods  or  merchandizes  whatfoever,  without  paying  fuch  cuftoms 
*'  and  duties  as  aforefaid,  knowing  thereof,  and  all  and  every  other 
*'  aiders,  abettors,  and  affiftants,  ffiall  for  every  fuch  offence  for- 
*'  feit  the  fum  of  five  hundred  pounds,  over  and  above  all  other 
*'  forfeitures  to  which  they  are  already  liable  by  any  acl  in 
*'  force." 

And  by  §  15.  it  is  enaded,  "  That  all  and  every  perfon  or 
**  perfons,  who  fhall  agree  to  pay  any  fum  or  fums  of  money  for 
*'  the  infuring  or  conveying  any  goods  or  merchandizes  that  fhall 
**  be  fo  imported,  without  paying  the  cuftoms  and  duties  due  and 
**  payable  at  the  importation  thereof,  or  of  any  prohibited  goods 
*'  whatfoever,  or  fhall  receive  or  take  fuch  prohibited  goods  into 
"  his  or  their  houfe  or  warehoufe,  or  other  place  on  land,  or  fuch 
*'  other  goods,  before  fuch  cuftoms  or  duties  are  paid,  knowing 
«  thereof,  fiiall  for  every  fuch  offence  forfeit  the  like  fum  of  five 
**  hundred  pounds." 

By  the  9  G.  2.  c.  35.  §  21.  it  is  enaded,  «  That  all  water-. 
**  men,  carmen,  porters,  or  other  perfons,  employed  in  carrying 
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any  goods,  wares,  or  merchandizes  prohibited,  run,  or  clandef- 
tinely  imported,  upon  whom  or  in  whofe  cuftody  the  famelliall 
be  found  or  fcized,  knowing  the  fame  goods  to  be  prohibited, 
or  to  have  been  clandeflinely  run  or  imported  without  pay- 
ment of  the  cuftoms,  and  who  iliall  be  thereof  lawfully  con- 
victed upon  his,  her,  or  their  appearance  or  default,  upon  the 
oath  or  oaths  of  one  or  more  credible  witnefs  or  witnclTes,  or 
by  the  confeffion  of  the  party,  before  one  or  more  jullice  or 
juflices  of  the  peace  of  the  county,  divifion,  or  liberty  where 
fuch  offence  fhall  be  committed,  or  the  oitender  found,  which 
oath  fuch  juftice  or  juftices  are  hereby  required  to  adminifter, 
fhall  forfeit  treble  the  value  of  all  fuch  goods." 
By  the  8  G.  i.  c.  i8.  §  lo.  it  is  enacted,  "  That  if  any  pcr- 
fon  or  perfons  lliall  receive  or  buy  any  goods,  wares,  or  mer- 
chandizes, clandeftinely  run  or  imported,  before  the  fame  fliall 
have  been  legally  condemned,  knowing  the  fame  to  be  fo  clan- 
deftinely run  or  imported,  and  fliall  be  thereof  lawfully  con- 
victed upon  his,  her,  or  their  appearance  or  default,  upon  the 
oath  or  Oiths  of  one  or  more  credible  witnefs  or  witnefles,  or 
by  the  confeffion  of  the  party,  before  one  or  more  juitice  or 
juftices  of  the  peace  of  the  county,  divifion,  or  liberty  where 
fuch  offence  fhall  be  committed  or  the  offender  found,  which 
oath  fuch  juftice  or  juftices  of  the  peace  are  hereby  required 
to  adminifter,  the  perfon  fo  convicted  fliall  forfeit  the  fum  of 
twenty  pounds." 

By  §  27.  this  claufe  v/as  to  have  continuance  for  the  fpace  of 
two  years,  from  the  twenty-fifth  day  of  Manh  one  thoufand  feven 
hundred  and  twenty-two,  and  from  thence  to  the  end  of  the  then 
next  feflion  of  parliament. 

But  it  has  been  from  time  to  time  continued,  and  by  the 
fiS  G.  3.  c.  23.  was  continued  till  the  twenty-ninth  day  of  Sep" 
timber  one  thoufand  feven  hundred  and  ninety-five,  and  from 
thence  to  the  end  of  the  then  next  felTion  of  parliament. 

By  1 1  G.  I.  c.  30.  §  16.  it  is  enatted,  *'  That  if  any  perfon 
**  or  perfons  fhall  knowingly  harbour,  keep,  or  conceal,  or  fliall 
**  knov^ingly  permit  or  fuffer  to  be  harboured,  kept,  or  concealed, 
"  any  prohibited  goods,  or  any  run  goods,  wares,  or  merchandizes 
'*  whatfoever,  which  are  liable  to  any  duty  or  duties  of  the  cuf- 
•*  toms,  the  party  or  parties  offending  therein,  whether  he,  fhe, 
**  or  they  have  or  have  not,  or  do  or  do  not  claim  or  pretend  to 
"  have  any  property  or  intereft  in  fuch  goods,  wares,  or  mer- 
*'  chandize  fo  harboured,  kept,  or  concealed,  fliall  for  every  fuch 
**  offence  fotfcit  fuch  goods,  wares,  and  merchandizes,  and  treble 
"  the  value  thereof." 

By  §  i8  ^  19.  it  is  ena€ted,  **  That  if  any  perfon  or  perfons 
*'  fhall  off^er  or  expofe  to  fale  any  prohited  goods,  wares,  or  mer- 
**  chandizes  whatloever,  or  arty  which  a£tually  have  been,  or  fhall 
**  by  the  party  or  parties  offering  or  expofing  the  fame  to  fale 
*'  be  pretended  to  have  been  run,  all  fuch  goods,  wares,  and  mer- 
**  chandizes,  together  with  the  package  including  and  containing 
**  the  fame,  flialJ  be  fcrfeked,  and  (hall  or  may  be  fcized  by  the 
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**  party  or  parties  to  whom  the  fame  fliall  be  fo  offered  ovexpofed 
**  to  fale;  and  the  perfon  or  perfons,  fo  offering  or  expofing  fuch 
**  prohibited  or  run  goods,  wares,  and  merchandizes  to  fale,  (hall 
"  forfeit  the  treble  vahie  thereof." 

By  §  20  ^  21.  it  is  enacted,  "  That  all  prohibited  or  run 
**  goods,  wares,  or  merchandizes  whatfoever,  fo  or  as  fuch 
*'  bought  by  any  perfon  or  perfons  whatfoever,  together  with  the 
**  package  containing  the  fame,  fhall  be  forfeited,  and  fhali  or  may 
**  be  feized  and  taken  from  the  buyer  or  buyers  thereof  by  the 
**  feller  or  fellers  thereof  ;  and  the  perfon  or  perfons  who  lliall 
*'  buy  any  fuch  prohibited  or  run  goods,  wares,  or  merchandizes, 
'*  or  which  by  the  feller  at  the  time  of  felling  thereof  fhall  be 
**  pretended  to  be  either  prohibited  or  run,  (hall  forfeit  treble  the 
*'  value  thereof." 

But  by  §  21.  it  is  declared,  **  That  it  is  not  meant  or  intended 
**  by  this  adl,  that  as  well  the  party  or  parties  buying,  as  alfo  the 
*'  party  or  parties  felling  or  offering  or  expofing  to  fale  fuch  goods, 
*'  wares,  or  merchandizes  as  aforefaid,  Ihall,  in  any  cafe  or  cafes, 
<*  both  and  each  of  them  refpe<ftively  forfeit,  or  be  profecuted, 
*'  for  the  treble  value  of  one  and  the  fame  identical  parcel  or  par- 
**  eels  of  fuch  goods,  wares,  or  merchandizes ;  but  that  the  party 
*'  or  parties,  whether  buyer  or  feller  of,  or  offering  or  expofing  to 
**  fale  fuch  goods,  wares,  or  merchandizes,  who  with  effect  (hall 
*'"  firft  profecute  the  other  of  the  faid  parties  for  the  treble  value  of 
*•'  fuch  goods,  wares,  and  merchandizes,  ffiall  in  every  fuch  cafe  or 
**  cafes  be  and  is  hereby  declared,  difcharged,  and  acquitted  of 
**  and  from  the  like  forfeiture,  or  being  profecuted  for  or  on  ac- 
**  count  of  the  treble  value  of  fuch  goods,  wares,  and  merchan- 
'*  dizes,  for  and  on  account  whereof  the  other  party  or  parties 
**  {hall  be  profecuted  with  effect." 

By  the  8  Anne^  c.  7-  §  17.  it  is  enacted,  '*  That,  befides  the  for- 
**  feiture  of  fuch  goods,  all  perfons,  to  whofe  hands  any  prohi* 
<*  bited  or  uncuftomed  goods  fhall  knowingly  come  after  the  un- 
*'  fliipping  thereof,  (hall  forfeit  treble  the  value  thereof,  together 
**  with  ail  horfes  and  other  cattle  and  carriages  made  ufe  of  in 
*'  the  removing,  carriage,  or  conveyance  of  any  of  the  aforefaid 
**  goods." 

By  the  8  Anm^  c.  \i^.  §  id.  it  is  enabled,  *'  That,  befides  the 
*'  forfeiture  of  fuch  certificate  goods,  every  perfon  or  perfons,  to 
**  whofe  hands  any  certificate  goods  fliall  come  knowingly  after 
**  the  unfliipping  thereof,  fliall  forfeit  double  the  amount  of  the 
**  drawback  for  fuch  goods,  together  with  all  the  horfes  or  other 
**  cattle  and  carriages  made  ufe  of  in  removing,  carriage,  or  con- 
*'  veyance  of  the  fame." 

By  the  9  G.  2.  c.  35.  §  30.  it  is  enacted,  "  That  if  any  per- 
**  fon  or  perfons,  who  keep  or  fliall  keep  any  tavern,  ale-houfe, 
•*  vidtualling-houfe,  or  other  houfe,  where  ale,  wine,  brandy,  or 
**  other  ftrong  liquors  fliall  befold  by  retail, fliuU  knowingly  receive, 
**  harbour,  or  entertain  any  perfon  or  perfons,  againfl:  whom  any 
«'  capias  or  other  procefs  of  arrefl:  fliall  have  iffued,  for  having 
<<  beat,  abufed,  or  obftrucled  any  oflicer  or  officers  of  the  cuftoms 
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**  in  the  execution  of  their  office,  or  for  any  offence  or  offences 
«'  that  are  or  fhall  be  comniitted  againfl  any  of  the  laws  now  in 
•'  being  for  preventing  frauds  in  relation  to  the  revenues  of  the 
«*  cuftoms,  or  for  any  crime  or  crimes  whatfoever  that  fhall  be 
•*  committed  or  done  in  prejudice  of  the  faid  revenue,  and  to 
•*  which  capias  or  other  procefs,  the  (heriff,  or  other  officer  having 
**  execution  of  the  faid  procefs,  flv'ill  have  returned,  that  fuch 
•*  perfon  or  perfons  cannot  be  found,  and  which  perfon  or  per- 
*'  fons  fliall  not  have  appeared  to  the  faid  procefs  ;  or  (hall 
**  knowingly  harbour,  receive,  or  entertain  any  perfon  or  per- 
**  fons  who,  having  been  in  prifon  for  any  of  the  faid  offences, 
*'  fhall  have  efcaped,  or  who  fhall  have  been  convidled  for  the 
*'  fame,  and  fhall  fly  from  juftice,  fhall  forfeit  one  hundred 
*<  pounds,  and  be  rendered  incapable  of  having  a  licence  for 
**  keeping  any  tavern,  ale-houfe,  or  viclualing-houfe,  or  felling 
«  wine,  ale,  brandy,  or  other  flrong  liquors  by  retail  for  the  fu- 
««  ture." 

But  by  §  31.  it  is  provided,  "  That  no  perfon  fhall  fuffer  any 
<*  penalty  or  dlfability,  for  fuch  receiving,  harbouring,  or  enter- 
*'  taining,  unlefs  public  notice  fhall  have  been  given  fix  days  be- 
**  fore,  in  two  fucceeding  Gazettes^  of  the  abfconding  of  the  per- 
*^  fon  or  perfons  who  fhall  be  fo  received,  harboured,  or  enter- 
*'  tained,  and  alfo  by  writing  to  be  fixed  to  the  door  of  the  parifh 
**  church  where  fuch  perfon  or  perfons  laft  dwelt  before  his  ab- 
**  fconding." 

By  the  19  G.  2.  c.  34.  §  6.  it  is  enacted,  "  That  if  any  officer 
<*  or  officers  of  his  Majefly's  revenue,  or  other  perfon,  being  em- 
*•  ployed  in  the  feizing,  or  conveying,  or  fecuring  any  wool  or 
**  goods  forfeited  on  account  of  their  being  prohibited  or  uncuf- 
*'  tomed  goods,  or  in  endeavouring  to  apprehend  any  offender 
*'  againfl  this  a61:,  fliall  be  beat,  wounded,  or  maimed,  or  killed 
*'  by  any  offender  againfl  this  a6l,  or  the  faid  wool  or  other  goods 
*'  fliall  be  refcued,  by  perfons  armed  as  in  this  a<fl  is  before  men- 
**  tioned,  in  all  fuch  cafes  refpedlively,  the  inhabitants  of  every  rape 
**  or  lath,  in  fuch  counties  as  are  divided  into  rapes  and  laths,  and 
*'  in  every  other  county,  the  inhabitants  of  every  hundred,  where 
**  fuch  fatls  fliall  be  committed,  within  that  part  oi  Great  Britain 
*'  called  England,  fliall  make  full  fatisfa£lion  and  amends  for  all 
**  the  damages  which  fuch  officers  or  perfons  fhall  refpe6lively 
*'  fuffer  by  fuch  beating,  wounding,  and  maiming  rcfpe£lively,  and 
*'  by  the  lofs  of  fuch  goods  fo  feized  and  refcued ;  and  fliall  alfo 
*'  pay  the  fum  of  one  hundred  pounds,  for  each  perfon  fo  killed, 
*'  to  the  executors  or  adminiflrators  of  fuch  officer  or  perfon  fo 
*'  killed  as  aforefaid ;  and  that  fuch  refpe£live  officers  and  other 
*'  perfons,  and  their  faid  executors  and  adminiflrators  fhall  be,  and 
*'  are  hereby  enabled  to  fue  for  and  recover  fuch  their  damages, 
**  fo  as  the  fum  to  be  recovered  for  fuch  beating,  wounding,  of 
*'  maiming  fhall  not  exceed  forty  pounds,  nor  for  the  lofs  of  the 
*'  goods  two  hundred  pounds,  againft  the  inhabitants  of  the  faid 
*'  rape  or  lath,  in  fuch  counties  as  are  divided  into  rapes  or 
**  laths,  and  in  every  other  county,  the  inhabitants  of  every  hun- 
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f*  dred,  who  by  this  adl  fhall  be  made  liable  to  anfwer  all  or  any 
"  part  thereof." 

But  by  §  8.  it  is  provided,  "  That  where  any  offender  (hall  ht 
"  apprehended,  and  convicled  of  fuch  offence  within  the  fpace  of 
**  fix  calendar  months  after  the  offence  is  committed,  no  hun- 
*'  dred,  rape,  or  lath,  or  any  inhabitant  thereof,  fhall  be  in  any- 
*'  wife  fubjccSt  to  make  any  fatisfatlion  for  fuch  damages,  or  td 
**  pay  the  faid  one  hundred  pounds  to  the  executors  or  admini- 
**  ftrators  of  fuch  killed  perfon." 

By  22  G.  2.  c.  36.  after  reciting,  that  great  quantities  of  foreign 
cmbrnidery  continued  to  be  brought  into  and  fold  within  this 
kingdom,  the  importation  whereof  is  contrary  to  divers  a£ls  of 
parliament,  it  is  enacled,  "  That,  from  and  after  the  firft  day 
*•  of  July  one  thoufand  feven  hundred  and  forty-ninCj  :)0  foreign 
*'  embroidery,  or  gold  or  filver  brocade,  fliall  be  imported  or 
*'  brought  into  Great  Britain ^  upon  pain  of  being  forfeited  and 
"  burnt,  and  upon  the  further  penalty  of  one  hundred  pounds, 
*'  to  be  paid  by  the  importer  thereof,  for  each  piece  or  parcel  fo 
*'  imported." 

In  a  cafe  referved,  in  an  action  for  the  penalty  of  one  hundred  MS.  Rep. 
pounds  for  bringing  in  foreign  embroidery,  it  was  ftated,  that  the  ^3-  Dyfoa 
defendant,  whilft  he  was  in  France^  had  worn  an  embroidered  Lor/vnl 
waiftcoat,  which  was  made  in  France  ;  and  that  this  waiftcoat  was  Hers,  Eaft. 
brought  over  in  his  portmanteau  when  he  came  to  England.     The   ^  r*^'*'* 
queftion  was,  Whether  he  were  liable  to  the  penalty  infli6led  by 
the  22  G.  2.?      It  was  holden,   that  he  was  not;  and  by  Lord 
Mansfield^  Ch.  J.  the  intention  of  that  ftatute  was  to  prevent  the 
bringing  in  of  foreign  embroidery  for  fale,  and  not  to  hinder  a 
gentleman  from   bringing  in  his   wearing  apparel.      If  the  de- 
fendant were  liable  in  this  cafe  to  the  penalty,  the  waiftcoat  might 
have  been  feized  in  his  portmanteau;    and  if  it  could  have  been 
feized  in  his  portmanteau,  it  might  have  been  taken  off  his  back; 
the  confequence  of  which  would  be,  that  any  perfon,  even  a 
foreigner,   coming  from  a  foreign  part,  nVight  be  ftripped  naked, 
as  foon  as  he  fets  his  feet  on  the  Britip  fhore. 

(G)  Of  the  corporal  Panlfhrnents  to  which  Perfons 
who  have  been  guihy  of  Smuggling,  or  of  fuch 
Pradlices  as  have  a  dired:  Tendency  thereto,  are 
liable, 

I.  Imprifonment. 

T)Y  the  13  y  14  C. 2.  r.  II.  §  6.  it  is  enacted,  «  That  if  any 
-*-^  "  ofhcer  or  officers  of  the  cuftoms  fhall  be,  by  any  perfon  or 
**  perfons  armed  with  club  or  any  manner  of  weapon,  forcibly 
"  hindered,  affronted,  abufed,  beaten,  or  wounded,  either  on 
**  board  any  (hip  or  veffel,  or  upon  the  land  or  water,  in  the  due 
"  execution  of   their  office,  all  and  every  perfon  or  perfons  fo 

"  refitting, 
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•'  refiftlng,  afFrontlng,  abufing,  or  wounding  the  faid  officef  or 
•'  officers,  or  their  deputies,  or  fuch  as  ihall  act  in  their  aid  or 
**  sfliftance,  fhall  by  the  next  jufiice  of  peace,  or  other  magiflratc, 
**  be  committed  to  prifon,  there  to  remain  till  the  next  quarter- 
"  feffions ;  and  the  juilices  of  peace  of  the  faid  quarter-feihons 
**  are  hereby  empowered  to  punifh  the  offender  by  fine,  not 
**  exceeding  one  hundred  pounds,  and  the  offender  is  to  remain  in 
**  prifon,  till  he  be  difcharged  by  order  of  the  Exchequer,  both  of 
*'  the  fine  and  of  the  imprifonnient,  or  difcover  the  perfon  that 
**  fet  him  on  work,  to  the  end  that  he  may  be  legally  proceeded 
«  againft." 

By  §  8.  it  isenacied,  "  That  if  any  officer  of  any  port,  mem- 
**  ber,  or  creek,  Ihall  grant  or  make  any  falfe  certificate  of  any 
*'  goods  or  merchandizes' which  fhould  have  been  landed  out 
•*  of  any  fliip  or  veffel,  fuch  officer  fliall  fuffer  one  year's  impri- 
**  fonment  without  bail  or  mainprizc,  and  be  further  liable  to 
«  fuch  corporal  punifhment  as  the  court  of  Exchequer  (hall  think 
«  fit." 

By  the  5  G.  i.  c.  1 1.  5  7.  it  is  ena£l:ed,  "  That  if  any  mafter, 
•*  puifer,  or  other  perfou  taking  charge  of  any  fliip  or  veffel,  fhall 
•'  permit  or  fuffer  any  goods  prohibited  to  be  worn  in  this  king- 
<'  dom,  or  any  foreign  goods  (hipped  for  parts  beyond  the  feas  to 
**  be  unfhipped  or  landed,  or  tlie  package  of  any  fuch  goods  to 
*'  be  opened  or  put  into  any  other  form,  during  the  time  the  faid 
*'  fhip  or  veflel  remain  in  port,  without  leave  of  one  or  more  of 
"  the  principal  officers  of  the  port,  fuch  mailer,  purfer,  or  other 
*'  perfon  fliall,  befules  being  fubjedl  to  the  forfeiture  of  one  hun- 
*'  dred  pounds,  futTcr  fix  months  imprifoniBcnt  without  bail  or 
*'  mainprize." 

By  6  G.  I.  c.  21.  §  32.  after  reciting,  that  illegal  importations 
and  exportations  cannot  be  carried  on  by  fhips  or  veffels,  if  the 
mafters  or  commanders  thereof  do  take  due  care  to  prevent  the 
fame,  it  is  enacted,  *'  That  if  the  mailer,  purfer,  or  other  perfon 
*'  taking  charge  of  any  ffiip  or  veffel,  ffiall  fuffer  any  uncuftomed 
*'  or  prohibited  goods  to  be  put  out  of  the  faid  fliip  or  veffel,  into 
*'  any  hoy,  lighter,  boat,  or  bottom,  to  be  laid  on  land,  or  (hall 
**  fuffer  any  wool,  wool-fells,  movtlings,  fiiortlings,  yarn  made  of 
**  wool,  wool-flocks,  fuller's-earth,  fulling-clay,  or  tobacco-pipe- 
**  clay,  tO'be  put  on  board  fuch  (hip  or  veffel,  to  be  carried  to  parts 
*'  beyond  the  feas,  he  or  they  fo  offending,  being  convicted 
•'  thereof,  (liall,  befides  the  penalties  and  forfeitures  to  which 
**  they  will  be  liable  by  any  law  now  in  being,  fuffer  fix  months 
*'  imprifonment  without  bail  or  mainprize." 

By  the  8  G.  i.  r.  18.  §  10.  after  directing  that  any  perfon  or 
perfons,  convicled  of  knowingly  receiving  or  buying  any  run 
goods  before  the  fame  (liali  have  been  lawfully  condemned,  fhall 
be  liable  to  a  diftrefs  for  the  penalty  of  twenty  pounds  given  by  the 
8  G.  I,  c.  18,  §  10.  it  is  enacted,  "  That,  for  want  of  fuch  dif- 
**  trefs,  every  fuch  offender  fhall  be  committed  to  prifon,  without 
'^^  bail  or  maipprjze,  for  the  fpace  of  three  moiiths." 
~  •  2*  Whipping. 
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2.  Whipping. 

By  the  9  G.  2.  c.  35.  §  18.  it  is  enacled,  "  That  upon  informa- 
•'  tion,  to  be  given  upon  oath  before  one  or  more  juftices  of  the 
**  peace  in  any  county,  city,  or  liberty,  that  any  perfon  or  perfoas 
•*  are  or  (hall  be  lurking,  waiting,  or  loitering  within  five  miles 
•'  from  the  fea  coaft,  or  from  any  navigable  river,  and  that  there 
*'  is  reafon  to  fufpe£t,  that  they  wait  with  intent  to  be  aiding 
**  and  aflifting  in  the  running,  landing,  or  carrying  away  any 
•*  prohibited  or  uncuftomed  goods,  it  fhall  and  may  be  lawful 
•*  for  every  fuch  juftice  and  juftices  to  caufe  all  fuch  perfons  to 
•*  come  and  be  brought  before  him  and  them,  and  to  grant  his 
*<  or  their  warrant  or  warrants  for  the  apprehending  fuch  offender, 
**  and  bringing  him  or  them  before  any  of  the  faid  juftices  of  the 
**  peace  ;  and  if  fuch  perfons  flial!  not  give  a  fatisfadlory  account 
"  of  themfelves,  and  their  callings  and  employments,  or  other" 
*'  wife  make  it  appear  to  the  fatisfa6lion  of  fuch  juftice  or  juf- 
*'  tices,  that  they  are  not  to  be  employed  or  concerned  in,  or  to 
•*  be  aiding  or  aflifting  in,  the  carrying  on  any  fraudulent  or 
«'  clandeftine  trade,  or  unlawful  bufinefs  or  occupation,  and  are 
«*  not  at  fuch  place  as  afarefaid,  with  intent  to  carry  on  the  faid 
•'  clandeftine  praflices,  then  every  fuch  perfon,  who  (hall  not 
«*  give  fuch  account  and  fatisfaftion  to  fuch  juftice  or  juftices, 
*'  flial!  be  committed  to  the  houfe  of  corretlion,  there  to  be  whipt 
*<  and  kept  to  hard  labour,  for  any  time  whicli  fuch  juftice  or 
**  juftices  fhall  in  his  or  their  difcretion  think  meet,  not  exceed- 
**  ing  one  month." 

But  by  §  19.  it  is  provided,  '*  That  if  any  perfon' or  perfons,  fo 
**  broue;ht  before  fuch  juftice  or  juftices,  ftiail  defire  time  for  the 
*'  making  it  appear,  that  he  or  they  is  or  are  not  concerned  in 
**  any  of  the  faid  fraudulent  or  clandeftine  practices,  fuch  perfon 
**  or  perfons  fliall  not  be  punlfhed  by  whipping  or  other  correc- 
**  tion;  but  that  tlien,  and  in  every  fuch  cafe,  it  fliall  and  may 
'*  be  lawful  for  every  fuch  juftice  and  juftices  to  commit  fuch 
♦'  perfon  and  perfons  tr)  the  common  gaol,  there  to  remain  and 
*'  continue,  until  he  or  they  ftiall  give  fuch  account  of  him  or 
*'  themfelves,  ot  make  proof  of  tlic  matters  aforefaid  to  the  fatif- 
**  faftion  of  fuch  juftice  or  juftices.  or  until  fuch  perfon  or  per- 
*'  fons  fhall  give  and  find  good  and  fufficient  fecurity,  to  the  ap-. 
'*  probr.tlon  and  fatisfaClion  of  the  faid  juftice  or  juftices,  not  tot 
'*  be  }<u''ty  of  any  of  the  faid  offences,  or  fraudulent,  clandeftine,. 
*'  or  indirect  pradlices.'* 

By  §  21.  after  dire£ting,  that  all  watermen,  carmen,  porters, 
and  other  perfon?,  convicted  of  carrying  any  goods  or  merchan-» 
dizes,  knov/ing  the  fame  to  be  prohibited  or  run,  {[ypM  be  liable  ta 
a  diftrcfs,  for  the  penalty  of  treble  the  value  of  fuch  goods  given 
by  the  9  G.  2.  r.  35.  §  2 1.'  it  is  enacted,  *'  That  for  want  of  fuch. 
•'  diftrefs,  every  fuch  ofFender  fnall  be  committed  to  the  houfo 
**  of  corre^ion,  there  to  be  whipt  and  kept  to  hard  labour,  for- 

.  *<  any: 
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*'  any  time  which  the  judlcc  or  judicee  of  the  peace  committing 
*'  him  or  her  fliall  in  his  or  their  difcretion  judge  meet,  not  ex- 
'«  ceeding  three  months." 

3.  Tranfportation. 

By  6  G.  I.  c.  71.  §  34.  after  recitinj;^,  that  the  puniihment  al- 
ready inflicted  by  law  on  fuch  as  fhall  forcibly  obftruO:  ofhcers 
of  the  cuftoms  in  the  due  performance  of  their  duty,  has  proved 
infufficient,  it  is  enacted,  "  That  if  any  officer  or  officers  of  the 
**  cuftoms  be  forcibly  hindered,  wounded,  or  beaten,  in  the  due 
*'  execution  of  their  office,  by  any  perfons  armed  with  club  or 
•*  any  manner  of  weapon,  tumultuoufly  aflembled  in  the  day  or 
"  night  to  the  number  of  eight  or  more  perfons,  all  and  every 
*'  perfon  or  perfons  fo  hindering,  wounding,  or  beating  the  faid 
*'  officer  or  officers,  or  fucli  as  fliall  a£l:  in  their  aid  or  affiftance, 
**  being  convicted  thereof,  fliall,  by  order  of  tlie  court  before 
*'  whom  fuch  offi^nder  or  offenders  fliall  be  convicted,  be  tranf- 
**  ported  to  fome  of  his  Majefty's  colonies  and  plantations  in 
*'  America,  for  fuch  term  as  the  court  ffiall  think  fit,  not  exceed* 
**  ing  feven  years,  in  the  fame  manner  as  by  an  a6l  made  in  tlie 
*'  fourth  year  of  his  prefent  Majefty's  reign,  intituled,  ^/i  aElforthe 
*'  further  preventing  robbery.  Sec.  tlie  offenders  therein  mention- 
"  ed  are  to  be  tranfportcd  to  the  faid  colonies  and  plantations." 

By  the  8  G.  j.  c.  18.  §  6.  it  is  enacted,  "  That  all  and  every 
"  perfon  and  perfons,  who  iliall  be  found  pafllng  knowingly  and 
*'  willingly  with  any  foreign  goods  or  (^mmodities,  landed  from 
"  any  ffiip  or  veflel,  without  the  due  entry  and  payment  of  the 
*'  duties  by  law  charged  thereon,  in  his,  her,  or  their  cuftody, 
**  from  any  of  the  coafts  of  this  kingdom,  or  within  the  fpace  cf 
*'  twenty  miles  of  any  of  the  faid  coafts,  and  ffiall  be  more  than 
"  five  perfons  in  company';  or  ffiall  carry  any  offi^nfive  arms  or 
•*  weapons  -,  or  wear  any  vizard,  mafk,  or  other  difguife,  when 
*♦  paffing  with  fuch  goods  or  commodities  as  aforefaid  ;  or  ffiall 
**  forcibly  hinder  or  refift  any  officers  of  the  cuftoms  in  the 
"  feizing  or  fecuring  any  forts  or  kinds  of  run  goods  or  com- 
"  modities,  ffiall  be  deemed  and  taken  to  be  runners  of  foreign 
**  goods  and  commodities,  within  the  meaning  of  this  prefent 
*'  a6t  -,  and  being  convi£ted  of  or  for  any  of  the  faid  offences, 
*'  for  which  he,  ffie,  or  they,  fo  convi£ted,  are  by  this  prefent 
*'  a£l  declared  to  be  deemed  and  taken  to  be  runners  of  foreign 
*'  goods  and  commodities,  ffiall  be  adjudged  guilty  of  felony,  and 
*'  ffiall  for  fuch  his,  her,  or  their  offence  be  tranfported  as  a  felon 
*'  to  fome  of  his  Majefty's  colonies  or  plantations  in  America^  there 
•'  to  remain  for  the  fpace  of  feven  years,  in  the  fame  manner  as 
"  felons  are  appointed  to  be  tranfported  by  an  a6t  made  in  the 
**  fourth  year  of  his  Majefty's  reign,  intituled,  A/i  aB  for  the  fur- 
**  ther  preventing  robbery^  &c.  and  by  another  a£l  made  in  the 
*'  fixth  year  of  his  Majefty's  rci;^n,  intituled,  An  aci for  the fur^- 
**  ther  preventing  robbery^   &c." 

H 


^  the  9  G.  2.  c.  35.  §  10.  after  reciting,  that  divers  diflblute 
and  diforderly  perfons  frequently  appear  in  great  gangs  near  the 
fea-coafts,  and  the  fhores  of  navigable  rivers,  and  in  and  about 
towns  and  villages  adjacent  thereto,  and  in  divers  other  parts  of 
this  kingdom,  carrying  fire-arms  and  other  offenfive  weapons,  to 
the  great  terror  of  his  Majefty's  fubje£ls,  and  the  hindrance  of 
the  civil  officers,  and  the  officers  of  the  cuftoms  and  excife,  in 
the  execution  and  difcharge  of  their  duty,  and  daring  their  abode 
there  commit  great  fpoil  and  devaftation  on  the  eltates  there- 
abouts, in  order  to  be  aiding  and  affifting  in  the  clandeftine  run- 
ning, landing,  or  carrying  away  prohibited  and  uncuftomed  goods, 
and  to  refcue  the  fame,  after  feizure,  from  the  officers  of  the  cuftoms 
and  excife,  and  to  watch  for  opportunities  for  that  purpofe  ;  and 
that  feveral  officers  of  the  revenue,  and  other  their  affiftants,  have 
been  wounded,  maimed,  and  fome  of  them  murdered  in  the-exe- 
tion  of  their  office,  and  great  quantities  of  run  goods  have  been 
refcued  after  feizure,  and  ffierilFs,  and  other  chief  officers  have 
been  forcibly  hindered  from  the  execution  of  procefs,  it  is  ena£l- 
€d,  **  That,  upon  information  to  be  given  on  oath,  before  any 
*'  one  or  more  of  his  Majefty's  juftices  of  the  peace  in  any 
**  county,  city,  or  liberty,  that  any  perfons  to  the  number  of  three 
**  or  more,  are  or  have,  after  the  24th  day  of  Ji'fie  in  the  year 
*'  of  our  Lord  one  thoufand  feven  hundred  and  thirty-fix,  been 
**  aflembled  for  any  of  the  purpofes  aforefaid,  and  are  or  have 
*'  been  armed  with  fire-arms  or  other  ofFenfive  weapons,  fuch 
*'  juftice  or  juftices  of  the  peace  fhall  and  may  grant  his  or  their 
•*  warrant  to  the  conftables,  headboroughs,  and  other  peace  offi- 
**  cers,  or  any  of  them  requiring  fuch  officer  and  officers,  refpec- 
*'  tively,  to  take  to  his  and  their  affiftance  as  many  of  his  Ma- 
*'  jefty's  fubje£ls  as  may  be  thought  necefTary,  for  the  appre- 
•*  hending  all  and  every  perfon  and  perfons  againft  whom  fuch 
*'  information  ffiall  be  given  as  aforefaid,  and  fuch  juftice  or 
'*  juftices  (hall  and  may,  if  upon  due  examination  he  fhall  find 
**  caufe,  commit  all  and  every  or  any  of  the  faid  perfon  and  per- 
•*  fons  to  the  next  county  goal,  there  to  remain  without  bail  or 
**  malnprize,  until  he,  (lie,  or  they  fhall  be  difcharged  by  due 
**  courfe  of  law ;  and  all  and  every  fuch  perfon  and  perfons,  upon 
**  due  proof  of  his,  her,  or  their  being  aflembled  and  armed  as 
*'  aforefaid,  in  order  to  be  aiding  and  affifting  in  the  clandeftine 
*'  running,  landing,  or  carrying  away  prohibited  or  uncuftomed 
<*  goods  ;  and,  upon  convi£lion  of  and  for  fuch  offence,  fliall  be 
*'  adjudged  guilty  of  felony,  and  fliall  be  tranfported  as  a  felon, 
*'  to  fome  one  of  his  Majefty's  colonies  or  plantations  in  Amcricaf 
**  there  to  remain  for  feven  years." 

.  The  defendant  having  been  indi£led  upon  this  ftatute,  it  was  Str.  1166. 
found  by  a  fpecial  verdi£t,  tliat  there  were  above  three  in  com-  ^'^l.^'"," 
pany,  and  that  all  the  others  had  fire-arms ;  but  that  the  defend- 
ant had  only  a  common  horfewhip.  Upon  the  firft  argument  the 
court  inclined  ftrongly,  that  he  was  not  guilty ;  for  that  the  a£l 
makes  the  being  armed  a  material  circumftance  in  each  man's 
cafe,  and  an  a6t  io  penal  is  to  be  conftrued  ftri^ly.     The  court 

did 
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did  not  however  determine  the  cafe  upon  the  fird  argument ;  h\tt 
gave  the  Attorney  General  time  to  coiifider  of  it.  He,  after  con- 
ference with  the  oclicitor  General,  declined  to  argue  it  a  fecon-d 
time  ,  and  the  prifoner  was  difcharged. 

By  9  G.  1.  c.  35,  §  28.  after  reciting,  that  the  punifhment  to 
which  fuch  perfons  as  Ihall  forcibly  obftrudt  or  hinder  any  officer 
of  the  cuftoms,  being  on  board  any  fliip,  boat,  or  veffel  within 
the  limits  of  any  port  of  this  kingdom,  are  liable  by  law,  hath 
proved  infufficient,  it  is  enabled,  "  That  if  any  officer  or  officers 
**  of  the  cuftoms,  being  on  board  any  fhip,  boat,  or  veffel  within 
**  the  limits  of  any  of  the  ports  of  this  k  ngdom,  (hall  be  forcibly 
**  hindered,  oppofed,  obflru6led,  wounded,  or  beaten,  in  the  due 
*'  execution  of  his  or  their  office  or  duty,  by  any  perfon  or  per- 
**  fons  whatfoever,  either  in  the  day  or  night,  all  and  every  per- 
•*  fon  and  perfons  fo  forcibly  hindering,  oppofing,  obftrudling, 
**  wounding,  or  beating  the  faid  officer  or  ofBcers  in  the  execution 
*'  of  his  or  their  office,  and  all  fuch  as  fliall  act  in  their  aid  or 
*'  affiftance,  being  convi£led  thereof,  fliall,  by  order  of  the  court 
**  before  whom  fuch  offender  or  offenders  fhali  be  convi<fted,  be 
*•  tranfported  to  fome  one  of  his  Majefty's  colonies  or  plantations 
*^  in  America  for  fuch  term  as  fuch  court  Ihall  think  fit,  not  ex- 
*'  ceeding  feven  vears." 

[See  further  for  obflruQing  officers  in  tlie  execution  of  their 

duty, /?.  24  G.  2-feJf-2.  c.  47.  §  15,  j6.  and  34  G.  3.  c.  50.  §  5. J 

[See  a  fimi-       By  the  ip  G.  2.  c  34.  §  3.  it  is  enabled,  *'  That  all  and  every 

iarprovihon  «  pgrfon  and  perfons  who  fhall,   after  the  time  appointed  for  the 

feff.  2. '       **  furrender  of  any  perfon  or  perfons  charged  upon  oath  with  any 

c.47.§i3J  **  of  the  offences  before  mentioned  in  this  acT:  fhall  be   expired, 

' "  harbour,  receive,  conceal,  aid,  abet,  or  fuccour  fuch  perfon  or 

**  perfons,  knowing  him  to  have   been  fo  charged,  and  to  have 

"  been  required  to  furrender  him  or  themfelves,  by  fuch  oi-der 

**  or  orders  as  are  thereby  direQed  to  be  made,  and  not  to  have 

**  furrendered  him  or  themfelves  purfuant  to  fucli  order  or  orders, 

**  being  profecuted  for  the  fame  Within  one  year  after  the  offence 

*'  committed,  and  lawfufiy  convicted  thereof,  fhall  be  guilty  of 

**  felony,  and  fliall  be  tranfported  as  a  felon  or  felons  to  fome 

*'  one  of  his  Majefty's  colonies  or  plantations  in  America^  there 

**  to  remain  for  the  fpace  of  feven  years." 

4.  Death. 
By  the  19  G.  i.  c.  34.  §  i.  after  reciting,  that  divers  diflolute 
perfons  Iiave  affociated  themfelves,  and  entered  into  confederacies 
to  fupport  one  another,  and  have  appeared  in  great  gangs  in  divers 
parts  of  the  kingdom,  carrying  fire-arms  or  other  offenfive  wea- 
pons, and  when  fo  affembled  have  been  aiding  and  affifting  in 
running,  landing,  or  carrying  away  prohibited  or  uncuftomed 
goods,  or  goods  liable  to  duties  of  excife  •,  or  in  the  illegal  reland- 
ing  of  goods  or  merchandizes,  which  have  been  fliipped  or  ex- 
ported upon  debenture  or  certificate  -,  or  in  refcuing  the  fame  after 
feizure  ;  or  in  obftrudling  the  officers  of  the  revenue  in  the  exe- 
cution of  tlicir  office,  to  the  great  difgouragement  of  the  fair 

trader, 
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tr.ider  mid  the  Icfs  of  the  public  revenue  ;  and  tbatfeveral  officers 

of  the  revenue  and  their  aiTiftants  have  been   wounded,  maimed, 

and  fome  of  them  killed,  when  in   the  execution  of  their  office 

cr  otherwife,  by  the  fail  difl'olute  perfons  fo  aifoci.ited  and  aflem- 

bled   as  afcrefaid,  to  the  great  terror  of  his  Majet'ty's   peaceable 

fubje£l:s,  in  defiance  of  the  laws,  and  to  the  utter  fubverfion  of  all 

civil   authority  and   power  whatfoever,  It  is  ena£led,     '*  That  if 

*'  any  perfons,  to  the  number  of  three  or  more,  fhal!,  from  and 

*'  after  the  twenty-fourth   day  of   'Jul^  in   the  year   of  our  Lord 

"  one   thoufand   feven  hundred   and   forty-fix,   be  afTi-mbled,  la 

*'  order  to  be  aiding  and  alnii  ing  in  the  illegal  exportation  of  wool, 

**  or  other  goods  prohibited  to  be  exported  ;  or  in  the  can-ying  ^ 

**  of  wool,  or  other  fuch  goods,  in  order  to  fuch  exportation  ; 

*'  or  in  the  running,   landing,   or  carrying  away  prohibited   or 

*•  uncultomcd  goods,  or  goods  liable  to  p:y  any  duties  v/hich  have 

*'  not  been  paid  or  fecurcd  ;  or  in  the  Illegal   relanding   of  any 

**  goods  whatfoever,  which  have  been  fliippj*!  or  exported  upon 

*'  debenture  or  certificate  ;  or   in   refcuing   or  taking  away  the 

**  fame,  after  fclzure,  from  any  officer  or  officers  of  the  cuiloms 

**  or  excife  or  other  his  Majedy's  revenue,  or  other  perfon  or  pev- 

*'  fens  employed  by  him  or  them,  or  affilling  him  or  them,  or 

*'  from  the  place  where  they  flrall  be  lodged  by  him  or  them  ;  or 

"  in  refcuing  any  perfon,  who  fnaU  be  appreliended  for  any  of 

"  the  offentes  made  felony  by  this  or  any  other  a£l  relating  to  the 

*'  revenues  of  the  cuitoms  or  excife  ;  or  in  preventing  the  appre- 

•'  hending  of  any  perfon  who  lliall  be  guilty  of  any  fuch  offence; 

*'  and  in  cafe  any  perfons  to   the   number  of  three  or  more,  fo 

*<  armed  as  aforefaid,  fiiall,  after   the  laid   twenty-fourth  day  of 

♦'  Jidy^  be  fo  aiding  or  alFiiHng ;  or  if  any  perfon  fhail,  after  the 

*'  laid  twenty-fourth  day  of   'J'l^y^  have  his  face  blacked,  or  wear 

*'  any   vizard,   maflk,  or   other  difguiff,  when  paffing  with  iuch 

*'  goods;  or  (lirdl  forcibly  hinder,  obllruct,  alfauit,  oppofe,  or 

•*  refiil  any  of  the  officers  of  the  cudoms  or  excife,  or  any  other  his 

"  Majcdy's  revenue,  in  the  feizing  and  fecuring  any  fuch  goods; 

"  or  if  any  perfon  or  perfons,  after  the  fald  twenty-fourth  day  of 

**   J""/)',  fliall  maim  or  dangeroufly  wound  any  officer  of  the  cuf- 

**  terns  or  excife,  or  any  other  his  Majeily's    revenue,   in    his 

*<  attempting  to  go  en  board  any  fnip  or  vefTel,  within  the  limits 

"  of  any  of  the  ports  of  this  kingdom  ;  or  (hall  (hoot  at,  malm, 

*'  or  dangeroufly  wound  him  when  on  board  fuch  iliip  or  vellel, 

*«  and  in  the  due  execution  of  his  office  or  duty,  then  every  perfon 

"  fo  otfending,  being  thereof  lawfully  convicted,  ffiall  be  adjudged 

"  guilty  of  felony,  and  fiiall  fuffer  death,  as  in  cafes  of  felony, 

*'  without  benefit  of  clergy." 

By  §  2.  for  the  more  eafy  and  fpeedy  bringing  the  offenders 
Sgainft  this  ftatute  to  juftlce.  It  is  enadkd,  '*  That  if  any  per- 
*'  fon  or  perfons  ffiall  be  charged  with  being  guilty  of  any  of  the 
*'  offences  aforefaid,  before  any  one  or  more  of  his  Majeily's  juf- 
**  tices  of  peace,  or  before  one  of  the  juftlces  of  his  Majefty's 
**  court  of  King's  Bench,  if  the  offence  be  committed  in  E?iglandf 
**  or  before  the  Lord  Julticc  General,  or  one  of  the  Lords  of 
*'  Jufticlary,  or  any  one  or  more  of  his  Majefty's  jullices  of 
VoL.Vr.  Y  **  peace 
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"  peace  in  ^cotlaiid^  if  the  ofFence  be  committed  in  Bcot- 
**  latul,  by  information  of  one  or  move  credible  perfon  or 
**  perfoiis  upon  oath,  by  him  or  them  to  be  fubfcribed,  fuch 
"  jultice  of  tlie  peace,  or  juftice  of  the  King's  Bench,  or  Lord 
"  Juftice  General,  or  Lord  Juftice  Clerk,  or  Lord  of  Jufticiary 
*'  rcfpet'livcly,  before  whom  fuch  information  fhall  be  made  as 
*'  aforcfaid,  ihall  forthwith  certify  under  his  hand  and  feal,  and 
*'  return  fuch  information  to  one  of  the  principal  fecretaries  of 
"  ftate  of  his  Majeily,  his  heirs  or  fucceffors,  who  is  hereby 
*'  required  to  by  the  fame,  as  foon  as  conveniently  can  be,  before 
"  liis  Majefty,  his  heirs  or  fucceflbrs,  in  his  or  their  privy  coun- 
<*  cil  i  whereupon  it  fliall  and  may  be  lawful  for  his  Majefty,  his 
**  heirs  or  fucceflbrs,  to  make  his  or  their  order  in  his  or  their 
*'  faid  privy  council,  thereby  requiring  and  commanding  fuch 
«*  offender  or  offenders  to  furrender  him  or  themfelves,  within  the 
*'  fpace  of  forty  days  after  the  publication  thereof  in  the  London 
•'  Gazette^  to  the  Lord  Chief  Juftice,  or  any  other  of  his  Majefty's 
**  jufticesof  the  court  ofKing'sBench,or  to  anyone  of  hisMajefty's 
'*  juftices  of  the  peace,  if  the  ofFence  be  committed  in  England; 
*^  or  to  any  of  the  Lords  of  Jufticiary,  or  to  any  of  his  Majefty's 
**  juftices  of  the  peace  in  Scotlcnid^  if  the  offence  be  committed 
*'  in  Scotlatid :  who  is  hereby  required,  upon  fuch  offender  or 
**  offenders  furrendering  him  or  themfelves,  to  commit  him  or 
*'  them  without  bail  or  mainprize  to  the  county  gaol,  or  to  the 
*'  gaol  or  prifon  of  the  place  wliere  he  or  they  (hall  fo  furrender, 
**  to  the  end  that  he  or  they  may  be  forthcoming  to  anfwer  the 
*'  offence  or  offences  wherewith  he  or  they  fliall  (land  charged 
"  according  to  due  courfe  of  law  ;  which  order  the  clerks  of  his 
*'  Majefly's  privy  council  fhali  cnufe  to  be  forthwith  printed  and 
*'  publifhed  in  the  two  fucceirive  London  Gazettes^  and  to  be  forth- 
**  with  tranfmitted  to  the  fheriff  of  the  county  where  the  offence 
**  fiiall  be  committed,  who  fl:iall,  within  fourteen  days  after  the 
"  receipt  thereof,  caufe  the  fame  to  be  proclaimed,  between  tlte 
'*  hours  of  ten  in  the  morning  and  two  in  the  afternoon,  in  the 
*'  market  places,  upon  the  refpeQive  market  days,  of  two  market 
**  towns  in  the  fame  county,  near  to  the  place  where  fuch  offence 
*'  (hall  have  been  committed  ;  and  a  true  copy  of  fuch  order  fliall 
*'  be  affixed  upon  fome  public  place  in  fuch  market  towns  *,  and 
**  in  cafe  fuch  offender  or  offenders  fhall  not  furrender  him  or 
"  themfelves,  purfuant  to  fuch  order  of  his  Majefty,  his  heirs 
**  or  fucceffors,  to  be  made  in  council  as  aforefaid,  he  or  they  fo 
*'  negledling  or  refuting  to  furrender  him  or  themfelves  as  afore- 
**  faid,  or  efcaping  after  fuch  furrender,  fhall,  from  the  day  ap" 
**  pointed  for  his  or  their  furrender  as  aforefaid,  be  adjudged, 
**  deemed,  and  taken  to  be  convided  and  attainted  of  felony,  and 
**  fhall  fuffer  pains  of  death,  as  in  cafes  of  a  perfon  convidted  and 
*•  attainted  by  verdid;  and  judgment  of  felony,  without  benefit  of 
"  clergy ;  and  it  fhall  be  lawful  to  and  for  the  court  of  King's 
"  Bench,  or  the  juftices  of  oyer  and  terminer  or  general  gaol 
*'  delivery,  for  the  county  or  place  where  fuch  perfon  fhall  be,  to 
**  award  execution  againft  fuch  offender  and  offenders,  in  fuch 
"  manner,  as  if  he  or  they  had  beeu  couvi^ed  and  atwinted  in 
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^'  the  fald  court  of  King's  Bench,  or  before  fuch  juftlces  of  oyer 
•'  and  terminer  or  general  gaol  delivery  refpe£lively." 

By  §  17.  this  ftatute  was  to  have  continuance  for  the  fpace  of 
feven  years,  and.from  thence  to  the  end  of  the  then  next  feflion 
of  parliament. 

But  fo  much  thereof,  as  relates  to  the  further  punlfhment  of  [A  ilrniiar 
perfons  going  armed  or  difguifed  in  defiance  of  the  laws   of  the  P'oVSion  is 
cultoms  and  excife,  has  been  from  time  to  time  continued,  and  is  "n^j/o'^"^ 
by  the  4  G.  3.  c.  12.  further  continued  to  the  twenty-ninth  day  feir/s. 
of  September  one.  thoufand  feven  hundred   and  feventy-oae,  and  <=-47-§i2] 
from  thence  to  the  end  of  the  then  next  feffion  of  parliament. 

Harvey,  who  had  been  committed  for  not  furrendering  himfelf  MS.  Rep. 
purfuant  to  the  dire6lions  of  this  ftatute,  being  brought  into  the  ^^^  "'■  ^"- 
court  of  King's  Bench  by  a  habeas  corpus,  it  was  agreed  by  the  j,o^G.a.  ia 
court,  that  a  fuggellion  containing  all  the  fa£ls  fliouid  be  entered  K.  B. 
upon  the  roll :  and  by  Lee,  Ch.  J. — It  is  neceflary,  that  all  the  fads  C^  "'^-  ^'■• 
Ihould  in  this  cafe  appear  to  the  court  upon  record  ,  it  not  being  j  -^yiif.  ,64. 
like  the  cafe  of  an  attainder  by  adl  of  parliament,  in  winch  the  S.  c.J 
fa£ts  arc  fettled,  the  perfon  named,  and  the  only  queftion  is. 
Whether  the  prifoner  be  the  identical  perfon  attainted  ?  In  a 
fuggellion  entered  by  the  Attorney  General,  It  was  among  other 
fadts  to  bring  the  prifoner  within  this  ftatute  averred,  that  he  had 
been  guilty  of  an  offence,  provided  againft  by  this-  ftatute,  at 
Benacre  in  the  county  of  Suffolk ;  and  that  the  IherifF  did,  within 
fourteen  days  after  the  receipt  of  the  order  of  council,  caufe  the 
fame  to  be  proclaimed,  between  the  hours  of  ten  in  the  morning 
nnd  two  in  the  afternoon,  in  the  refpe£live  market  places,  upon 
the  refpetlive  market  days,  of  two  market  towns,  but  neither  of 
them  was  named  in  the  fuggeftion,  in  the  county  of  Suffolk,  the 
fald  two  market  towns  being  near  to  the  place  where  the  offence 
was  committed.  Ford,  of  counfel  for  the  prifoner,  objedled  to 
the  two  market  towns  not  being  named  in  the  fuggeftion  ;  but  it 
being  ruled,  that,  if  the  prifoner  had  any  obje£tion  to  the  fug- 
geftion, he  muft  demur  to  it;  he  gave  up  this  objeclion,  and 
prayed  time  to  plead  till  next  term.  As  to  this  the  opinion  of  the 
court  was — That  the  prifoner  ought  to  plead  ifijlauter,  as  is  done 
in  indldments ;  and  by  Fojler,  J. — If  this  court  fliould  give  a 
term  to  plead  in,  it  will  be  expeded  that  juftices  of  gaol  delivery, 
to  whom  the  fame  power  is  given  by  this  ftatute  as  is  given  to 
this  court,  fliould  give  time  to  plead  till  the  next  aflize.  Here- 
upon the  prifoner  denied  all  the  fafts  he  was  charged  with ;  and 
the  Attorney  General  affirmed  them,  joined  IfTue,  and  prayed  that 
a  venire  might  be  awarded.  Ford  defired  to  have  a  copy  of  the 
fuggeftion  -,  but  the  court,  who  told  him  he  might  hear  it  resd 
again,  refufed  to  grant  this.  A  venire  was  awarded,  and  it  was 
agreed  by  the  court,  that  the  proceedings  ftiould  be  in  the  fame 
manner  as  before  juftices  of  g,aol  delivery.  In  the  next  term  the 
prifoner  was  brought  to  the  bar ;  and  a  jury  was  fworn  well  and 
truly  to  try  the  feveral  iffues  joined  between  our  fovereign  lord  the 
king  and  John  Harvey,  and  a  true  verdidl  to  give  according  to 
the  evidence.      After  divers  of  the  fadts  had  been  proved,  the 
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under-flicviflT  of  Suffolk  proved  the  proclaiming  of  the  cTcler  of 
ccuii'cil  at  Jpfncich^  a  m.irkct  town  where  the  prifoncr  was  accuf- 
tomed  to  come  frequently -,    but   lie  faid,   that   there  were  eight 
other  nvarket  towns  nearer  tc  Bcuicre  than  Ipfivjch.     It  was  like- 
wife  proved,  that  the  order  was  pro'-hnmed  at  Lcojioffy  a  market 
town  within  five  miles  of  Bmiacrey  and  at  Hadley,  another  market 
town  in  which  the   prifoncr  lived.       lo  this  evidence  Ford  de- 
murred ;    and  for  caufe  find,  that   this   was  not  a  proclamation 
within  the  meaning  of  the   ilatute,  which  dirc6ls,  that  t!ie   pro- 
rl,\ination  fliall  be  made  in  two  market  tovtis  near  tlie  place  where 
the   oftcncc  \v.\s   com  united,  wliercas  Hadley  ia   forty-two  miles 
dillant  from  thence,  and  hf'w'uh  thirty -l!n\-e  :     and   it   appears 
from  the  evidence  of   the  under- fiierifF,  that  there  are  feveral 
market  towns  much  nearer  to  Bciiacre.       The  counfei  for  tlic 
crown  anfwered,  that  the  word  tienr  is  in  this,  as   in  many  other 
aCiS  of  parllriment,  merely  direclory;  that  tlie   intention  of  the 
ilatute  is  nothing  more  than  that  the  prociam.tlion  fliould,    at  the 
difcretinn  of  the  flicriiT,  be  made  \vl)ere  the  party  is  moil  likely  to 
liear  of  it;    and  that  this  intention  has  in  the  prefent  cafe  been 
fully  anfwered.      If    the  legillature  had  inter.ded  a  place  than 
which  none  is  nearer,  they  would  not  have  made  ufe  of  the  word 
«far,  but  of  the  word  tiext;  which  might  for  feveral  reafons  have 
been  inconvenient,  and  feems  to   have  been  avoided  with  defign. 
He  infilled  further,  that  this  is  a  matter  of  f:i£t,  of  which  the  jury 
are  the  proper  judges.     Ford  in  reply  faid,  that  alth.ou'gh  the  word 
twar  was  not  intended   to  mean  the  fame  thing  as  the  word  next, 
*       it  by  no  means  follows,  that  market  tov.ns  at  the  dillance  of  forty 
miles  can  be  faid  to  be   near-,  and  efpecially,  if  as   in  this  cafe 
•there  are  eight  niarkct  towns  nearer  j  and  that  tliis  is  not  a  matter 
proper  to  be  left  to  the  jury.     Lee,  Ch.  J  —If  this  man  had  been 
guilty  of  an  oiTence  againft  this  ila'i.a:e,  he  was  not  under  a  necef- 
fjty  of  furrendering  himfelf  upon  thcfe  proclamations.      Wright,  J. 
—  All  the  directions  in  this  Ilatute  are  very  exprefs,  and  nothing 
is  left  to  difcretion.     It  would  be  of  very  ilangerous  confequcnce 
to  leave  matters  of  this  fort  to  the  difcretion  of  a  flieriiF,  and  then 
to  inquire  whether  he  has  a£led  properly.     Dcnnifon^  J. — No  rule 
of  law  is  more  certain,  than  that  in  capital  cafes  the  words  of 
an  a£"t  of  parliament  m.ud  be  ftriclly  complied  with.     In  the  cafe 
of  the  A7;;"-  v.  Fletcher^  a  fmuueler,  before  fmu'jfLlino:  was  made  a 
capital  otrenre,  it  was  holdcn,  that  a  ftatute  which  creates  a  new 
felony,  mufl  always  be  conftrued  literally  and  ilri611y.     I  agree, 
that  this  ftatute  does   not  intend  to   fix  tiie  making  of  the  pro- 
clamations at  the  very  next  market  towns;  bwt  it  plainly  intends, 
that  they  flioidd  be  made  near  the  place   where   the  offence  was 
committed,  and  not  at  the  diilancc  of  thirty  or  forty  miles.     FcJ- 
ier,  J.— -The  under-HierilT  feems   to  have    acted   uprightly,   and 
with  a  good  intention  :  but  the  ftatute  has  not  in  facl  been  com- 
plied with  ;  for,  although  the  word  tiear  does  not  import^ the  fame 
rigid  exa6lnefs  as  the  word  next^  it  certainly  excludes  the  didance 
of  thirty  or  forty  miles,  when  there  are  fo  many  market  towns 
much  nearer.     Tlie  jury  were  diredled  by  the  court  to  find  all  the 
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ilfues  for  the  crown,  except  that  in  which  it  is  averred,  thr.t  the 
prociamations  were  made  in  two  market  to\Vns  near  the  place 
where  the  offence  was  committed,  and  to  find  that  iflue  for  the 
defendant. 

[By  24  G.  3-7^  2.  c,  47.  §  n.  if  any  perfon  upon  the  fliore, 
or  on  board  any  veilel,  fliall  malicioufly  ftioot  at  any  vefTel,  i^c. 
belonging  to  the  navy,  or  in  the  fcrvice  of  the  cuftonis  or  excife, 
within  the  limits  of  any  port,  harbour,  or  creek  of  Great  Britain, 
or  within  four  lea;^ues  of  the  coall ;  or  i\\A\\  maliciouUy  flioot  at 
or  wound  any  officer  of  the  navy,  cuiloms,  or  excile,  a£ling  in 
the  due  execution  of  his  duty,  or  any  perfon  aififting  fiich  otiicery 
every  perfon  lo  offending  or  aiding  iherein  (hall  fuller  death  as  a 
felon.  1 


^o&oiiip. 


ROD O MY,  fo  called  from  the  prcv;ilence  of  this  crime  in  the 
city  of  Sodc/fiy  is  an  unnatural  copulation  between  two  human 

creatures,  or  between  a  human  and  a  brute  creature. 

The  word  I'lfgg^t-y,  by  which  name  this  offence  is  likewiie 
known,  is  derived  irom  che  Italian  word  b:igsrairey  which  fignilics 
to  pierce  a  hole  through. 

If  any  crime  defcrve  to  be  punifiied  in  a  more  exemplary  manner 
this  does.  Other  crimes  are  prejudicial  to  I'ociety  ;  but  this  ftrikes 
at  the  being  thereof:  it  being  fcldom  known  that  a  perfon,  wjio 
has  been  guilty  of  abullng  his  generative  faculties  fo  unnaturally, 
ha^s  afterwards  a  proper  regard  for  women. 

From  that  indifference  to  women,  fo  remarkable  in  men  of  this 
depraved  appetite,  it  may  fairly  be  concluded,  that  they  are  curfed 
with  infenfibility  to  the  moll  extatick  pleafure  which  human 
nature  is  in  the  prefent  flate  capable  of  enjoying. 

It  f.ems  a  very  ju(l  puniffiment,  that  fuch  wretches  ^uould  be 
deprived  of  all  taffe  for  an  enjoyment  upon  which  they  did  not 
fet  a  proper  value  ;  and  the  continuation  of  an  impious  difpofition, 
which  might  have  been  tranfmitted  to  their  children,  if  they  had 
had  any,  may  be  thereby  prevented. 

By  the  Levitical  law,  not  only  the  man  or  woman  guilty  of  Puf.L?wof 
beftiality  was  to  fuffer  death,  but  the  beaff  was  like  wife  to  be  put  ^^["J^j""^ 
to  death.  This  is  faid  to  have  been  onlaincd,  not  becaufe  the 
beaft  had  offended;  but  for  the  following  reafons — That  the  Hke 
foul  paffion  might  not  be  excited  in  an  another  peifon,  by  the 
fight  of  the  beaft-,  that  the  beaft  might  not,  by  remaining  alive, 
keep  up  the  remembrance  of  the  wretch  who  had  fuffered ;  and, 
that  the  beaft  might  not,  as   fometimes  happens,  bring  forth  a 
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nionfler,  the  fjglii:  of  wliich  would  be  ofFeufive  and  hateful  to 
all  good  men.  A  fourth  leafon  is  added  in  a  note  upon  the  paf- 
fnge  ;  namely,  that  the  Divine  Author  of  the  Levitical  law,  to 
make  mankind  k-nfible  ho?-.'  deteflable  this  crime  is  in  his  eyes, 
would  have  every  creature  put  to  death  which  had  contributed  to 
the  commifTion  thereof, 
jlnft.  5g.         It  is  laid  down  by  Coke,  Ch.  J.  that  theleafl:  degree  of  penetra* 

tion  maketh  a  carnal  knowledge. 
I  Hawk.  It  is  faid  that,  as  every  indictment  for  fodomy  mu(l  contain  the 

Pi.  C.  6.  words,  rem  ief:eiram  kabuit  ci  carnaliicr  cognovit,  fonie  kind  of 
penetration,  and  alfo  of  cmiflion,  muft  be  proved  ;  and  that  emif- 
(ion  is /)r;w<7y^nV evidence  of  penetration. 

It  mufl  be  allowed,  that  penetration  may  be  without  emifTion; 
and  it  is  cafy  Xo  conceive  that  it  would  in  fome  cafes  be  difficult 
to  prove  emiffion  where  it  has  in  t'luSl  been.  It  feems  then  a  little 
Arange,  to  make  the  proof  of  emiifion  neceffary  to  the  proof  of 
fodomy. 
3lan.  59.  It  is  indeed  faid    in    one   of  the  books  cited  by  Mr.  Serjeant 

HanuUnSy  that  emiffion  is  an   evidence  of  buggery  :  but  it  is  not 
fnid,  that  the   proof  of  emiffion  is  neceffary  upon  an  indi£lment 
for  buggery. 
iH.H.P.C.       HahyCh.  '^.  goes  further;    his  opinion   being,   tliat   proof  of 
'  emiffion  is  not  neceffary  upon  an  indiilment  for  buggery. 

3  Inft.  C9.         The  patient  in  this  offence,  as  well  as  the  agent,  is  guilty  of 
iH.H. p.c.  felony;  unlefs  he  be  under  fourteen  years  of  age. 

3lnrt.  59.         Although  this  offence  can  be  committed  by  only  two  perfons  ; 
^HH.  i\c.  yet  if  any  other  perfon  be  preitnt,  abetting   and    aiding,  he  is  a 

principal. 

It  appears  from  divers  authors,  that  in  ancient  times  the  punifh- 

ment  of  this  offence  was  death  ;  but  they  differ  as  to  the  mode  of 

infli£ling  it. 
■Erltt.  lib.6.       According  to  Britton,  a  fodomite  was  to  be  burnt. 

e.g. 

flet..  lib.  6.       In  Fldta  it  is  faid,  pecorantes  et  fodomita  in  terra  vivi  conjodi" 

^-  35*  antur. 

BJirr.  c.  4.        With  the  latter  agrees  the  7J'//rror ;  and  it  is  zddcd,  ij/i /it  que 

{,  14.  memoire  fjo::i  rrjlraine,  pur  le  gratid  abcviinntion  del  fait. 

3  Ina  5".  About  the  time  of  Richard  tiic  Firft,  the  pradice  was  to  hang  a 
man,  and  drown  a  woman,  guilty  of  this  offence. 

The  praftice  of  punifhing  this  offence  with  death  had,  for  fome 
time  before  the  making  of  the  (latute  of  the  25  H.  8.  c.  6.  been  ' 
difcontinued. 

By  this  flatute,  after  reciting,  that  there  Is  not  yet  a  fufficient 
punifliment  appointed,  for  the  dcteilable  and  abominable  vice  of 
liu'Tgery  with  mankind,  or  beaff,  it  is  ena£led,  **  That  the  fame 
*'  offence  be  from  henceforth  adjudged  felony;  and  that  the 
'^'  offender,  being  thereof  couvifted,  fliall  fuffer  fuch  pains  of 
4f  death  as  felons  are  accuftomcd  to  do  according  to  the  order  of 
««  the  common  law  of  this  realm  ;  and  that  no  perfon,  offending 
'?  in  any  fuch  offence;  fliall  be  admitted  to  his  clergy." 

^  This 
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This  ftatute  was  repealed   by   the    i  Mar.  c.    u  but  it  was 
revived,  and  made  perpetual,  by  the  £/iz,  c.  17. 

A  man  was  found  guilty  of  having  committed  buggery  upon  a  Fortefc.  91 
girl  eleven  years  of  age,  and  had  received  fentence  of  death  :  ^^ 
but  the  judge  before  whom  he  was  tried,  reprieved  him,  in  order 
to  obtain  the  opinion  of  the  judges,  v/hctlier  this  was  a  cafe  within 
the  ftatute.  It  was  faid,  tliat  no  opinion  was  given  %  becaufe  the 
judges  were  not  unanimous  :  but  Fcrtefcuc  Aland,  J.  who  reports 
the  cafe,  affirms,  that  a  great  majority  of  them  were  of  opinion, 
that  this  is  a  buggery  by  the  law  of  England.  He  adds,  that  the 
"Ezvl  oi  Macrles/ii'ld^  then  Chancellour,  to  whom  he  wrote  upon  the 
occafion,  was  clearly  of  opinion,  that  this  cafe  is  not  only  within 
the  reafon,  but  alfo  within  the  words  of  the  ftatute  ;  and  that  he 
was  furprifed  there  fliould  have  been  any  difference  of  opinion 
among  the  judges.  The  reporter  moreover  cites  feveral  authori- 
ties to  (hew,  that,  under  tlic  vi'ord  •'  mankind,"  which  is  a  word 
ufed  in  the  llatute,  all  females  as  well  as  males  of  the  human  fpe- 
cies  are  comprehended. 


g^oltJier^. 


A  SOLDIER,  fo  called  from  the  German  word/old  or  fonld, 
which  fignihes  a  ftipend,  is  a  man  hired  for  pay  to  ferve  in 
war. 

The  ancient  method  of  raifing  foldiers  was  in  this  manner: —   ilnft.  71. 
A  knight  or  an  efquire,  who  had  revenues,  farmers,  and   tenants, 
covenanted  with  the  king,  by  indenture  enrolled  in  the  Exxhequer, 
to  ferve  him  in  war  for  a  certain  term,  with  a  certain  number  of 
men,  whofe  names  were  fet  down  in  a  lift. 

There  are  divers  regulations  concerning  foldiers  in  fome  ancient  ig  h.  6. 
ftatutes ;  but  as  thefe  were  adapted   to  the  ancient  method  of  «•  18,  19. 
raifing  foldiers,  which  has  for  many  years  been  difcontinued,  it  is  ^^' ^  c  V 
not  neceflary  to  give  an  account  of  fuch  regulations.  2  &  3  E.  6. 

c.  2.  4  &  5  P.  &  M.  c.  3. 

The  regulations  as  to  foldiers,  at  this  time  obferved,  depend 
upon  fome  modern  a6ts  of  parliament,  and  principally,  upon  one 
which  is  pafled  annually,  intituled,  An  aElfor  piiniJJnng  mutiny  and 
defertion^  and  for  the  better  payment  of  the  army  and  their  quarters. 

Such  of  thefe  regulations  as  are  of  more  general  ufe  to  be  known, 
Ihall  be  treated  of  in  the  following  order : 

(A)  Of  enlifting  Soldiers. 

(B)  In  what  Cafes  Soldiers  are  free  from  Arreft. 

Y  4  (^^0  Of 
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(C)  Of  quartering  Soldiers. 

(D)  Of  Carriages  for  tlie  Ufe  of  His  Majcfty's  Forces. 

(E)  Of  the  Penalties  incurred  b^/  encouraging  De- 
fcrtion  or  harbouring  a  Defcrter,  and  of  the  Re- 
ward for  apprehending  a  Dcferter. 

(F)  Of  the  Military  Punilliuients  to  which  Soldiers 
are  liable. 

(G)  Of  the  Civil  Punifhinents  to  which  Soldiers  are 
liable. 

(H)  Of  the  Liberty  given  to  Soldiers  of  exercifing 
Trades. 

( I  )  Of  divers  Things,  which  did  not  fall  under  any 
of  the  foregoing  Heads. 


(A)   Of  enliftlng  Soldiers. 


That  when  and  as 
:;r,liitcd  as  a  foldier 


rThi^daufe    "DT  the  36  G.  3.  c.  3.  §  7  I.   it  is   eri.icled,   " 

is  copied  in-    *^  <«  ofteii  as  any  perfon  or  perfons  Ihal!  be 

to  e^eiy  u  ^^  foldicTS  in  his  iVlaielty's  land  tervice,  he.  and  il^ey  ihrdi  within 
*'  tour  days,  but  not  iooner  thr.n  twenty-tour  nours,  a.ter  Inch 
"  enlifting  refpeflively,  be  carried  before  the  next  jiiftice  ol'  tlie 
'*  peace  of  auy  county,  riding,  citj',  or  place,  or  chief  ni^giftrate 
**  of  any  city  or  town  corporate,  not  b>  ing  an  oHicerof  the  army, 
"  and  before  fuch  jullice  or  chief  mngiitratf  he  or  they  fnali  he 
**  at  liberty  to  declare  his  or  their  difient  to  fach  enlifting  ;  and 
"  upoji  fuch  declaration  and  returning  the  enlitling  money,  and 
*'  alfo  each  perfon  fo  diffenting  paying  the  funi  of  tvventy  fiiil- 
"  lings  for  tlie  clrirges  expended  or  hud  out  upon  him,  fuch  pcr- 
"  fou  or  perfons  fo  enlilled  iiiall  be  forthwitli  difcharged  and  fet 
**  at  liberty  in  the  pr-efence  of  fuch  juRiee  or  chief  magiflrate  j 
**  but  if  fuch  pcrfon  or  perfons  ihail  rcfufe  or  neglect,  within 
**  the  fpace  of  twenty-four  hour;,  to  return  and  pay  fuch  money 
*'  as  aforefaid,  he  or  they  ll.all  be  deemed  and  taken  to  b'.^  enlilted, 
**  as  if  he  or  they  had  given  his  or  their  afl'ent  thereto  before 
**  fuch  juitice  or  chief  magiflrate  i  or  if  fuch  perfon  or  perfons 
f-  fliall  declare  iiis  or  their  having  voluntarily  enliilcd  himfelf  or 
**  themfelvcs,  then  fuch  juftice  or  chief  magiftrate  fhall  and  he 
*'  is  ht-reby  require<l  forthwith  to  certify  under  his  hmid,  that  fuch 
*•  perfon  or  perfons  is  or  are  duly  enJilted,  fetting  forth  tlie  place 
'*  of  the  birth,  age,  and  calling  of  him  or  them  rcfpeclively,  if 
.*'  known,  ai/d  that  the  fecond  and  fixth  fetSlions  of  the  articles  of 
**  war  againft  mutiny  and  defertion  wore  read  to  him  or  them, 
*■*  and  that  Jie  or  they  h^d  taken  the  oath  mentioned  in  the  faid 
**  articles  of  war;  and  if  any  fuch  perfon  or  perfons,  fo  to  be 
**  certified  as  duly  eaiifi.ed,  (liall  refufe  to  take  the  faid  oath    of 

"  fideUty 
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"  Tidelity  before  the  faiJ  juftice  or  chief  mng! (Irate,  it  fnall  and 
*'  may  be  lawful  for  fuch  OiFicer  from  whom  he  lias  received  fucli 
*'  money  as  aforefaid,  to  detain  and  confine  fuch  perfon  or  pcr- 
**  fons  until  he  or  they  fnall  take  the  oath  before  required  ;  and 
*'  every  military  officer  that  fliall  act  contrary  hereto,  or  offend 
*'  herein,  fhall  incur  tlie  like  penalty  and  forfeiture,  as  is  by  this 
"  acl  to  be  inflidtcd  upon  any  ofHcer  for  making  a  falfe  and  untrue 
"  mufter." 

The  fecond  feccion  of  the  articles  of  war,  which  is  to  be  read  to 
*'  an  enlifted  man,  contains  the  following  articles  : 

^ri.  I.  "  Whatfoever  officer  or  foldier  fliall  prefume  to  ufe 
**  traiterous  or  difrcfpeilful  words  agai15ll  the  facred  perfon  of 
**  his  Majefty,  his  Royal  Highnefs  the  Prince  of  WalsSy  or  any  of 
**  the  royal  family  •,  if  a  comniiihoned  officer,  he  fliall  be  caflilered; 
*'  if  a  non-commiflioned  oflicer  or  foldier,  he  fliall  fuffer  fuch 
**  puniflimenc  as  fliall  be  inflifled  upon  him  by  the  fentencc  of  a 
^*  courL-martial." 

Art.  1.  *•  Any  ofBcer  or  foldier  who  fliall  behave  himfelf  with 
*'  contempt  or  difrcfpecl  towards  the  general  or  other  commander 
**  In  chief  of  our  forces,  or  flr.dl  fpeak  words  tending  to  his  hurt 
"  or  diflionour,  fliall  be  puiiiflicd  according  to  the  nature  of  his 
*'  offence  by  the  judgment  of  a  court- niartiaU" 

Art.  3.  "  A:^y  offictror  foldier  who  ihall  begin,  excite,  caufe, 
**  or  join  in  any  mutiny  or  defertion  in  the  troop,  company,  or 
*'  regiment  to  which  he  belongs,  or  in  any  other  troop  or  com- 
*•  pany  in  our  fervice,  or  on  any  party,  pod,  detachment,  or 
**  guard,  on  any  pretence  whatfoever,  fliall  fuffer  death,  or  fuch 
*'  other  punifliment  as  by  a  court-marti;il  fliall  be  inflicted." 

Art.  4.  "  Any  officer,  non-commiffioned  officer,  or  foldier, 
*'  whoj  being  prefent  at  any  mutiny  or  f.dition,  does  not  ufe  his 
*'  utmoil  endeavours  to  fupprefs  the  Lunc^  ox  coming  to  the  know- 
"  ledge  of  any  mutiny,  or  intended  mutiny,  does  not  without 
*'  d(  lav  give  Information  thereof  to  his  commanding  officer,  fliall 
**  be  puniffied  by  a  coas  t-martial  with  death  or  otherwife  accord- 
*'  ipg  to  the  nature  of  his  offence." 

Art.  5.  'f  Any  officer  or  foldier,  who  fliall  ft:rike  his  fuperlor 
"  officer,  or  offer  to  d;aw^  or  fhall  lift  up  any  weapon,  or  offer  any 
**  violence  againft  him  being  in  the  execution  of  his  office,  oa 
*'  any  pretence  whatfoever,  or  fliall  difobey  any  lawful  command 
**  ot  his  fuperlor  offictr,  fli.dl  fuffer  death,  or  fuch  other  punifli- 
*<  ment  as  fliall  according  to  the  nature  of  his  offence  be  inflicted 
**  upon  him  by  the  fentence  of  a  court-martial." 

The  fixth  fcdlion  of  the  articles  of  war,  which  Is  likewife  to  be 
read  to  an  enlifted  man,  contains  the  following  articles  : 

Art.  I.  *'  All  officers  and  foldlers  who,  havmg  received  pay  or 
"  having  been  duly  enlifted  in  our  fervice,  fhall  be  convi£ted  of 
*<  having  deferted  the  fame,  fliall  fuffer  death  or  fuch  other 
*'  punifliment  as  by  a  court-marthd  fliall  be  Infll£led." 

Art.    1.     "  Any    non-commlffioned    officer  o      (oldier,    who 

*f  flinll    without  leave    of  his  commanding   officer   abfent  him- 

<5  felf  from  his  troop  or  company,  or  from  any  detachment  with 

^  «  whisli 
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"  wliicli  lie  fliail  be  commanded,  fliall,  upon  being  convicj^ed 
*'  thereof,  be  punifhed  according  to  the  nature  of  his  offence  at 
*'  the  difcretion  of  a  court-martial." 

^rl.  3.  "  No  non-commiffioiied  ofTicer  or  foldier  (hall  enlid 
«*  himfelf  in  any  other  regiment,  troop,  or  company,  without  a 
*'  regular  difcharge  from  the  regiment,  troop,  or  company  in 
*•  which  he  laft  ferved,  on  the  penalty  of  being  reputed  a  deferter 
*'  and  fuffering  accordingly:  and  in  cafe  any  officer  fhall  know- 
*'  ingly  receive  and  entertain  fuch  non-commifTioned  ofhcer  or 
"  foldier,  or  fhall  not  after  his  being  difcovered  to  be  a  deferter 
**  immediately  confine  him,  and  give  notice  thereof  to  the  corps 
*<  in  which  he  lafl  ferved,  he  the  faid  officer  fo  offending  fliall  by 
*'  a  court-martial  be  cafhiered," 

^ri.  4.  "  Whatfoever  officer  or  foldier  fhall  be  convicted  of 
"  having  advifcd  or  perfuaded  any  other  officer  or  foldier  to  deferc 
*'  our  ftrvice,  fhall  fuffer  fuch  punifhment  as  fhall  be  inflidled 
"  upon  him  by  the  fentence  of  a  court-martial." 

The  oath  which  is  to  be  adminiflered  to  an  enlifbed  man  is  la 
thefe  words  :  *'  I  fwear  to  be  true  to  our  fovereign  King  Georgey 
*■*  and  to  ferve  him  honeftly  and  faithfully,  in  defence  of  his  per- 
•'  fon,  crown,  and  dignity,  againft  all  his  enemies  and  oppofers 
**  whatfoever :  and  to  obfcrve  and  obey  his  Adajefty's  orders,  and 
**  the  orders  of  tlie  ccnerals  and  officers  fet  over  me  by  his  Ma- 

}?y  the  36  G.  3.  c.  3.  §  72.  it  is  ena6led,  '*  That  if  any  perfon 

^'  or  perfons  thall  receive  the  enlif^ing  money  from  any  officer, 

*■'  knowing  it  to  be  iuch,  and  fliail  abfcond  or  refufe  to  go  before 

*'  fuch  jultice  or  chief  magiftrate,  in  order  to  declare  his  aflent 

*'  or  dilleut  as  aforefaid,  fuch  perfon  or  perfons  fliail  be  deemed 

"  and  taken  to  be  enlifted  to  all  intents  and  purpofes  whatfoever; 

*'  and  fliail  and  may  b°  proceeded  againit,  as  if  he  or  they  had 

*'  taken  the  oath,  directed  by  the  faid  articles  of  war  to  be  taken, 

**  before  fuch  jullice  or  chief  magiftrate." 

MS.  Rep.  Parker,  an  apprentice,  who  had  enlifled  without  the  confent  of 

Rex  and        j^jg  n-juilcr,  being  brought  up  by  a  habeas  corpus  to  the  court  of 

■£^{ill'^'         King's  Bench,  v/as  difcharged. 

51G.  z.  By  the  36  G.  3-  c  28.   intituled,  j^n  aEl  for  the  regulation  of  his 

MajeJhjS  marine  forces  lohile  onfjjore^  the  fame  provifions  are  made 
as  to  the  enlifting  of  men  to  ferve  as  marines,  as  in  the  paragraph 
jufl  cited  are  made  for  the  enlifting  of  men  to  ferve  as  foldiers; 
and  it  may  once  for  all  be  obferved,  that  the  fame  regulations, 
as  to  their  being  free  from  arrefls,  their  quarters,  their  being  fub- 
je6l  to  military  punifhments,  and  many  other  things,  are  made 
by  this  ftatute  for  marines,  as  are  made  by  the  mutiny  a£t  for 
foldiers. 
a6G.  3.  [In  all  cafes  of  a£tual  invafion,  or  upon  Imminent  danger,  and 

6.107.^95.  jj-,  2II  cafes  of  rebellion  or  infurrection,  his  Majefly  is  empower- 
ed (the  occafion  being  firft  communicated  to  parliament,  if  the 
parliament  be  then  fitting,  or  declared  in  council,  and  notified  by 
proclamation,  if  no  parliament  be  then  fitting  or  in  being)  to  or- 
der the  lieutenants,  or  in  cafe  of  the  death  or  abfence  of  any  of 

thifin, 


them,  any  three  or  nrore  of  the  deputy-lieutenants,  with  aU  con- 
venient fpeed  to  draw  out  and  embody  the  militia  within  their 
refpeftive  counties,  or  fuch  part  of  them  as  his  Majefty  may  judge 
neceflary,  and  in  fuch  manner  as  Ihall  be  befl  adapted  to  the  clr- 
cumftances  of  the  danger,  and  to  put  fuch  forces  under  the  di- 
reftion  of  fuch  general  officers  as  his  Majefty  may  be  pleafed  to 
appoint,  to  be  led  by  their  refpeflive  officers  into. any  parts  of  the 
kingdom,  for  the  repelling  of  the  invafion,  or  fuppreffing  the  re- 
bellion ;  and  during  fuch  time  as  the  militia  fhall  be  fo  drawn  out 
and  embodied,  they  (hall  be  fubje£l  to  all  the  provifions  contain- 
ed in  any  a£l  of  parliament  which  fhall  be  then  in  force  for 
punifliing  mutiny  and  defertion,  and  for  the  better  payment  of  the 
army  and  their  quarters.] 

(B)  In  what  Cafes  Soldiers  are  free  from  Arreft. 

T>Y  the  36  G.  3.  c.  3.  §  6^.  in  order  to  prevent,  as  far  as  may 
•*^  be,  any  unjuft  or  fraudulent  arrefts  that  may  be  made  upon 
foldiers,  whereby  his  Majefty  and  the  publick  may  be  deprived  of 
their  fervice,  it  is  enadled,  "  That  no  perfon  whatfoever,  who  is 
"  or  {hall  be  lifted,  or  fhall  lift  or  enter  himfelf  as  a  volunteer 
**  in  his  Majefty's  fervice,  as  a  foldier,  (hall  be  liable  to  be  taken 
**  out  of  his  Majefty's  fervice  by  any  procefs  or  execution  wKat- 
"  foever,  other  than  for  fome  criminal  matter,  unlefs  for  a  real 
"  debt  or  other  juft  caufe  of  a6lion,  and  unlefs  before  the  taking 
*'  out  of  fuch  procefs  or  execution,  not  being  for  a  criminal  mat- 
**  ter,  the  plaintiff"  or  plaintiffs  therein,  or  fome  other  perfon  or 
**  perfons  on  his  or  their  behalf,  fhall  make  affidavit  before  one 
**  or  more  judge  or  judges  of  the  court  of  record,  or  other  court 
**  out  of  which  fuch  procefs  or  execution  fliall  ifiue,  or  before 
•*  fome  perfon  authorized  to  take  affidavits  in  fuch  court,  that  to 
**  his  or  their  knowledge  the  original  fum,  juftly  due  and  owing 
*'  to  the  plaintiff  or  plaintiffs  from  the  defendant  or  defendants  in 
"  the  adlion  or  caufe  of  aclion  on  which  procefs  Ihall  iffue,  or 
*'  that  the  original  debt  for  which  fuch  execution  fliall  be  iffued 
*'  out,  amounts  to  the  value  of  twenty  pounds  at  leaft,  over  and 
**  above  all  cofts  of  fuit  in  the  fame  action,  or  in  any  ether  a£lioa 
**  on  which  the  fame  {hall  be  grounded ;  a  memorandum  of 
•*  which  oath  (hall  be  marked  on  the  back  of  fuch  procefs  or  writ, 
**  for  which  memorandum  or  oath  no  fee  fhall  be  taken.  And  if 
'*  any  perfon  fhall  neverthelefs  be  arrefted  contrary  to  the  intent 
"  of  this  a<Sl,  it  {liall  and  may  be  lawful  for  one  or  more  judge  or 
**  judges  of  fuch  court,  upon  complaint  thereof  made  by  the  party 
**  himfelf,  or  by  any  his  fuperior  officer,  to  examine  into  the  fame 
**  by  oath  of  the  parties  or  otherwife,  and  by  warrant  under  his 
**  or  their  hands  and  feals  to  difcharge  fuch  foldier  fo  arrefted 
**  contrary  to  the  intent  of  this  aft,  without  paying  any  fee  or 
**  fees,  upon  due  proof  made  before  him  or  them  that  fuch  foldier 
**  fo  arrelled  was  legally  lifted  as  a  foldier  in  his  Majefty's  fervice, 
**  and  arrefte4  contrary  to  the  jiueiit  of  this  a6V,  and  alfo  to 

**  award 
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"  award  to  the  party  fo  complaining  fuch  cofts  as  fuch  judge  or 
"  judges  flmll  thiiik  rt^afonnbie  :  for  the  recovery  whereof  he  Ihall 
**  have  the' like  remedy  that  the  perfin  wlio  takes  out  t  lie  fa  id 
*'  execution  might  luive  had  for  his  cofls.  or  the  plaintiff  in  the 
"  like  adlion  might  have  had  for  the  recovery  of  his  colls,  in  cafe 
**  judgment  had  been  given,  for  him  with  colts  againfl  the  defend- 
"  ant  in  the  faid  a£lion." 

But  by  §  67,  to  the  end  tliat  honeft  creditors,  who  aim  only  at 
tlie  recovery  of  jufl  debts,  due  to  them  from  perfons  entered  into 
and  liilcd  in  his  Aiajefty's  fervice,  may  not  be  hindered  from  fuing 
for  the  fame,  but  on  the  contrary  may  be  alTilted  and  forwarded 
in  their  fuits  •,  and  inltead  of  an  arrell,  v/hich  may  at  once  hurt 
the  fervice  and  occafjon  a  great  cxpence  and  delay  to  themfelves, 
may  be  enabled  to  proceed  in  a  niore  eafy  and  cheap  method,  it 
is  enacted,  "  That  it  fhall  and  may  be  lawful  to  or  for  any  plain- 
*'  tiff  or  plaintiffs,  upon  notice  firrt.  given  in  writing  of  the  caufe 
*'  of  a6lion  to  fuch  perfon  or  perfons  fo  entered,  or  left  at  his  or 
**  their  lad  place  of  refulcnce  before  fucli  lillin;?;,  to  file  a  com- 
*'  mon  appearance,  in  any  a£lion  to  be  brought  for  or  upon  ac- 
"  count  of  any  debt  whatfoever,  fo  as  to  entitle  fuch  plaintiff  to 
*'  proceed  therein  to  judgment  or  outlawry,  and  to  have  an  exe- 
*'  cution  thereupon,  otlier  than  againft  the  body  or  bodies  of  him 
"  or  them  fo  lilted  asafoiefaid  \  this  acf,  or  any  thing  herein,  or 
*'  any  former  law  or  ftatute,  to  the  contrary  notv^itliftanding." 
fThisaftis  ''f^g  exemption  from  being  arrefled,  except  for  a  criminal  mat- 
"h^d'^l"  ^^^  ^^  ^  '-^'^^^  °^  ^'^^^  pounds,  extended  formerly  only  to  volunteers. 
But  by  the  30  G.  1.  c.  8.  §  20-  it  is  cna£ted,  "  That  the  com- 
"  miifioners,  prefent  at  a  meeting  for  lilf  ing  foldiers  as  in  this  a(Sl 
"  is  before  directed,  fliall  caufe  the  fecond  and  fixth  fe£tions  of 
*'  the  articles  of  war  againft  mutiny  aiid  deferrion  to  be  read  to 
*'  the  men  impreflcd  by  virtue  of  this  acl,  and  from  and  after  the 
*•  reading  the  fiid  articles  of  war,  every  man  fo  imprefled  fliall 
**  be  deemed  a  lifted  foldier  to  all  intents  and  purpofes,  aiid  Ihall 
**  not  be  liable  to  be  taken  out  of  his  Majelly's  fervice  by  any 
*'  procefs,  other  than  for  fome  criminal  muter." 
Ld.  Raym.  '^^  ^  latitat  iiTued  to  arreft  a  man  the  flieriff  returned,  that  he 
1245.  was  IKled   according  to  the  36t  cf  the  4^5  Anney  c.  10.   et  ea 

wTdJ^^-^^'s  °'^'-''i^*°'''^  capeve  non  pcjfitm.  It  was  inliltcd,  that  the  flicriff  ought 
to  have  arrefled  the  defendant,  and  that  he  might  afterwanls 
have  been  difcharged  by  a  judge  on  common  bail,  if  he  were  re- 
gularly lifted,  but  that  the  flieriff  was  not  to  take  upon  himfelf 
to  determine  as  to  the  regularity  of  the  enisling  The  court 
upon  confideration  held  the  return  to  be  good,  and  that,  as  the 
ftatute  operated  as  "x  Jupeyfedeas  to  any  procefs  to  be  iffued  againfl 
a  perfon  enlilled,  the  fheriff  if  he  (hould  arrefl  fuch  perfon  would 
be  liable  to  an  a£tion  of  falfe  imprifonment.  It  appears  from 
the  claufe,  by  which  the  plaintiff  is  enabled  to  file  common  bail 
and  to  proceed  to  judgment  againfl  the  defendant,  that  it  is  not 
the  intention  of  the  ftatute,  that  a  foldier  fhould  be  liable  to  be 
arretled  and  be  afterwards  difcharged  on  common  bail.  If  this 
8  man 


eai>e 


man  were  not  regularly  lifted,  the  plaintlfF  has  his  remedy  by 
adlion  againlt  the  fheriff  for  a  falfe  return. 

A  foldier  being  in  cuftody  upon  a  writ  de  excommunicato  capi-  nMod. 

etido,  for  ndn-payment  of  cofts  in  a  fuit  For  tithes  in  a  court  chrif-  '9'- 

tian,  he  was  ordered  by  the  court  of  King's  Bench  to  be  dilcharged,  '^'"'*"* 
'  as  being  within  the  reafon  of  tlie  muiiny  a<^-. 

As  the  words  heretofore  in  tlie  mutiny  a<!:T:  were,  that  any  per-  Afafcaii  7. 

fon^   ivho  voluntarily  I'ljls  kimfelfy  J1:p.11  not  be  taken  cut  of  his  Ala-  ^^''')^f 

jejlfs  fervice  by  any  procefs  ivhatfoever,   it  was  hoklen  by  the  court  2t!i"°  * 

of  King's  Bench,  that  onfy  mefne  procefs  was  intended,  and  that  fMafon  v. 

a  foldier  might  be  taken  in  execution.     It  appears  however  from  ^<>*^"n>  ^^» 

what  fell  from  Holt,  Ch.  J.  that  the  court  of  Ccmmon  Pleas  had  h^uoththefe 

at  that  time  been  of  a  contrary  opinion.  cafes  there 

was  fraud  ; 
the  defendants  enliiled  thsrafdvcs  for  the  mere  purpofe  of  protedlion;  the  one  after  judgment,  the  o.hcr 
after  verdidh] 

To  remove  all  doubt  as  to  this,  the  words  now  conftantly  in- 
ferted  in  the  mutiny  a£l  are,  that  no  p  erf  on  y  lifted  as  a  volunteer  in 
his  Majefys  fervice  as  a  foldier,  fjall  be  liable  to  be  taken  out  of  his 
Majflys  fervice  by  any  procefs  or  execution  luhafoever,  other  than  for 
fame  criminal  matter,  unlefs  for  a  real  debt,  &zc. 

The  conftru£lion  of  a  mutiny  a6l  has  been,  that  if  more  than  Nichol  v, 
ten  pounds  had  been  recovered  by  a  judgment  for  damages  and  ^'^^er, 
cofts,  in  an  a£lion  for  a  debt  under  ten  pounds,  and  a  fccond  action     ^"^""'43" 
be  brought  upon  the  judgment,  a  foldier  ihall   not  be  difcharged 
upon  common  bail ;  t!ie  court  being  of  opinion,  that,  as  the  debt 
which  they  were  to  confider  was  the  fum  recovered  by  the  judg- 
ment, the  defendar.t  ought  to  be  holden  to  fpecial  bail. 

But  it  is  provitied  by  the   prefent   mutiny  aft,  and  by  all  the 
mutiny  a£ls  for  fome  years  paft  it  hath  been  provided,  that  the  [(a)  By  tfce 
ari^inal  debt,  for  which  execution  may  be  iffued,  muj}  amount  to  ten  [a)  '^fe  aft»  ia- 
pounds  at  leaf,  over  and  above  all  cojh  of  fuit  in  the  fame  allien,  or  in  ^'"^^^^'^  ''» 
any  other  aclion  on  which  the  fame  f jail  be  grounded,  pounds.] 

A  trooper,  who  lifted  on  the  fixteenth  day  of  May,  was  arreft-  Bagiey  v, 
cd  upon  the  nineteenth.     Upon  a  motion  to  difcharge  him  upon  J^^nera, 
filing  common  bail  it  was  faid  for  the  plaintiff,  that,  as  the  affi-  '-  "'  ^' 
davit  only  went  to  his  having  been  learning  to  ride,  this  was  not 
doing  duty  as  the  aft  requires,  but  was  only  to  qualify  himfelf 
for  tlie  doing  it :  but  by  the  court — It  Is  doing  duty,  he  receives 
his  pay  and  muft  be  difcharged  on  common  bail. 

Upon  a  motion  to  difcharge  a  gunner  in  the  train  of  artillery  Johnfon  v. 
upon  filing  common  bail,  it  was  infifted  for  the  plaintiff,'  that  a  i-o*^''* 
gunner  receives  one  Ihilling  per  day  for  his  pay,  that  he  is  10  Mod." 
appointed  by  warrant,  and  that  he  is  in  the  nature  of  a  commif-  346,  s.  c. 
fion  ofticer.  It  was  anfwered,  that  a  gunner  is  lifted  as  a  com-  [^^^  ^out- 
mon  foldier  is,  and  that  he  is  liable  to  all  the  penalties  in  the  aTumnu^r*" 
mutiny  a£l  to  which  a  common  foldier  is  liable.  He  was  dif-  for  by  De- 
charged  upon  common  bail ;  and  by  the  court — We  are  informed  "'*""'  J' 

.1     ^  •         •  I  •        1        1    r     •      •  r  !•  1  I-        / » «      "  3  ferjeant 

that  a  guimer  is  withm  the  dcicnption  ot  a  common  foldier  (^J,  «isaibidiee 
the  extraordinary  pay  being  only  in  confideration  of  the  ikill  requi-  "  with  a 

fite  In  his  place.  «' halbert; 

'^  ^  ««  and  a 

*'  drummer  is  a  foldier  with  a  drum."  Gooiall's  cafe,  i  Wilf.  3i3.  S.  C.  '  i  BI.  Rep.  29   uadcr  the 
Rime  of  Llojd  r.  Wooijal].  j 

Upon 
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tTpon  a  rule  to  fhcw  caufe  why  a  fum  of  money  paid  by  the 
defendant  Ihoukl  not  be  repaid,  it  appeared,  that  the  defendant 
was  a  private  man  in  one  of  the  troops  of  life-guards  ;  and  that, 
being  arrefted  for  a  debt  under  ten  pounds,  he  paid  the  debt  in 
order  to  obtain  his  Uberty  :  one  queftion  was,  Whether  the  defend- 
ant be  fuch  foldier,  as  is  by  the  26  G.  2.  c.  5.  exempted  from 
being  liable  to  an  arreft  for  a  debt  under  ten  pounds  ?  Wright^  J. 
Dtfi/fo/i,  J.  Le^y  C.  J.  being  abfent,  were  of  opinion  that  he  is. 
And  by  IVrlght,  J.  it  is  declared  by  that  ftatute  "  That  no  pcr- 
"  fen,  who  (liall  be  lifted,  or  fiiall  lift  himfelf  as  a  volunteer  in 
*'  hi's  Majefty's  fcrvice,  as  a  foldier,  ftiall  be  liable  to  be  taken  out 
**  of  his  Majefty's  fervice  by  any  procefs,  other  than  for  fome 
**  criminal  matter,  unlefs  for  a  real  debt  of  ten  pounds."  Fof- 
iar,  J.  inclined  to  be  of  opinion,  that  as  a  perfon,  inftead  of  re- 
ceiving money,  pays  a  conliderable  fum  upon  being  admitted  as  a 
private  man  into  a  troop  of  life-guards,  fuch  perfon  Is  not  a  fol- 
dier within  the  meaning  of  that  ftatute.  At  another  day,  a  certi- 
ficate being  produced  from  the  commiflary-general's  office,  that  the 
defendant  did  lift  himfelf  as  a  volunteer ;  and  it  appearing,  that 
the  articles  of  war  were  read  over  to  him ;  and  that  the  oath 
dire£led  to  be  adminiftered  to  a  lifted  foldier  by  a  juftice  of  the 
peace  was  taken  by  him  ;  Fojler^  J.  concurred  in  opinion  with 
the  other  juftices.  Another  queftion  was.  Whether,  although  the 
defendant  would,  whilft  under  the  arreft,  have  been  entitled  to  the 
difcharge  of  his  perfon,  he  be  now  entitled  to  have  the  money 
paid  to  obtain  his  liberty  repaid  ?  It  was  holden,  that  he  is;  and 
by  the  court— It  is  equally  reafonable,  that  the  money  paid  by  the 
defendant  to  obtain  his  liberty  ftiould  be  repaid,  as  that  his  per- 
fon, in  cafe  the  application  had  been  on  that  account,  fhould 
have  been  difcharged. 

An  out-penfioner  of  Chelfea  College  having  been  arrefted,  a 
queftion  arofe.  Whether  he  were  entitled  to  his  difcharge  as  being 
a  foldier  in  his  Majefty's  fervice  ?  It  was  holden  that  he  was  not ; 
becaufe  he  is  not  under  military  difcipline,  and  only  fubjeft  to  the 
controul  of  the  commiffioners  of  the  College. 

tThefe  a£ls  are  confined  to  proceedings  in  civil  aflions,  and 
will  not  proteft  foldiers  imprifoned  for  difobeying  orders  of  juf- 
tices, or  on  any  other  criminal  account.  J 
Term  Rep.  156. 


(C)  Of  quartering  Soldiers. 

"DY  the  36  G.  3.  <r.  24.  §  24,  25.  after  reciting,  that  whereas  by 
■^  the  petition  of  right y  in  the  third  year  of  King  Charles  the 
Firft,  it  is  cnadled  and  declared,  that  the  people  of  the  land  are 
not  by  the  laws  to  be  burdened  with  the  fojourning  of  foldiers 
againft  their  wills ;  and  by  a  claufe  in  an  aft  of  parliament,  made 
in  the  onc-and-thirtieth  year  of  the  reign  of  King  Charles  the 
Second,  it  is  declared  and  ena£led,  that  no  officer  civil  or  military, 
or  other  perfon  whatfoever,  (hould  from  thenceforth  prefume  to 
place,  quarter,  or  billet  any  foldier  or  foldiers  upon  any  fubjedl  or 
14  "  iohabitant 


inhabitant  of  this  realm  of  any  degree,  quality,  or  profeiTionwhat- 
foever,  without  his  confent ;  and  that  it  (hall  and  may  be  lawful  for 
any  fubjedl,  fojourner,  or  inhabitant  to  refufe  to  quarter  any  foldler 
or  foldiers,  notwithftanding  any  demand  or  warrant  or  billeting 
whatfoever :  but  forafmuch  as  at  this  time,  and  during  the  con 
tinuance  of  this  adt,  there  is  and  may  be  occafion  for  the  march- 
ing and  quartering  of  regiments,  troops,  and  companies  in  feveral 
parts  of  this  kingdom,  it  is  enacted,  "  That  for  and  during  the 
**  continuance  of  this  a£l,  and  no  longer,  it  fhali  and  may  b6 
**  lawful  to  and  for  the  conftables,  tithlngmen,  headboroughs,  and 
<*  other  chief  officers  and  iriagiftrates  of  cities,  towns,  and  vll- 
"  lages,  and  other  places  within  England,  Wales,  and  the  town  of 
**  Berwick  upon  Tweed,  and  in  their  default  or  abfence,  for  any 
*'  one  juftice  of  the  peace,  inhabiting  in  or  near  any  fuch  city, 
**  town,  village,  or  place,  and  for  no  others  ;  and  fuch  conftables 
*'  and  other  chief  magiftrates  as  aforefaid  are  hereby  required  to 
**  quarter  and  billet  the  officers  and  foldiers  in  his  Majefty's  fervice 
•*  in  inns,  livery-ftables,  ale-houfes,  vidiualling-houfes,  and  the 
"  houfes  of  fellers  of  wine  by  retail  to  be  drunk  in  their  own  houfes 
*'  or  places  thereunto  belonging,  other  than  and  except  perfons  who 
*'  keep  taverns  only,  being  freemen  of  the  company  of  vintners  of 
**  the  city  of  London,  who  were  admitted  to  the  freedom  before 
*'  the  5th  day  of  July  1757,  or  who  fince  have,  orfliall  hereafter 
**  be  admitted  to  their  freedom  of  the  faid  company  in  right  of 
**  patrimony  or  apprenticefliip,  notwithftanding  fuch  perfons  who 
**  keep  taverns  only  have  taken  out  vi6tualling  licences;  and  all 
'*  houfes  of  perfons  felling  brandy,  ftrong  waters,  cyder,  or  meth- 
**  eglin  by  retail  to  be  drank  in  houfes,  other  than  and  except  the 
**  houfes  of  diftillers,  who  keep  houfes  or  places  of  diflilling 
*'  brandy  or  ftrong  waters,  and  the  houfe  of  any  fhopkceper, 
•^  whofe  principal  dealings  (hall  bf  more  in  other  goods  and 
*'  merchandizes  than  in  brandy  or  ftrong  waters,  fo  as  fuch  dif- 
*'  tillers  or  ftiopkeepers  do  not  permit  or  fuffer  tippling  in  his  or 
*'  their  houfes,  and  in  no  other,  and  in  no  private  houfe  whatfo- 
**  ever;  nor  ftiall  any  more  billets  at  any  time  be  ordered,  than 
"  there  are  effective  foldiers  prefent  to  be  quartered." 

By  the  fame  feclion  it  is  provided,  "  That  if  any  conftable,  tith- 
<*  ingman,  or  fuch  like  officer,  or  magiftrate  as  aforefaid,  (hall 
**  prefume  to  quarter  or  billet  any  officer  or  foldier  in  any  private 
**  houfe,  without  the  confent  of  the  owner  or  occupier,  in  fuch 
**  cafe  fuch  owner  or  occupier  fhall  have  his  or  their  remedy  at 
**  law  againft  fuch  magiftrate  or  officer,  for  the  damage  that 
*<  fuch  owner  or  occupier  fliall  fuftain  thereby." 

In  an  action  of  trefpafs  againft  a  conftable  for  quartering  a 
dragoon  upon  the  plaintiff,  it  was  found  by  a  fpccial  verdidt,  that 
the  plaintiff  kept  a  houfe  at  Epfom,  and  let  lodgings  to  fuch  as 
came  there  for  the  benefit  of  the  air  and  waters,  that  he  dreffed 
meat  for  his  lodgers  at  four  pence  per  joint,  and  fold  them  fmall 
beer  at  two  pence  per  mug,  and  that  he  likewife  found  them  ftable 
room,  hay,  and  other  things  for  horfes,  at  certain  rates,  and  the 
queftion  was,  Whether  he  were  liable  to  have  a  foldier  quartered 
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~  upon  Mm  ?  It  was  holden  that  he  was  not;  and  by  Hclty  Ch-  J» 
— This  cafe  is  To  ph\in,  that  there  is  no  occafion  for  giving  reafons. 

By  the  36  G.  3.  c.  24.  §24.  it  is  provided,  "  That  if  any 
"  miUtary  officer  fhall  take  upon  him  to  quarter  foldiers,  othcr- 
<*  wife  than  is  limited  and  allowed  by  thisadl,  or'fliall  ufe  or  offer 
"  any  menace  or  compullion  to  any  mayors,  conflables,  or  other 
*'  civil  oflicers  before  mentioned,  tending  to  dellroy  or  difcourage 
•■^  any  of  them  from  performing  any  part  of  their  duty  hereby 
*'  required  or  appointed,  fuch  military  ofricer  (hall  for  every  fuch 
«'  offence,  being  thereof  convicted  before  any  two  or  more  of 
*'  the  juflices  of  the  peace  of  the  county,  by  the  oath  of  two  cre- 
*«  dible  witneffes,  be  deeme<.l  and  taken  to  be  ipfo  facJo  cafhiered, 
*'  and  fliall  be  utterly  difablcd  to  have  or  liold  any  military  em- 
*'  ployment  within  this  kingdom,  or  in  his  Mnjcfhy's  fervice  ;  pro- 
«'  vided  the  faid  conviction  be  affirmed  at  the  next  quarter- 
**  fcffions  of  the  peace  of  the  faid  county,  and  a  certificate 
*<  thereof  be  tranfmitted  to  the  Judge  Advocate,  who  is  hereby 
"  obliged  to  certify  the  fame  to  the  next  court-martial." 

By  §  4^.  it  is  enabled,  ♦'  That  if  any  officer  military  or  civil, 
**  by  tliis  a£t  autI;orized  to  quarter  foldiers  in  any  houles  hereby 
*'  appointed  for  that  purpofe,  fliall  at  any  time  during  the  conti- 
«'  nuance  of  this  aCt  quarter  the  wives,  children,  or  men  or  maid 
*'  fervancsof  any  officer  or  foldier,  in  any  fuch  houfes  againft  the 
"  confent  of  the  owners,  the  party  offending,  if  an  officer  of  the 
*'  army,  fliall  upon  complaint  and  proof  thereof  made  to  the  com- 
*'  mander  in  chief  of  the  army,  or  Judge  Advocate,  be  ipfofaclt 
'*  cafliiered  ;  and  if  a  conllable,  tithingman,  or  other  civil  officer, 
**  he  ffiall  forfeit  to  the  party  aggrieved  twenty  (lulUngs,  upon 
'*  complaint  and  proof  made  thereof  to  the  next  jultice  of  peace,  i.o 
*'  be  levied  by  warrant  of  fuch  jullice  by  diftrefs  and  fale  of  his 
*'  goods." 

By  §  24.  it  is  provided,  "  That  in  cafe  any  perfon  ffiall  find 
*'  himfelf  aggrieved,  in  that  fuch  con ftable,  tithingman,  or  head- 
*'  borough,  chief  officer,  or  magiltrate,  fuch  chief  officer  or  ma- 
**  giftrate,  not  being  a  juftice  of  the  peace,  has  quarrered  or 
*'  billeted  in  his  houfe  a  greater  number  of  foldiers  than  he 
"  ought  to  have  in  proportion  to  liis  neighbours,  and  ffiall  com- 
♦*  plain  thereof  to  one  or  more  jullices  of  the  peace  of  the  divi- 
*'  fion,  city,  or  liberty  where  fuch  foldiers  are  quartered  ;  or  in 
*•  cafe  fuch  chief  officer  or  magiftrnte  fiiall  be  a  juftice  of  the 
**  peace,  then  on  complaint  made  to  two  or  more  juflices  of  the 
**  peace  of  fuch  divifion,  city,  or  liberty,  fuch  jullices  refpedtively 
"  ffiall  have,  and  have  hereby  power  to  relieve  fuch  perfon,  by 
*'  ordering  fuch  and  {o  many  of  the  foldiers  to  be  removed,  and 
«'  quartered  upon  fuch  other  peifon  or  perfons  as  they  ffiall  fee 
**  caufe  ;  and  fuch  other  perfon  or  perfons  ffiall  be  obliged  to  re- 
*'  ceive  fuch  foldiers  accordingly." 

By  §  25.  it  is  enacted,  "  That  no  juftice  or  juftlces  of  the 
**  peace,  having  or  exiicuting  any  military  office  or  commlffion  in 
•*  that  part  of  Great  Britain  called  Englaudy  ffiall  and  may,  during 
««  the  continuance  of  this  act,  dircitlv,  or  indiredly  be  concerned 
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**  In  the  qUarterirtg,  billeting,  or  appointing  any  quarters  for  any 
**  foldier  or  foldiers  in  the  regiment,  troop,  or  company,  under 
**  the  immediate  command  or  commands  of  fuchjuftice  or  juf- 
*'  tices  according  to  che  difpcfition  made  for  quartering  of  any 
*'  foldier  or  foldiers  by  vutue  of  this  a(5l ;  but  that  all  warrants^ 
**  adts,  matters,  or  things  executed  or  appointed  by  fuch  juftice  or 
*'  juftices  of  the  peace,  for  or  concerning  the  fame,  lliall  be  void, 
*'  any  thing  in  this  aO:  to  the  contrary  notwithftanding." 

By  $28.  it  is  enabled,  "  That  if  any  officer  fhall  take  or 
*'  caufe  to  be  taken,  or  knowingly  fufFer  to  be  taken,  any  nioney 
**  of  any  perfon,  for  excufing  the  quartering  ot  oificersor  foldiers, 
*'  or  any  of  them,  in  any  hpufe  allowed  by  this  acl,  every  fuch 
**  officer  fhall  be  cafhiered,  and  be  incapable  of  fervirlg  in  any 
**  military  employment  whatfoever." 

[By  §  29.  after  reciting  that  inconveniencies  arife  from  bil- 
leting dragoons  and  their  horfes  at  different  houfes,  it  is 
eiia£led,  "  That  in  all  places  where  horfe  or  dragoons  fhall  be 
"  quartered  or  billeted  in  nurfuance  of  the  atl,  for  the  future, 
**  the  men  and  their  horfes  Ihall  be  billeted  in  one  and  the  fame 
*'  houfe  (except  in  cafe  of  necefhty)  ;  and  that  in  no  other  cafe 
•'  \Vhatever  there  be  lefs  than  one  man  billeted  where  there  fliall 
"  be  one  or  two  horfes,  nor  lefs  than  two  hien  where  there  fhall 
''  be  four  horfes,  and  fo  in  proportion  for  a  greater  number  j  and 
*^  in  fuch  cafe  each  man  fliall  be  billeted  as  near  his  horfe  as 
**  poffible."] 

By  §  3  c.  after  reciting,  that  feme  doubts  have  arifen,  whether 
commanding  oincers  of  any  regiment,  troop,  or  company,  may 
exchange  any  man  or  horfe  quartered  in  any  town  or  place,  with 
another  man  or  horfe  quartered  in  the  fame  place,  for  the  benefit 
of  the  fervicCj  it  is  ena6led,  '*  That  fuch  exchange  as  above 
*f  mentioned  may  be  made  by  fuch  commanding  officers  refpedl- 
""  ivelyj  provided  the  number  of  men  and  horfes  do  not  exceed 
**  the  number  at  that  time  billeted  on  fuch  houfe  or  houfes ;  and 
*'  the  conllables,  tithingmen,  headboroughs,  and  other  chief 
"  officers  or  magiftrates  of  the  cities^  towns,  and  villages,  or 
*'  other  places,  where  any  regiment,  troop,  or  company  fhall  be 
'*  quartered,  are  hereby  required  to  billet  fuch  men  and  horfes 
"  hereby  exchanged  accordingly." 

[By  §  31.  it  iseriacfed,  "  That  the  officers,  men,  and  horfes 
*<  belonging  to  his  IVIajelly's  horfe  cr  dragoons,  ffiall  be  quartered 
**  in  the  inns,  livery  llables,  ale-houfes,  viclualling-houfes,  and 
"  other  houfes  iu  which  officers  and  foldiers  are  by  the  a£t:  allowed 
*'  to  be  quartered,  and  fliall  be  received  and  furniflied  by  the 
•*  owner  or  occupier  of  fuch  inns,  ^c.  with  diet  and  fmall  beer^ 
**  and  with  ftables,  and  hay,  and  ftraw  for  their  horfes,  paying 
**  and  allowing  for  the  fame  the  feveral  rates  hereinafter  men.- 
**  tioned,  to  be  payable  out  of  the  fubfillence-money  for  diet  and 
«'  fmall  beer,  and  hay  and  ftraw  for  their  horfes." 

But  by  §  32.  "  When  any  horfe  or  dragoons  (hall  be  quartered 
**  upon  the  owner  or  occupier  of  any  ale-houfe,  vi£lualling-houfe, 
**  or  other  houfe  in  which  officers  or  foldiers  mav  be  quartered, 
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"  who  have  no  (tables,  then,  upon  complaint  made  by  the  perfon 
*'  having  no  ftables,  to  two  or  more  of  the  juftices  of  the 
**  peace  of  the  divifion,  city,  or  liberty  where  fuch  horfe  or 
*'  dragoons  fhall  be  fo  quartered,  and  upon  his  making  fuchallow- 
'*  ance  in  lieu  of  his  quartering  fuch  horfe  or  dragoons,  as  fuch 
**  juftices  (hall  think  reafonablc,  fuch  juftices  may  order  the  men 
**  and  their  horfes  to  be  removed,  and  quartered  upon  fome  other 
*'  perfon  who  by  the  aft  is  liable  to  have  officers  and  foldiers 
*'  quartered  upon  him  who  has  ftables,  and  may  order  and  fettle 
**  a  proper  allowance  to  be  made  by  the  perfon  having  no  ftables 
**  in  lieu  of  his  quartering  fuc!\  horfe  or  dragoons,  fo  to  be 
*'  removed  as  aforefaid:  and  aifo  may  order  and  direct  fuch  allow- 
**  ance  to  be  paid  by  the  perfon  from  whom  the  men  or  liorfes 
"  fhall  be  removed,  to  or  amongft  the  perfon  or  perfons  to  whom 
**  fuch  men  and  their  horfes  (hall  be  fo  removed,  or  be  applied  in 
•*  the  furniftiing  of  quarters  for  fuch  men  and  their  horfes,  as  the 
*'  cafe  may  require,  and  as  fuch  juftices  ftiall  think  fit."] 

By  §  6S.  it  is  enafted,  "  That  if  any  high  conftable,  confta- 
*f  ftable,  beadle,  or  other  officer  or  perfon  whatfoever,  who  by 
**  virtue  or  colour  of  this  adl  fliall  quarter  or  billet,  or  be  cm- 
"  ployed  in  quartering  or  billeting  any  officers  or  foldiers,  ftiall 
**  ncgleft:  or  refufe,  for  the  fpace  of  two  hours,  to  quarter  or  billet 
**  fuch  officers  or  foldiers,  when  thereunto  required  in  fuch  man- 
•*  ner  as  is  by  this  aft  direfted,  provided  fufficient  notice  be  given 
**  before  the  arrival  of  fuch  troops ;  or  fhall  receive,  demand, 
**  contraft,  or  agree  for  any  fum  or  fums  of  money,  or  any 
•*  reward  whatfoever,  for  or  on  account  of  excufing,  or  in 
**  order  to  excufe,  any  perfon  or  perfons  whatfoever  from  quar- 
*'  tering,  or  receiving  into  his,  her,  or  their  houfe  or  houfes,  any 
"  fuch  officer  or  foldier,  and  fliall  be  thereof  convifted  before  any 
**  one  or  more  juftice  or  juftices  of  peace  of  the  county,  city,  or 
*<  liberty  within  which  fuch  offi:nce  fhall  be  committed,  either  by 
**  his  own  confeffion,  or  by  the  oath  of  one  or  more  credible  wit- 
«*  nefs  or  witnefles,  which  oath  the  faid  juftice  or  juftices  is  and 
**  are  hereby  empowered  to  adminifter,  every  fuch  high  cpnftabic, 
**  conftable,  beadle,  or  other  officer  or  perfon  fo  offending,  fhall 
**  forfeit  for  every  fuch  offence  the  fum  of  five  pounds,  or 
♦*  any  fum  of  money  not  exceeding  five  pounds,  nor  l^fs 
**  than  forty  flullings,  as  the  faid  juftice  or  juftices,  before  whom 
*•  the  matter  fhall  be  heard,  (hall  in  his  or  their  difcretion  think 
•*  fit,  -o  be  levied  by  diftrefs  and  fale  of  the  goods  of  the  perfon 
**  offending,  by  warrant  under  the  hand  and  feal,  or  hands  and 
"  feals,  of  fuch  juftice  or  juftices  before  whom  fuch  offender  (hall 
•*  be  convifted,  or  one  or  more  of  them,  to  be  direfted  to  any 
**  other  conftable  within  the  county,  city,  or  liberty,  or  to  any  of 
«  the  ovcrfeers  of  the  poor  of  the  parifh  where  tlie  offender  (ball 
«<  dwell }  the  faid  fum  of  five  pounds,  or  the  faid  fum  not  exceed- 
**  ing  five  pounds,  nor  icfs  than  forty  (hillings,  when  levied,  to  be 
«*  paid  to  the  ovcrfeers  of  the  poor  of  the  parifh  wherein  the 
<*  offence  fhall  be  committed,  oi  to  fome  one  of  them;  for  the  ufe 
**  of  the  poor  of  the  parifti.'* 


By  §  6g.  it  is  ena£led,  «  That  it  (hall  and  may  be  lawful  ttf 
•*  and  for  any  one  or  more  juftice  or  juftices  of  the  peace,  within 
**  their  refpciSlive  counties,  cities,  or  liberties,  by  warrantor  order 
«*  under  his  or  their  hand  and  feal,  or  hands  and  feals,  at  any 
**  time  or  times  during  the  continuance  of  this  aft,  to  require 
**  and  command  any  high  conftable,  conftable,  beadle,  or  other 
**  officer,  who  fhall  quarter  or  billet  any  foldiers  in  purfuance  o£ 
**  thisa£l,  to  give  an  account  in  writing,  unto  the  faid  juftice  or 
**  juftices  requiring  the  fame,  of  the  number  of  officers  or  fol- 
**  diers  who  ftiall  be  quartered  or  billeted  by  them,  and  alfo  the 
**  names  of  the  houfekeepers  or  perfons  upon  whom  every  fuch 
**  officer  or  foldier  fhall  be  quartered  or  billeted,  together  with 
«  an  account  of  the  ftreet  or  place  where  every  fuch  houfekeepei* 
*'  dwells,  and  the  figns,  if  any,  belonging  to  their  houfes ;  to  the 
**  end  it  may  appear  to  the  faid  juftice  or  juftices  where  fuch 
*'  officers  and  foldiers  are  quartered  and  billeted,  and  that  he  oi* 
«<  they  may  be  thereby  the  better  enabled  to  prevent  or  punifli  all 
**  abufes  in  the  quartering  or  billeting  of  them." 

By  §  26.  it  is  enabled,  '*  That  the  officers  and  foldiers,  quar- 
**  tered  and  billeted  as  aforefaid,  fliall  be  received  and  furnifhed 
*<  with  diet  and  fmall  beer  by  the  owners  of  the  inns,  livery 
«*  ftables,  ale-houfes,  viftualling-houfes,  and  other  houfes  ia 
'*  which  they  are  allowed  to  be  quartered  and  billeted  by  this 
**  aft,  paying  and  allowing  for  the  fame  the  feveral  rates  herein- 
**  after  mentioned,  to  be  payable  out  of  the  fubfiftence-money 
**  for  diet  and  fmall  beer." 

But  by  §  27.  it  is  provided,  "  That  in  cafe  any  inn-holder  of  fWotc;  t&s 
**  other  perfon,  on  whom  any  non-comm;ffion  officers  or  private  3^  G.  3. 
**  men  (hall  be  quartered  by  virtue  of  this  aft,  except  on  a  march  repeals  to 
*<  or  employed  in  recruiting,  and  likewife  except  the  recruits  by  much  of  this 
"  them  raifed,  for  the  fpace  of  feven  days  at  moft,  for  fuch  non-  f'^r^'^i!-'" 
'*  commiffion  officers  and  foldJers,  who  are  recruiting,  and  recruits  with  diet    ' 
<*  by  them  raifed,  (hall  be  defirous  to  furnifti  fuch  non-commif-  non-c  m- 
•*  fion  officers  or  foldiers  with  candles,  vinegar,  and  fait,  and  with  "Jj^'""'*^ 
**  either  fmall  beer  or  cyder,  not  exceeding  five  pints  for  each  foidieri  on  s 
**  man  per  diem  gratis,  and  allow  to  fuch  non-commiffion  officers  march  or 
**  or  foldiers  the  ufe  of  fire,  and  the  ncceffary  utenfils  for  dreffing  '«'"'""£] 
«*  and  eating  their  meat  (a),  and  (hall  give   notice  of  fuch  his  [boyg^J^*^* 
•*  defire  to  the  commanding  officer,  and  fhall  furnifli  and  allow  ^  2.  id.  fcr 
**  the,  fame  accordingly ;  then  in  fuch  cafe  the  non-commiffion  ^'w»  is  nov» 
"  officers  and  foldiers  fo  quartered  (hall  provide  their  own  vie-  ^^f^^J'^^ 
*♦  tuals."  ^  tictes-i 

By  §  37.  to  the  end  that  the  quarters  of  officers  and  foldiers  may 
be  duly  paid  and  fatisfied,  and  his  Majefty's  duties  of  excife  better 
anfwered,  it  is  enafted,  "  That  c\^ery  officer,  to  whom  it  belongs  to 
*'  receive,  or  that  does  aftually  receive,  the  pay,  or  fubfiftence  mo- 
"  ney,  either  for  a  whole  regiment,  or  particular  troops  or  compa- 
«*  nies,  or  othervi^ife,  (hall  immediately  upon  each  receipt  of  every 
**  particular  fum,  which  fliall  from  time  to  time  be  paid,  returned, 
*'  or  come  to  his  or  their  hands  on  account  of  payor  fubfiftenee,  give 
**  public  notice  thereof  to  all  perfons  keeping  inn*  or  other  places, 
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*'  where  oftccrs  of  foldiers  are  quartered  by  viitiie  of  tVisarc; 

*'  and  {hall  appoint  the  faid  inn-keepers  and  others  to  repair  to 

*'  their  quarters,  at  fuch  times  as  they  (hall  appoint  for  the  diftri- 

^*  bution  and   payment  of  the  faid  pay  or  fubfiftence-money  to 

**  foldiers,  wliich  fliall  be   within  four  days  at  the  furtheft  after 

*•  the  receipt  of  the  fame  as  rforefaid:  and  the  faid  inn-keepers 

*'  and  others  ftiall  then  and  there  acquaint  fuch  officer  or  officers 

*'  with  the  accounts  or  debts,  if  any  fliall  be,  between  them  and 

**  the  officers  and  foldiers  fo  quartered  in  their  refpeclive  lioufes  ; 

••  which  accounts  the  faid  officer  or  officers  are  hereby  required 

•'  to  accept  of,  and  immediately  pay  the  fame,  before  any  part  of 

•'  the  faid  pay   or  fubfiltence-money  be  diftributed  either  to  the 

"  officers  or  foldiers  ;  provided  the  faid  accounts  exceed  not,  for 

**  a  commiffiou  officer  of  horfe,  being  under  the  de;2[ree  of  a  cap- 

**  tain,  for  fuch  officer's  diet  and  fmall  htcr per  diem  two  (hillings  i 

"  nor  for  one   commiffion   officer  of  dragoons,  being  under  the 

"  degree  of  a   captain,  for  fuch  officer's  diet  and  fmall  beer  per 

*'  diem  one  ffiilling;  nor  for  one  commiffion  officer  of  foot,  being 

**  under  the  degree  of  a  captain,  for  fuch  officer's  diet  and  fmall 

*'  beer  per  diem  one  fliilling  ;  and  if  fuch  officer  (hall  have  a  horfe 

"  or  horfes,  for  each  horfe  or  horfes  for  their  hay  and  flraw  per 

"  diem  (ix  pence  ;    nor  for  one  light  horfeman's  diet  and  fmall 

[(<:}  B5        "  beer  per  diem  fix  pence  («),  and  hay  and  ftraw  for  his  horfe  pei' 

3^^- 1"       **  diem  fix  pence  ;    nor  for  one  dragoon's  diet  and  fmall  bter  per 

the  allow-*    *'  diem  fix  pence,  and  hay  and  draw   for  his  hor(c  per  diem  (ix 

aiice  for        "  pence  ;  nor  for  one  foot  foldier's  diet  and  fmall  beer  per  diem 

non-com-      <{  1^^^,  pence:  and  if  any  officer  or  officers  as  aforefaid  (hall  not 

officers  and         g'vc  notice  as  aiorelaid,  and  ihail  not,  immediately  upon  pro- 

foiaieis.both  <«  ducing  fuch  account  Rated,  fatisfy,  content,  and  pay  the  fame. 

We  and       «;  upon  complaiiit  and   oath  made  thereof  by  any  two  witne(res, 

toot,  IS  rail-  '  t  r    r<~  r  y  ''-iri 

Edtoici/.     "  at  the  next  quarter-leffions  for  the  county  or  city  where  iuch 

*>crdiemior    <f  quarters  were,  which  oath  the  juflices  of  the  peace  at  fuch  it{'- 

)mJCLtr-    *'  ^'°"^  ^''^   hereby  authorized  and   required  to  adminifler,  the 

and  the  ai-'    **  paymaftcr  or  paymafters  of  his  Majefty's  guards,  garrifons,  and 

Jowanntot    «  marines  are  heieby  required  and  authorized,  upon  certificate 

ftrV.v""or        "  °^  *^^  ^"'^^  juftices  before  whom   fuch  oath  was  made  of  the 

each  horfs     *'  fums  due  upon  fuch  accounts,  and  the  perfons  to  whom  the 

by  §  3.  is      «<  fame  is   owing,   to  pay  and  fatisfy  the   faid   fums  out  of  the 

A^ld.ptr      **  arrears  due  to  the  faid  officer  or  officers,  upon   penalty   that 

dim.}  "  fuch  paymafteror  paymallers  fhali  forfeit  their  rcfpedive  place 

**  or  places  of  paymafter  or  paymaflers,  and  be  difcharged  from 

*'  holding  the  fame  for  the  future ;  and  in  cafe  there  fliall  be  no 

*'  arrears  due  to   the  faid  officer  or  officers,   then  the  faid  pay- 

*'  niafter  or  paymaflers  are  hereby  authorized  and  required,  to  de- 

*•  du(St  the  fums  he  or  they  (hall  pay,  purfuant  to  the  certi(icate  of 

«'  the  faid  juftices,  out  of  the  next  pay  or  fubfiftence-money  of 

*'  the  regiment  to  which  fuch  officer  or  officers  (hall  belong ;  and 

*•  fuch  officer  or  officers  fliall  for  every  fuch  ©(Fence,  or  for  ne- 

*'  gle6ting  to  give  notice  of  the  receipt  of  fuch  pay  or  fubfiftence- 

*'  money  as  aforefaid,  be  deemed  and  taken,  and  are  hereby  de- 

«'  dared  ipfofacfg  calhiered.     And  where  it  Ihall  happen,  that  the 

«*  fubfiftence- 


^*  iubfiftence-money  due  to  any  oiBcer  or  foldier  fiiall  by  occaOon 
*'  of  any  accident  not  be  paid  fuch  officer  or  foldier,  or  fuch 
•*  officer  or  foldier  fliall  negledl  to  pay  the  fame,  fo  that  quarters 
**  cannot  be  or  are  not  paid  as  this  a£l  dire£ts ;  and  where  any 
*'  horfe  foot,  or  dragoons  fiiall  be  upon  their  march,  fo  that  no 
**  fubfiftence  can  then  be  remitted  to  them,  to  mnlce  payment  as 
*'  this  a6l  tlirecls,  or  they  fhall  negle£t  to  pay  the  fame  ;  in  every 
*'  fuch  cafe  it  is  hereby  further  enacte(1,  that  every  fuch  officer 
♦'  fliall,  before  his  or  their  departure  out  of  his  or  their  quarters, 
*'  where  fuch  regiment,  troop,  or  company  (hall  remain  for  any 
*'  time  whatfoever,  make  up  the  accounts  as  this  a£l  directs, 
<'  with  every  perfon  with  whom  fuch  regiment,  troop,  or  com- 
*'  pany  have  quartered,  and  fign  a  certificate  thereof,  and  give  the 
*'  faid  certificate,  by  him  fo  figned,  to  the  party  to  whom  fuch 
**  money  is  due,  with  the  name  of  fuch  regiment,  troop,  or  com- 
**  pany,  to  which  he  or  they  fliall  belong  ;  to  the  end  the  faid  cer- 
*'  tificate  may  be  forthwith  tranfmitted  to  the  paymafler  of  his 
"  Majelly's  guards  and  garrifons,  or  to  .the  paymafter  of  the 
**  marines,  who  are  hereby  required  immediately  to  make  pay- 
**  ment  thereof  to  the  perfon  or  perfons  to  whom  fuch  monies 
**  fliall  be  due,  to  the  end  the  fame  may  be  applied  to  fuch  regi* 
**  iTient,  troop,  or  connpany  refpe£liyely,  under  pain  as  is  ia  this 
'''  a£l  before  dire£led  for  non-payment  of  quarters." 

[By  36  G.  3.  c.  36.  §5.  *'  All  non-commiffioned  officers  and 
"  foldiers  fliall  be  entitled  to  receive  their  diet  and  fmall-beer 
•'  from  the  innholders  or  other  perfons  on  whom  they  may  be  biU 
"  leted,  at  the  rates  in  this  a£l  prefcrlbed,  while  on  the  march,  as 
*'  aUb  on  the  day  of  their  arrival  at  the  place  of  their  final  def- 
*'  tinatlon,  and  on  the  two  fubfequent  days,  unlefs  either  of  the 
*'  two  fubfequent-days  fliall  be  market  days  in  or  for  the  town  or 
**  place  where  fuch  foldiers  fliall  be  billeted,  or  within  two  miles 
*'  thereof,  in  which  cafe  the  innholder  or  other  perfon  may  dif^ 
*'  continue  on  and  from  fuch  market  day  the  fupply  of  diet  and 
«*  fmall  beer,  and  furiilfli  in  lieu  thereof  the  articles  fpecified  m 
♦*  the  mutiny  ad,  and  at  the  rate  in  this  act  prefcrlbed." 

"  Provided,  by  $6.  That  if  the  regiment,  troop,  company,  or 
"  detachment,  when  on  the  march,  fliall  be  halted,  cither  for  a 
«  limited  or  indefinite  time,  at  aiiy  intermediate  place,  the  non- 
"  commiflioned  oflicers  and  foldiers  belonging  thereto  fliall  be 
**  entitled  to  receive  their  diet  and  fmall  beer,  from  the  perfons 
**  on  whom  they  fliall  be  billeted  at  fuch  intermediate  place,  for 
*'  fuch  time  only  for  which  they  would  be  entitled  to  receive  aftep 
*'  arriving  at  the  place  of  their  final  deftinaticn,  according  to  this 

«  aa." 

But  by  §  7.  "  Whenever  any  regiment,  troop,  ts'c^  when  on 
**  their  march,  fliall  be  halted,  and  it  fliall  appear  by  the  march- 
**  ing  orders,  that  it  is  not  intended  that  fuch  regiment,  i£fc.  fliall 
<*  halt  for  any  longer  time  than  one  entire  day  after  the  day  of 
**  their  arrival  at  the  place  of  halting,  and  the  day  after  their 
**  arrival  fliall  be  fuch  market  day  as  aforefaid,  it  fliall  not  be 
"  lawful  for  the  iunholders  or  ether  perfons,  on  whom  the  non- 
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'*  comniifTioncd  officers  or  foldiers  fhall  be  billetc(l,  to  difcontinue 
**  on  fuch  market  day  the  fupply  of  diet  and  fmall  beer  to  any  fuch 
**  officers  or  foldiers ;  but  all  fuch  officers  and  foldiers  ihall  be 
*'  entitled  to  receive  their  diet  and  fmall  beer  from  fuch  innholdci's 
•*  and  perfons,  at  the  rates  above  prefcribed,  as  they  would  have  ' 
**  been  entirled,  if  fuch  day  had  not  been  a  market  day." 

By  §  8.  "  All  non-commiffioned  officers  and  private  men 
**  employed  in  recruiting,  and  the  recruits  by  them  raifed,  fhall, 
*•  vi'hile  on  the  march,  and  for  two  days  alter  their  arrival  at  any 
*•  recruiting  flation,  be  entitled  to  the  fame  benefits  as  are 
**  hereinbefore  provided  in  regard  to  troops  upon  the  march  ; 
•*  but  no  recruit  enlifted  after  the  two  days  fubfequent  to  the' 
*'  arrival  of  the  party  at  their  recruiting  ftation,  fhall  be  entitled 
*'  to  be  fupplied  with  diet  and  fmall  beer  at  the  rate  above  pre- 
**  fcribed,  except  at  the  option  of  the  perfon  on  whom  he  fhall  be 
♦*  quartered.  Provided,  that  if  any  fuch  recruiting  party,  with 
^*  the  recruits  by  them  raifed,  fliall  remove  from  their  ftation, 
*'  and  after  a  time  fhall  return  to  the  fame  place,  they,  and  the 
f*  recruits  by  them  raifed,  fo  returning,  fhall  not  be  again  entitled 
*'  to  the  fupply  of  diet  and  fmall  beer  for  fuch  two  days  as  afore- 
f*  faid,  unlefs  the  period  between  tl^e  time  of  their  removal  from 
^*  fuch  place,  and  their  remrn  thereto,  (hall  have  exceeded  twenty- 
«  eight  days."] 

By  §  34.  it  i$  enabled,  "  That  it  fhall  and  may  be  lawful  to 
f*  quarter  officers  and  foldiers  in  Sect/and^  in  fuch  and  the  like 
^*  places  and  houfes  as  they  might  have  been  qtiartered  in  by  the 
**  laws  in  force  in  Scoilatid  at  the  time  of  the  Union  ;  and  that  the 
«'  pofTeiTors  of  fuch  houfes  fhall  only  be  liable  to  furniffi  the  faid 
**  officers  and  foldiers  quartered  there,  as  by  the  faid  laws  in  force 
*'  at  the  time  of  the  Union  was  provided  *,  and  that  no  officer  fhall 
**  be  obliged  to  pay  for  his  lodging,  where  he  fhall  be  regularly 
<*  billeted,  except  in  the  fuburbs  of  Edinburgh.^* 

By  §  68.  it  is  enafted,  '*  That  if  any  viclualler  or  any 
f*  other  perfon  liable  by  this  a<fk  to  have  any  officer  or  fol- 
«<  diei'  quartered  or  billeted  on  him  or  her,  fhall  refufe  to 
**  receive  or  vi£lual  any  fuch  officer  or  foldier  quartered  or 
*'  billeted  upon  him  or  her  as  aforefaid ;  or  fliall  refufe  to 
*'  furnifh  or  allow,  according  to  the  directions  of  this  a£l,  the 
m  feveral  things  hereinbefore  refpeftively  dire£led  to  be  fur- 
**  nifhed  or  allowed  to  non-commiffion  officers  or  foldiera  fo  quar- 
**  tcred  or  billeted  on  him  or  her  as  aforefaid ;  or  fhall  negleft  or 
**  refufe  to  furnifh  good  and  fufficient  hay  and  flraw  for  each 
«'  horfe  quartered  or  billeted  on  him  or  her  as  aforefaid,  at  the 
<*  rate  herein  before  mentioned,  and  fhall  be  thereof  convidled, 
**  before  one  or  more  juflice  or  juflices  of  the  peace  of  the 
«<  county,  city,  or  liberty  within  which  fuch  offence  fhall  be  com- 
•'  mitted,  either  by  his  own  confeffion,  or  by  the  oath  of  one  or 
•*  more  credible  witnefs  or  witnefTes,  which  oath  the  faid  juflice  or 
«<  juflices  is  and  are  hereby  empowered  to  adminifler,  every  perfon 
^*  fo  offending  fhall  forfeit  for  every  fuch  offence  the  fum  of 
«f  five  pounds,  or  any  fujn  of  money  not  exceeding  five  pounds 

**  nor 


**  nor  lefs  than  forty  fhlllings,  as  the  fald  juftice  or  juftlccs,  before 
*'  whom  the  matter  (hall  be  heard,  fliall  in  his  or  their  difcretion 
-**  think  fit,  to  be  levied  by  diftrefs  and  fale  of  the  goods  of  the 
"  perfon  offending,  by  warrant  under  the  hand  and  feal,  or  under 
**  the  hands  and  feals,  of  fuch  juftice  or  juftices  before  whom  fuch 
•*  offender  (hall  be  convidked,  or  one  or  more  of  them,  to  be  directed 
**  to  any  other  conftable  within  the  county,  city,  or  liberty,  or  to 
**  any  of  the  overfeers  of  the  poor  of  the  parifh  where  the  offender 
*'  (hall  dwell ;  the  faid  fum  of  five  pounds,  or  the  faid  fum  not 
**  exceeding  five  pounds  nor  lefs  than  forty  (hillings,  when  levied, 
'*  to  be  paid  to  the  overfeers  of  the  poor  of  the  parifh  wherein 
'*  the  offence  fliall  be  committed,  or  to  fome  one  of  them,  for  the 
•*  ufe  of  the  poor  of  the  faid  parilh." 

In  an  aftion  of  trefpafs  againft  two  juftices  of  the  peace,  who  MS.  Rep« 
had  iffued  a  warrant  for  levying  the  penalty  upon  the  plaintiff  for  Norton  v. 
not  receiving  a  foldicr  billeted  upon  him,  the  cafe  appeared  upon  anranother 
the  evidence  to  be  thus.:  a  fliopkeeper,  who  likewife  dealt  in  fpi-  Bucks, 
rituous  liquors,  in  order  to  entitle  himfelf  to  a  licence  for  felling  LentAflize 
fpirituous  liquors  by  retail,  had  a  licence  as  a  vi£lualler.     For  the 
fake  of  obtaining  this  laft  licence,  fome  beer  was  laid  in  by  him, 
of  whici;  an  account  was  taken  by  the  excife  ofHcer,  as  is  done  of 
the  ftoci:  of  a  victualler  j  but  he  never  fold  any  of  this,  nor  a<Sled 
in  any  manner  as  a  viclualler,  nor  fuffced  fpirituous  liquors  to  be 
drank  in  his  houfc.     The  plaintiJ  was  nonfuited,  for  want  of  pro- 
ducing the  warrant  of  the  two  juftices;    but  Fo/iery],  before 
whom  the  caufe  was  tried,  faid,  he  fhould  upon  the  merits  have 
been  of  opinion,  that  the  plaintiff  was  not  liable  to  have  foldiers 
quartered  upon  him.  * 

By  the  8  G.  2.  c.  30.  §  i.  after  reciting,  that  by  the  ancient 
common  law  of  this  land  all  elections  ought  to  be  free ;  and  that 
by  an  a«5l  pafled  in  the  third  year  of  the  reign  of  King  Edivard 
the  Firft,  of  famous  memory,  it  is  commanded  upon  great  for- 
feiture, that  no  man  by  force  of  arms,  nor  by  malice  or  menacing, 
(hall  difturb  any  to  make  free  election  ;  and  that  the  freedom  of 
elections  of  members  to  ferve  in  parliament  is  of  the  utmoft  con- 
fequence  to  the  prefervation  of  the  rights  and  liberties  of  this 
kingdom ;  and  that  it  hath  been  the  ufage  and  practice,  to  caufe 
any  regiment,  troop,  or  company,  or  any  number  of  foldiers, 
whicli  hath  been  quartered  in  any  city,  borough,  town,  or  place 
where  any  cle£tion  of  members  to  ferve  in  parliament  hath  been 
appointed  to  be  made,  to  remove  and  continue  out  of  the  fame 
during  the  time  of  fuch  ele<Stion,  except  in  fuch  particular  cafes  as 
are  hereinafter  fpecified  ;  to  the  end  that  the  faid  ufage  and  prac- 
tice may  be  fettled  and  eftablifhed  for  the  future,  it  is  enaded,  "  That 
**  when  and  as  often  as  any  ele£tion  of  any  peer  or  peers  to  repre- 
•'  fent  the  peers  of  Scotland  in  parliament,  or  of  any  member  or 
**  members  to  ferve  in  parliament,  (hall  be  appointed  to  be  made,  the 
<*  fecretary  at  war  for  the  time  being,  or  in  cafe  there  (hall  be  no  fe- 
•*  cretary  at  war,  then  fuch  perfon  who  (hall  officiate  in  the  place  of 
•'  the  fecretary  at  war,  (haU  and  is  hereby  required,  at  fome  conve- 
•*  nient  time  before  the  day  appointed  for  fuch  ele<ftion,  to  ifTnc 
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f*  and  fentl  forth  proper  orders  in  writing,  for  the  removal  of 
**  every  fuch  regiment,  troop,  or  company,  or  other  number  of 
^'  foldiets,  as  fliall  be  quartered  or  billeted  in  any  fuch  city, 
^*  borough,  tovi^n,  or  place,  where  fuch  ele£lion  (hall  be  appointed 
f*  to  be  made,  out  of  every  fuch  city,  borough,  town,  or  place, 
*»  one  day  at  leaft  before  the  day  appointed  for  fuch  eleftion,  to 
*«  the  didance  of  two  or  more  miles  from  fuch  city,  borough, 
**  town,  or  place,  j^nd  not  to  make  any  nearer  approach  to  fuch 
**  ciry,  borough,  town,  or  place  as  afcrefjid,  until  one  clay  at  the 
*<  Icall  after  tlie  poll  to  be  taken  at  fuch  election  fliall  be  ended, 
*'  and  the  poll  books  clofed." 

By  §  2.  It  is  enacted,  "  That  in  cafe  the  fecretary  at  war  for 
**  the  time  being,  or  fuch  perfon  who  fhall  ofliciate  in  the  place 
"  of  the  fecretary  at  war,  fiiall  neglect  or  omit  to  iiTue  or  fend 
**  forth  fuch  orders  as  aforefaid,  according  to  the  true  intent  and 
•*  meaning  of  this  a£l:,  and  fhall  be  thereof  lawfully  convicted, 
**  upon  any  indi^ment  to  be  prefented  at  the  next  aflizes,  or  (ci^- 
**  fions  of  oyer  and  terminer,  to  be  held  for  the  county  where  fuch 
*'  offence  fhali  be  committed,  or  on  an  information  to  be  exhibited 
?*  in  the  court  of  King's  Bench,  within  fix  months  after  fuck 
**  offence  committed,  fuch  fecretary  at  war,  or  perfon  who  fhall 
««  officiate  in  the  place  of  th?  fecretary  at  war,  fliall  for  fuch  ofr 

V  fence  be  difcharged  from  their  faid  refpe61:ive  offices,  and  fhall 
^*  from  thenceforth  be  utterly  difabled,  and  made  incapable  to 
**  hold  any  office  or  employment  civil  or  military  in  his  Majefty's. 
*?  feryice." 

But  by  §  5.  it  is  provided,  "  That  the  fecretary  at  war,  or  fuch 
**  perfon  who  fhall  officiate  in  the  place  of  the  fecretary  at  war^ 
**  ihall  not  be  liable  to  any  forfeiture  or  incapacity,  for  not  fendr 
**  ing  fuch  order  as  aforefaid,  upon  any  election  to  be  made  of  a 
*'  member  to  ferve  in  parliament  on  a  vacancy  of  any  feat  there, 
*'  unlefs  notice  of  the  making  out  any  new  writ  for  fuch  eledlion 
*»  fhall  be  given  to  him  by  the  clerk  of  the  crown  in  Chancery,  or 
*'  other  officer  making  out  any  new  writ  for  fuch  election,  which 
<'  notice  he  is  hereby  directed  and  required  to  give  with  all  con-. 
*'  venient  fpced  after  the  making  out  the  faid  writ.'' 

By  §  3.  it  is  provided,  "  That  nothi'.ig  in  this  act  contained 
•*  (hall  extend,  or  be  conllrued  to  extend,  to  the  city  and  liberty  of 
«'  WeJiniinJJer,  or  the  borough  of  Soidhiuark,  for  or  in  refpedl  of 
**  the  guards  of  his  Majefly,  his  heirs  or  fucceffors,  nor  to  any. 
*,'  city,  borough,  town,  or  place,  where  his  Majefly,  his  heirs  or 
*'  fucceffors,  or  any  of  his  royal  family,  fliall  happen  to  be  or  re- 
*•  fide  at  the  time  of  any  fuch  election  as  aforefaid,  for  or  in  refpe£t 
**  of  fuch  number  of  troops  or  foldiers  only  as  fhall  be  attendant 
**  as  guards  to  his  Majefly,  his  heirs  or  fucceffors,  or  to  fuch  other 
**  perfon  of  the  royal  family  as  is  aforefaid  ;  nor  to  any  caflle, 
*'  fort,  or  fortified  place,  where  any  garrifon  is  ufually  kept,  for 
*'  or  in  refpedl  of  fuch  number  of  troops  or  foldiers  only,  whereof 
*,*  fuch  garrifon  is  compofed." 

By  (i  4.  it  is  provided,  "■  That  nothing  in  this  a6t  (hall  extend, 

V  or  be  conilrucd  to  extend,  to  any  officer  or  foldier,  who  fhall 
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«*  have  a  riglu  to  vote  at  any  fuch  elcQion  as  ^Corsfaid,  but  that 
**  every  fuch  officer  and  foldier  may  freely,  and  wit»;out  interrup- 
**  tion,  attend  and  give  his  vote  at  fuch  ele£lion  j  any  thing  herein 
^'  before  contained  to  the  contrary  notwithftanding.' 

(D)  Of  Carriages  for  the  Ufe  of  His  Majefty's  Forcej;, 

T)  Y  the  36  G.  3.  c.  2-  §42.  It  is  enafted,  '*  Thatior  the  better 
-*-'  '*  and  more  regular  provifion  of  carriages  for  his  Majefty's 
*•  forces,  in  their  marches,  or  for  their  arms,  clothes,  and  accou- 
"  trements,  in  Englandy  WaleSy  and  the  town  of  Berwick-upon- 
'*  Tweedy  all  juftices  of  the  peace,  within  their  feveral  counties, 
"  ridings,  divifions,  fliires,  liberties,  and  precinfts,  being  duly  rc- 
«'  quired  thereunto  by  an  order  from  his  Majefty,  or  the  general 
**  of  his  forces,  or  the  mafter  general,  or  lieutenant  general  of  his 
^'  Majefty's  ordnance,  (hall,  as  often  as  fuch  order  is  brought  and 
«*  lliewn  unto  one  or  more  of  them,  by  the  quarter-mafter,  adju- 
*'  tant,  or  other  officer  of  the  regiment;  detacliment,  troop,  or 
*'  company  fo  ordered  to  march,  iffiie  out  his  or  their  warrants,  to 
*'  the  conftables  or  petty  conftables  of  the  divifion,  riding,  city, 
<«  liberty,  hundred,  and  precinct,  from,  through,  near,  or  to  which 
*'  fuch  regiment,  detachment,  troop,  or  company  fhall  be  ordered 
'<  to  march,  requiring  them  to  make  fuch  provlfion  for  carriages, 
*«  with  able  men  to  drive  the  fame,  as  is  mentioned  in  the  laid 
<'  warrant,  allowing  them  fufficient  time  to  do  the  fame,  that  the 
**  neighbouring  parts  may  not  always  bear  the  burden  ;  and  in 
**  cafe  fufficient  carriages  cannot  be  provided  within  any  fuch  li- 
*'  berty,  divifion,  or  precinft,  then  the  next  juftice  or  juftices  of 
*'  the  peace  of  the  county,  riding,  or  divifion  ftiall,  upon  luch  order 
**  as  aforefaid  being  brought  and  ffiewn  to  one  or  more  of  them 
*'  by  any  of  the  officers  aforefaid,  iflue  his  or  their  warrants  to 
«'  the  conftables  or  petty  conftables  of  fuch  next  county,  riding, 
<'  Hberty,  divifion,  or  precindl,  for  the  purpofes  aforefaid,  to  make 
*'  good  fuch  deficiency  :  and  the  aforefaid  officer  or  officers,  who 
*.*  by  virtue  of  the  aforefaid  warrant  from  the  juftices  of  the  peace 
**  are  to  demand  the  carriage  or  carriages  therein  mentioned  of 
**  the  conftable  or  petty  conftable  to  whom  the  warrant  is  di- 
**  reeled,  is  and  are  hereby  required,  at  the  fame  time  to  pay  down 
<'  in  hand  to  the  faid  conftable  or  petty  conftable,  for  the  ufe  of 
*»  the  perfon  who  ftiall  provide  fuch  carriages  and  men,  the  fum 
**  of  one  fliilling  for  every  mile  any  waggon  with  five  horfes  fliall 
*'  travel;  and  the  fum  of  one  fliilling  for  every  mile  any  wain 
*<  with  fix  oxen,  or  four  oxen  with  two  horfes  fliall  travel ;  and 
**  the  fum  of  nine  pence  for  every  mile  any  cart  with  four  horfes 
**  {hall  travel  ■■,  and  fo  in  proportion  for  lefs  carriages  j  for  which 
**  refpedlive  funis  fo  received,  the  faid  conftable  or  petty  conftable 
"  is  hereby  required  to  give  a  receipt  in  writing  to  the  perfon  or 
**  perfons  paying  the  fame  :  and  fuch  conftable  or  petty  conftable 
*'  fliall  order  and  appoint  fuch  perfon  or  perfons,  having  carriages 
**  within  their  refpe£tive  liberties,  as  they  fliall  think  proper,  to 
*>  provide  and  furnifli  fuch)  carriages  and  men,  according  to  the 
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'*  warrant  aforefaM,  uho  are  hereby  required  to  provide  and  fur- 
**  nifh  the  6r»e  accordingly." 

By  ^  47.  it  is  enafted,  *'  That  the  carriages,  for  the  fervice  or 
**  the  forces  from  time  to  time  quartered  or  marching  in  Scotland, 
*'  ihall  be  provided  in  like  manner,  and  at  the  rates  ;  and  the 
*'  furnifhor  of  fuch  carriages  (hall  be  paid,  as  was  dire£led  by  the 
**  law  in  force  in  Scotland  at  the  time  of  the  Union." 

By  §  42.  it  is  enafted,  *'  That  if  any  military  c^cer  or  officers, 
**  for  the  ufe  of  whofe  troop  or  company  the  carriage  was  pro- 
«'  vided,  (hall  force  or  conftrrin  any  waggon,  wain,  cart,  or  car- 
**  riage,  to  travel  more  than  one  day's  journey  ;  or  (hall  not  dif- 
"  charge  the  fame  in  due  time  for  their  return  home  j  or  fhall 
**  fufFcr  any  foldier  or  fervant,  except  fuch  as  are  fick,  or  any  wo- 
**  man  to  ride  in  the  waggon,  wain,  cart,  or  carriage  aforefaid  \  or 
**  (liall  force  any  conftable  or  petty  conflable  by  threatenings  or 
**  menacing  words,  to  provide  faddle  horfes  for  themfelves  or  fer- 
•*  vants ;  or  fhall  force  horfes  from  the  owners  by  themfelves, 
"  fervants,  or  foldiers ;  every  fuch  officer,  for  every  fuch  offence, 
•'  fliall  forfeit  the  fum  of  five  pounds  ;  proof  thereof  being  made 
'*  upon  oath  before  two  of  his  Majefty's  juRices  of  the  fame  coun- 
**  ty  or  riding,  who  are  to  certify  the  fame  to  the  paymafter  gene- 
•*  ral,  or  other  refpedlive  paymafler  of  his  Majefty's  forces,  who  is 
"  hereby  required  to  pay  the  aforefaid  fum  of  five  pounds,  ac- 
**  cording  to  the  order  and  appointment,  under  the  hands  and 
**  feals  of  the  aforefaid  juftices  of  the  peace  of  the  fame  county  or 
"  riding." 

By  §  46.  it  is  ena£led,  **  That  no  waggon,  wain,  cart,  or  car- 
««  riage,  imprefled  by  the  authority  of  this  a6l,  (hall  be  liable  .or 
*'  obliged  by  virtue  of  this  zCt  to  carry  above  thirty  hundred 
*'  weight ;  any  thing  in  this  a£l  contained  to  the  contrary  not- 
"  withftanding." 

By  §43.  it  is  enacled,  "  That  if  any  high  conftable  or  petty 
«'  conftable  iliall  wilfully  negleft  or  refufe  to  execute  fuch  war- 
**  rants  of  the  juftices  of  the  peace,  as  fhall  be  diredled  unto  them 
*'  for  providing  carriages  as  aforefaid ;  or  if  any  perfon  or  perfons 
*'  appointed  by  fuch  high  conftable  or  petty  conftable  to  provide 
»«  any  carriage  and  man,  fhall  refufe  or  negle£t  to  provide  the 
*'  fame  ;  or  any  other  perfon  or  perfons  whatfoever  fhall  wilfully 
**  do  any  aft  or  thing,  whereb^^  the  execution  of  the  faid  warrant 
*'  Ihall  be  hindered  or  fruftrated ;  every  fuch  conftable  or  other 
"  perfon  or  perfons  fo  offending  fhall,  for  every  fuch  offence,  for- 
♦'  feit  any  fum  not  exceeding  forty  (hillings  nor  lefs  than  twenty 
^'  (hillings,  to  the  ufe  of  the  poor  of  the  parifh  where  any  fuch 
**  offence  fhall  be  committed :  And  all  and  every  fuch  offence  and 
*'  offences  (hall  and  may  be  inquired  of,  heard,  and  fully  detcr- 
*'  mined  by  two  of  his  Majefty's  juftices  of  the  peace  dwelling  in 
* '  or  near  the  place  where  fuch  offence  fhall  be  committed,  who 
*»  have  hereby  power  to  caufe  the  faid  penalty  to  be  levied  by 
"  diftrefs  and  fale  of  the  offender's  goods." 

By  §  44.  after  reciting,  that  wherCas  the  refpe£live  fums  of  mo- 
ney, by  this  a£l  appointed  to  be  paid  to  the  conftable  by  the  offi- 
cers 


eers  demanding  fuch  carriages,  are  not  in  many  cafes  ftifficient  to 
anfwer  the  charge  and  expence  of  providing  the  fame,  infomuch 
that  the  faid  conftable  is  frequently  at  great  charges,  over  and 
above  what  is  received  by  him  of  the  faid  ofBcers,  to  tiie  great  bur- 
den of  the  townfliip  of  which  he  is  conftable,  or  elfe  the  perfons 
performing  fuch  carriages  are  grievoufly  opprefled :  For  remedy 
thereof,  and  that  the  faid  overplus  charge  may  be  borne  by  each 
county  or  riding  at  the  general  charge  of  fuch  county  or  riding,  it 
is  enadled,  "  That  the  treafurer  or  treafurers  of  each  refpeiSlive 
**  county  or  riding  fhall,  without  fee  or  reward,  pay  unto  fuch 
"  conftable  all  and  every  fuch  reafonable  fum  or  fums  of  money, 
'*  fo  by  him  paid  or  laid  out  for  fuch  carriages,  over  and  above  what 
**  was  or  ought  to  have  been  paid  by  the  officer  requiring  fuch 
**  carriages,  out  of  the  publick  flock  of  fuch  county  or  riding,  ac- 
*'  cording  to  fuch  rates,  orders,  rules,  and  dire£lions  as  the  faid 
**  juftices  of  the  peace  in  their  quarter-feflions  aflembled  within 
**  their  refpe^live  jurifdi6lions  (hall  from  time  to  time  during  the 
"  continuance  of  this  a£l  make,  dire€l,  and  appoint,  which  or- 
••  ders  (hall  be  made  without  fee  or  reward,  regard  being  always 
*'  had  to  the  feafon  of  the  year,  and  the  length  and  condition  of 
*'  the  ways  by  and  through  which  fuch  carriages  arc  to  travel." 

The  court  granted  z  mandamus  upon  the  i  G.  i.  c  34.  diredled  Stra.  42. 
to  the  juftices  of  the  peace,  to  allow  the  defendants,  being  con-  ^^  "• 
ftables,  their  extraordinary  charges  in  providing  carriages  on  the  another, 
late  expedition  into  Scotland.  Hii.  3G.  i. 

It  feems,  as  if  the  treafurer  of  the  county  had  refufed  to  pay  this  Stra.g3. 
money  to  the  conftables ;  for  more  *han  a  year  after  another  man-  ^""'  *"'*'• 
damusy  upon  the  fame  ftatute,  was  granted  by  the  court,  dlre£led  to 
the  juftices  of  peace,  for  them  to  compel  the  treafurer  of  the  coun- 
ty to  reimburfe  a  conftable,  of  the  name  of  Hunty  the  extraordinary 
charges  he  had  been  at  in  providing  carriages  on  the  late  expedi- 
tion into  Scotland. 

(E)  Of  the  Penalties  incurred  by  encouraging  De- 
iertion  or  harbouring  a  Deferter,  and  of  the  Re- 
ward for  apprehending  a  Deferter. 

X>  Y  the  I  G.  1.  Jlat.  2.  r.  47.  §  i.  after  reciting,  that  a  perni- 
"*-'  cious  and  dangerous  pradlice  has  been  induftrioufly  carried  on 
in  thefe  kingdoms  of  Great  Britain  and  Ireland,  by  papifts  and 
Other  evil-difpofcd  perfons  difafFedted  to  his  Majefty's  title  and  go- 
vernment, under  falfe  and  groundlefs  pretences,  to  delude  his  good 
ftbjedts,  who  had  engaged  themfelves  as  foldiers  in  the  fervice  of 
his  Majefty  and  their  country,  and  to  prevail  with  them  by  corrupt 
and  indiredl  means  to  defert  the  fame,  oftentimes  in  order  to  pro- 
cure their  aififtance  for  a  popifh  Pretender,  the  avowed  enemy  of 
the  proteftant  reUgion,  and  the  laws  and  liberties  of  thefe  king- 
doms ;  for  which  purpofes  the  faid  papifts,  and  other  evil-difpofed 
perfons,  haye  with  great  diligence  frequented  the  publick  houfes 
and  other  places  where  the  faid  foldiers  ufed  to  refort  or  are  quar* 
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terctl,  and  by  entertainments,  fcdltious  fpecclies,  and  vain  pro- 
mifes,  have  often  feduced  his  Majefty's  faid  fubje£ts  from  their 
duty  and  allegiance,  it  is  ena£led,  "  That  if  any  perfon  or  per- 
•*  fons  whatfoever,  other  than  fuch  as  are  or  (hall  be  enlifted  as 
*'  foldiers,  againfl  whom  fufhcient  remedy  is  already  provided  by 
*'  law,  fhall  by  words  or  other  means  wh<-rfoever,  directly  or  in- 
*'  dire£tly,  perfuade  or  procure  any  foldier  or  foldiers  in  the  fer- 
*'  vice  of  his  Majefty,  his  heirs  or  fuccefTors,  to  defert  or  leave  fuch 
*'  fervice,  or  fhall  go  about  and  endeavour  in  manner  aforefaid  to 
**  perfuade,  prevail  on,  or  procure  fuch  foldier  or  foldiers  to  defert 
*'  or  leave  fuch  fervice  as  aforefaid,  e%-erv  fuch  perfon  or  perfons 
*•'  fo  offending  as  aforefaid,  and  being  thereof  lav.'fuHy  convicted, 
**  (hall  for  every  fuch  offence  forfeit  to  his  Majefty,  his  heirs  or 
*'  fucceflbrs,  or  to  any  other  perfon  or  perfons  who  fhall  fue  for 
**  the  fame,  the  fum  of  forty  pounds,  to  be  recovered  by  bill, 
**  plaint,  or  information,  in  any  of  his  Majefty's  courts  of  record  at 
'*  Wejlmhijler ;  and  if  it  fhall  happen  that  any  fucli  offender,  fo 
*'  convicled  as  aforefaid,  hath  not  any  goods  or  chattels,  lands  or. 
*'  tenements,  to  the  value  of  forty  pounds,  to  pay  and  fatisfy  the 
**  fame,  or  that  from  the  circumflances  and  hcinoufnefs  of  the 
**  crime  it  (hall  be  thought  proper  and  convenient,  the  court,  be- 
*'  fore  which  the  faid  convidion  fliall  be  made  as  aforefaid,  (hall 
**  award  the  faid  ofrender  to  prifon,  there  to  remain  for  any  time 
**  not  exceeding  fix  months  without  bail  or  mainprize,  and  alfo  ta 
'*  (land  in  the  pillory  for  the  fpace  of  one  hour,  in  fome  market 
•'  town  next  adjoining  to  the  place  wliere  the  offence  was  com- 
*'  mitted,  in  open  market  there,  or  in  the  market  town  itfelf  where 
"  the  offence  was  committed." 

But  by  $  2.  it  is  provided,  *'  That  no  adion  fliall  be  brought 
*'  or  prcfecution  carried  on  by  virtue  of  this  a6l,  unlefs  the  fame 
**  be  commenced  within  fix  months  after  the  offence  is  com- 
"  mitted." 

By  the  36  G.  3.  r.  3.  $64.  it  is  enafted,  "  That  for  fuch 
*•  offences  as  fnall  be  committed  againfl  the  lall  recited  a£l  within 
**  that  part  of  Grent  Britain  called  England^  the  penalties  thereby 
**  enabled  ih;ill  be  fued  for  and  recoverable  in  any  of  his  Majefly's 
*'  courts  of  record  at  WejhninJIer ;  and  for  fuch  offences  as  fhall 
**  be  committed  In  that  part  of  Great  Britain  called  Scrjlandy  the 
*'  fame  fliall  be  fued  for  and  recoverable  in  his  Majefly's  court  of 
*'  Excr.equer  in  Scotland ;  and  for  fuch  offences  as  fhall  be  com- 
"  mitted  in  Ireland,  the  fame  (hall  be  fued  for  and  recoverable  in 
**  any  of  the  four  courts  in  Dublin ;  and  for  fuch  offences  as  fhall 
*'  be  committed  in  the  iflands  of  Gticrtifcy,  Sark,  and  Alderney,  and 
*'  the  iflands  thereto  belonging,  the  fame  fliall  be  fued  for  and  re- 
•*  coverable  in  the  royal  court  of  Giier?ifey ;  and  for  fuch  offences 
**  as  fhall  be  committed  in  the  ifland  of  Jcrfey^  the  fame  (hall  be 
"  fued  for  and  recoverable  in  the  royal  court  of  Jerfey,  and  for 
"  fuch  offence  as  fhall  be  committed  in  the  illand  of  Man,  in  any 
*'  of  the  courts  of  record  in  the  faid  ifland,  or  in  any  of  his  Majef- 
*'  ty's  courts  of  record  at  Wcjlniinjhr;  any  thing  ii>  the  faid  a£l  ta 
*'  the  contraw  notwithftantlin'r." 
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Ey  §51.  after  reciting,  that  foldlers  dulyenlided  do  afterwards 
tlefert,  and  are  often  found  wandering  and  otherwife  illegally  ab- 
fenting  themfelves  from  his  Majelly's  fervice,  it  is-enacled,  **  That 
it  (hall  and  may  be  lawful  for  the  conftable,  headborough,  or 
tithingman  of  the  town  or  place  where  any  perfon  who  may 
reafonably  be  fufpefted  to  be  a  deferter  fliall  be  found,  to  ap- 
prehend or  caufe  him  to  be  apprehended,  and  to  caufe  fuch  per- 
fon to  be  brought  before  any  juftice  of  the  peace  living  in  or 
near  fuch  town  or  place,  who  hath  hereby  power  to  examine 
fuch  fafpe61:ed  perfon ;  and  if  by  his  confefRon,  or  the  telli- 
mony  of  one  or  more  witnefs  or  witneffes  upon  oath,  or  by  the 
knowledge  of  fuch  juftice  of  the  peace,  it  fliall  appear  or  be 
found,  that  fuch  fufpe6ted  perfon  is  a  lifted  foldier,  and  ought 
to  be  with  the  troop  or  company  to  which  he  belongs,  fuch 
juftice  of  the  peace  Ihall  forthwith  caufe  him  to  be  conveyed  to 
the  gaol  of  the  county  or  place  where  he  Ihall  be  found,  or  to 
the  houfe  of  corre^lion  or  other  publick  prifon  in  fuch  town  or 
place  where  fuch  deferter  fliall  be  apprehended,  or  to  the  Savoy^ 
in  cafe  fuch  deferter  fliall  be  apprehended  within  the  city  of 
London  or  Wejiininjier,  or  places  adjacent,  and  tranfmit  an  ac- 
count thereof  to  the  fecretary  of  war  for  the  time  being,  to  the 
end  that  fuch  perfon  may  be  proceeded  againft  according  to 
law ;  and  the  keeper  of  the  faid  gaol,  houfe  of  correction,  or 
prifon,  fliall  receive  the  full  fubfjftence  of  fuch  deferter,  during 
the  time  he  fliall  continue  in  his  cuftody,  for  the  maintenance 
of  the  faid  deferter,  but  fliall  not  be  entitled  to  any  fee  or  re* 
ward,  on  account  of  the  imprifonment  of  fuch  deferter ;  any  law> 
ufage,  or  cuftom  to  the  contrary  notwithftanding." 
By  §52.  For  the  encouragement  of  any  perfon  or  perfons  to 
fecure  and  apprehend  fuch  deferter  as  aforefaid,  it  is  enafted, 
**  That  fuch  juftice  of  the  p^ace  fliall  alfo  ifTue  his  warrant  in 
■*'  writing,  to  the  colle6tor  or  coHettors  of  the  land-tax  money  of 
**  the  parifli  or  townfhip  where  fuch  deferter  fliall  be  apprehended, 
*'  for  paying  out  of  the  land-tax  money  arifen,  or  to  arifc  in  the: 
*'  year  one  thoufand  feven  hundred  and  feventy-feven,  into  the 
*'  hands  of  fuch  perfon,  v/ho  fliall  apprehend,  or  caufe  to  be  ap-^ 
*'  prehended,  any  deferter  from  his  Majefty's  fervice,  the  fum  of 
*'  twenty  fliillings  for  every  deferter  that  fliall  be  fo  apprehended 
**  and  committed  ;  which  fum  of  twenty  fliillings  fliall  be  fatisfied 
**  by  fuch  colleftor  or  colle£lors,  to  whom  fuch  warrant  fliall  be 
•*  dire£led,  and  allowed  upon  his  account." 

By  §  53.  it  is  provided,  "  That  if  any  perfon  fliall  harbour,  con* 
*'  ceal,  or  aflift  any  deferter  from  his  Majefty's  fervice,  knowing 
**  him  to  be  fuch,  the  perfon  fo  offending  fliall  forfeit  for  every 
*'  fuch  offence  the  fum  of  five  pounds ;  and  upon  conviftion,  by 
**  the  oath  of  one  or  more  credible  witnefs  or  witneffes  before  any 
**  of  his  Majefty's  juftices  of  the  peace,  the  faid  penalty  of  five 
'*  pounds  fliall  be  levied  by  warrant  under  the  hands  of  the  faid 
**  juftice  or  juftices  of  the  peace,  by  diftrefs  and  fale  of  the  goods 
**  and  chattels  of  the  offender  ;  one  moiety  of  the  faid  penalty  to 
**  be  paid  to  the  informer,  by  whofe  means  fuch  deferter  (hall  be 

'*  appre^ 


"  apprehended,  and  the  refidue  of  the  fald  penalty  to  be  paid  to 
<*  the  officer,  to  whom  any  fuch  deferter  or  foldier  did  belong  ^ 
**  And  in  cafe  any  fuch  offender,  who  ftiall  be  convifted  as  afore- 
"  faid  of  harbouring  and  affifting  any  fuch  deferter,  fhall  not  have 
**  fufficient  goods  and  chattels,  whereon  dlftrefs  may  be  made  to 
**  the  value  of  the  penalty  for  fuch  offence ;  or  (hall  not  pay  fuch 
«<  penalty  within  four  days  after  fuch  conviflion ;  then  and  in 
"  fuch  cafe  fuch  juflice  of  the  peace  (hall  and  may,  by  warrant 
"  under  his  hand  and  feal,  either  commit  fuch  offender  to  the 
*»  common  gaol,  there  to  remain  without  bail  or  mainprize  for  the 
«'  fpace  of  three  months,  or  caufe  fuch  offender  to  be  publickly 
*»  whipped,  at  the  difcretion  of  fuch  juftice." 

But  by  §  54.  it  is  provided,  "  That  no  commilfion  officer  (hall 
<'  break  open  any  houfe,  to  fearch  for  deferters,  without  a  war- 
«*  rant  from  a  juflice  of  the  peace;  and  that  every  commiffion 
**  officer,  who  fhall  without  warrant  from  one  or  more  of  his 
«*  Majefty's  juftices  of  the  peace,  which  faid  warrant  the  faid 
<'  juflice  or  juflices  of  the  peace  are  hereby  empowered  to  grant, 
"  forcibly  enter  into,  or  break  open,  the  dwelling  houfe  or  out- 
«*  houfes  of  any  perfon  whatfoever,  under  pretence  of  fearching 
**  for  deferters,  fhall  upon  due  proof  thereof  forfeit  the  fum  of 
**^  twenty  pounds." 

(F)  Of  the  Military  Punifhments  to  which  Soldiera 

are  liable. 

BY  the  36 G.  3.  c.  24.  §  I.  after  reciting,  that,  whereas  the  raif- 
ing  or  keeping  a  flanding  army  within  this  kingdom  in  time  of 
peace,  unlefs  It  be  with  confent  of  parliament,  is  againfl  law  : 
and  whereas  it  is  judged  neceffary  by  his  Majefly  and  this  prefent 
parliament,  that  a  body  of  forces  fhould  be  continued  for  the  fafety 
of  this  kingdom,  the  defence  of  the  poffeffions  of  the  crown  of  Great 
Briiairi,  and  the  prefervation  of  th"  balance  of  power  in  Europe:  and 
whereas  no  man  can  be  forejudged  of  life  or  limb,  or  fubje£led  in 
time  of  peace  to  any  kind  of  punifhment  within  this  realm,  by  mar- 
tial law,  or  in  any  other  manner  than  by  the  judgment  of  his  peers, 
and  according,  to  the  known  and  eftablifhed  laws  of  this  realm  ;  yet 
neverthelefs,  it  being  requifite  for  the  retaining  fuch  forces  in  their 
duty  that  an  exaft  difcipline  be  obfcrved,  and  that  foldiers,  who 
{hall  mutiny  or  (lir  up  fedltion,  or  defert  his  Majefly's  fervicc 
within  this  realm,  or  the  kingdom  oilrelandy  or  in  Jerfey^  Guernjeyy 
Alderne^y  and  Bark^  or  the  •  f  ands  to  the  fame  belonging,  be  brought 
to  a  more  exemplary  and  ipeedy  punifhment  than  the  ufual  forms 
of  the  law  will  allow,  it  is  cna£led,  **  That  if  any  perfon,  being 
"  muflered,  or  in  pay  as  an  officer,  or  who  is  or  (hall  be  lifled  or 
**  in  pay  »s  a  foldi«r,,  and  on  the  twenty-fourth  day  of  March 
«'  one  thoufand  feven  hundred  and  feventy-feven  fhall  remain  in 
<'  fuch  fervice,  or  (hall,  during  the  continuance  of  this  a<Sl,  volun- 
"  tarily  enter  himfelf  in  his  Majefty's  fen'ice  as  a  foldier,  (hall  at 
««  any  time  during  fuch  continuance  of  this  a«Sl,  within  the  realm 
5f  of  Great  Britain,  or  the  kingdom  of  Ir^laiidy  or  in  Jerfey^  Guernfey^ 
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•*  Alderney^  SarJty  or  Mati^  or  the  iflands  thereunto  belonging,  or 
•'  in  the  ifland  o{  Minorca ^  or  in  his  Majefty's  garrifon  oi  Gibraltar^ 
**  or  in  any  of  his  Majefty's  dominions  beyond  the  feas  refped:- 
•*  ively,  begin,  excite,  caufe,  or  join  in  any  mutiny  or  fedition  in 
•*  the  regiment,  troop,  or  company  to  which  he  doth  belong,  or 
*'  in  any  other  regiment,  troop,  or  company,  either  of  his  Majef- 
**  ty's  land  or  marine  forces,  in  his  Majefty's  fervice  ;  or  fhall  not 
•*  ufe  his  utmoft  endeavours  to  fupprefs  the  fame,  or,  coming  to 
**  the  knowledge  of  any  mutinjr  or  intended  mutiny,  (hall  not 
*•  without  delay  give  information  thereof  to  his  commanding  offi- 
•*  cer ;  or  (hall  defert  his  Majefty's  fervice  j  or,  being  a  foljlier 
**  adlually  lifted  in  any  regiment,  troop,  or  company,  fhall  lift: 
**  himfelf  into  any  other  regiment,  troop,  or  company,  without  a 
**  difcharge  produced  in  writing  from  the  colonel,  or  in  his  ab- 
**  fence  the  field  officer  commanding  in  chief  the  regiment,  troop, 
**  or  company  in  which  he  laft  ferved  as  a  lifted  foldier  \  or  fhall 
•*  be  found  fleeping  upon  his  poft,  or  fhall  leave  it  before  relieved  ; 
•*  or  if  any  officer  or  foldier  in  his  Majefty's  army  fhall,  either 
**  upon  land,  within  or  out  of  Great  Britain^  or  upon  the  fea,  hold 
"  correfpondence  with  any  rebel  or  enemy  of  his  Majefty,  or  give 
**  them  advice  or  intelligence,  either  by  letters,  mefTages,  figns,  or 
«*  tokens,  in  any  manner  or  way  whatfoever ;  or  fhall  treat  with 
•*  fuch  rebels  or  enemies,  or  enter  into  any  condition  with  them 
**  without  his  Majefty's  licence,  or  licence  of  the  general,  licu- 
«*  tenant-general,  or  chief  commander;  or  fhall  ftrike  or  ufe  any 
**  violence  againft  his  fuperior  officer,  being  in  the  execution  of 
•*  his  office  ;  or  fhall  difobey  any  lawful  command  of  his  fuperior 
<«  officer ;  all  and  every  perfon  and  perfons  fo  offending,  in  any 
**  of  the  matters  before  mentioned,  fhall  fuifer  death,  or  fuch 
*'  other  punifhment  as  by  a  court-martial  fhall  be  infli£led." 

By  the  i  G.  i.  JI.  2.  c,  47.  §  3.  after  reciting,  that  to  carry  on 
the  fervice  of  the  Pretender,  and  for  other  wicked  purpofes,  many 
papifts,  pretending  themfelves  to  be  proteftants,  and  taking  the 
oath  of  abjuration  and  fubfcribing  the  teft  when  thereunto  re- 
quired, being  fo  allowed  to  do  by  the  Pope  and  their  other  fpiri- 
tual  fuperiors,  the  better  to  difguife  and  conceal  their  defigns,  do 
cnlift  themfelves  in  his  Majefty's  troops,  whereby  the  greateft 
danger  may  arife  to  thefe  kingdoms,  if  not  timely  prevented,  it  is 
cnafted,  "  That  any  perfon  or  perfons  having  profeffed  the  popifh 
**  religion,  who  fince  the  firft  day  of  February  one  thoufand  feven 
**  hundred  and  fifteen  have  been  enlifted  in  his  Majefty's  troops, 
"  and  who  fhall  not  after  the  firft  day  of  Jtme  one  thoufand  (Qvtn 
**  hundred  and  fixteen,  in  Great  Britain  or  Ireland,  or  in  tlie  ifles 
**  of  Guernfey  or  Jerfey^  produce  a  teftimonial  of  his  having  pub- 
**  lickly  renounced  the  fame,  or  fhall  not,  at  the  time  of  his  en- 
**  lifting,  declare  to  the  officer  or  foldier  who  enliftcth  him,  that 
♦«  he  hath  been,  or  at  prefent  is,  of  the  popifh  religion,  fhall  be 
•*  liable  to  and  receive  fuch  corporal  punifhment,  not  extending 
•*  to  lofs  of  life,  as  a  court-martial  fhall  inflidt  for  the  fame,  who 
*^  are  hereby  empowered  fo  to  do.'* 

By 
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Sy  36  G.  3.  r-  24.  §  5.  It  is  enacted,  "  That  it  fliall  arid  may  ht 
**  lawful  to  and  for  courts-martial,  by  their  ftntence  or  judgmcntj 
*'  to  infii£l  corporal  punifhment,  not  extending  to  life  or  limb,  on 
*•  any  foldier  for  immoralities,  mifbehaviour,  or  negledl  of  duty." 

By  §  ^^  i5>'  56.  it  is  provided)  *'  That  it  (hall  and  may  be  lawful 
■'  to'  and  for  his  Majelfy,  to  form,  make,  and  eflablifli  articles  of 
*'  war  for  the  better  governing  of  his  Majefty's  forces,  and  for 
*'  bringing  offenders  againft  the  fame  to  jullice  ;  and  to  erefit  and 
**  conftitute  courts-martial,  with  power  to  try,  hear,  and  deter- 
'*  mine  any  crimes  or  offences  by  fuch  articles  of  war,  and  infli£t 
**  penalties  by  fentence  or  judgment  of  the  fame,  as  well  within 
"  the  kingdoms  of  Great  Britain  and  Ireland^  J^'Kf^h  Guernfey^ 
**  Aldertiey^  Sarky  and  Matfy  and  the  iflands  thereto  belonging,  as 
"  in  the  iHand  of  Minorcay  h  s  Majefty's  garrifon  of  Gibraltar,  and 
*'  in  any  of  his  Majefty's  dominions  beyond  the  feas." 

But  by  §  57.  it  is  provided,  •'  That  no  perfon  or  perfons  fhall 
"  be  adjudged  to  fuffer  any  punifliment  extending  to  life  or  limb 
«'  by  the  faid  articles  of  war,  within  the  kingdoms  of  Great  Britain 
**  and  Ireland,  J^^fey,  Guernfey,  Alderney,  Sark,  and  Man,  and  the 
**  iflands  thereto  belonging,  except  for  fuch  crimes  as  are  exprelTed 
"  to  be  fo  puniftiable  by  this  act ;  [nor  for  fuch  crimes  as  are  ex- 
,  «f  prefled  to  be  fo  punifhable,  in  any  manner,  or  under  any  regu- 

**  lations,  which  {hall  not  accord  with  the  provifions  of  this  a6l."J 

By  §  58.  it  is  ena(51:ed,  "  That  if  any  officer  or  foldier  fhall,  in 
*'  any  of  his  Majefty's  dominions  beyond  the  feas,  or  elfewhers 
«'  beyond  the  feas,  com.mit  any  of  the  offences  triable  by  courts- 
**  martial,  by  virtue  of  this  a£t,  and  (hall  come  into  this  realm, 
**  or  Ireland,  or  into  Jerfey,  Guernfey,  Alderney,  Sark,  or  Man,  or  the 
*'  iflands  thereto  belonging,  before  he  be  tried  by  a  court-martial  for 
«'  fuch  offence,  fuch  ofhcer  or  foldier  (hall  be  tried  for  the  fame, 
«*  as  if  the  faid  offence  had  been  committed  within  this  realm." 

By  §  73.  in  order  to  prevent  all  doubts  that  may  arife,  in  relatioft' 
to  punifhing  crimes  and  offences  committed  againft  former  mutiny 
atts,  it  is  enabled,  "  That  all  crimes  and  offences,  which  have 
"'  been  committed  againft  any  former  mutiny  aft,  fhall  and  may* 
*'  during  the  continuation  of  this  prefent  a£t,  be  inquired  of, 
•'  heard,  triedj  and  determined,  adjudged  and  punlfhed,  before 
**  and  by  the  like  courts,  perfons,  powers,  authorities,  ways, 
*'  means  and  methods,  as  the  like  crimes  and  offences  committed 
**  againft  this  prefent  a6l  may  be  inquired  of,  heard,  tried,  de- 
**  termined,  adjudged,  and  punlfhed  :  and  that  the  proceedings 
'*  of  a  court-martial,  upon  any  trial,  begun  under  the  authority 
*'  of  fuch  former  aft,  fliall  not  be  difcontlnued  by  the  expiration 
"  of  the  fame,  but  it  fhall  be  lawful  to  proceed  to  judgment  upon 
**  fuch  trial,  and  to  carry  fuch  judgment  into  execution,  in  like 
"  manner  as  if  the  proceedings  had  been  commenced  under  the 
**  authority  of  this  aft." 

But  by  §  74.  it  is  provided,  "  That  no  perfon  fliall  be  liable  to 
•*  be  tried  and  punlfhed  for  any  offetice  againft  any  of  the  faid 
•'  afts,  which  fhall  appear  to  have  been  committed  more  than 
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«*  three  years  before  the  ifluing  of  the  commlflion  or  warrant  for 
**  fuch  trial  ;  [unkfs  the  perfon  accufed,  by  reafon  of  his  having 
"  abfented  himfelf,  or  of  fonne  other  manlfeft  iinpediment,  (hall 
**  not  have  been  amefnable  to  juftice  within  ihat  period  ;  in  which 
*•  cafe  fuch  perfon  fhall  be  liable  to  be  tried  at  any  time  not  ex- 
*'  ceeding  two  years  after  the  impediment  (hall  have  ceafed."] 

Only  volunteers  were  formerly  liable  to  be  punifhed  by  martial  [Thisaaij 
law,  but  by  the  30  G.  2.  c.  8.  §  20.  it  is  ena6l:ed,  *'  That  the  com-  expired,] 
*'  miffioners,  prefent  at  a  meeting  for  lifting  of  foldiers,  as  in  this 
*♦  atl  is  before  diredled,  (hall  caufe  the  fecond  and  fixth  feclions 
**  of  articles  of  war  againft  mutiny  and  defertion  to  be  read  to 
"  the  men  imprefTed  by  virtue  of  this  a£l ;  and  from  and  after 
*'  the  reading  the  faid  articles  of  war,  every  perfOn  fo  imprefled 
*'  (hall  be  deemed  a  Ufted  foldier  to  all  intents  and  purpofes,  and 
"  (hall  be  fubje<fl  to  the  difcipline  of  war ;  and  in  cafe  of  de- 
**  fertion,  (hall  be  proceeded  againft  as  a  deferter  by  any  law 
**  now  in  force,  or  by  any  law  to  be  made  for  punifliment  of 
**  deferters." 

By  the  36  G.  3.  c.  24.  §  12.  it  is  provided,  "  That  no  officer  or 
*'  foldier,  being  acquitted  or  convicEled  of  any  offence,  be  liable 
*'  to  be  tried  a  fecond  time  by  the  fame  or  any  other  court-mar- 
•*  tial  for  the  fame  offence,  unlefs  in  the  cafe  of  an  appeal  from 
**  a  regimental  to  a  general  court-martial,  and  that  no  fentence 
*<  given  by  any  court-martial,  and  figned  by  the  prefident  thereof, 
*'  (hall  be  liable  to  be  revlfed  more  than  once." 

By  §  ^g.  it  is  provided,  "  That  no  perfon  or  perfons,  being  ac- 
«<  quitted  or  convidted  of  any  capital  crimes,  violences  or  offences 
"  by  the  civil  magiftrate,  (hall  be  liable  to  be  puniftied  by  a  eourt- 
•<  martial  for  the  fame,  othervvife  than  by  cafhiering." 

(G)  Of  the  Civil  Punifliments  to  which  Soldiers  are 

liable. 

TiY  the  36  G.  3.  c.  24.  §  13.  it  is  provided,  «  That  nothing  in 
^  "  this  ad  (hall  extend,  or  be  conftrued,  to  exempt  any  ofBcer 
"  or  foldier  from  being  proceeded  againft  by  the  ordinary  courfe 
«*  of  law." 

And  by  §  60.  it  is  provided,  <*  That  if  any  officer,  non-com- 
**  mlffion  officer  or  foldier  (hall  be  accufed  of  any  capital  crime, 
**  or  of  any  violence  or  offence  againft  the  perfon,  eftate,  or  pro- 
'*  perty  of  any  of  his  Majefty's  fubjefts,  which  is  punifhable  by 
**  the  known  laws  of  tlie  land,  the  commanding  officer  or  officers 
"  of  every  regiment,  troop,  company,  or  party,  is  and  are  hereby 
**  required  to  ufe  his  utmoft  endeavours,  to  deliver  over  fuch  ac- 
«*  cufed  perfon  to  the  civil  magiftrate;  and  (hall  alfo  be  aiding 
**  and  affifting  to  the  officers  of  juftice  in  feizing  and  apprehend- 
*•  ing  fuch  offender,  in  order  to  bring  him  to  trial ;  and  if  any 
"  fuch  commanding  officer  (hall  wilfully  negled  or  refufe,  upon 
"  application  made  to  him  for  that  purpofe,  to  deliver  over  any 
"  fuch  accufed  perfon  to  the  civil  magiftrate,  or  to  be  aiding  and 
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"  afTiftlng  to  the  oiHcers  of  juflice  in  the  apprehending  fuch 
*'  offender,  every  fuch  officer  fo  offending,  and  being  thereof  con- 
*'  vi£led,  before  any  two  or  more  juftices  of  the  peace  for  the 
"  county  where  the  fatSt  is  committed,  by  the  oath  of  two  credible 
"  witneffes,  fliall  be  deemed  and  taken  to  be  ipfo  faclo  caflilered, 
**  and  (hall  be  utterly  difabled  to  have  or  hold  any  civil  or  mlli- 
*'  tary  office  or  employment  within  this  kingdom,  or  in  his  Ma- 
*'  jelly's  fervice  ;  provided  the  faid  conviftion  be  affirmed  at  tl^e 
"  next  quarter-feffions  of  the  peace  for  the  faid  county,  and  a 
*'  certificate  thereof  be  tranfmitted  to  the  judge  advocate,  who  is 
*'  hereby  obliged  to  certify  the  fame  to  the  next  court-martial." 

By  the  19  G.  2.  c.  21.  §  5.  it  is  enacted,  *'  That  in  cafe  any 
*'  common  foMiei",  belonging  to  any  regiment  in  his  Majclly's 
"  fervice,  (hall  be  convifted  of  profane  curfing  or  fwearing,  and 
*'  fhnll  not  immediately  pay  down  the  penalty  by  him  forfeited, 
*'  or  give  fecurity  for  the  fame,  and  alfo  the  coft  of  the  informa- 
*'  tion,  fummons,  and  convliflion,  as  in  and  by  this  a6l  is  diredl:- 
*'  ed,  every  fuch  common  foldier,  inftead  of  being  committed  to 
*'  the  houfe  of  corre£lion,  as  by  this  act  is  dire6led,  (hall  by  the 
*<  faid  juflice,  mayor,  bailiff,  or  other  head  officer,  be  ordered 
"  to  be  publickly  fet  in  the  ftocks  for  the  fpace  of  one  hour  for 
*'  every  fingle  offence  ;  and  for  every  number  of  offences,  whereof 
*'  he  fhail  be  convicted  at  one  and  the  fame  time,  two  hours.'* 

By  the  39  EHz.  c.  17.  ',  2.  after  reciting,  that  divers  lewd  and 
licentious  perfons,  contemning  both  laws,  magillrates  and  leligion, 
have  of  late  days  wandered  up  and  down  in  all  parts  of  this  realm 
under  the  name  of  foldiers,  abufing  the  title  of  that  honourable 
profeffion  to  cSuntenance  their  wicked  behaviours,  and  do  con- 
tinually affemble  themfelvcs  in  the  highways  and  elfewhere  in 
troops,  to  the  great  terror  and  aftoniHiment  of  her  Majefty's  true 
fubje£ls,  th^  impeachment  of  her  laws,  and  the  dillurbance  of 
the  peace  and  tranquillity  of  this  realm  ;  and  that  many  heinous' 
outrages,  robberies,  and  horrible  murders  are  daily  committed  by 
thefe  diffolute  perfons,  and  unlefs  fome  fpeedy  remedy  be  had, 
many  dangers  are  like  by  thefe  means  to  enfue  and  grow  towards 
the  commonwealth,  it  is  ena<!fted,  *'  That  all  idle  and  wandering 
**  foldiers,  or  idle  pffrfons,  wl;ich  now  are,  or  hereafter  (hall  be, 
*•  wandering  as  foldiers,  fhall  fettle  themfelvcs  in  fome  fervice, 
*'  labour,  or  other  lawful  courfe  of  life,  without  wandering,  or 
**  otherwife  repair  to  the  places  where  they  were  born,  or  to  their 
"  dwelling  places,  if  they  have  any,  and  there  remain  betaking 
"  themfelres  to  fome  lawful  courfe  of  life  as  aforefaid,  upon  pain 
•*  that  all  perfons,  offending  contrary  to  this  acl,  to  be  reputed  as 
**  felons,  andrto  fuffcr  as  in  cafe  of  felony  without  benefit  of 
<«  clergy." 

By  §  3.  it  is  enabled,  "  That  every  idle  and  wandering  foldier, 
*^  which,   coming  from  his  captain  from  the  feas  or  beyond  the ' 
*'  feas,  fhall  not  have  a  teftimoniai  under  the  hand  of  fome  one 
*'  juilice  of  the  peace  of  or  near  tlie  place  where  he  landed,  fet- 
*'  tJiig  down  therein  the  place  and  time  when  and  where  he  land- 


ed,  and  tUe  place  of  his  dwelling  or  blrfli  unto  wlikh  he  is  to 
pals,  and  a  convenient  time  therein  limited  for  his  paflage,  or 
having  fuch  teftimonial  ihall  wilfully  exceed  the  time  therein 
limited  above  fourteen  days:  and  alfo  as  well  every  fuch 
idle  and  wandering  foldier,  as  every  idle  perfon  wandering 
as  a  foldier,  which  fliall  at  any  time  hereafter  forge  or  coun- 
terfeit any  fuch  teftimonial,  or  have  with  him  or  them  any  fuch 
teftimonial  forged  or  counterfeited  as  aforefaid,  knowing  the 
fame  to  be  counterfeited  or  forged  ;  in  all  thefe  cafes  every  fuch 
a£l:  or  ads  to  be  felony,  and  the  offenders  tofufFer  as  aforefaid, 
without  benefit  of  clergy." 

By  §  4.  it  is  enacted,  "  That  it  fliall  be  lawful  for  the  juftices 
of  affize,  juftices  of  gaol  delivery,  and  the  juftices  of  peace  of 
every  county,  and  for  all  juftices  of  peace  of  towns  corporate, 
having  authority  to  hear  and  determine  felonies,  to  hear  and 
determine  all  fuch  offences  in  their  general  fellions  •,  and  to 
execute  the  offenders,  which  fhall  be  convifted  before  them,  as 
in  cafes  of  felony  is  accuftomed ;  except  feme  honell  perfon, 
valued  at  the  laft  fubfidy  next  before  the  time  10  ten  pounds  in 
goods,  or  forty  flilllings  in  lands,  or  elfe  feme  honeft  freeholder 
as  by  the  faid  juftices  fliall  be  allowed,  will  be  contented,  before 
fuch  juftices  as  fuch  perfon  fliall  be  arraigned  of  felony,  to  take 
him  or  them  into  his  fervice  for  one  whole  year  then  next  fol- 
lowing, and  then  before  the  faid  juftices  will  be  bound  by  re- 
cognizance of  ten  pounds,  to  be  levied  of  his  lands,  goods,  tene- 
ments, and  chattels,  to  the  ufe  of  our  foverelgn  lady  the  queen, 
if  he  keep  not  the  faid  perfon  or  perfons  for  one  whole  year, 
and  bring  him  to  the  next  ftlTions  for  the  peace  and  gaol  de- 
livery next  enfuing  after  the  faid  year :  and  if  any  fuch  perfon 
retained  depart  within  the  year,  without  the  licence  of  him 
that  fo  retaineth  him,  then  he  to  be  indicted,  tried,  and 
adjudged  as  a  felon,  and  not  to  have  the  benefit  of  his 
clergy." 

(H)  Of  the  Liberty  given  to  Soldiers  of  exerclfing 

Trades. 

"DY  the  24  G.  3.  fef.  2.  c.  6.  §  I.  after  reciting,  that  there  are 
^  divers  officers  and  foldiers  who  have  ferved  his  Majefty,  fonie 
of  which  are  men  that  ufed  trades,  others  that  were  apprentices 
to  trades  who  had  not  ferved  out  their  times,  and  others  who  by 
their  own  induftry  have  made  themfelves  apt  and  fit  for  trades ; 
many  of  which  would  willingly  employ  themfelves  in  thofe  trades 
w})ich  they  were  formerly  accuftomed  to,  or  which  they  are  ant 
or  able  to  fellow  and  make  ufe  of;  but  are  or  may  be  hindered 
from  exercifmg  thofe  trades  in  certain  cities  or  corporations,  and 
other  places  within  this  kingdom,  becaufe  of  certain  by-laws 
and  cuftoms  of  thofe  places,  and  of  the  ftatute  made  in 
,the   filth   year   of  Queen  Elizabeth,  it    is   enacted,    *'  That  all 
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<*  fuch  ofEcers  and  foUlIers,  who  have  been  at  any  time  employed 
*'  in  his  Majefty's   fervice  fince  the   firft  day  oi  April  1763,  and 
"  have  not  fince  deferted  the  faid  fervice,  and  alfo  the  wives  and 
"  children  of  fuch  ofRcers  and  foldiers,  may  fet  up  and  exerclfe 
*'  fuch  trades  as  they  are  apt  and  able  for,  in  any  town  or  place 
<*  within  the  kingdoms  of  Great  Britain  and  Ire/and,  without  any 
*'  let,  fuit,  or  moleftation,  of  any  perfon  or  perfons  whatfoever, 
*«  for  or  by  reafon  of  the  ufing  fuch  trades  ;  [nor  fliall  fuch  ofhcers 
**  or  foldiers,  or  their  wives  or  children,  during   the  time  they 
*«  (hall  exercife  fuch  trades,  be  removable  from  fuch  refpeftive 
*'  place  or  phices,  to  their  laft  legal  place  of  fettlement,  until 
<«  fuch  perfons  fliall  become  adlually  chargeable  to  fuch  parifh  or 
*'  place  -,]  and  if  any  fuch  officer  or  oflicers,  foldier  or  foldiers 
*«  fliall  be  fued,  empleaded,  or  indi61;ed  in  any  court  within  this 
**  kingdom,  for  ufing  or  exercifing  any  fuch  trade  as  aforefaid, 
«'  then  the'  faid  officer  or  officers,  foldier  or  foldiers,  making  it 
**  appear  to  the  fame  court  where  they  are  fo  fued,  empleaded,  or 
*<  iudicled,  that  they  have  ferved  the  king's  Majefty  as  aforefaid, 
"  [or  that  he,  flie,  or  they,  is  or  are  the  wife  or  v/ives,  child  or 
"  children  of  fuch  officer  or  ollicers,  foldier  or  foldiers,  who  fliall 
*'  have  fo  ferved,]  fliall  upon  the  general  iflue  pleaded  be  found 
'*  not  guilty  in  any  plaint,  bill,  information,   or  indi£lment  ex- 
*'  hibited  againft  them  ;  and  fuch  perfon  or  perfons,  who  notwith- 
'*  fl;anding  this  a61:   fliall  piofecute  their  faid  fuit  by  bill,  plaint, 
**  inform;uion,  or  indi6lmcnt,  and  Oiall  have  a  verdicSl  pafs  agaiqft 
**  them,  or  become  nonfuit  thereiu,  or  difcontinue  the  faid  fuit, 
*'  fliall  pay  unto  fuch  officer  or  officers,  foldier  or  foldiers,  [or  the 
•'  wife  or  child  of  fuch  officer  or  foldier,]  double  cofl:s  of  fuit,  to 
*'  be  recovered  as  any  other  cofl;s  at  common  law  may  be  reco- 
**  vered ;  and  all  judges  and  jurors,  before  whom  any  fuch  fuit, 
*'  information,  or  indi£tment  fli  ill  be  brought,  and  all  other  per- 
**  fons  whatfoever,  are  to  take  notice  of  this  a£l,  and  fliall  con- 
•'  form  themfelves  thereunto  j  any  fl:atute,  law,  ordinance,  cuftom, 
"  or  provifion  to  the  contrary  in  anywife  notwithftanding." 

[By  §  4.  this  a£t  is  extended  to  all  oflicers  and  foldiers  who 
have  been  drawn  by  ballot,  and  have  perfonally  ferved  in  the  mi- 
litia, or  any  fencible  regiments,  from  the  ill  day  oi  April  i'j62t 
for  the  term  of  three  years,  and  have  been  honourably  dif- 
charged.] 

By  22  G.  2.  c.  44.  §  2.  it  is  provided,  "  That  this  a6l  fliall  not 
**  in  anywife  be  prejudicial  to  the  Univerfities  of  Oxford  or  Cam' 
*'  bridge,  dr  either  of  them ;  or  extend  to  give  liberty  to  any  per- 
"  fon  to  fet  up  the  trade  of  a  vintner,  or  to  fell  any  wine  or  other 
*'  liquors,  within  the  faid  univerfities,  without  licence  had  and 
**  obtained  from  the  vice-chancellours  of  the  fame  refpe£tively." 

[But  this  exception  does  not  appear  in  the  above  acl  of  24  G.  3. 
fejf.  2.  c.  6.  However,  in  the  general  militia  a€l  of  26  G.  3.  c,  107. 
it  is  referred  to  in  the  feclion  which  authorizes  militia  men,  who 
have  been  drawn  out  into  ^(Slual  fervice,  being  married,  to  exercife 
tr^ideSil 

la 


In  an  a£llcn  qttt  tarn  for  orercifing  the  trade  of  a  fadler  it  ap-  MS  Rep. 
pcared,  that  the  defendant,  who  had  not  ferved  an  apprenticefliip  ^°^\  "'• 
to  that  trade,  had  been  one  of  the  Blackwell Hall  \o\\xu\.ttxs  who  ^a'l'"!^' 
aflociated  themfelves  during  the  late  rebellion  ;  and  that,  by  one  in  K..  B. 
article  of  their  aflbciation,  they  were  not  to  put  themfelves  under 
the  command  of  any  officer  appointed  by  his  Majefly,  or  to  be 
fubjedl  to  military  difcipline,  until  the  rebels  came  within  fixty 
miles  of  London.     As  this  never  did  happen,  and  coiifequently 
they  were  never  in  i'^xCt  under  the  command  of  any  officer  ap- 
pointed by  his  Majefty,  or  fubjedl  to  military  difcipline,  the  quef- 
tion  was,  Whether  the  defendant  did  thereby  acquire  a  right  un- 
der the  22  G.  2.  c.  44.  of  exercifing  the  trade  of  a  fadler  ?     It  was 
holden  that  he  did  not ;  andby  Lord  Mansfield^  Ch.  J.-  We  ffiould 
have  been  glad  to  have  found  the  prefcnt  defendant  within  the 
meaning  of  the  ftatute  of  the  twenty-fecond  of  the  king :  but  that 
ftatute  does  only  extend  to  fuch  as  have  been  foldiers ;  and  no 
man  is  to  be  deemed  a  foldier,  unlefs  he  has  been  adlually  enlift- 
ed,  and  had  the  articles  of  war  read  to  him. 

(  I  )  Of  divers  Things,  which  did  not  fall  under  any 
of  the  foregoing  Heads. 

T>  Y  the  5  ?F".  dff  M.  c.  21.  and  by  th«  ^l^  loW.  3.  c.  25.  §  rg. 
"'-'  it  is  provided,  *'  That  nothing  in  thefe  a£ls  contained  fliajl 
**  extend  to  charge  the  probate  of  any  will  or  letters  of  adml- 
**  niftration  of  any  common  foldier,  who  (hall  be  (lain  or  die  in 
**  his  Majefty's  fervice,  a  certificate  being  produced  from  the  cap- 
'*  tain  of  the  troop  or  company,  under  whom  fuch  foldier  ferved 
**  at  the  time  of  his  death,  and  oath  made  of  the  truth  thereof, 
*'  before  the  proper  judge  or  officer  by  whom  fuch  probate  or 
*'  adminiftration  ought  to  be  granted  ;  which  oath  fuch  judge  or 
**  officer  is  hereby  authorized  and  required  to  adminiller,  and  for 
■*  which  no  fee  or  reward  fhall  be  taken." 

By  the  43  El'iz.  c.  3.  §  2.  it  is  provided,  That  every  parifh  fhall  The  ancient 
be  charged  with  a  weekly  fum  for  the  relief  of  fick,  hurt,   and  [^,'||;°'^  "! 
maimed  foldlers,  and  there  are  in  the  fame  a£l  dire6tions  for  ap-  riihes,  for 
plying  the  money  raifed  for  this  purpofe :  but  as  the  practice  is  at  the  relief  of 
this  day,  to  leave  fuch  foldiers  to  be  provided  for  by  the  refpedlive  n^.j^'^'ifufed. 
pariffies  to  which  they  belong,  it  is  unneccffiiry  to  mention  thofe 
diredlions. 

By  the  36  G.  3.  c.  24.  §  33.  it  is  enacted,  "  That  it  fiiall  and 
*'  may  be  lawful  for  any  two  juftices  of  the  peace  for  the  county, 
**  town,  or  place  where  any  non-commiffion  officer  or  foldier  ffiall 
**  be  quartered,  in  cafe  fuch  non-commiffion  officer  or  foldier 
"  have  either  wife,  or  child,  or  children,  to  caufe  fuch  non-com- 
*'  miffion  officer  or  foldier  to  be  fummoned  before  them  in  the 
**  town  or  place  where  fuch  non-commiffion  officer  or  foldier  ftiall 
*'  be  quartered,  in  order  to  make  oath  of  the  place  ot  their  lall 
«  legal  fettlement,  (which  oath  the  faid  juftices  are  hereby  em- 
**  powered  to  adminifter ;)  and  fuch  non-commiffion  officers  and 

A  a  3  "  private. 
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[{a)  The  **  private  foldlers  as  aforcfaid  are  hereby  directed  to  obey  fucK 
crigwj!  exa-  ((  fummons,  and  to  make  oath  accordingly:  and  luch  juftices  are 
evidence  as  "  hereby  required  to  give  an  atterted  copy  of  fuch  affidavit,  fo 
well  as  the  **  made  before  them,  to  the  perfon  making  the  fame,  to  be  by  him 
Ti'jUtf-w^/r'  "  dehvered  to  his  commanding  officer,  in  order  to  be  produced, 
**  when  required  -,  which  attefted  copy  fliall  be  at  any  time  ad- 
*«  mitted  in  evidence  (a)  as  to  fuch  laft  legal  fettlement,  before 
**  any  of  his  Majefty's  juflices  of  the  peace,  or  at  any  general  or 
^*  quarter  felhons  of  the  peace  :  provided  always,  that  in  cafe  any 
*'  non-commiffion  officer  or  foldier  fhall  be  again  fummoned  to 
**  make  o;ith  as  aforefaid,  then  on  fuch  attefted  copy  of  the  oath 
"  by  him  formerly  taken  being  produced  by  him,  or  by  any  other 
*'  perfon  on  his  behalf,  fuch  non-commiffion  oflicer  or  foldier 
'*  {hall  not  be  obliged  to  take  any  further  oath,  with  regard  to  his 
**  laft  legal  fettlement,  but  ftiall  leave  a  copy  of  fuch  attefted  copy 
*'  of  examination,  if  required." 

By  §  53.  it  is  enatled,  '*•  That  if  any  perfon  flmll  knowingly  de- 
**  tain,  buy,  or  exchange,  or  otherwife  receive  any  arms,  clothes, 
*'  caps,  or  other  furniture,  belonging  to  the  king,  from  any  foldier 
**  or  deferter,  or  any  other  perfon,  upon  any  account  or  pre^ 
**  tence  whatfoever,  or  caufe  the  colour  of  fuch  clothes  to  be 
*'  changed,  the  perfon  fo  ofFending  {hall,  for  every  fuch  offence, 
**  forfeit  the  fum  of  five  pounds  ;  and  upon  conviction,  by  the 
*'  oath  of  one  or  more  credible  witnefs  or  witneffi^s,  before  any  of 
**  his  Majefty's  juftices  of  the  peace,  the  faid  penalty  of  five 
*'  pounds  ffiall  be  levied  by  warrant,  under  the  hands  of  the  faid 
"  juftice  or  juftices  of  the  peace,  by  diftrefs  and  fale  of  the  goods 
*'  and  chattels  of  the  offender ;  and  in  cafe  any  fuch  offender, 
**  who  fliall  be  convicled  as  aforefaid,  {hall  not  have  goods  and 
*'  chattels  whereon  diftrefs  may  be  made  to  the  value  of  the 
*'  penalty  recovered  againft  him  for  fuch  offi^nce,  or  (hall  noi;  pay 
*'  fuch  penalty  within  four  days  after  fuch  conviction,  then,  and 
*'  in  fuch  cafe,  fuch  juftice  of  the  peace  fliall  and  m-'.y,  by  warrant 
**  under  his  hand  and  feal,  either  commit  the  offender  to  the 
*'  common  gaol,  there  to  remain  without  bail  or  mainprize  for 
•*  the  fpace  of  three  months,  or  caufe  fuch  offender  to  be  pub- 
•*  lickly  whipped,  at  the  difcretion  of  fuch  juftice." 

It  is  faid,  that,  as  an  agent  of  a  regiment  is  but  a  fervant  to  the 
colonel,  his  receipt  can  only  charge  the  colonel ;  there  being  no. 
privity  between  the  king  and  him. 


Ld.  Raym. 
101. 

.  Beaumontv 
Pine. 


Ld.  Raym. 

Taylor  v. 
Jones. 


In  an  adion  of  ajfiimpfit  the  plaintiff  declared,  that  he  was  and 
yet  is  captain  of  a  company  of  foldiers,  and  that  the  defendant,  in 
confideration  that  the  plaintiff  would  permit  A.  B.  a  foldier  in  his 
company  to  be  abfent  ten  days,  promifc-d  the  plaintiff  to  bring 
back  the  faid  A.  B.  at  the  end  of  ten  days,  or  to  pay  him  twenty- 
pounds  :  it  was  objected,  that  there  is  not  in  this  cafe  any  con- 
fideration to  fupport  the  aftion  ;  for  that  the  captain  of  a  company 
lias  not  fuch  property  in  a  foldier  thereunto  belonging,  as  to  give 
Jiim  leave  to  abfent  himfelf  from  the  king's  fervice  :  but  by  the 
jcpjiit — When  a  captain  has  rio  cccafiou  to  employ  a  foldier  in  the 

king  ^ 


king's  fervice,  he  may  give  him  leave  to  be  abfent  for  a  reafonable" 
♦time,  fuch  leave  being  a  benefit  to  the  foldier. 

A  leafe  being  forfeited  for  the  non-payment  of  rent,  the  lefTor  lo  Mod. 
brought  an  eje£lment.     Hereupon  a  rule  was  made,  that,  upon  3^3- 
the  defendant's  bringing  into  court  what  M^as  due  for  rent,  with  p^i«/* 
coils,    the    proceedings   in    ejectment  (hould  be  ftaid :    but  the 
leflbr  afterwards  obtained  another  rule  for  difcharging  this,  unlefs 
the  defendant,  who  was  a  foldier,  and  therefore  entitled  to  privi- 
lege, would  give  fecurlty  for  the  payment  of  the  rent. 


g)tamps. 


A  Stamp  is  a  mark  affixed  to  certain  inflruments,  writings,  and 
things. 

The  ufe  of  this  mark  is  to  denote,  that  the  duty  impofed  upon 
the  inftrument,  writing,  or  thing,  has  been  paid,  or  that  fecurity 
has  been  given  for  the  payment  thereof. 

[The  ftamps  depend  upon  a  great  variety  of  a£ls  of  parliament, 
the  introduction  of  which  into  a  work  of  this  kind,  the  editor 
conceives,  would  only  increafe  its  bulk  and  its  price,  without  add- 
ing to  its  intrinfick  value.  Some  of  thofe  acis  were  inferted  very 
much  at  length  under  this  divifion  in  the  former  editions  of  this 
work ;  but  they  are  now  withdrawn,  and  the  editor  has  merely 
ftated  the  few  adjudications  he  has  been  able  to  collect  upon  the 
fubjea.] 

Upon  a  trial  at  bar  of  an  information  in  the  nature  of  a  qtio  LJ.Raym. 
ivarranto,  an  inflrument  ftamped  with  one  (lamp  was  offered  in  |4-45« 
evidence,  purporting  to  be  the  adraifhon  of  five  perfons  upon  the  Reeks*, 
nineteenth  of  December  one  thoufand  feven  hundred  and  twenty-  [(a)Seejcc. 
one,  amongft   whom  the  defendant  was  the  third  prrfon  named.  ^^^P-'  */'* 
Raymond,  Ch.  J.  and  Fcrtcfcue  and  Reynolds,  J.   were   of  opinion,  cafcofGilby 
that  the  inftrumeut  ought  not  to  be  read ;  for  that   if  not  quite  v.  Lnckyer 
void  for  uncertainty,  it  could  be  only  good  for  theadmiffion  of  the  ^g^[g/^"p 
perfon  firft  named  [a).     Then  four  pieces  of  parchment,  all  duly  was  aHjudg- 
ftamped,  which  purported  to  be  the  feveral  admiffions  of  the  four  ed,  UiJt  two 
perfons  lad  named  on  the  faid  nineteenth  day  of  December^  were  f^'^p^i^'j^j  ^' 
offered  in  evidence:  but  it  being  proved  by  the  witnefs  producing  cannnr  be 
them,  that  they  were  not  itamped  till  two  months  after  the  faid  h^l'ien  to 
day,  the  fame  three  judges  were  of  opinion,  that  as  thefe  parch-  o^l-affidavit 
ments  were  not  (tamped  at  the  time  of  the  admiffion,  they  could  as  being  a 
not  be  given  in  evidence,  becaufe  no  certificate  of  the  payment  of  ^^^"^  "po'^ 

,  °  ,   .  ,       '  ,  *     •'  the  rtamp 

the  penalties  was  produced.  duties.] 

Upon  a  writ  of  error  it  appeared  from  a  bill  of  exceptions,  that  Str.  624. 
a  patent,  which  had  been  given  in  evidence,  \va§  not  damped  at  gf^J'j]?* 

Aa4  the,       ^ 


360  ©tampjei, 

Chcfter.        the  time  it  was  fealed  :  and  the  queftion  was,  Wliether  the  patent 
(^)  ?&  6^     ought  to  have  been  admitted  as  evidence  ?     The  whole  court  were- 
*  *■  "  of  opinion,  that  being  ftamped  at  the  time  of  the  trial,  it  was  ad- 
miffible  evidence;  for  that  the  intention  of  the  {lamp  aft  (^)    i$ 
not  to  make  undamped  deeds  abfolutely  void,  but  to  add  a  pe- 
nalty, which  has  in  the  prefent  cafe  been  paid,  for  enforcing  the 
payment  of  the  ftamp  duty. 
8  Mod.  A  motion  was  made  to  fet  afide  a  verdi£l  becaufe  a   diltriiigas 

V"^'  was  not  ftamped  at  the  time  of  the  trial ;  but  the  folicitor  having 

Anon.  ,  •        n  .iri/1  1  t-^ 

Scr.  575.       taken  care  to  get  it  itamped  before  the  pojiea  was  brought  m,  no 

rule  was  made  ;  and  by  the  court — As  the   dijlrtngas  is    now 

flamped,  we  cannot  take  notice  whether  it  were  fo  or  not  at  the 

^flize  -,  and  if  it  were  not,  advantage  ftiould  have  been  then  taken 

of  the  defeft. 

Str.  903.  An  apprentice  had  ferved  three  years  :  but  the  mafter  had  never 

The  inha-    paid  the  duty  of  fix-pence   in   the  pound  for  the  money  received 

Curenden  V.  ^^^^  ^^^"^'     ^^^  ^^^^  being  referred  to  Forte/cue^  J.  who  went  the 

the  Inhabit-  circuit,  he  was  of  opinion,  that  as  fix  months'  time  was  given  for 

ants  of  i.e-    the  mafter  to  pay  the  duty  in,  a  fettlement  was  during  that  time 

Rex  V.  Hoi-  gai^fitl  which  could  not  afterwards  be  defeated;  and  the  fefiions 

beck,  Burr,  held  it  to  be  a  fettlement.     Upon  removing  the  order  of  feflions, 

s.  c.  198.    it  was  quafiied  ;  and  by  the  court — This  would  be  mr.king   the 

vairOuftVyn  indenture  good  to  one  purpofe,  when  by  the  8  of  Ann.  c.  9.  it  is 

Owyd.  Id.    declared,   that  fuch  indenture   (hall  not  be  good  to  any  purpofe 

256.  s.  P.    "whatfoever  ;  and  the  pofitive  words   of   an   a£l  of  parliament, 

theconfidLT-  howcver  hard  the  cafe  is,  are  not  to  be  broke  through. 

ation-money  is  under  ao  J.  Baxter  v.  Faulam,  i  Wilf.  129.  Rex  v.  Yarmouth,  Burr.  S  C.  579.  where, 
in  the  cafe  of  a  voluntary  binding,  it  is  paid  by  the  parifh  officers,  (for  in  that  cafe  it  comes  within  the 
exception  in  the  fortieth  fedlion  of  the  a£t,  as  being  at  the  publick  charge  of  the  parijh)  ;  wb.ere  it  is  eiven 
to  any  one  elfe  than  to  the  mafter  or  miftrefs  :  Rex  v.  St.  Petrox  in  Dartmouth,  4  Term  Rep.  196. 
or  where  the  thing  contrafted  for  is  not  in  truth  in  lieu  of  money  or  premium  to  the  mafter  or  miftrefs. 
Rex  V.  Leighton,  4  Term  Rep.  732.  the  ftamp  under  this  aft  is  not  neceflary.] 

Rex  V.St.  [By  the  aft  of  23  G.  3.  c.  58.  which  Impofes  a  6  s.  ftamp 
Paul  s  Bed-    ^pQj^  agreements,  it  is  provided,  that  it  fliall  not  extend  to    **  any 

iord,  6Term    ,^  °  ,  ^  r         ^       ^  •  r  11  •' 

Rep.  452.  mem.orandum  or  agreement  tor  the  hire  or  any  labourer,  arti- 

**  ficer,  manufafturer,  or  menial  fervant,  or  to  any  memorandum 
*'  or  agreement,  where  the  matter  of  the  memorandum  or  agree- 
"  ment  does  not  exceed  the  fum  of  20  /."  It  was  holden,  that  an 
agreement  for  the  affignment  of  an  apprentice,  from  one  mafter 
to  another,  was  not  within  this  provifo,  but  that  it  muft  be  ftamped 
as  required  by  the  aft.] 
.Saik.  612.  A  warrant  of  attorney  for  entering  up  judgment  was  written 

Anon.  upon  a  fheet  of  paper, which  llkewlfe  contained  a  bond,  and  had  only 

4.Ann.  One  ftamp  ;  whereas  by  the  ftatutes  impofing  ftamp  duties  it  ought 
to  have  had  two.  Judgment  having  been  entered  up  by  virtue  of 
this  warrant,  the  court  was  moved  that  the  judgment  and  execu- 
tion thereupon  might  be  fet  afide  :  but  by  the  court — There  may 
be  reafon  to  refufe  fuch  warrant  of  attorney  in  evidence,  but 
there  Is  none  to  hold  it  void ;  for  theie  is  nothing  in  either  of  the 
ftamp  afts  which  makes  it  fo. 

This,  which  is  an  anonymous  cafe,  is  very  fliortly  reported ; 
and  there  was  probably  fome  other  reafon  for  the  judgment ;  for 

tha^ 
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that  mentioned  by  the  reporter  is  fo  inconclufive,  that  the  judg- 
ment of  the  court  cannot  be  prefumed  to  have  been  thereupon 
founded.  It  is  not  eafy  to  conceive  a  cafe,  wherein  fuch  vi'arrant 
of  attorney  could  have  been  offered  in  evidence  ;  but  to  allow  the 
poflibility  of  fuch  a  cafe,  if  the  court  would  have  been  of  opi- 
nion, that  it  would  not  have  been  admlflible  evidence,  the  judg- 
ment entered  up  upon  it  feems  to  be  bad  :  for  in  the  claufe  of  the 
5  ^  6  of  W.  i^  M.  c.  21.  and  of  the  9  ^  10  W.  3.  c.  25.  in 
which  it  is  enatbed.  That  no  deedy  injlrument,  or  ivritlngJJjall  be 
pleaded  or  given  in  evidence  in  any  courts  until  the  vellum^  parchmenty 
or  paper  on  which  fuch  deedy  injirumenty  or  turiting  Jliall  be  written  or 
madeyjhall  be  marked  or  Jlamped  ivith  a  lawful  mark  orfiamp,  it  is 
added,  or  be  admitted  in  any  court  to  be  goody  ufefuly  or  available  in  law 
or  equity. 

Upon  debate  it  was  holden,  that  an  abfolute  rule  (hould  be  made  Str.  737. 
in   the   firft    inftance   for   judgment    for    five   pounds,    for   not  ^'j''^  ''- 
having  filed  common  bail   according  to  the  9^10  W.  3.  c.  25. 
the  words  of  the  (latute  being,  that  the  court  (hall  immediately 
award  judgment,  whereupon  the  plaintiff  may  take  out  execu- 
tion. 

[In  ejectment,  the  plaintiff  offered  to  give  in  evidence  an  exa-  iBi.  Rep. 
mined  copy  of  a  bill  in  Chancery,  contained  in  two  clofe  (heets  of  ^  g^^.^. 
paper,  each  ftamped  with  treble  fix-penny  ftamps  ;  but  the  matter  ,,77.  * 
was  equal  in  quantity  to  forty  office-copy  (heets:  and  alfo  an 
examined  copy  of  an  amended  bill,  in  three  clofe  fheets,  each 
ftamped  with  a  treble  fix  penny  ftamp,  the  matter  whereof  would 
have  extended  to  fixty  office-copy  flieets.  By  the  ftamp  aft, 
9^10  W.  3.  c.  25.  §  64.  every  copy  of  proceedings  in  Chan- 
cery is  charged  with  a  duty  of  three-penny  ftamps  on  each  ftieet; 
otherwife,  it  cannot  be  given  in  evidence.  And  it  is  alfo  pro- 
vided, that  all  proceedings  in  any  court  (hall  be  written  in  the 
ufual  manner.  A  verdift  being  obtained  for  the  plaintiff,  fubje6t 
to  the  opinion  of  the  court,  whether  this  evidence  ought  to  have 
been  admitted,  it  was  infifted  for  the  defendant,  that  the  copy 
meant  by  the  ftatute  was  an  office-copy.  But  by  Lord  Mansfield 
—When  ftamps  were  originally  impofed,  there  were  two  kinds  of 
copies  in  common  ufe :  one  an  office-copy,  to  be  made  ufe  of  in 
the  court  to  which  the  caufe  belonged.  This  contained  only  a 
ftated  number  of  words,  by  immemorial  cuftom,  probably  intro- 
duced to  enlarge  the  fees  of  the  officers.  The  other,  a  common 
clofe  copy  to  be  ufed,  when  proved  in  any  other  court  or  place. 
Then  comes  the  a£t,  and  lays  (in  one  claufe)  a  duty  upon  every 
(heet  of  copy  ,  and  the  next  claufe  directs  all  proceedings  in  any 
court  to  be  written  in  the  fame  manner  as  before.  Is  this  latter 
claufe  a  legiflative  provifion  that  the  otHce-copies  only  fliall  be 
ufed  in  evidence,  where  they  were  not  ufed  before  ?  It  is  not  to 
be  conceived,  that  in  order  to  raife  fo  fmall  a  duty,  (for  originally 
it  was  only  \d.  a  flieet,)  the  legiflature  intended  to  put  the  parties 
to  the  expence  of  60  /.  to  take  office-copies,  merely  to  give  in 
evidence.  The  ftamp  a£l:s  have  not  always  been  conftrued 
ftriftly.      It  has  been  determined  that  the  ftamp  duties  do  not 
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extend  to  proceedings  before  either  houfe  of  parliament. — Tlie 
poftea  was  delivo'ed  to  the  plaintiff. 

By  1  Ann.Jl.  2.  c.  22.  §  2.  it  is  enaded,  "  That  if  any  per- 
**  fon  fhall  write,  or  caufe  to  be  written,  part  of  any  writ,  mandate, 
*'  bond,  affidavit,  or  other  writing,  in  refpedl  whereof  any  duty  is 
"  payable,  on  any  piece  of  vellum,  l^c.  whereon  there  fhall  have 
*'  been  before  written  any  other  writ,  ^'c.  in  refpe6l  whereof  any 
*'  duty  is  payable,  before  fuch  vellum,  i5V.  fhall  be  again  ftamped  ; 
**  or  fhall  fraudulently  erafe  the  name  of  any  perfon,  or  any  fum, 
*'  date,  or  other  thing,  or  cut  off  any  flamp  from  any  piece  of 
*«  vellum,  iSc.  with  intent  to  ufe  fuch  ftamp  for  any  other  wjit- 
**  ing,  in  refpeft  whereof  any  duty  fhall  be  payable ;  every  per- 
**  fon  fo  offending  fhall  forfeit  20/.  with  cofls."  In  an  aftion 
for  the  penalty  under  this  aft,  It  was  adjudged,  that  it  was  incurred 
by  the  erafure  of  names  and  dates  out  of  a  letter  of  attorney  that 
had  been  granted  by  the  defendant  to  colle6l  debts  in  Ne%vfoitrid- 
land,  and  the  infertion  of  others,  without  getting  the  inflrument 
rellamped. 

A  bill  of  exchange  was  drawn  on  a  proper  flamp,  dated  2d 
September i  payable  21  days  after  date.  It  was  afterwards  altered, 
and  made  payable  51  days  after  date  ;  and  on  30th  of  September ^ 
it  was  again  altered  to  21  days  after  date,  and  the  date  was 
brought  forward  to  the  14th  of  September.  It  was  determined, 
that  at  the  time  when  the  lafl  alteration  was  made,  there  ought  to 
have  been  a  new  ftamp,  the  operation  of  the  bill,  as  It  originally 
flood,  being  then  quite  fpent  j  and  this  being  quite  a  new  and  dif- 
tin6l  tranfaclion  between  the  parties. 

The  plaintiff,  through  the  medium  of  the  defendant,  his  broker, 
had  made  two  purchafes  of  cotton;  and  the  defendant  engaged  to 
indemnify  the  plaintiff  from  any  lofs  on  the  refale  of  them.  At 
the  trial,  the  plaintiff  gave  parol  evidence  of  this  contrafl  of  in- 
demnity; and  for  further  proof,  called  upon  the  defendant  to 
produce  his  book,  wherein  he  had  entered  a  minute  of  the  con- 
trail for  the  purchafe  of  the  cotton,  with  the  letter  G.  at  the 
bottom,  which  was  explained  to  fignify  guarantee.  It  was  ob- 
jecled,  that  this  entry  ought  to  have  been  ftamped  by  virtue  of 
the  23  G.  3.  c.  58.  which  requires  a  ftamp  on  every  piece  of 
paper  wherf-^on  any  agreement  ftiall  be  written,  whether  the  fame 
be  only  evidence  of  the  contract,  or  obligatory  upon  the  parties 
from  its  being  a  written  inftrument.  But  the  court  held,  that  the 
entry  required  no  ftamp  ;  for  that  it  came  within  the  exception  in 
the  fourth  fe£lion  of  that  aft,  whereby  it  is  provided,  that  it  fhall 
not  extend  to  any  memorandum,  letter,  or  agreement,  made  for^r 
relating  to  the  f ale  of  any  goods ;  under  which  latter  defcription  this 
contjracl  fell. 

In  an  atlion  on  the  defendant's  undertaking  to  pay  the  debt  of 
his  mother  who  was  in  trade,  It  appeared,  thai  the  debt  avofe  in 
the  courfe  of  her  bufinefs,  which  the  defendant  afhfted  her  in 
carrying  on,  though  without  any  ftiare  in  it.  The  evidence  of 
the  undertaking  was  a  letter  written  by  the  defendant  to  the  plasn- 
liff.     The  queiilon  was,  Whether  the  letter  ought  to  have  been 

ftamped 


flairrped,  as  all  agreements  in  writing  are  required  to  be  by  the 
above  a£l  of  23  G.  3.  c-  58.  or,  whether  the  letter  came  withia 
the  exception  of  32  C  3.  r.  51.  §  I.  whereby  it  is  provided, 
*'  That  the  faid  a6t  (hall  not  extend  to  make  liable  to  the  (lamp 
**  duty  any  letter  palling  by  the  poll  between  merchants  or  other 
*'  perfons  carrying  on  trade  or  commerce  in  this  kingdom,  refiding 
«'  at  50  miles  dillance  from  each  other."  The  court  held,  that  as 
it  appeared  that  the  defendant  did  carry  on  the  bufinefs  for  his 
mother,  and  this  debt  arofe  in  the  regular  courfe  of  trade,  any  let- 
ter written  by  him  on  account  of  that  very  trade,  whereby  he 
bound  himfelf  to  another  tradefman,  might  fairly  be  conftrued  to 
fall  within  the  letter  and  fpirit  of  the  laft  a£l,  which  meant  that 
the  correfpondence  of  merchants  and  tradefmen  at  a  diitance 
from  one  another,  on  the  faith  of  which  they  had  confiderable 
dealings,  ftiould  not  be  fettered  with  (lamps. 

A  written  agreement  in  thefe  words,  "  -^.  doth  let  and  fell  to  Pro/Terv. 
f  ^.for  the  term  of  three  years,"  i5fc.  was  offered  in  evidence  ^l"''"ips, 
in  an  a£iion  of  ajjumpftt  on  a  fpecial  agreement.     The  defendant  summerAf- 
objefted  to  its   being  read,  becaufe  it  was  a  leafe,  and  was  not  fifes  1765, 
(lamped.     For  the  plaintiff  it  was  faid,  this  was  only  a  memoran-  <^'"'^mVu~ 
dumof  a  parol  leafe,  which,  being  for  three  years  only,  is  good  as  guu*,  j^;. 
fuch,  and  that  the  flatute  in  ufing  the  words    "  indenture,  leafe,  Pri.  269. 
<*  or    deed-poll,"  meant  only  deeds.      But  it  was  holden,  that  ^earnev. 
though  a  parol  leafe  for  three  years  is  good,  yet,  if  a  man,  through  ^  Br.'ch. 
caution,  will  reduce  it  into  writing,  he  mud  pay  for  the  (lamp  j  Rep.  309. 
otherwife  the  court  are  inhibited  from  receiving  it  in  evidence.  ^*  ^' 

By  an  a6l  which  has  juft  pafTed  for  more  efFeclually  fecuring  ^^j^' I*, 
the  (lamp  duties  on  indentures,  leafes,  bonds,  and  other  deeds,  a 
penalty  of  twenty  pounds  is  impofed  upon  any  attorney,  folicitor, 
clerk,  officer,  or  other  perfon,  who  (hall  engrofs,  print,  or  write 
any  indenture,  leafe,  bond,  or  other  deed,  on  vellum,  parchment, 
or  paper,  not  duly  (lamped  according  to  the  directions  of  that  acV, 
and  who  (hall  negle£l  to  bring  the  fame  to  be  duly  (tamped  within 
the  time  thereby  directed  and  allowed  -,  and  no  fuch  indenture, 
leafe,  bond,  or  other  deed,  (liall  be  pleaded  or  given  in  evidence^ 
or  be  good,  ufeful,  or  available  in  any  manner  whatever,  unlefs 
the  fame  (hall  be  ftamped  as  required  by  that  a£l. 

It  was  holden  by   all  the  judges  of  England^  that  in  an  indicfl-  Rex  v. 
ment  for  forging  a  bill  of  exchange,  the  inilrument  need  not  be  J'a"'«^ 

-  ,   .         ^,    o    ,  .  ,  ^^    '.        ,   .  .  ,  ,  ,       ,        v.ood,  cited 

(lamped  m  order  that  it  may  be  received  m  evidence,  though  the  by  Buiier,  J. 
(latute  of  23  G.  3.  c.   29.  which  impofes  the  duty,  exprtfsly  fays,  m  3  Term 
that  no  bill  of  exchange  (Irall  be  received  in  evidence,  unlefs  it  ^^P*  ^°^* 
be  firfl  duly  ftamped. 

Where   the  Icgiflature  have  appropriated  a  ftamp  to  any  parti-  Robinfon  v. 
tlcular    form    of   inftrument,  a  fubllitution   of   another    ilamp,  ^.^^"''""j^g' 
though  of  equal  value,  will  not  give  validity  to  fuch  inftrument ;  jj,. 
for  as  long  as  a  diltindioji  of  the  feveral  (lamps  is  preferved  by 
the   iegillature,  it  mull  be  adhered  to  by  the  courts  of  juftice. 
Hence  articles  of  agreement,  under  feal,  (lamped  with   an  agree- 
ment (lamp,  were  holden  to  be  inadmifllble  in  evidence,  though 
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the  agreement  (lamp  which  they  bore  was  of  the  fame  value  with 
the  ftamp  which  they  required,  viz.  a  deed  llamp. 

See  further  tit.  Jfgreemetity  Vol.  i.  124-5.] 
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P^rWilmot,  T'TpHE  flatute  law  is  the  will  of  the  leglflature  in  writing;  the 
C.  j.zWiif.  J^  common  law  is  nothing  elfe  but  ftatutes  worn  out  by  time, 
(a)  Hale's  ^^^  ^"'^  ^^^''^  began  by  confent  of  the  legiflature,  and  whether  it  is 
Hift.  of  the  now  law  by  ufage  or  writing  is  the  fame  thing.  For  many  [a)  of 
Com.  Law,    {^ofe  things  that  we  now  take  for  common  law,  were  undoubtedly 

a£ls  of  parliament,  though  not  now  to  be  found  of  record. 
1  Reeves's         Indeed  our  lawyers  have  made  a  diftinilion  between  ftatutes 
Hift.  Engl,    themfelves ;  they  have  diftinguilhed  between  ftatutes  made  before 
'  the  time  of  legal  memory,  viz.  i  R.  i.  and  thofe  made  fince. 

The  former  are  confidered  as  part  of  the  common  law,  the  kges 
ttonfcripta  ;  for  notwithftanding  copies  of  them  may  be  found,  their 
provifions  obtain  at  this  day,  not  as  a6ls  of  parliament,  but  by  im- 
memorial ufage  and  cuftom.     The  latter,  or  thofe  fince  time  of 
memory,  are  again  diftlnguiftied  j  thofe  from  \  R.  i.  to  £.  3.  are 
called  anttqua  Jiatuta  :  and  all  fubfequent  ftatutes  are  called  nova 
Jiatuta.'] 
f(i)ltwouid      A  ftatute  is  a  written  law,  made  by  the  king  and  two  houfes 
be  more  cor-  of  parliament  (b). 

<*  By  the  king,  with  the  advice  and  confent  of  th«  two  houfes  of  parliament."] 

Hattonon         [An  act  of  parliament  Is  a  law  agreed  upon  by  the  king  or 

theSututes,  queen  of  England,  having  regal  authority,  the  lords  fpiritual  and 

**   '    '^'      temporal,  and  the  commons,    lawfully  afTembled  ;   which  taketh 

ftrength  and  life  by  the  affent  royal ;  fo  that  the  reft  of  the  con- 

fents  maybe  accounted  to  be  parcel  of  the  fubftance,  and  the  royal 

aflent  to  he  forma  interna  et  informant,  qiht  dat  rei  ejjc. 

4  Atk.  654.       No  new  laws  can  be  made  to  bind  the  people  of  this  land,  but 

f^  Lord       jjy  fj^e  king,  with  the  advice  and  confent  of  both  houfes  of  parlia- 

'    ment,  and  by  their  united  authority  ;  neither  the  king  alone,  nor 

the  king,  with  the  concurrence  of  any  particular  number  or  order 

of  men,  have  this  high  power. 

2;,V.  The  binding  force  of  thefe  a^ls  of  parliament  arlfeth  from  that 

prerogative  which  is  in  the  king,  as  our  fovereign  liege  lord ; 

from  that  perfonal  right  which  is  inherent  in  the  peers  and  lords 

of  parliament,  to  bind  themfelves,  and  their  heirs  and  fucceflbrs, 

in  their  honours  and  dignities  j  and  from  the  delegated  power 
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Tufted  in  the  commons  as  the  reprefentatlves  of  the  people.  And 
therefore  Lord  Coke  faith,  4  LiJ}.  i.  thefe  reprefent  the  whole 
commons  of  the  realm,  and  are  trufted  for  them.  By  reafon  of 
this  reprefentation,  every  man  is  faid  to  be  party  to,  and  the  con- 
fent  of  every  fubje£t  is  included  in  an  a6l  of  parliament: — And 
though  it  be  undoubtedly  true,  that  many  amongfl  the  commons 
have  no  votes,  as  perfons  having  no  freehold,  freeholders  in  tho 
anci,ent  demefrie,  women,  tsfct  yet  that  does  not  make  it  ceafe  to 
be  an  aftual  reprefentation  of  the  people.  Nobody  ever  imagined, 
that,  in  exercifnjg  a  right  of  this  kind,  every  perfon  could  pofiibly 
join,  but  fome  rule  of  qualification  muft  be  laid  down,  and  that 
hath  been  taken  from  the  moll  worthy,  and  fuch  as  have  the  molt 
valuable  and  fixed  fort  of  property  ;  which  alfo,  to  avoid  confufion, 
hath  been  reftrained  by  later  a61:s  of  parliament.] 

The  manner  of  palling  bills  in  parHament  has  been  fhewn  un- 
der the  title  Court  of  Parliament. 

The  remainder  of  what  falls  under  this  title  Ihall  be  confidered  la 
the  following  order ; 

(A)  Of  fome  Things  neceflary  to  the  Validity  of  a 
Statute. 

(B)  Of  fome  Things  incidental  to  a  Statute. 

(C)  From  what  Time  a  Statute  begins  to  have  EfFedt. 

(D)  How  long  a  Statute  continues  in  Force. 

(E)  Of  the  vaft  Power  of  a  Statute. 

(F)  Of  a  publick  or  private  Statute.. 

(G)  Of  an  affirmative  or  negative  Statute. 

(H)  Whofe  Province  it  is  to  conftrue  a  Statute. 

(  I )  Rules  to  be  obferved  in  the  Conftrudion  of  a 
Statute. 

I.  Words  and  Phrafes,  the  Meaning  of  which  in  a  Statute 
has  been  afcertained,  are  when  ufed  in  a  fubfequent  Statute 
to  be  underftood  in  the  fame  Senfe. 

2'  In  the  Conftru6lion  of  one  Part  of  a  Statute  every  other 
Part  ought  to  be  taken  into  Confideration. 

3.  If  divers  Statutes  relate  to  the  fame  Thing,  they  ought  to 
be  all  taken  into  Confideration  in  eonftruing  any  one  of 
them. 

4.  T'he  common  Law  ought  to  be  regarded  in  the  Conflruc- 
tion  of  a  Statute. 

5.  The  Intention  of  the  Makers  of  a  Statute  ought  to  be 
regarded  in  the  Conllrudion  of  the  Statute. 

6.  In-what  Cafes  a  Statute  ought  to  have  an  equitable  Con* 
itrudion. 
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7.  A  Stvitutc  which  concerns  the  publlck  Goad  ought  to  be 

conflrued  liberally. 
S.  A  remedial  Statute  ought  to  be  conflrued  liberally. 
9.  A  penal  Statute  ought  to  be  conftrued  Ilri(Sliy. 
10.  Some  other  Rules,  which  ought  to  be  obferved  in  the 

Conftrudlion  of  a  Statute. 

(K)    How  a  Perfon   guilty  of  Difobedlence  to   a 
Statute  may  be  punifhed. 

(L)  Of  pleading  a  Statute. 

1.  A  publick  Statute. 

2.  A  private  Statute. 

3.  Some  general  Rules  for  pleading  a  Statute. 

4.  Some  Rules  for  pleading  a  Statute,  which  relate  to  parti- 
cular Parts  of  the  Pleadings. 

5.  Of  Mifrecital  in  pleading  a  Statute. 
(5.  Of  Surplufage  in  pleading  a  Statute. 

(A)  Of  fome  Things  necefTary  to  the  Validity  of  a 

Statute. 

ainft.  585;  iT  has  been  faid,  that  a  parliament  may  be  holdcn  without  fum- 
*  moning  the  lords  fpiritual  thereto:  but  the  better  opinion  is, 
that  they  ought  to  be  fummoned ;  becaufe  they  have  by  the  law 
and  cuftom  of  parliament  as  good  a  right  to  fit  in  the  Houfe  of 
Lords  as  the  lords  temporal. 
iiiJ.  If  the  fpiritual  lords,  after  having  been  fummoned,  voluntarily 

abfent  themfelves,  the  king,  lords  temporal,  and  commons  may- 
make  a  ftatute  without  them, 
ainff.  585,  This  is  conftantly  the  cafe,  where  a  bill  is  brought  into  parlia- 
n^  •  "^^"^  f*^r  attainting  a  perfon.  The  lords  fpiritual  are  forbidden 
remarkable,  ^Y  ^^^  canon  law  to  be  prcfeut  at  the  pafhng  of  fuch  bill  j  yet,  if 
that  though    the  bill  do  pafs,  it  is  a  valid  ftatute  {a). 

the  bilhops 

always  decline  to  vote  on  ads  of  attainder,  yet  moft  of  thofe  adls  make  exprefs  mention  of  the  lo-ds 
fpiritual.  Fide  (i.  16  Car.  i.  c.  i.  in  Ruliv?.  cr.  StrafFord,  756-7.  and  the  a<ft  for  attainting  Sir  John 
Fenwick,  8  W.  3.  c.  4.  in  5  St.  Tr.  44.  4th  edit.] 

Hid,  If  the  fpiritual  lords,  being  prefent,  refufe  to  give  their  aflent  to 

or  proteft  againil  the  pafhngof  a  bill,  yet,  if  tbe  bill  do  pafs,  it  is 
a  valid  ftatute. 
4lnft.  516.        Two  bills  being  read  in  parliament,  one  intituled  (^),  -^  confirma*- 
(/>)  II R.  2.   fiQj^  of  thejiatute  ofprovifors,  and  the  forfeiture  of  him  that  accepteth  a 
(c)  iiR.z.  henejice  againfl  that  JJatute  ;  the  other  intituled  (<r),  ^he  penalty  of  him 
ft.  a.  c.  2.     that  bringeth  afummons  orfentence  of  excommunication  againfl  any  perfon 
upon  the  faint  e  of provifors  ^  and  of  a  prelate  executing  it  -,   both  which 
tended  to  reftrain  the  authority  claimed  by  the  pope  of  difpofing  of 
ecclefiaftical  benefices  within  this  realm,  the  Archbifhops  of  Can- 
terbury and  York^  in  the  name  of  the  whole  clergy  of  their  pro- 
vinces, made  a  roleaiii  proteltation  in  open  parliament,  that  they 
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would  In  nowlfe  aflent  to  any  law  in  reftralnt  of  the  pope's  au- 
thority. This  proteftation  was,  at  their  requeil,  enrolled  j  yet  both 
bills  were  paffed  by  the  king,  lords  temporal,  and  commons,,  and 
are  among  the  printed  llatutes. 

As  all  votes  in  parliament,  whether  in  the  affirmative  or  in  the  a  inft.  58^* 
negative,  ought  to  be  abfolute,  if  the  blihops  annex  any  condition 
to  their  votes,  their  votes  are  void,  and  the  ftatute  is  good  with- 
out their  concurrence. 

A  bill  was  brought  into  parliament  in  the  time  of  Henry  the  Rot.ParU 
Sixth,    That  tio  manJJjould  contract  or  marry  himfclf  to  any  queen  of  ^^■^' 
England  without  the  fpecial  licence  and  ajfent  of  the  king^  on  pain  of  ^.Ivlsi,  ^li, 
lofing  all  his  goods  and  lands.     The   bilhops  and   clergy  aflented 
thereto,   as  far  forth  as  the  fame  fwerveih  not  from   the  law  of  God 
and  the  church  ;  andfo  as  the  fame  importeth  no  deadly  fin.     This  was 
holden  to  be  no  aflent,  and  it  was  fpecially  entered,  that  the  ftatute 
was  enabled  by  the  king,  lords  temporal,  and  commons. 

Notwithflanding  it  be  fpecially  entered  in  the  parliament  roll,  2  Inft.  5S5/. 
that  a  ftatute  was  ena6ted  by  the  king,  lords  temporal,  and  com-  S^?' 
mons,   it   is  not  to  be  inferred  that  the  prelates  were  not  fum- 
moned  to  parliament :  but  it  muft  be  intended  that  they  volunta- 
rily abfented  themfelves  ;  or  refufed  to  give  their  aflent  to,  or  pro-  , 
tefted  againft,  the  paffing  of  a  bill ;  or  gave  fuch  votes  as  were 
eontra  legem  et  confuettidinem  parliamenti. 

Some  ancient  ftatutes  are  penned  in  the  form  of  charters,  ordi-  Hawk.Pref. 
nances,  commands,  or  proliibitions  from  the  king,  without  men-  to  the  Stic. 
tioning  either  lords  or  commons,  and  fome  others  have  only  the  r/^|!.v"  ^"^ 
general  words,   It  is  provided^  or  It  is  ordained,  without  faying  by  Reeves's, 
whom  :  but  as  thefe  have  conftantly  been  received  as  ftatutes,  the  ^^^-  ^"s^* 
prefumption  is,  that  they  were  made  by  lawful  authority.  2^.'  vol!  2! 

35^.  vol.  3.  143.  252.  379.  The  mode  of  itatlng  the  enafting  authority  hath  varied  exceedingly  at 
different  periods  j  but  the  prefent  correct  rtylehath  uniformly  obtained  from  the  13  Car,  2. — In  the  fa- 
mous a.&.  of  Tonnage  and  Poundage,  laCar.  2.  c  4.  it  is  remarlcabie  that  the  enactment  is  not  ftated 
to  be  by  the  royal  authority.  The  language  of  the  act  i:^,  by  the  commotis,  by  and  iviih  the  advice  aud 
tonfent  of  the  lords  in  thi$ pr^Jent  parliament  ajj^mh'ed.  Perhaps,  as  the  ftatute  was  to  convey  aainterel^. 
to  the  crown,  the  framets  of  it  might  think  the  royal  alien:  was  fufficiently  implied.] 

The  difference,  according  to  Lord  Cchc^  between  a  ftatute  and  4  inft.  25. 
an  ordinance  is,  that  the  latter  has  not  had  the  aflent  of  the  king, 
lords,  and  commons,  but  is  made  by  only  one  or  two  of  thoi'e 
powers. 

Mr.  Prynne,  in  his  remarks  upon  this  paflage,  fays,  there  is  no  Prynne's 
fuch  difference,  nor  any  diffx^rence  between  a  ftatute  and  an  onli-  ^'^'V'y^^J' 
nance,     lo  prove  this,  he  produces  more  than  a  hundred  prmted  prynne's 
ftatutes,  in  which  the  words  act  and  ordinance  are  ufcd   indif-  Irenirch, 
ferently  or  coupled  together  as  fynonymous  terms.     He  likewife  ^^^J^^^. 
cites  a  claufe,  contained  in  all  writs  for  electing  knights,  citizens,  [See  farther 
and  burgefles  to  parliament,  which  runs  thus,  ad  faclmdum  et  con-  onthisiub- 
fentiendiim  hijs  quiE  de  coirimuni  concilia  regni  nofjri  antingeriut  orJi-  ^^^^  -^J^^^ 
fiari ;  and  infers,  that   ft;rne  a6ts  of  parliament  have  bcca  taiied  Co.  Litt. 
ordinances  from  the  word  ordinari  in  this  claufe.  '5?:^"*"*» 

on  the  Writ  cf  P.rlia.v.e.-.;,  vol.  2.  294. ;  Elfynpe  on  Pariiaraenta,  ??■  and  Barringlon's  Obfervarions 
on  the  "more  Ancient  Statutes,  p.  46. —  \Wih  trgard  to  the  Parliam£  nt.'ip  Y  Fop.ms  of-en^Bkng  laws, 
thus  much  fserei  to  be  agr«eJ  j  Uiat  vv.'s.-f  'Jie  prccsiomg  co'liite'!  city  o;  »  pt'itior.  from  p3;!iamcnt, 
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and  an  anfwer  fr6m  t^e  king,  thefe  wete  entered  on  the  Par  tiAMENT  Roll  ;  «nd  If  the  matter  wis 
ol"  a  publick  nature  the  whole  was  thca  ufually  ftyled  an  OkBinance  :  if,  however,  the  petition  and 
anfwer  were  not  only  of  a  publick,  but  a  novel  nature,  they  were  then  formed  into  an  Act  by  the  king, 
with  the  aid  of  his  council  and  judges,  and  entered  on  the  Statute  Roll.  Many  inftances  of  thefe 
dirtiiidlions  are  to  be  found  upon  the  rolls  of  parliament.  See  *z  E.  3.  n.  20.  30.  vol.  z.  p.  203.  Rot. 
Tarl. — 28  E.  3.  n.  16.  vul.  2.  p.  2; 7— 37  E.  3.  "•39  vol.  z.  p.  280.  — and  1  R.2.  n.  56.  vol.  3. 
p.  17.  Hargr.  and  Burl.  Co.  Litt.  ubijupr.  and  3  Reeves's  Hill.  Engl.  Law,  146  An  ordinance  on  the 
parliament  roll,  «ith  the  king's  aflent  upon  it,  has  neverthelefs  equal  force  with  a  ftatute  :  and  a  refftSiu. 
etur  entered  upon  ihe  roll  in  no  degree  lelTens  its  authority.  .See  ft.  11  H.  4.  n.  28.  cited  and  admitted 
in  evidence  on  Lord  Macclesfield's  trial,  St,  Tr.  vol.  6.— See  The  Report  from  the  committee  upon  tem- 
porary iaws,  expired  or  expiring.] 

SRep.  118.  If  a  ftatute  be  againft  common  right  or  reafon,  or  repugnant,  or 
Bonham's  impoflible  to  be  performed,  the  common  law  fhall  controul  it,  and 
"tft.527.   adjudge  it  to  be  void. 

Finch,  74.    ,     ['<  Afts  of  parliament  that  are  impoflible  to  be  performed,  are  of  no  validity  :  and  if 

*'  there  aiife  out  oi  them,  collaterally,  any  abfurd  confequences,  manifeftly  contradiftory  to  commdn  rea- 

••  fon,  they  are,  with  regard  to  thofe  collateral  confequences,  void.     I  lay  down  the  rule  with  thefe  re- 

*<  ftridions ;  though  I  know  it  is  generally  laid  down  more  largely,  that  ads  of  parliament,  contrary  to 

•'  reafon,  are  void.    But,  if  the  parliament  will  pofitively  enaft  a  thing  to  be  done  which  is  unreafonable, 

•'  I  know  of  no  power  in  the  ordinary  forms  of  the  conilitutioa  that  is  vefted  with  authority  to  controul 

•'  it;  and  the  examples  ufually  alleged  in  fupportof  this  fenfe  of  the  rule  do  none  of  them  prove,  that 

*'  where  the  main  objedl  of  a  ftatute  is  unreafonable,  the  judges  are  at  liberty  to  reject  it ;  for  that  were 

«•  to  fet  the  judicial  power  above  that  of  the  Icgiflacure,  which  would  be  fubverfive  of  all  government. 

"  But,  where  fome  collateral  matter  arifes  out  of  the  general  woids,  and  happens  to  be  unreafonable; 

•*  there,  the  judges  are  in  decency  to  conclude,  that  this  confeqnence  was  not  foiefeen  by  the  parliament, 

*'  and  therefore  they  are  at  liberty  to  expound  the  ftatute  by  equity,  and  only  quoad  hoc  difregard  it. 

•<  Thus,  if  an  aft  of  parliament  gi  ves  a  man  power  to  try  all  caufes  that  arife  within  his  manor  of  Dale  ; 

*<■  yet,  if  a  caufe  ftiould  arife  in  which  he  himfcif  is  party,  the  aft  is  conftrued  not  to  extend  to  that,  be- 

"  caufe  it  is  unreafonable  that  any  man  fliould  determine  his  own  quarrel.     But,  if  we  could  conceive 

««  it  polTible  for  the  parliament  to  enaft,  that  he  Ihould  try,  as  well  his  own  caufes  as  thofe  of  other  {.er- 

*<  fons,  there  is  no  court  that  has  power  to  defeat  the  intent  of  the  legiflature,  when  couched  in  fuch 

*<  evident  and  exprefs  words,  as  leave  no  doubt  whether  it  was  the  intent  of  the  legiflature  or  no." 
I  Bl.  Comm.  91.] 

Hob.  87.  It  has  been  holden,  that  a  ftatute  contrary  to  natural  equity,  as  t» 

SRep.  J 18.  pi^y  a  man  judge  in  his  own  caufe  is  void}  for  that  ywro  natiirtt 

ftmt  immutabilia. 
10  Mod.  But  it  is  faid  in  another  cafe  wherein  this  cafe  is  cited,  that  the 

^'5;  judges  will  not  hold  a  ftatute  to  be  void,  unlefs  it  be  clearly  con- 

^*    trary  to  natural  equity  ;  for  that  they  will  ftrain  hard  rather  than 
hold  a  ftatute  to  be  void, 
a  Inft.  526.       Before  the  art  of  printing  was  introduced  into  England  all  ftatutes 
*44-  were  at  the  end  of  every  feflion  of  parliament  tranfcribed  on  parch- 

\ia)  This  ment,  and  fent  to  the  fiierifF  of  every  county,  and  with  them  a 
mode  of  pro-  writ  from  the  king,  commanding  him  to  proclaim  them  through* 
muigating  ^^^  |^-g  bailiwick  [a).  After  he  had  proclaimed  them,  which  was 
feems^to  ^  ufually  done  in  the  county  court,  the  traufcripts  were  there  depo- 
have  fallen    fited,  that  any  perfon  might  read  or  take  copies  of  them. 

into  difufe 

very  foon  after  the  introduftion  of  the  art  of  printing.  The  iaft  proclamation  writ  to  be  found  upon  the 
ftatute  rolls  in  the  Tower,  bears  date  8  Rich.  s.  viz.  in  the  year  1 385.— See  Report  from  the  committee 
i'or  promulgation  of  the  ftatuteJ,  p.  5,  6.  J 

4lnft.  26.  But  a  ftatute  was  even  at  the  time  when  this  laudable  prac- 
a  Inft,  526.  t.j(.e  prevailed  equally  binding,  although  it  had  not  been  fo  pro* 

JLcefwer'e     claimed  [b). 

never  promulgated  in  this  manner ;  but  it  was  lometimes  recommended  by  the  king  to  the  Commons 
(probably  by  a  charter  or  pjttn:)  to  publiih  them  in  their  counties.  3  Reeves's  Hift.  Eng.  Law, 
p.  147. J 
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It  has  been  hotden,  that  the  title  of  a  ftatute  is  no  part  of  the  3  Rep.  33. 
ftatutci  becaufe  this  is  ufually  framed  by  the  clerk  of  that  houfe  ^^1^^%^ 
in  which  the  bill   firft  pafles  j  and  is   feldom  read   more  than  -24'    Lord 

once  (a).  Rayai.  77. 

[(")  How- 
ever, as  arguments  are  frequently  drawn  from  the  title  of  a  ftatute.  It  is  to  be  wiHied,  that  there  was  a  little 
more  attention  to  the  fettling  of  it.  For  example,  who  would  expeft  to  find  a  moft  material  alteration 
of  the  ftatute  of  Dijinbuthns,  in  a  law,  the  title  of  which  is,  An  aB  for  the  reneiual  ar.d  cort'itiuance  of 
fi-vtralaEis  of  parliament  ?  I  Ja.  2.  c.  17.  §  8.  or  in  an  ait,  the  title  of  which  is,  j^n  aEi  to  enforce  th* 
execution  of  an  a£i  cf  tbh  fejfion  of  parlument,  for  granting  to  his  Majtfty  feveral  rates  and  duties  upcn 
houjes,  "Windows,  or  lights,  to  find  a  provifion,  that  all  exifting,  and  all  future  ftatutes  which  mention 
England,  fliall  alfo  extend  to  Wa'es  and  Berwick-upon-Tweed,  though  not  particularly  named  ? 
2.0  G.  2.  c.  42.  §  3.  It  becomes  indeed  impoflible,  when  ftitutes  relate  lo  matters  of  a  very  mifceilane- 
ous  nature,  that  the  title  can  be  co-extenfive  with  the  views  of  the  legiflature  :  it  is,  therefore,  to  be 
*i(hed,  that  fuch  adts  of  parliament  were  diftindt  laws,  and  not  thrown  together  in  that  very  ftrange 
confufion,  which  hath  now  obtained  the  name  of  a  hodge-podge  adl.  Barrington's  Obfervations  on  the 
more  Ancient  Statutes,  p.  44.9.     See  an  inftance  of  one  of  thefe  a£ts  in  17  G.  z.  c.  40.  J 

The  cuftom  of  prefixing  titles  to  ftatutes  did  not  begin  till  about  Ld.  Raym. 
the  eleventh-  year  of  the  reign  of  Henrx  the  Seventh  Ch\  77-  Chance 

■'  °  ^  ^  V.  Adams. 

Hard.  324.     [{b)  Inftances  have,  however,  occurred  before  this  time.     Barrington's  Obfervations  oa 
the  more  Ancient  Statutes,  p.  449.  ncftx.J 

The  preamble  of  a  ftatute  ufually  contains  the  motives  and  in-  6  Mod,  62. 
ducements  to  the  making  of  it :  but  it  has  been  holden,  that  it  is  ^''??.''- 
no  part  of  the  ftatute.  8  Mod.  144. 

(B)  Of  fome  Things  incidental  to  a  Statute. 

"1  ttHEREVER   the  provifion  of  a  ftatute  is  general,  every  iinft. 235. 
^^    thing  which  is  neceiTary  to  make  fuch  provifion  efFeftualis  2 lift*  2,22. 
fupplied  by  the  common  law. 

If  an  offence  be  made  felony  by  a  ftatute,  fuch  ftatute  does  by  i  Hawk, 
neceflary  confequence  fubjetSl  the  offender  to  the  like  attainder  and  c-  4i'  §  4' 
forfeiture,  and  does  require  the  like  conftruclion,  as  to  thofe  who  \^^cJ!''' 
(hall  be  accounted  acceffaries  before  or  after  the  fa6t,  and  to  all 
other  intents  and  purpofes,  as  a  felony  at  the  common  law  does. 

Mifprifion  of  felony  is  as  well  incidental  to  a  felony  created  by  iH.H.p.C. 
a  ftatute  as  to  one  at  the  common  law.  ^s*- 

Wherever  a  power  is  given  by  a  ftatute,  every  thing  neceffary  i2Rep.i3o, 
to  the  making  of  it  effeftual  is  given  by  implication  :  for   the  ^3i-^_     g^ 
maxim  is,  ^ando  lex  aliquid  concedit,  concedere  videtur  et  id  per  quod 
devenitur  adilhd. 

If  an  aftion  of  wafte  ftiould  now  be  given  by  a  ftatute  againft  Bro.  Wafte, 
tenant  in  tail  after  poffibility  of   iffue  extind,  treble  damages  ?'•  ^^* 
would,  although  not  mentioned,  be  recoverable:  for  fuch  damages 
are  recoverable  under  a  former  ftatute,  by  which  an  a(5lion  of 
wafte  is  given  ;  and  wherever  an  old  a£lion  is  given  in  a  new  cafe, 
all  that  before  appertained  to  t'.e  ailion  is  like  wife  given. 
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(C)  From  what  Time  a  Statute  begins  to  have  Effed. 

t  RoU  Abr.  L  VER  Y  flatute  begins  to  have  efFe£t,  unlefs  fome  other  time  be 
'J-'^S  *—  appointed,  from  the  firil  day  of  that  feflion  of  parliament  in 

cafs.  which  It  IS  made. 

Bio.  Relat.  pi.  35.  Bro.  Par!,  pi.  86.  4  Inft.  25.  27.  Hob.  509.  Sid.  ^10.  [6  Br.  P.  C.  553; 
4  Term  Rep.  660.  This  didlrine,  that  where  the  commencement  of  an  aA  was  not  direfled  to  be 
from  any  particular  tim?,  it  fiiould  commence  from  tlie  firft  day  of  the  felTion  of  parliament  in  which 
it  palled,  though  often  produ£ti«e  of  the  rfioft  provi-king  injuftlce,  was  fandioned  by  fo  ir.jny  dccifions, 
that  the  interference  of  the  kgiflature  was  neceiTary  to  controui  it.  It  is  ihcrcfore  enadcd,  that  the  clerk 
of  the  parliament,  fliaU  indorfe  (in  EngllTn)  on  eve.y  aft,  the  time  it  lectsivcs  tlie  royal  alTent;  which 
indorfement  iTiall  be  taken  to  be  a  part  of  the  afl,  axid  to  be  the  daie  of  its  commencement,  where  no 
©tlier  is  provided.     St,  33  G.  3.  c.  13.] 

Ld.  Raym.  But,  whetc  a  particular  time  for  the  commencement  of  aftatutc 
37'-  is  appointed,  it  only  begins  to  have  efFcdl  from  that  time. 

Plow.  79.     Bio.  Pari.  pi.  86.     Hob.  222. 

I  Jo.  22.  If  two  ftatutes  relative  to  the  fame  fubjefl  are  made  In  the  fame 

Sianden  V.  feffion  of  parliament,  and  no  time  is  fixed  for  the  commencement 

verfity  of  of  either,  neither  (hall  have  priority:  for  both  have  relation  to  the 

Oxford.  fame  day  and  inftant  of  time;  and  they  fliall,  although  contained 

rsee  now      -j^  ^,^.Q  chapters,  be  conflrued  as  if  they  had  been  only  one  (la- 
the aoove  *  '  •'  ^ 
Jlatute  of        tUte. 
33G.3.] 

It  is  in  the  general  true,  that  no  ftatute  is  to  have  a  retrofpc£t 

beyond  the  time  of  its  commencement-,  for  the  rule  and  law  of 

parliament  is,  that  fiova  coajlituilo  futiiris  forniam  debet  impotiere  nou 

prcBteritis. 

a  Mod  310.       A  treaty  of  marriage  being  on  foot  between  the  plaintiff  and  a 

Giiroorev.    perfon  whcm  he  afterwards  married,  and  had  2000/.  with,  as   a, 

tors^f^"*^'  portion,    Shooter^  who  was  of  kin    to  the  plaintiff,  promifed  to 

SJjooter.       give  him  as  much,  or  to  leave  him  as  much,  by  his  will.      This 

promife  was   made  before  the  24th  day  of  June  1677.     Scooter 

died  in  the  September  following,  without  having  paid  the  money, 

or  made   proviilon  by  his  will  for  the  payment.     An  a£lion  was 

brought  againft  his  executors,  and   the    queflion  made  upon  a 

fpecial  verdift  was.  Whether  this  promife,  it  not  being  in  writing, 

was  within  the   29  Car,  2.  c.  3.  whereby  it  is  enafted,    "  That 

*'  from  and  after  the  twenty-fourth  day  of  June^  which  fhall  be 

<*  in  the  year  of  our  Lord  one  thoufand  fix  hundred  and  feventy- 

*'  {t\tn^  no  adlion  fhall  be  brought  to  charge  any  perfon  upon 

**  any  agreement  made  upon  confideration  of  marriage,  unlefs  the 

•*  agreement  upon  which   fuch  a£l;ion  fhall  be  brought,  or  fomc 

**  memorandum  or  note  thereof,  fhall  be  in  writing  and  figned." 

Judgment  was  for  the  plaintiff:  and  by  the  court— It  cannot  be 

prefumed,  that  the  flatute  was  to  have  a  retrofpc£l,  jb  as  to  take 

away  a  right  of  a^llon  which  the  plaintiff  was  entitled  to  before 

the  time  of  its  commencement. 

But  a  ilatute  may  have  a  retrofpe£l  to  a  time  antecedent  to  tfeat 
of  its  eoiomencernent. 

If 
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If  a  parfon  hold  a  farm  upon  condition  not  to  alienate,  and  2  Brtwnh 

afterwards  a  l^atute  be  made  which  inflicts  a  punifhment  upon  l^^^: 

a    parfon  who  ahenates  a  farm  holden  by  him,  the  condition  re-  v.  Rogers, 
mains  good. 

It  is  faid  that  if  yf.  covenant  not  to  do  an  a6t  which  is  lawful,  Saik.  198* 

and  a  ftatute  be  made  afterwards  which  compels  him  to  do  the  f-'j':^jfj^[  ^' 

aft,  the  ftatute  repeals  the  covenant :  or,  that  if  j4.  covenant  to  Hii.  9W.  3. 
do  an  a£t  vt^hich  is  lawful,  and  by  a  ftatute  made  afterwards  he 
be  forbidden  to  do  the  a6t,  the  ftatute  repeals  the  covenant. 

But  it  has  in  a  later  cafe  been  holden,  that  in  conftruing  a  fta-  Ld.  Raym« 

tute   made  after  the  entering  into   a  contra£t,  the  fenfe  of  the  l^^{l^■^r^^J^ 

words  ought  not  to  be  ftrained  fo  as  to  avoid  the  contradl,  to  the  v.  Me^eti 

benefit  whereof  fome  perfon  was  entitled  at  the  time  the  ftatute  Eafh 

was  made.  '^^•'' 

(D)  How  long  a  Statute  continues  In  Force* 

COME  ftatutes  are  temporary,  others  are  perpetual. 
^       A  temporary  ftatute  continues  in  force,  unlefs  it  be  fooftef 
repealed,  until  the  time  for  which  it  is  made  expires  ;  a  perpetual 
one  until  it  is  repealed. 

[A  temporary  ftatute  is  fometimes  made  to  continue  in  force  29  G.  3. 
after  it  has  ceafed  to  operate  fubftantially,  for  the  purpofe  of  fup-  '^'  °*' 
porting  profecutions  againft  thofe  who  have  violated  it  during  the  c.  £6. 

term  alfijined  for  its  continuance.!  34  G.  3- 

°  -^       -  c.8o.<ii:c&c. 

Every  ftatute  for  the  continuance  of  which  no  time  is  limited  is 
perpetual,  although  it  be  not  exprefsly  declared  fo. 

It  is  laid  down,  that  if  a  ftatute,  v/hich  was  to  have  continu-  Lit.  Rep. 
ance  only  for  feven  years,   have  been  after  the  expiration  of  that  *^>  T'l'* 
term  made  perpetual  by  another  ftatute,  only  the  latter  Itatute  is  college  of 
to  be  confidered  as  in  force.  Phjficians. 

This  cafe  does  not  feem  to  be  law.     The  ftatute  agalnft  per-  Owen,  135. 
jury,  made  in  the  fifth  year  of  the  reign  of  Queen  Elizabeth,  was  ^^'^^j"'** 
only  to  have  continuance  till  the  end  of  the  next  parliament.     An-  ^^^^ 
other  parliament  commenced  in  the  thirteenth  year  of  her  reign,  Lutw,  221. 
another  in  the  twenty-feventh,  and  another  in  the  twenty- eighth  :  ^^^^"^^1,^*' 
but  this  ftatute  v/as  not  made  perpetual  till  the  twenty-ninth  year  court  of 
of  her  reign.     The  firft  ftate  has  however  been  always  holden  to  King's 
be  in  force,  and  the  offence  of  perjury  is  conftantly  charged  in  an  J.^.^^'^'i/^'^^'* 
indi£lm.ent  to  have  been  committed  againft  the  form  of  that  fta-  cleamds, 

j^jfg^  that  if  a  fta* 

tute  expire, 
and  afterwards  be  revived  by  another  ftatute,  the  law  derives  its  force  from  the  firft  ftatute ;  and  thit 
therefore  the  ftatute  of  21  Jac  t.  c.4..  extends  to  ftaiutes  made  fince,  which  revive  ftatutes  made  befor« 
k.     Shipman  v.  Henbeft,  4  Term  Rep.  109.] 

« 

In  an  indiftment  for  perjury  in  an  affidavit  for  holding  to  bail,  Str.  106S. 
the  affidavit  was  alleged  to  have  been  taken  by  virtue  of  the  ^j^^y^^ 
12  G.  I.  c.  29.  a  ftatute  made  for  five  years,  but  which  was  after- 
wards continued  with  fome  alterations  by  the  5  G.  2.  c.   27.     It 
was  objected  for  the  defendant,  that  it  ought  to  have  been  alleged 

B  b  2  that 


that  the  affidavit  was  taken  by  virtue  of  the  latter  a£l,  and  efpe- 
cially  as  this  is  not  a  mere  continuing  ftatute,  the  former  being 
thereby  altered.  The  objection  was  over-ruled  ;  and  by  Lord 
Hardwicke^  Ch.  J. — When  a  llatute  is  continued,  every  perfon  is 
eftopped  to  fay  that  it  is  not  in  force  ;  and  as  there  is  no  alter- 
ation in  the  latter  ftatute  as  to  the  fubje£l-matter  of  the  prefent 
indidlment,  it  is  no  more  than  a  continuance  of  the  former  quo  ad 
hoc. 

Lutw.  azi.        It  Is  moreover  in  divers  books  laid  down,  that  if,  before  the 

Anon.  expiration  of  a  temporary  ftatute,  it  be  made  perpetual  by  another 

Cio^'eiL.     ftatute,  the  former  ftatute  is  as  much  in  force,  as  if  it  had  been  at 

750.  firft  made  perpetual. 

4lnft.43.  Divers  parliaments  have  attempted  to  prevent  the  repeal  of  their 
ftatutes  by  fubfequent  parliaments ;  but  this  never  could  be 
cffefted  ;  for  a  fubfequent  parliament  has  always  power  to  abro- 
gate, fufpend,  qualify,  or  make  void,  in  the  whole  or  in  part  any 
ftatute  made  by  a  former  parliament,  notwithftanding  any  words 
of  reftraint  or  prohibition  contained  in  fuch  ftatute. 

Jcnk.  Cent.       Some  parts  of  magna  charta^  although  it  be  exprefsly  declared 

*•  by  the  42   E  3.  c.  3.  that   all  ftatutes  contrary  thereto  fhall  be 

void,  have  been  repealed,  and  other  parts  have  been  altered  by 
fubfequent  ftatutes  ;  yet  fuch  ftatutes  have  been  conftantly  holden 
to  be  in  force. 

36  G,  3.  [But  an  a£l  cannot  be  altered  or  repealed  In  the  fame  fefllon  in 

2o>  2i>  which  it  is  pafled,  unlefs  there  be  a  claufe  Inferted  exprefsly  re- 
ferving  a  power  to  do  fo.] 

2  Inft.  686.  If  a  ftatute,  which  has  been  repealed,  be  afterwards  revived,  the 
repealing  ftatute  becomes  of  no  force. 

la  Rep.  7.        By  the  repeal  of  a  repealing  ftatute  the  original  ftatute  Is  re- 

TheBifliops'  yivcd. 

cafe,  z  Inll. 

686. 

12  Rep.  7.  If  a  ftatute  have  been  repealed  by  three  dlfFerent  ftatutes,  and 
TheBiftiops'  of,ly  two  of  the  repealing  ftatutes  are  repealed,  the  third  continues 
"  ^'  in  force,  and  repeals  the  original  ftatute. 

Tenk.  Z33.  If  ^  ftatute  be  repealed,  all  a£ls  done  under  it  whilft  it  was  In 
pi.  6.  force  are  good :  but,  if  a  ftatute  be  declared  to  be  null,  all  a<n8 

done  under  it  whilft  it  was  in  force  are  void. 
II  Rep.  61.       Every  affirmative  ftatute  is  a  repeal,  by  implication,  of  a  pre- 
Fofter'scafe.  cedent  affirmative  ftatute,  fo  far  as  it  is  contrary  thereto:  for  leges 
L.d°^R  ^^m,   p(^J^^i'''i°^^^  priores  abrogant, 
160.     4  Intt.45.         [The  (latute  of   5G.  i.c.27.   inflidls  a  fine,   not  exceeding  joo/.  and  three 

months  imprifonment,  on  fuch  pcrfons  as  fhall  be  cinvifled  of  feducing  artificers The  iJ»G.  z.  c.  13. 

inflifts  a  penalty  of  500/.  and  twelve  months  imprifonment  for  tiie  fume  offence.  Lord  Mansfield  held, 
that  the  latter  ftatute  was  in  this  ref(je£t  a  virlual  repeal  of  the  former.  Rex  v.  Cater,  4  Burr.  2C26» 
So,  e  con-verfo,  where  a  latter  ftatute  inflifts  a  milder  puniflimcnt  than  a  preceding  ftatute  for  the  fame 
tifJence.     Rex  v.  Davis,  Leach's  Cafes,  228,] 

Raym.  397.  If  a  ftatute,  before  perpetual,  be  continued  by  an  affirmative  fta.^ 
Auon.  j.yj.g^  fof  ^  limited  time,  this  does  not  amount  to  a  repeal  thereof  at 

the  end  of  that  time. 
Cowp.  2C7,       [But  fubfequent  ftatutes,  which  add  accumulative  penalties,  and 
2  Atk.  675.  inftitute  new  methods  of  proceeding,  do  not  repeal  former  penalties 

^  and 


22 


and  methods  of  proceeding  ordained  by  preceding  ftatutcs,  with- 
out negative  words.  Nor  hath  a  latter  a£l  of  parliament  ever 
been  conftrued  to  repeal  a  prior  a£l,  unlefs  there  be  a  contrariety 
or  repugnancy  in  them,  or  at  leaft  fome  notice  taken  in  the  former 
law  of  the  preceding  one,  fo  as  to  indicate  an  intention  in  the 
law- makers  to  repeal  it.  Neither  is  a  bare  recital  in  a  ftatute,  l^orev. 
without  a  claufe  of  repeal,  fufficient  to  repeal  the  pofitive  provi-  ^^^'  ^ 
(ions  of  a  former  ftatute.]  -65. 

If  two  ftatutes,  repugnant  to  each  other,  be  made  in  the  fame  c  Mod.  287. 
feffion  of  parliament,  the  latter  only  fliall  have  effect.  "^^^  inha- 

biiants  of 
St.  Clement's  v.  The  Inhabitants  of  St.  Andrew's. 

If  the  latter  part  of  a  ftatute  be  repugnant  to  the  former  part  Fitigib. 
thereof,  it  {hall  ftand,  and,  fo  far  as  it  is  repugnant,  be  a  repeal  of  ^9S-  The 
the  former  part}  becaufe  it  was  laft  agreed  to  by  the  makers  of  o"n°e7a7' 

the  ftatute.  The  Governor  of  Chelfea  V/ater  Work's. 

But  the  law  does  not  favour  a  repeal  by  implication,  nor  is  it  to  n  Rep.  6^ 
be  allowed,  unlefs  the  repugnancy  be  quite  plain:  for  as  fuch  re-  I^'^^^er's cafe. 
peal  carries  with  it  a  reflection  upon  the  wifdom  of  the  former  88.°ioiv!od" 
parliament,  it  has  ever  been  confined  to  the  repealing,  as  little  as  118. 
poflible,  of  the  preceding  ftatute. 

Although  two  adts  of  parliament  are  y<>^w7///^/y  repugnant,  yet  if  Dyer,  347. 
there  be  no  claufe  of  «o«  objiante  in  the  latter,  they  (hall,  if  pof-  Wefton's 
fible,  have  fuch  conftru£tion,  that  the  latter  may  not  be  a  repeal  p^'^j"  J^^' 
of  the  former,  by  implication.  11  Rep.  63.    Hard.  344, 


(E)  Of  the  vaft  Power  of  a  Statute. 

A   Statute  can  do  no  wrong  ;  but  it  may  do  fome  things  which  12  Mod. 
■*^     feem  very  ftrange :  for  it  may  difcharge  a  perfon  from  the  ^^}'   "J^^ 
allegiance  he  lives  under,  and  reftore  him  to  a  ftate  of  nature.  don^v?Ww)d* 

An  eftate  may  be  made  to  ceafe  by  a  ftatute  in  the  fame  manner  6  Rep.  40. 
as  if  the  party  poflelTmg  had  been  dead  ;   as  is  done  by  the  21  H.Z.  Mildmay's 
c.  13.  which  declares,  that  if  a  perfon  accept  a  fecond  benefice,  the 
(irft  (hall  be  void,  in  the  fame  manner  as  if  the  incumbent  had 
died. 

A  man  may  be  enabled  by  a  ftatute  to  have,  or  be  an  heir,  who  1  Lev.  75. 
otherwife  could  not  have,  or  be  an  heir.  iV'^*"^^  '* 

'  i  nomas. 

An  eftate-tail  may  be  limited  by  a  ftatute  without  a  donor ;  and  Raym.  355. 
the  validity  of  fuch  a  limitation  is  not  to  be  meafured  by  the  rules  Muney  v. 
of  the  common  law  :  for  a  ftatute  can  controul  the  rules  of  the  ^yo"' 

I  Jon.  105. 

common  law. 

A  man  can  only  forfeit  fuch  eftate  as  he  has,  as  if  tenant  in  Godb.  315. 
tail,  with  remainder  over,  forfeit,  the  remainder  is  faved.     But,  if  ^^'^f'^"* 
the  land  of  tenant  in  tail  be  given  to  the  king  by  a  ftatute,  the  re-     *  '^'  ^ 
mainder  is  not  faved. 

If  the  king,  become  entitled  by  a  ftatute  to  the  land  of  J.  S.  he  Bro.  P«l. 
t^kes  it  difcharged  of  all  tenure,  ^K'**" ' 

Bb3  If        ■ 
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Bro.  Pari,          If  land,  fubjcfl  to  a  rent-charge,  be  given  to  a  perfon  by  a  fta* 

^■^^'  tute,  the  rent-charge  is  thereby  difcharged. 

12  Mod.  A  ftatute  cannot  make  it  lawful  for  j4.  to  cornmit  adultery  with 

CityofLon-  ^^^  ^^^^^  of  2^.  for  the  law  of  God  forbids  this  :  but  it  may  diflblve 

donv.WooJ.  her  marriage  with  B.  and  fo  enable  her  to  marry  A. 

»  Jon.  12.  A  flatute  may  make  a  woman  a  mayor  or  a  jullice  of  the  peace. 

tfow  V.  Ranjfay,  J>er  Wild,  J. 

(F)  Of  a  publick  or  private  Statute. 

?  Rep.  138.    j\  Statute  which  relates  to  all  the  fubje£ls  of  the  realm  is  a  pub- 

Bam.gton's    ^      lick  ftatUtC. 

£The  diftin£lion  between  publick  and  private  a£ls  is  marked  with  admirable  precifion  in  the  foilowin|; 

rote  in  the  printed  report  from  the  committee  for  the  promulgation  of  the  ftatutes Publick   and 

PRIVATE  AcTf. — IN  Legal  Language. — i.  A£ts  are  deemed  to  be  publick  and  general  aEis, 
which  the  judges  will  take  notice  of  without  pleading,  viz.  acts  concerning  ihe  king,  the  queen,  and 
the  prince ;  thoie  concerning  all  prelates,  nobles,  and  great  officers  ;  thofe  concerning  the  whole  fpi- 
ritu/iiry  ;  and  thofe  which  concern  all  officers  in  general,  fuch  as  all  flierift's,  &c. — Afts  concerning 
tiade  in  general,  or  any  fpecifick  trade  ;  adls  concerning  ail  perfons  generally,  though  it  be  a  fpecial  or 
particular  thing,  fuch  as  a  ftatute  concerning  alTizes,  or  woods  in  forelts,  chafes,  &c.  &c.  Com.  Dig.  tit. 
Parliament  (R.  6).  2.  Pr'nate  aSIs  are  thofe  which  cancern  only  a  particular  fpecies,  thing,  or  perfon, 
of  which  the  judges  will  not  take  notice  without  pleading  thrm,  viz.  afts  relating  to  the  bifliops  only; 
jdts  for  toleration  of  diffen'ers;  a£ts  relating  to  any  particular  place,  or  to  divers  particular  towns,  or  to 
cne  or  divers  particular  coi;ntles,  or  to  the  colleges  only  in  the  univerfities.  Com  Dig.  tit-  Paiijament 
(R..  7).  3.  In  a  general  aEi  there  may  be  a  fri-vate  claufe,  ib.d.;  and  a  private  oEi,  if  recognized  by  a 
fubiuk  aEl,  muft  afterwards  be  noticed  by  the  courts  as  fuch.  2  Term  Rep.  569.-2.  In  Parliament- 
ary Language.— I.  The  diftinftion  between  publick  d,ni private  bills ftands  upon  different  grounds  as 
to  fees.— -Ail  bills  whatever,  from  wl'iich  private  perfons,  corp.^ralions,  &c.  derive  benefit,  are  fubjeft  to 
the  payment  of  fees,  and  fuch  bills  are  in  this  refpeft  denominated  private  bills.— Inftances  o\  bills  within 
this  defciiption  are  enumerated  in  the  feconci  volume  oi  Mr.  Hatfcl's  Precedents  of  Proceedings  in  the 
Houfc  .-f  Commons,  edit.  1756,  p.  267.  &c.— 2.  In  parliamentary  language,  another  fort  of  diflinilion 
is  alfo  u'ed  ;  unA  fom^  di&.i  art  crA\e'i  publick  general  nHs  \  others,  publick  Iccal  acis,  viz.  church  a£ls, 
ipanal  a£ts,  &:c.  To  this  clafs  may  alfo  be  added  feme  adls  which,  though  publick,  are  merely  per- 
fonal,  viz.  afts  of  attainder,  and  patent  a<Ss,  &c.  Ot!.e.'s  are  called  private  afis;  of  which  latter 
clafs  fome  ate  local,  viz.  iaclofure  adis,  Sec.  and  fome  perfonal,  viz.  lach  as  relate  to  names,  ellates, 
divorces,  &c.  * 

ifoRep.ioi.  Although  the  words  of  a  ftatute  are  particular:  yet  if  the  in- 
:Beaufage's     tent  be  general,  it  is  a  publick  ftatute. 

Plow.  204.  If  the  intent  of  a  ftatute  be  particular,  it  ftiall,  notwithftanding 
?trad!ing  v.   the  words  are  general,  be  deemed  a  private  ftatute. 

Morgan.  ^  '  ^ 

4. Rep  77.  A  ftatute  which   concerns  the  king  is  a  publick  ftatute:  for 

Holland's  evcry  fubjecl  has  an  intereft  in  the  king,  who  is  the  head  of  the 

S  Rep. .28.  body  politick  ;  and  confequently  ought  to  be  as  fenfible  of  that 

138.  which  afFec^s  him,  as  a  member  of  the  natural  body  is  of  what  the 

Kob.  227.  j^g3^  jjj.  3„y  j.jj^g  feels, 

Sid.  209.  The  preamble  of  the  13  ^  14  Car.  2.  c.  12.  recites  divers  mif- 

Pa^wiin         chiefs  to  the  publick  which  arife  for  want  of  proper  regulations 


*  It  muft  give  additio.nal  authority  ti  the  extrafts  which  have  been  made  from  the  Reports  of  the 
Committees  for  inquiring  into  the  Hate  of  the  temporary  ftjtutes,  and  the  means  of  better  promulgat;- 
5ng  ihe  laws,  to  mention,  that  they  come  from  the  pen  of  a  gentleman  unlverfally  allowed  to  have  a 
very  ex  £t  knov.'l  dge  of  our  law.  ind  condicut'on,  I  mz!a\^  Mr.  Abbot,  one  of  the  reprefentatives  for 
ths  borough  of  Heillone  in  tl- i  Ijft  and  prefent  parliament,  and  ;he  mover  of  tiie  refolutions  which 
fprmstl  and  ^ave  adlivity  to  ihofe  ir.oft  ufefui  co.-nmittcc?.  J 

concerning 
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concerning  the  poor;  and  by  §  4.  it  is  ena£led,  **  That,  for  the 
**  redrefs  of  the  mifchicfs  intended  to  be  remedied,  a  workhoufe 
*'  (hall  be  ereded  in  the  county  of  Middlefex"  This  ftatute  haa 
been  holden  to  be  a  publick  ftatute  ;  becaufe  it  concerns  the  fafety 
of  the  king's  perfon,  and  the  publick  peace,  that  a  ftop  fhculd  be 
put  to  fuch  mifchiefs.  And  the  claufe  for  erecting  a  workhoufe 
has  been  holden  to  be  publick;  becaufe  as  it  refers  to  the  mif- 
chiefs mentioned  in  the  preamble,  a  remedy  is  thereby  provided 
for  fuch  mifchiefs  in  the  county  of  Middlefex. 

A  ftatute  which   concerns  the  publick   revenue  is  a   publick  12 Mod. 
ftatute  :  but  fome  claufes  therein  may,  if  they  relate  to  private  ^49 
perfons  only,  be  private  ;  for  a  ftatute  may  be  publick  in  one  part 
and  private  in  another.  613.    10  Rep.  57.    Plow.  65.    Hob,227.'^  Sid.z4, 

Although  a  ftatute  be  of  a  private  nature,  as  if  it  concern  a  Skin.  439. 
particular  trade,  yet  if  a  forfeiture  be  thereby  given  to  the  king,  it  p  ^';^" 
is  a  publick  ftatute.  ^^°^* 

In  an  a£lion  of  debt  upon  a  bond  the  defendant  pleaded  a  cer-  Ld.  Raym. 
tain  ftatute  for  the  difcharge  of  poor  prifoners,  but  did  not  fet  it  ^^°'  J""^-' 
out.  Exception  was  taken,  that  the  ftatute  (hould  have  been 
pleaded  at  large,  becaufe  it  is  a  private  ftatute  ;  inafmuch  as  it 
does  not  extend  to  all  poor  prifoners,  but  to  fuch  only  as  were  in 
prifon  at  a  time  therein  mentioned  :  but  by  the  court  -  This  ftiall 
be  conftrued  to  be  a  publick  ftatute.  i.  Becaufe  all  the  people  of 
Evgland  may  be  intercfted  as  creditors  of  the  prifoners.  2.  It  is 
a  charitable  a6l  and  therefore  ought  to  have  a  more  favourable 
conftru£lion.  3.  As  it  is  a  long  act  and  difficult  to  be  pleaded, 
poor  prifoners  could  never  bear  the  expence  of  pleading  it  fpecially. 

But  the  8  Ss'  9  W.  3.  c.  18.  for  the  relief  of  creditors  by  making  Ld.  Raym. 
compofition  with  their  debtors,  in  cafe  two  thirds  in  number  and  39o-.  !''"« 
value  agree  thereto,  was  holden  to  be  a  private  ftatute.  Lm^tTn 

iz  Mod.  249. 

The  judges  are  not  obliged  to  take  notice  of  a  ftatute  of  general  Ld.Raym. 

pardon,  unlcfs  thev  are  bv  fuch  ftatute  directed  fo  to  do  :  for  as  7^9- 

a  ftatute  of  general  parc'on  only  relates  to  offenders,  it  is  not  a  p^^^j, 

publick   ftatute;  and  it  is  by  no  means  a  confequence,  that  be-  12  Mod. 

caufe  a  man  is  enabled  to  give  fuch  ftatute  in  evidence  upon  the  ^'3- 
general  iffue,  the  judges   muft  take  notice  of  it  as  to  any  other 
purpofe 

A  ftatute  which  concerns  trade  in  general  is  a  publick  ftatute;  4 Rep.  7S, 

the  genus  trade  being  compofed  of  all  kinds  of  trade.  ^fe'*"*^  * 

But  a  ftatute,  which  relates  only  to  a  particular  trade,  or  to  a  4.  Rep.  76. 
particular  perfon  of  that  trade,  is  a  private  ftatute  ;  becaufe  the  [^'^g''*"'''* 
particular  trade  is  a  fpecies  of  the  genus  trade,  and  the  particular 
perfon  is  an  individual  of  that  fpecies. 

The  ftatute  againft  non-refidence  and  that  againft  pluralities  aRe?.  120. 
are  publick  ftatutes  i  becaufe  they  extend  to  every  fpecies  of  the  ^^"g'"''^'^^,!^ 
fpiritualty.  Abr. -465.'  4 Rep.  76. 

B  b  4  But 
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4  Rep.  76.        But  a  flatutc  which  concerns  only  a  certain  fpecics  of  the  Ipi- 
Hoiiand  s      ritualty,  as  the  bifliops ;  or  an  individual  of  a  certain  fpecies,  as 
Roll*.  Abr.     ^  particular  bifhop ;  is  a  private  itatute, 
466.     Cro.  Jac.  112.     2  Mod.  57. 

4 Rep.  76,         The  flatute  of  firft  Wejltrtinjlefy   which  fays,  that  no  (her iff  or 
Holland  s      other  inimjler  of  the  hmgjhall  take  any  reward  to  do  his  officey  but  be 

fatisficd  luith  what  he  receives  from  the  kingy  is  a  publick   ftatute  j 

becaufe  it  extends  to  all  officers. 
aSaund.  The  23  H.  6.  c.  10.  which  is  confined  to  iheriffs,  has  in  divers 

iS4-  cafes  been  holden  to  be  a  private  flatute. 

Benfon  v.  * 

Welby,  Trin.  22  Car,  2.     Plow.  65.     Sid.  24..  439. 

a  Lev.  105.        But  the  contrary  has  been  laid  down  in  other  cafes*,  and  in 

Ckey  v.Seil.  q^q  fubfequeut  to  the  cafe  in  Sau/iders,  Holt  Ch.  J.  was  of  opinion, 

a6Car. 2.  that  this  is  a  publick  ftatute-,  [and  that  opinion  has  been  fince 

1  Lev.  83.  confirmed  by  the  court  of  King's  13ench.3 

Sid.  23. 

[Samuel  v.  Evans,  a  Term  Rep.  569.] 

Plow.  65.  The  ftatute  made  in  the  time  of  Henry  the  Sixth,  by  which  a/l 

^y^""  y*  corporations  and  licences  granted  by  that  prince  are  declared  to  he  voidy 

ham."*Bro.  was  holden  to  be  a  private  ftatute  ;  becaufe,  as  it  does  not  extend 

Pari.  pi.  6.  to  all  corporations,  it  is  not  general,  but  particular  in  a  gene- 

4Rep.  76.  jalty,  or  to  fpeak  with  more  propriety,  general  in  a  particularity. 

[Note,  the  In  many  ftatutes  which  would  otherwife  have  been  private,  there 
diftinaion     ^^.g  claufes  by  which  they  are  declared  to  be  publick  ftatutes. 

between/Tz-  ... 

'vatf  afts,  and  publick,  was  firft  made  in  the  reign  of  Richard  IIL  who  applied  this  new  invention  to  the 
purpofe  of  deftroying  his  enemies  by  parliamentary  attainders.  Reeves's  Hill.  Engl.  Law,  vol.  3.  379. 
vol  4.  129,  J  30.] 

(G)  Of  an  affirmative  or  negative  Statute. 

qOME  ftatutes  are  from  their  being  in  affirmative  terms  called 
^  affirmative  ftatutes  •,  others  obtain  the  name  of  negative  fta- 
tutes ;  becaufe  they  are  penned  in  negative  terms. 

ainfl.ioo.       It  is  a  maxim  of  law,  that  an  affirmative  ftatute  does  not  take 

1  inft.  Ill-  away  the  common  law. 

J 1 5.  Show.  ■* 

l-'arl.Ca.  64. 

Bro.  Pari.          By  the  43  ^.  3.  r.  1 1,  it  is  enabled,  *'  That  the  pannel  of  affize 

pl.  70.  ««  fliall  be  arrayed  four  days  before  the  day  of  affize  ;"  yet,  if  this 

be  done  two  days  before  the  day  of  affize,  it  is  good  j  for  two 
days  were  fufficient  at  the  common  law,  and  where  a  ftatute  is 
affirmative  it  does  not  take  away  the  common  law. 

Ero.  Pari.  The  ftatute  oi  Mar/bridge,  c.  21.  and  the  ftatute  of  2  Wejlm. 

pl.  io3.  c.  39.  are,  "  That  after  complaint  made  to  the  ffieriff  he  may 
*'  take  the  poffe  coniitattiSy  and  make  replevin."  Notwithftanding 
this  ftatute  the  ffieriff  may  take  the  poffe  comitatiis  to  ferve  any 
procefs  with,  as  he  could  before  at  the  common  law  •,  for  an 
affirmative  ftatute  does  not  take  away  the  common  law. 

AlthougH 
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Although  an  affirmative  ftatute  do  not  take  away  the  common  2  inft.  2c<^ 
law,  it  is  neverthelefs  binding  •,  and  a  party  may  make  his  ekdtion  ^^°-  ^^'^'* 
to  proceed  upon  the  ftatute,  or  at  the  common  law.  \  Rep]  g^, 

Cro.  Ells.  104. 

It  is  in  the  general  true,  that  if  an  affirmative  ftatute,  which  is  Plow.  206, 
introdu(Sl:ive  of  a  new  law,  direct  a  thing  to  be  done  in  a  certain  Stradlmgv. 
manner,  that  thing  ftiall  not,  even  although  there  are  no  negative  H(!b  298. 
words,  be  done  in  any  other  manner.  Sid.  56. 

But,  where  the  queftion  was,  Whether  an  appointment  of  over-  Stra.njj. 
'feers,  made  after  the  expiration  of  the  time  limited  by  a  ftatute  ^^^  ^* 
for  fuch  appointment,  was  valid  ?     It  was  holden  to  be  fo  ;  and  r^gj  ^  ' 
by  the  court — The  43  E/iz.  c.  2.  ought  to  have  a  liberal  conftruc-  Stubbs, 
tion ;  becaufe  it  is  a  ftatute  under  which  provifion  is  to  be  made  ^^""T^pP- 
for  the  poor.     As  it  was  not  in  the  power  of  the  parifti  to  compel  *    *"' 

the  juftices  to  make  an  appointment  within  the  time,  the  ap- 
pointment ought  ex  necejjttate  to  be  holden  good.  Although  that 
ftatute  be  introduclive  of  a  new  law,  no  negative  ought  to  be  im- 
plied againft  the  meaning  and  juftice  thereof. 

If  a  new  power  be  given  by  an  affirmative  ftatute  to  a  certain  u  Rep.  64, 
perfon,  or  to  certain  perlbns,  by  the  defignation  of  that  one  perfon,  Fo^er'scafe. 
although  it  be  an  affirmative  ftatute,  all  other  perfons  are  in  the 
general  excluded  from  the  exercife  of  the  power ;  it  being  a  maxim, 
that  wchfto  U7iius  eft  exciujto  alterius. 

If  an  a£lion  founded  upon  a  ftatute  be  dlredled  to  be  brought  Flow.  206. 
before  the  juftice  of  Glamorgan  in  his  feffions,  it  cannot  be  brought  Scradim^ 
before  any  other  perfon,  or  in  any  other  place. 

It  being  by  the  31  £.  3.  c.  12.  provided,  "  That  error  in  the  uRep.  59, 
*'  Exchequer-chamber  fliall  be  amended  before  the  chancellour  Filter  scafi?. 
*'  and  treafurer,"  fuch  error  cannot  be  amended  before  any  other 
perfon  or  perfons. 

By  the  26  G.  2.  c.  22.  for  eftabliftiing  the  BrittJJ)  Mufeimy  fome 
acis  are  diredled  to  be  done  by  the  majority  of  the  truftees.  It 
was  fo  clear,  that  thefe  a£ls  could  not  be  done  by  the  majority 
of  the  truftees  prefent  at  a  meeting,  unlefs  that  majority  were 
likewife  a  majority  of  the  whole  truftees,  chat  the  27  G.  2.  c.  16. 
was  made  for  enabling  the  majority  of  thofe  truftees  who  ffiall 
be  prefent,  provided  that  feven  are  prefent,  at  any  meeting  to  do 
thefe  afts. 

But  the  defignation  of  a  certain  perfon,  to  whom  a  new  power  n  Rep.  64. 
is  given  by  an  affirmative  ftatute,  does  not  exclude  another  per-  Fo'^ef's^'s- 
fon,  who  was,  by  a  precedent  ftatute,  authorized  to  do  it,  from 
doing  the  fame  thing. 

By  the  8  H.  6.  c.  1 6.  it  is  provided.  That  after  office  found  he  Stamf.  Prer. 
who  finds  h'lmfelf  aggrieved  may  ivithin  a  month  offer  his  traverj'e^  and  ^'^g  ^, 
to  take  the  premtfes  to  farm  ;  and  that  the  chancellour^  treafurer,  or  ciher 
officer  fiall  demife  them  to  him  to  farm.  By  the  I  H.  8.  c.  lO.  liberty 
is  given  to  the  perfon  aggrieved,  to  do  this  at  any  time  ivithin  the 
fpace  of  three  mojiths.  Afterwards  the  32  i/.  8.  c  4-:.  authorizes 
the  mafter  of  the  wards,  to  grant  a  leafe  of  the  lands  of  a  ivard  or 
an  idiot  while  they  remain  in  the  hands  of  the  crown.    This  la  ft  ilatute, 

not- 
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notwithftanding  the  dcfignation  of  a  new  perfon,  fhall  not  take 
away  the  power  given  by  the  former  :  for  if,  before  any  leafe  is 
granted  by  the  mafter  of  the  wards,  the  chancellour,  or  treafurer, 
grant  a  leafe  of  the  prcmifes,  the  mafter  of  the  wards  cannot  after- 
wards demife  them. 
J  Rep.  64.  An  affirmative  ilatute,  even  if  there  are  negative  words  in  it, 
Fofter'»caie.  Joes  not,  in  many  cafes,  exclude  the  jurifditlion  of  the  court  of 

King's  Bench  ;  becaufe  the  pleas  there  are  before  the  king  himfelf. 
Bro.  Pari.  A  negative  ftatute  fo  binds  the  common  law,  that  a  man  cannot 

p'*  7*'         afterwards  make  ufe  thereof. 

ainft.  105.        At  the  common  law,  if  a  lord  diftrained  for  cuftoms,  fervices, 

Bro.  Pari.     qj.  other  duties,  v/hcn  none  were  behind,  an  acHon  of  trefpafs 

'  lay  :  but  fmce  the  ftatute  of  Marlhridge^  the  words  of  which  are, 

5/  quis  major  vel  vi'uior  dyiriBlciies  faciat  fuper  tenetnevitim  fuum,  pro 

Jervii'ijs  vel  confuetudinlhus  qua  Jihi  deheri  dlcat^   vel  pro  re  altera, 

ur.de  ad  dom'umm  feodi  periir.cat  dJjlriciio>ies  facere,  et  pojlea  conv'tn- 

catur  quod  tenetis  ea  Jibi  non  debet ^   fion  ideo  pumatur  dominus  per  re- 

demptionem,  it  has  been  holden  that  in  fuch  cafe  no  adlion  lies  at 

the  common  law\ 

alnft.  6S.         A  woman,  as  well  as  a  man,  might  at  the  common  law  have 

Bro.  Pari,     j^^^j  ^j^  appeal  of  the  death  of  one  of  her  anceftors :  but  a  woman 

^ ''  '  can  now  only  have  an  appeal  in  the  cafe  of  her  htifband's  death  ; 

it  being  hy  Magna  Ckarta,  c.  34.  declared,  quod  nullus  capiatur  aut 

imprlfonetur  propter  appellum  fosminx  de  morte  alter'ius  quam  viri  Juu 

ilnft.  111.        An  affirmative  ftacute  does  not  take  «way  a  cuftom. 
115. 

£ln  another  place  Lord  Coke  lays  down  the  like  rule  at  to  an  affirmative  ftatute  not  taking  away  the 
•ommon  law,  butuUh  mote  particula'-ity.  For  his  words  are,  ihit  a  JIaiute  made  in  the  affirmatiz:e  luitb- 
cut  ary  ne^Jtirje  cxfrejjtd  or  iitifued,  does  not  take  aivay  the  comnon  laiv.  2  Inft.  200.  This  feems  tQ 
be  the  juiteft  way  of  ftating  the  rule  both  as  to  co.-nmon  law  and  cultoms.  Hargr.  &  Butl.  Co,  Lite 
115.  a.  noth.'\ 

X  Inft.  1T5.  It  is  laid  down  that  a  cuflom  is  good  againfl:  a  negative  ftatute, 
unlefs  a  new  law  be  thereby  introduced  :  for  that  if  the  ftatute 
be  only  declaratory  of  the  common  law,  as  a  man  might  have  al- 
leged a  cuftom  againft  the  common  law,  fo  he  may  againft  fuch 
ftatute. 

1  Jon.  271.  But  it  has  been  fince  holden,  that  no  prefcription  or  cuftom  is 
Ld.  Love-     good  againft   a  negative  ftatute,  whether  it  be  declaratory  of  the 

2  Bulih.  ie.  common  law,  or  introductory  of  a  new  law. 

Show.  420.  Show.  Pari.  Ca.  175.  [5«ii  -vidt  Hargr.  ii  Butl.  Co.  Litt.  1 15.  a.  note  (9).  Videetiam 
ft  Hawk.  P.  C.  c.  10.  ^8.  J 

(H)  Whofe  Province  it  is  to  conftrue  a  Statute. 

Hob.  ■546.  '~pHE  power  of  conftruing  a  ftatute  is  in  the  judges  ;  who  have 

Sheffield  v.  X     authority  over  all  laws,  and  more  efpecially  over  ftatutes. 

Plow.  109.  to  mould  them  according  to  reafon  and  convenience  to  the  beft 

3  Rep.  7.  and  trueft  ufe. 

Mar.  93.  But  only  the  judges  of  the  temporal  courts  have  the  power  of 

*'\  ^"f'ti        conftruing  a  ft;itute. 
2  If-it.  6r4.  o 

[If  themilinterpretaflon  of  an  aft  of  p.ir!iament  dlred^iry  to  an  infeiior  court,  In  a  proceeding  confcfledly 

wl'hin  their  ji.iirjcliiln,  be  th:  f;ibje£t  oi appeal,  and  not  'A  broblhition,  as  feems  to  be  pretty  generally 

aciivued,  ih*  jxj&.wn  in  ihs  text  is  ila".ed  toj  broadly.    2  H.  BL  536.  4  Term  Rep.  39S.] 

An 
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An  ordinary  cannot  impofe  a  new  condition  in  a  bond  of  ad-  Hob.  83. 
miniftration,  but  mud  take  fuch  bond  in  the  words  of  21  H.  8.  ^^'g""^^'* 
c.  5.  and  when  an  a£lion  is  brought  upon  it,  the  meaning  of  that 
ftatute,  and  of  the  condition,  mull  both  be  afcertained  by  a  court 
of  common  law. 

A  queftion  arifing,  whether  a  perfon  were  a  bankrupt  ?  it  was  a  Jon.  142, 
objefted,  that  as  the  jury  had  only  found  the  evidence,  and  had  Dodfworth 
not  drawn  the  conclufion,  the  court  cannot  do  this.     The  objec- 
tion was  not  allowed  ;  and  by  the  court — The  court  may  conclude 
from  the  evidence,  whether  the  perfon  were  a  bankrupt  within 
the  meaning  of  any  ftatute. 

In  an  aftion  brought  for  the  penalty  given  by  the  5  Ann.  c.  14.  Sayer,izi, 
it  was  found  by  a  fpecial  verdidt,  that  the  defendant  carried  on  the  '^"f'«»?'« 
trade  of  a  poulterer  ;  that  for  the  carrying  on  of  this  trade  he  kept  Boulter. 
an  open  fhop,  wherein  he  bought  and  fold  geefe,  chickens,  and  Hii.  28G.2. 
other  poultry;  that  he  had  a  hare  in  his  cuftody,  and  did  fell  the 
hare  to  J.  S.  for  four  (hillings  -,  and  that  at  the  time  of  having  the 
hare  in  his  cuftody,  and  of  felling  it,  he  was  feifed  in  fee  of  an 
eftate  of  one  hundred  pounds  a  year.  The  queftion  being,  whe- 
ther the  plaintiff  were  a  chapman  within  the  meaning  of  the 
5  j4nn.  c.  14. .''  it  was  holden  that  he  was  not.  In  arguing  this 
queftion  it  was  faid,  that  as  the  jurors  have  only  found  facts,  and 
have  not  exprefsly  found  that  the  defendant  was  a  chapman  with- 
in the  meaning  of  that  ftatute,  the  plaintiff  ought  not  to  have 
judgment,  although  the  court  ftiould  be  of  opinion,  that  the  de- 
fendant was  a  chapman  within  the  meaning  of  that  ftatute.  The 
opinion  of  the  court  upon  this  point  was,  that  as  the  queftion, 
whether  the  defendant  were  a  bankrupt  within  the  meaning  of 
that  ftatute  .?  does  in  a  great  meafure  depend  upon  the  conftruc- 
tion  of  that  ftatute,  it  is  a  proper  queftion  for  the  determination 
of  the  court ;  and  that  the  fa6ls  found  are  fufficient  to  enable  the 
court  to  determine  it.  In  this  cafe  the  authority  of  Docifworth 
V.  Anderfotij  2  Jon.  142.  was  recognized. 

( I )  Rules  to  be  obferved  in  the  Conftrudion  of  a 

Statute. 

I.  "Words  and  Phrafes,  the  Meaning  of  which  in  a  Statute 
has  been  afcertained,  are, when  ufed  in  a  fubfequent  Statute, 
to  be  underftood  in  the  fameSenfe. 

T^XCEPTION  was  taken  to  an  indi£lment  upon  the  14  Car.  2.  Salk.  609. 
'^  c.  12.  againft  churchwardens  and   overfeers,  for  not  having  R«  v.  Bar- 
made  a  rate  to  reimburfe  a  conftable,  that  the  ftatute  only  puts  it  Vcrn.iu« 
in  their  power  by  the  word  viay  to  make  fuch  rate,  but  does  not 
require  the  doing  it  as  a  duty,  for  the  omifTion  of  which  they  are 
punifhable  :  the  exception  was  not  allowed  :  and  by  the  court- 
Where  a  ftatute  diredls  the  doing  of  a  thing  for  the  fake  of  juftice 
or  the  publick  good,  the  word  7nny  means  the  fame  as  the  word 
Jhall.     The  23  H.  6.  fays  the  flierilF  may  take  bail;  but  the  con- 
ilrm^ion  has  been  that  he  Jhall  do  this. 

Every 


3^o  g)tatutc. 

Bro.  Coro.  Every  crime,  the  perpetrator  of  wliich  is  by  any  fiatute  ordain- 
'^°^;.  ed  to  have  judgment  of  life  or  member,  is  a  felony  ;  althouch  the 

I  ln(t.  ^Qi.  I    /•  ,        1  •        1   •       1       /I  '  ** 

a  inft.  434.    worcij-tlofiy  be  not  contamed  in  the  Itatute. 
3ln(i.  91.     Hob.  293.     I  Hawk.  c.  41,  §  2. 

3  inft.  391,  But,  if  an  offence  be  only  prohibited  by  a  ftatute  upon  pain  of 
ginft.  145,  forfeiting  all  that  the  offender  has  j  or  of  forfeiting  his  body  and 
liob. 270.  goods;  or  of  being  at  the  king's  will  for  body,  land,  and  goods 5 
293.  it  fhall  amount  to  no  more  than  a  mifdemeanor. 

4  Inft.  171.  If  an  a£l  of  parliament  fay,  ati  offender  Jhall  be  puuifjjed  according 

to  his  demerit,  thefe  words  import  only,   that  he  (hall  be  punilhed 
in  the  ordinary  courfe  of  juftice  by  indi(£lment. 
Salk.  606.         When  a  ftatute  gives  a  penalty  to  be  recovered  before  jujlices  of 
^°°°'  the  peace,  but  prefcribes  no  method  of  recovering  it,  the  proper 

method  is  by  indi6lment. 

MS.  Rep.         An  information,  exhibited  againft  the  defendant,  a  fadler,  for  a 

Rex  V.  Wil-  penalty  given  by  the  i  Jac.  i.  c.  22.  was  quaftied  ;  and  by  Lord 

30  c\  a.       Matisjiefd,  Ch.  J. — Where  a  power  is  given,  as  is  done  in  the  pre- 

fcnt  cafe,  by  a  ftatute,  to  inquire,  hear,   and  determine,  it   always 

means  according  to  the  courfe  of  the  common  law  by  a  jury  3  and 

the  proceeding  muft,  in  fuch  cafe,  be  by  indictment. 

2.  In  the  Conftru£tion  of  one  Part  of  a  Statute  every  other  Part 
ought  to  be  taken  into  Confideration. 

ilnft,  3S1.       The  moft  natural  and  genuine  way  of  conftruing  a  ftatute  is  to 

conftrue  one  part  by  another  part  of  the  fame  ftatute  :  for  this 

beft  exprefleth  the  meaning  of  the  makers ;  and  fuch  conftru£tion 

is  ex  vtfceribus  aEius. 

Plow,  365.        If  any  part  of  a  ftatute  be  obfcure,  it  is  proper  to  confider  the 

ZoiTch  **      other  parts  -,  for  the  words  and   meaning  of  one  part  of  a  ftatute 

II  Mod.       frequently  lead  to  the  fenfe  of  another. 
j6i. 

iShow.108.  A  ftatute  ought,  upon  the  whole,  to  be  fo  conftrued,  that,  if  it 
Rex  V.  Ber-  Q^ri  be  prevented,  no  claufe,  fentence,  or  word  (ball  be  fuperfluous, 
Hard*.  344.    void,  or  infignificant. 

Parker, 233.  [Where  words  in  a  ftatute  are  exprefs,  plain,  and  clear,  the 
H&b.  93.  words  ought  to  be  underftood  according  to  their  genuine  and  na- 
tural fjgnification  and  import,  unlefs  by  fuch  expofition  a  contra- 
diction or  inconfiftency  would  arife  in  the  ftatute,  by  reafon  of 
fome  fubfequent  claufe,  from  whence  it  might  be  inferred  that 
the  intent  of  the  parliament  was  otherwife.  And  this  holds  with 
refpeft  to  penal  as  well  as  other  a£ls.] 
Hard.  324.        The  title  of  a  ftatute  is  not  to  be  regarded  in  conftruing  it,  be- 

Ld.  Raym.      ^^^fg  jj^jg   Jg  ^^  p^^j  q£  ^^  ftatUtC. 

pjow.  3G9.  It  is  in  the  general  true,  that  the  preamble  of  a  ftatute  is  i  key 
Howell  V.  tQ  open  the  mind  of  the  makers,  as  to  the  mifchiefs  which  are  in- 
1  inft. -9.    tended  to  be  rem.edied  by  the  ftatute  [a). 

[(a)  So,  ihe  civilians  fay,  Cejfjnie  l,gis  frcamio,  cejfat  et  tpja  hx But,  if  the  preimble  to  a  ftatute  be  a 

fc-y  10  itJ  conftrudion,  it  is  10  be  Unifntei,  that  it  .'0  rarely  flues  il.e  real  occafijn  of  th«  law,  and  the 


news 


Statute*  381 

>Iews  of  the  propofer  of  it.  The  moft  common  recital  for  the  introduflion  of  any  new  regulation,  is  to 
fet  forth,  that  douits  baft  anfin  at  common  laiv,  which  frequently  never  exirted  ;  and  fuch  preamble! 
have,  therefore,  much  weakened  the  force  of  the  common  law,  in  feveral  inftances.  See  Mr.  Barring- 
ton's  Obfervatlons  on  the  more  Ancient  Statutes,  p.  594.  41 1.  477.  to  which  add  32  G.  3.  c.  60.I 

But  this  rule  muft  not  be  carried  fo  far  as  to  reftrain  the  ge-  8  Mod.  144. 
neral  words  of  an  enadling  claufe  by  the  particular  words  of  the  ^"  ^'  '^^- 
preamble  :  for  there  was  a  time  when  flatutes  were  made  without  6  Mod  62. 
preambles  -,  and  the  preamble  of  a  ftatute,  is  no  more  than  a  re-  Paim.  486. 
cital  of  feme  inconveniences,  which  does  not  exclude  any  other,  ^  J°"*  ^^4* 
for  which  a  remedy  is  given  by  the  enacting  part  of  the  ftatute. 

It  was  faid  by  Loi'd  Coiupey,  that  he  could  by  no  means  adopt  ,  p.  Wms. 
the  notion,  that  a  preamble  fliall  reftrain  the  operation  of  an  enaci-  po. 
Ing  claufe  ;  and  he  added,  that  if  the  preamble  of  the  Covetitry  a6t  ^"p®'"^"  ''• 
had  only  recited  the  barbarity  of  flitting  Coventry's  nofe,  and  the  ['(a)Bunhis 
enabling  claufe  had  been   general  againft  the  doing  of  any  thing  opinion  of 
whereby  a  man  is  disfigured  or  defaced,  it  might,  agreeably  tc  ^°'i^'^^^^' 
that  notion,  have  been  faid,  that  cutting  off  the  lip,  or  putting  out  totheopera- 
an  eye,  would  not  have  been  within  the   meaning  of  this  ftatute,  tionofthe 
becaufe  neither  of  thefe  is  mentioned  in  the  preamble  (a).  preamble,  is 

^  \    J  expjefily 

difapproved  of  by  Lord  Chief  Baron  Parker  and  Lord  Hardvvlcke,  in  Ryal  v.  Rowles,  I  Atk.  174.  i8l. 
and  I  Vez.  365,  371.  For  though,  in  many  cifes,  the  pisan-ible  will  no:  reftrain  the  general  purview,  33 
in  Sir  W.  Jones,  163.  Palm.  485.  on  the  conftrutiion  of  the  ftatute  of  the  i  3th  Eliz.  yet  it  is  a  rule, 
and  fo  agreed  there,  that  wliere  the  not  reitraining  the  generality  of  the  enading  claufe  will  be  attended 
with  inconvenience,  the  pveamble  fhall  reftrain  it.  So,  though  the  preamble  cannot  controul  the  enabl- 
ing part  of  a  flatute,  wh  ch  is  expre.Ted  in  clear  and  unarnbiguons  terms,  yet,  if  any  doubt  arife  on  the 
words  of  the  ena£ting  part,  the  pieamble  may  be  reforted  to,  to  explain  it.  4  Term  Rep.  793.— How- 
ever, where  enafting  words  will  take  in  the  mifchief  intended  to  be  prevented!,  they  /hall  be  extended  for 
that  purpofe,  though  the  preamble  does  not  warrant  it  j  and  innume,abJe  inltances  of  this  kind  aie  in 
the  law-bo:;ks.     3Aik.  20|.     Cowp.  543.] 

The  general  words  in  one  claufe  of  a  ftatute  may  be  reftrained  8  Mod.  8. 
by  the  particular  woi'ds  in  a  fubfequent  clauf:-  of  the  fame  ftatute.     Archliih*'' 

of  Armagh. 

If  by  a  ftatute  lands  are  dlfgnvelled  to  all  ititents  and pttrpofes^  and  i  Lev..  80. 
made  defcendible  as  lands  at  the  common  lanv,  the  former  general  Wifeman  ». 
words  are  fo  reftrained  by  the  particular  fubfequent  words,  that, 
although  the  partibility  of  an  eftate  by  which  many  fam.ilies  have 
been  reduced  to  a  low  eftate  be  thereby  put  an  end  to,  the  cuftom 
to  devlfe  is  not  taken  away :  for  this  cuftom  is  a  privilege  at  the 
common  law,  and  no  part  of  the  cuftom  of  gavelkind. 

The  general  enacling  words  of  a  ftatute  are  not  to  be  reftrained  8  Mod.  144; 
by  any  words  introductory  to  the  enadting  words.  ^^'^  *•  ■^'- 

Palm-  486.     I  Jon.  164. 


If  a  particular  thing  be  given  or  limited  in  the  preceding  part  i  jon.  26. 
of  a  ftatute,  this  ftiall  not  be  taken  away  or  altered  by  any  fub-  Standon  v. 
fequent  general  words  of  the  fame  ftatute.  ^j    o/orford 


A  faving  in  a  ftatute,  which  is  repugnant  to  the  purview  of  the  i  ^°P  47- 

ftatute,    is  void.  Woodscafe.    Flo..  564. 

The  purview  of  a  ftatute  may  be  qualifit^d  or  reftrained  by  a   i  Jon. 339. 
faving  in  the  ftatute ;  but,  i£  the  faving  be  repugnant  to  the  pur-  '^^/^j','^!^ 
^iew,  it  is  void.  -      ■    t 

If 
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Fitzg.  195. 
The  Attor- 
ney-General 
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If  a  provifo  in  a  ftatute  be  dire£tly  contrary  to  the  purview  cf 
the  ftatute,  the  provifo  is  good,  and  not  the  purview  :  becaufe  it 
fpeaks  the  later  intention  of  the  legiflators. 


Hob.  2z6. 


Mx^^.  ^.^.  [As  one  chapter  in  a  ftatute  may  be  both  general  and  particular, 
Parker,  13,  becaufe  onc  chapter  may  contain  divers  a6ts  and  laws,  which  may 
'**  be  as  feveral  in  their  natures  as  if  they  were  in  feveral  chapters ; 

fo,  by  parity  of  reafon,  where  there  are  different  provifions  for 
different  purpofes,  and  penned  in  different  words  in  the  fame 
chapter,  they  ought  to  be  fo  conltrued,  to  avoid  inconfiftency,  as 
if  they  had  been  in  different  chapters.  J 

3.  If  divers  Statutes  relate  to  the  fame  Thing,  they  ought  to  be 
all  taken  into  Confideration  in  conftruing  any  one  of  them. 

[It  is  an  eftabliilied  rule  of  law,  that  all  a£ts  in  pari  materia j  are 
to  be  taken  together,  as  if  they  wefe  one  law.] 

If  one  ftatute  prohibit  the  doing  of  a  thing,  and  another  ftatute 
be  afterwards  made,  whereby  a  forfeiture  is  inflicted  upon  the  per- 
fon  doing  that  thing,  both  are  to  be  confidered  as  one  ftatute. 

When  an  action  founded  upon  one  ftatute  is  given  by  a  fubfe-* 
quent  ftatute  in  a  new  cafe,  every  thing  annexed  to  the  aftion  by 
the  firft  ftatute  is  likewife  given. 

A  ftatute  lately  made  may  be  holden  to  be  within  the  equity  of 
a  ftatute  made  long  fince ;  and  there  are  in  our  books  frequent 
inftances  of  its  having  been  fo  holden. 

If  a  thing  contained  in  a  fubfequent  ftatute  be  within  the  reafon 
of  a  former  ftatute,  it  fliall  be  taken  to  be  within  the  meaning  of 
that  ftatute. 

The  13  EUz.  c.  10.  concernifig  leafes  made  hy  fpiritual  perfons^  be- 
ing enlarged  by  the  t^Eliz.  c.ii.  although  only  the  former  of 
thefe  ilatutes  be  recited  in  the  18  Eliz.  c.  11.  it  has  been  holden* 
that  the  latter  is  virtually  recited  therein. 

In  the  fame  cafe  it  is  laid  down,  that  there  is  fuch  a  connexion 
betvv-ixt  all  the  ftatutes  concerning  leafes  made  by  ecclefiaftical 
perfons,  that  they  are  all  to  be  taken  into  confideration  in  the 
conftru6lion  of  any  one  of  them.  The  32  H.  8.  c.  28.  is  not  re- 
cited in  the  i  Eliz.  c.  ig.  nor  in  the  13  Eliz.  c.  10.  yet  a  leafe  is 
not  warranted  by  either  of  thefe  ftatutes,  unlefs  it  have  the  quali- 
fications required  by  the  32  if.  8.  c,  28. 

The  22  45*  23  Car.  2.  c.  10.  for  the  bsfier  fettlifig  of  tntejlates' 
ejlates^  is  continued  v/ith  feme  additional  claufes  by  the  I  Jae.  2. 
f.  17.  It  was  holden  by  Lord  Hardivicke  chancellour,  that  for 
this  reafon  the  latter  ftatute  muft  be  conftrued  as  if  the  former 
had  been  therein  recited. 

A  queftion  arifing,  whether  juftices  of  the  peace  had  a  power 

to  appoint  five  overfeers  for  the  parifh  of  St.  Chads  in  Shreivjbury  ? 

it  was  holden,  that  they  liad  not :  And  by  Lord  Mansfield  Ch.  J.  the 

number  of  overfeers  was  by  the  39  Eliz.  ^.  3.  to  be  pregifely  four. 

5  As 
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As  this  ntunber  might  in  fome  places  hare  been  found  too  large, 
povrcr  is  given  by  the  43  Eliz.  c.  2.  of  appointing  four,  three,  or 
two,  refpedl  being  had  to  the  greatnefs  of  the  parlfli  ;  but  no 
power  is  given  to  exceed,  in  any  place,  the  number  of  four.  The 
rule  of  law  as  to  a  fpecial  authority  is,  that  every  thing  done  un- 
der the  colour  thereof  which  is  not  within  it  is  void.  There  was 
no  need  to  infert  negative  words  in  either  of  the  ftatutes : 
nay,  fince  no  power  had  been  ever  given  to  appoint  five  over- 
feers,  it  would  have  been  quite  nugatory  to  have  faid  that 
five  {hall  not  be  appointed.  As  the  39  Eliz.  was  undoubtedly 
under  the  confidcration  of  the  legiilature  when  the  43  E/iz.  was 
made,  it  ought,  although  long  fince  expired,  to  be  taken  into 
confideration  in  conftruing  the  latter  ftatute  :  for  it  is  a  rule  in  the 
confl:ru£lion  of  ftatutes,  that  all  which  relate  to  the  fame  fubje£l, 
notwithftanding  fome  of  them  may  be  expired  or  are  not  referred 
to,  muft  be  taken  to  be  one  fyilem  and  conftrued  confiftcntly  ; 
and  the  practice  has  been  fo  to  do  in  cafes  of  bankruptcy,  church 
leafes,  and  in  other  cafes. 

4.  The  common  Law  ought  to  be  regarded  in  the  Conitru£lion 
of  a  Statute. 

If  a  ftatute  make  ufc  of  a  word  the  meaning  of  which  is  well  6  Mod.  14,3. 
known  at  the  common  lav/,  the  word  ftiall  be  underftood  in  the  ?^'^'»''' 
fame  fenfe  it  was  underftood  at  the  common  law. 

To  know  what  the  common  law  wat  before"  the  making  of  a  Plow.  365. 
ftatute,  whereby  it  may  be  known,  whether  the  ftatute  be  intro-  Zouch  v. 
dudlory  of  a  new  law  or  only  affirmatory  of  the  common  law,  is  ^'|'^  .^j 
the  very  lock  and  key  to  fet  open  the  windows  of  a  ftatute.  303. 

3  Rep.  13.    Hob.  83.97. 

In  order  to  conftrue  a  ftatute  truly,  four  things  are  neceflary  to  3  ^^^p*  7« 
be  underftood   and  confidered.      1.  What  the  common  law  was  ^^^y^'^"'* 
before.     2.  What  the  mifchief  was  for  wiiich  the  common  law  iinn.zji. 
had  not  provided.     3.     The  remedy  that  is  by  the  ftatute  pro-  ainft.  301. 
vided  for  the  mifchief.     4.  The  true  reafon  of  the  remedy. 

The  beft  conftrudion  of  a  ftatute  is  to  conftrue  it  as  near  to  i  P.  Wms. 
the  rule  and  reafon  of  the  common  law  as  may  be,  and  by  the  ^^^;i]^^" 
courfe  which  that  obferves  in  other  cafes.  Plow.  365/ 

2lnft.  14.8.  301.     I  Saund.  240.      10  Mod.  245. 

By  the  ftatute  de  donis  it  is  enafted,  that  a  fine  levied  of  entailed  3  Rep.  83. 
lands  tpfo  jure  fit  nullus  :  yet  the  conftrudion  has  been,  that  fuch  fj^^^jf*'^*'^ 
fine  ftiall  not  be  a  nullity,  and  only  a  difcontinuance ;  becaufe  at  Hob.  97. 
the  common  law,  if  a  biftiop  feifed  in  the  right  of  his  church, 
or  a  huftjand  in  the  right  of  his  wife,  had  aliened  by  a  fine,  it 
was  but  a  difcontinuance. 

When  the  provifion  of  a  ftatute  is  general,  it  is  fubjedl  to  the  iShow.45?. 
controul  imd  order  of  the  common  law.  Biftopof **' 

London.     Sav.  39.    Hard.  £2. 
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[In  all  doubtful  matters,  and  where  the  expreflion  is  in  general 
terms,  (latutes  are  to  receive  fuch  a  conflrudlion,  as  may  be  agree-* 
able  to  the  rules  of  the  common  law  in  cafes  of  that  nature  ;  for 
ftatutes  are  not  prefumed  to  make  any  alteration  in  the  common 
law,  farther  or  otherwife  than  the  a£t  exprefsly  declares ;  there- 
fore, in  all  general  matters  the  law  prefumes  the  a£l  did  not 
intend  to  make  any  alteration  ;  for  if  the  parliament  had  had  that 
defign,  they  would  have  exprefled  it  in  the  aft.] 

If  a  new  remedy  be  given  by  a  ftatute  in  a  particular  cafe,  this 
(hall  not  be  extended  to  alter  the  common  law  in  any  other  than 
that  cafe.  [Or,  as  it  feems  better  exprefled  by  my  Lord  Vaughatiy 
When  a  ftatute  alters  the  common  law,  the  meaning  fhall  not 
be  ftrained  beyond  the  words,  except  in  cafes  of  publick  utility, 
when  the  end  of  the  a£t  appears  to  be  larger  than  the  enabling 
words.] 

The  ftatute  of  l  We/Im.  c.  20.  de  malefaBorihiis  in  parcis  et  viva* 
ri'ts  ftiall  not  extend  to  forejls  :  becaufe  it  is  in  reftraint  of  the  com- 
mon law,  and  fuch  ftatute  is  to  be  conftrued  ftriftly. 

An  obfcure  ftatute  ought  to  be  conftrued  according  to  the  rules 
of  the  cotntnon  law. 


Plow.  132. 
William  v. 
Barlcley. 
11  Rep.  73v 

Plow.  205. 
Stradling  v. 
Morgan. 
Lit.  Rep. 

212. 

iiMod.i6i. 
jShow.491. 
I  Jon.  105. 

a  Inft.  II. 
136.181. 


PI(«v.  57. 
Wimbirti  V. 
Tallboys. 

Plow.  366. 
Zouchr  V. 
Stoweli. 
lo  Rep.  1 01. 

Plow.  366. 
Zouch  V. 
Stoweil. 


5.  The  Intention  of  the  Makers  of  a  Statute  ought  to  be  re- 
garded in  the  Conftruftion  of  the  Statute, 

Such  conftruftion  ought  to  be  put  upon  a  ftatute,  as  may  beft 
anfwer  the  intention  which  the  makers  had  in  view ;  for,  qui 
haret  in  litera^  hdret  in  cortice. 

The  intention  of  the  makers  of  a  ftatute  is  at  fometimes  to  be 
collefted  from  the  caufe  or  necefhty  of  making  a  ftatute  ;  at  other 
times  from  other  circumftances.  Whenever  this  can  be  difcover- 
ed,  it  ought  to  be  followed  with  reafon  and  difcretion  in  the  con- 
ftruftion  of  the  ftatute,  although  fuch  conftrudtion  feem  contrary 
to  the  letter  of  the  ftatute. 

Great  regard  ought  in  conftruing  a  ftatute  to  be  paid  to  the 
conftrudlion,  which  the  fages  of  law,  who  lived  about  the  tinxe 
or  foon  after  it  was  made,  put  upon  it ;  becaufe  they  were  beft 
able  to  judge  of  the  intention  of  the  makers.  It  is  moreover  a 
maxim,   that  contemporanea  expofitio  ejl  fortijfima  in  lege. 

Wherever  any  words  of  a  ftatute  are  obfcure  or  doubtful,  the 
intention  of  the  legiflators  is  to  be  reforted  to,  in  order  to  find 
the  meaning  of  the  words. 

A  thing,  \\'hich  is  within  the  intention  of  the  makers  of  a  ftatute, 
is  as  much  within  the  ftatute,. as  if  it  were  within  the  letter. 

By  the  4  if.  7.  c.  24,  it  is  provided,  that  the  right  of  a  perfon, 
who  was  within  the  age  of  twenty-one  years  at  the  time  of  levy- 
ing a  fine,  ftiall  not  be  thereby  bound  :  yet,  if  the  difleifee  die  leav- 
ing a  wife  with  child,  and  the  dilTeifor  levy  a  fine,  and  afterwards 

the 
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ihe  child  be  born,  the  ch  Id,  although  not  within  the  letter  of  the 
ftatute,  (becaufe,  as  the  age  of  a  child  begins  only  from  its  birth, 
it  cannot  be  fald  to  have  been  at  the  time  the  fine  was  levied  with- 
in the  age  of  twenty-one  years,)  is  within  the  meaning  j  and  his 
right  fhall  be  faved. 

The  words  of  2  Wejlm.  2.  c  23.  are,  in  cafu  quafido  vir  nmjfit  Pbw.  :;-; 
per  defaltam  tetiemcntum  qiicd  fiiit  jus  uxoris  finEy  durum  fuit  quod  ]^'.'^'"^'^» 
uxor  pojl  mortem  virifui  non  hahuit  aliud  recuperare  quam  per  breve 
de  recfoy  propter  quod  doviinus  rex Jiatu'it^  quod  mul'ier  poJl  mortem  viri 
fui  haheat  recuperare  per  breve  de  ingreffii^  cut  ipfa  in  vita  fua  contra" 
dicere  nan  potej}.  Only  a  lofs  by  default  of  the  hufband  is  within 
the  letter  of  the  ftatute  •,  but  the  conftruclion  has  been,  that  a 
woman  fliall  have  a  writ  of  cui  in  vita,  although  the  lofs  was  by 
default  of  both  herfelf  and  hufband ;  becaufe,  as  (he  is  prefumed, 
to  have  adled  under  the  coercion  of  her  hufband,  this  cafe  is  with- 
in the  intention  of  the  makers  of  the  ftatute. 

A  thing  which  is  within  the  letter  of  a  ftatute,  is  not  within 
the  ftatute,  unlefs  it  be  within  tlie  intention  of  the  makers. 

The  ftatute  of  Ularlebridge,  c.  4.  prohibits  generally  the  driving  Plow.  t?. 
cf  a  dijirefs  taken  in  one  county  into  another.  It  has  however  been  ^■^"'eerr. 
adjudged,  that  if  land  holden  of  a  manor  in  one  county  lie  in 
another  county,  the.  lord  may  diftrain  upon  the  land,  and  drive 
the  diftrefs  into  the  county  where  the  manor  lies  ;  for  as  it  would 
be  inconvenient  and  a  great  lofs  to  the  lord,  if  he  could  not  drive 
the  diftrefs  to  his  manor,  this  cafe,  although  within  the  letter,  is 
not  within  the  meaning  of  the  ftatute. 

By  the  ftatute  of  Gloucejlery  c.  i.  it  is  provided,  "  That  the  Plow.  :<o,-, 
*'  difleifee  ftiall  recover  damages,  in  a  writ  of  entry  founded  upon  Strddm-  v. 
*'  a  difleifin,  againft  him  who  becomes  tenant  after  the  dilleifor."        ^ 
Yet,   if  the  difleifor  make  a  feoffment  by  deed  to  three  perfons, 
and  make  livery  of  feifin  to  two  of  them,  but  the  third  was  not 
prefent  at  the  livery,  nor  ever  agreed  to  the  feoffment,  nor  received 
any  of  the  profits,  he  ftiall  not,  although  he  become,  by  the  deatk 
of  the  other  two,  tenant  after  the  difTeifor,  be  liable  to  anfwer  in 
damages  to  the  dilTeifee ;  for  the  legiflators  could  not  intend  to 
make  him,  who  never  aflented  to  the  wrong  done  to  the  diireifee, 
anfwerable  for  it. 

[Where  it  is  manifeftly  the  Intention  of  the  legiflature,  that  a 
fubfequent  a(3:  of  parliament  fliall  not  controul  the  provifions  of  a 
former  a£l,  the  fubfequent  a£l  ihall  not  have  fuch  operation,  even 
though  the  words  of  it,  taken  ftridlly  and  grammatically,  would 
repeal  the  former  acl. 

Thus,  in  Bro.  tit.  Parliament,  52.  "  Where  a  ftatute  is,  that 
**  the  merchant  fliall  Import  bullion  of  two  marks  for  every  fack 
*'  of  wool  exported,  and  then  another  ftatute  was  made,  that  the 
**  merchant  fliould  not  be  charged  except  for  the  ancient  cuftom, 
<*  this  does  not  repeal  the  firft  ftatute."  Vide  can/am,  4  E.  4.  I2. 
And  the  reafon  is,  that  it  clearly  was  not  the  intent  of  the  legifla- 
ture that  it  fhould  have  that  effe»5t. 

Again,  houfes  built  on  lands  embanked  from  the  Thatnesy  in  ^"'^™'  ^' 
purfuance  of  7  G.  3.  c  37.  which  veft§  thofc  lands  in  the  owners  ^Term  ' 
■  •  Vol,  VI,  Cc  free  Rep.x. 
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free  from  taxes,  were  lioltlen  not  to  be  liable  to  be  anelTcd  to  tlic 
general  land-tax  impofcd  by  27  G.  3.  For  though  (llri£ily  fpeak- 
ing)  the  land-tax  is  an  annual  Itatute,  and  the  words  of  the  land- 
tax  cxO:^  which  was  pafl'cd  in  the  27th  year  of  G.  3.  are  general 
and  fufliciently  large  to  fubjefl  thcfe  lands  to  the  payment  of  the 
tax  In  qucftion,  yet,  as  the  land-tax  is  one  of  the  ways  and  means 
for  raifing  the  fupplics  every  year,  and  is  now  become  part  of  the 
conftant  refources  of  the  country,  the  Icgiflature  in  paffing  the 
27  G.  3.  could  not  intend  to  repeal  the  provifionsof  7  G.  3.  which 
exempted  thefe  lands  from  the  land-tax.] 

6.  Ill  what  Cafes,  a  Statute  ought  to  have  an  equitable  Con- 

ftruftion. 

ilnd.  24.         By  an  equitable  conflrucSlion,  a  cafe  not  within  the  letter  of  a 

flatute  is  fonietimes  holden  to  be  within  the  meaning,  becaufc  it 

is  within  the  mifchief  for  which  a  remedy  is  provided.     The  rea- 

fon  for  fuch  con{tru£lion  is,  that  the   law-maker   could   not  fet 

down  every  cafe  in  exprefs  terms. 

Plow.  467.         I"  order  to  form  a  right  judgment,  whether  a  cafe  be  within  the 

Eyfton  V.       equity  of  a  flatute,  it  is  a  good  way  to  fuppofe  the  law-maker  pre- 

fs"^h'   reat  ^^'^^ '  '^"'^  ^^''^^  ^^^  ^^^*^  afked  him  this  queflion,  Did  you  Intend 

mafter  of       to  Comprehend  this  cafe?  Then  you  mull  give  yourfelf  fuch  an- 

Ethicks—     fwer,  as  you  imagine  he,  being  an  upright  and  reafonable  man, 

fv  ^E/-"  ^.Quiti  }yzwc  Jiiven.     If  this  be,   that  he  did  mean  to  comprehend 

xaSoXs,         it,  you  may  fafely  hold  the  cafe  to  be  within  the  equity  of  the  fta- 

cvy-^n  tute  :  for  while  you  do  no  more  than  he  would  have  done,  you  da 

0  tTTiTtos   j^^j  ^^  contrary  to  the  ftatute  but  in  conformity  thereto. 

rra^a  to  xa-  '  ' 

6i>.ii,   T(.1=    Ojfii;(  E^-''    1  Ws^aXsU.ei  0    \o,ut^9f}ii(,  rt  tifjc.3^ltv  a'Tr't'Oii  iiimiit,    sna^'i^oev  ro    iX'^iKfidiv,   0  xaW 

0  vofxoBilr,^  tilxi  c>  ejTTsi,  i*n  W3=ar,  XB»  Ei  rihi,  evofxiBiir.s-ii  cv.  Aiifl".  Ethic,  ad  Nicom.  lib.  5. 
c.  10.] 

In  fume  cafes  the  letter  of  an  z&.  of  parliament  Is  reflrained  by 
an  equitable  con(tru6lion ;  in  others  it  is  enlarged  ;  in  others  the 
conftruftion  is  contrary  to  the  letter. 
Plow. 465.  That  equitable  conftrudlion,  which  reflrains  the  letter  of  a  fta- 
Eyftortv.  tute,  Is  defmed  hy  Arijlotle  in  this  manner.  JEquitas  ejl  correBis 
\(a\  iVtbe  ^^^^^  generat'im  hi ^  qua  parte  defeat ;  or,  as  the  paffage  is  explained 
original  had  by  Pcro7ntiSy  JEquitas  ej}  correFtio  qucedani  legi  adh'ibita^  quia  ab  ea 
^^A  '^a'^  H        J^  a/iquid  propter  generahm  fttie  t.^eepiio/je  comprehefiftofiem  (a). 

the  intrcduftion  of  the  glofs  v.ruJd  not  have  been  neceflary.  We  tranfcribe  tJ  e  paffage  :— Kit  *f'» 
otru  n  ^vffi',  Ts  iirismsj ,  iisaf^\i^ii!iA,x  tu  v/xs,  >i  tX/tiiri.  I. a  t6  *.9i>ou.  Arilt.  Ethic,  ad  Nicom, 
lib.  5.  c.  10.] 

Plow.  365.        The  words  of  2  WeJIm.  c.  11.  are  general,  that  all  baillfFs  and 
Zouchv.       receivers,  who  In  pafling  their  accounts  before  auditors  afligned 
itowe  .        ^^^jj  j^g  found  in  arrear,  may  be  committed  to  the  next  gaol :  yet, 
if  an  infant  bailiff  or  receiver  be  found  in  arrear,  he  fliall  not  be 
committed  ;  for  he  is  not  by  reafon  of  his  want  of  difcrction  with- 
in the  equity  of  the  ftatute. 
Plow.  ^65.        If  a  law  be  made,  that  whoever  does  a  certain  aft  (hall  be  ad- 
Fyfh.n  V.      judged  a  felon  and  fuffer  death,  yet,  if  a  madman  do  this,  he  (hall 
be  (ixcafed :  for,  as  the  a6lioii  is  not  to  bs  imputed  to  him,  but  to 
6  ,.  an 
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an  Involuntary  ignorance  brought  upon  him  by  the  hand  of  God, 
he  is  not  within  the  reafon  of  the  law. 

But,  if  a  felonious  a6l  be  done  by  a  drunken  perfon^  it  is  felony;  Plow.  19. 
and,  although  he  did  not,  when  drunk,  know  what  he  did,  he  ftiall,  p^°',i*' ''' 
becaufe  he  brought  the  ignorance  upon  himfelf,  fuffer  death.     He      * 
does  indeed  deferve  to  be  doubly  puniftied  ;  for  he  has  been  guilty 
of  two  offences,  the  fetting  of  an  ill  example  to  others  in  being 
drunk,  and  the  doing  of  a  thing  which  the  law  prohibited. 

A£lions,  which  proceed  from  involuntary  ignorance,  are  in  legal  uid. 
phrafe  faid  to  have  been  done  ex  Ignoraniia;  alliens  which  proceed  [t\ov  is 
from  ignorance  that  might  have  been  avoided,  are  faid   to  have  1""^ ""' '" 

been  done  tgnoranter.  ^r^alls.v,  t^  a.yyti{\a.  ;7=iev.     Arift.  Ethic,  ad  Nicom.  lib.  3.  c.  I,] 

That  equitable  conflruftion,  which  enlarges  the  letter  of  a  fla-  Plow.  467. 
tute,   is  thus  defined  :    JEquitas  eji  verborum  legis  direSiio  efficiens^  Eyfton  v. 
cum  una  res  folummodo  legis  cavetur  verbis^  ut  omnis  alia  in  aquali 
genere  eifdem  caveatur  verbis. 

The  words  of  the   13^.  i.  are,  CircumfpeBe  agatis  de  negotiis  Plow. -6; 
tangentibus  epifcopum  Norvicenfem  ;  yet  this  ftatute,  although  only  V^^^.J^  ^}^^ 
the  Biftiop  of  Norwich  be  named,  has  been  always  extended  by  an  London, 
equitable  conftrudlion  to  other  bifliops. 

The  remedy  given  by  the  9  E.  3.  c.  3.  againft  executors  has  Plow. 467. 
been   always   extended  by  an    equitable    conftru£lion  to  admi-  ^5'^°" "' 
niftrators  ;  becaufe  thefe  are  within  the  equity  of  the  ftatute. 

A  ftatute  ought  fometimes  to  have  fuch  equitable  conftrudliori  piow.  109. 
as  is  contrary  to  the  letter.  ^         Fuimerfton 

V.  Steward,  3  Rep.  7.    Hob.  346. 

By  the  1  E.  2.  Jl.  2.  the  breaking  of  a  prifon  by  a  prifoner  Plow.  13. 
confined  for  felony  is   made    felony :  yet,  if  a  prifon  be  on  fire,  p^"'^"  '• 
and  a  prifoner  break  it  in  order  to  fave  his  life,  he  {hall  be  excufed,      ' 
notwithftanding  the  excufing  of  him  be  dire(Stly  contrary  to  the 
letter  of  the  ftatute. 

By  2  Wejlm.  c.  12.  the  party   acquitted  upon  an  appeal  may  Plow.  82. 
recover  damages  againft  all  who  have  been  abettors  of  the  appeal :  Straunge 
yet  if  a  fon  abet  his  mother  in  bringing  an  appeal,  he  fhali  not,  j'lnft.  84*, 
although  he  a6l  contrary  to  the  letter  of  the  ftatute,  be  liable  to 
damages  j  for  the  common  law  and  reafon  both  fay,  that  it  is  the 
duty  of  a  fon  to  aid  and  abet  his  mother. 

[If  a  deed  refpe£ling  lands  fituate    in  any  of  thofe   counties  Lc  Neve  r. 
where  the  legiflature  have  required  regiftration,  is  not  regiilered,  ^t.^^'^^g 
and  afterwards  the  fame  lands  are   fold  or  mortgaged  by   a  deed 
properly  regiftered  ;  if  the  perfon  claiming  under  the  fecond  deed 
has  uotice  of  the  firft  deed,  the  perfon   claiming  under  the  firft 
deed,  though   it  is  not  regiftered,  fliall  be  preferred  to  him;  for 
though  the  regifter  a£l  vefts  the  legal  eftate  according  to  the  prior 
regiftry,  yet  it  is  left  open  to  all  equity  j  and  there  is  no  danger  to 
the  fubf&quent  purchafcr,  who  might  refufc,  if  he  had  notice  of 
the  prior  conveyance.      And  a  fimilar  conftru£lion  has  prevailed 
upon  the  ftatute  of  enrolments  27  H.  8.  c.  16.     And  io  on  the  i^q-  Ca. 
ftatute  of  frauds,  29  Car.  2.  c.  3.  the  cpurts  have  decided,  that  as  '^*"'  '9* 

C  c  a  it 
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it  was  made  with  a  defign  to  prevent,  eltlier  in  marriage  or  any 
other  treaties,  uncertainty,  perjury,  and  contrariety  of  evidence, 
the  cafes  not  liable  to  thefe  inconveniencies  are  not  within  it.] 
A  ftatute,  which  is  to  take   away  a  remedy  given  by  the  conx- 

2S2. '""'       "^on  law,  ought  never  to  have  an  equitable  conllru^lion. 

Hammond  v.  Webb. 
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Vaugh.373.       If  the  words  of  a    ftatute  do  not  extend  to  a  mifchief  which 

Boiev,  rarely  happens,  they  (hall  not  be  extended  by  an  equitable  con- 
oiton.  ftrudion  to  that  mifchief:  but  tiie  cafe  is  to  be  confidered  as  a 
cqft/s  oniijftis  ;  for  the  objecls  of  ftalutes  are  mifchiefs  qttte  fre- 
quefitius  accidunt.  [But  it  is  no  reafon,  when  the  words  of  a  law 
do  enough  extend  to  an  inconvenience  feldom  happening,  that 
they  fhould  not  extend  to  it  as  well  as  if  it  happened  more  fre- 
quently, becaufe  it  happens  but  feldom.] 

jT.eon.  T33.       A  flatute  fliall  never  have  an  equitable  conflrudllon,   in  order 

^/°"^''  "•      to  overthrov,'  an  eltate. 

The  Coun- 
tefs  of  Saiicx. 

Carth.  396.  The  fenfeof  words  ufed  in  an  explanatory  ftatute  ought  not  to 

Inhabitants  \j^  extended  by  an   equitable   conlbuclion ;    but  their  meaning, 

V.  Fofton7  ^^  explanatory  ftatute  being  a  legifliuive  conftrutllon  of  the  words 

SaJk.  5-t4..  ufed  in  a  former  ftatute,  ought  to  be  ftri(5lly  adhered  to. 

[But  this 

rule,  that  iVitutes  of  explanation  /hall  always  be  taken  literally,  is  denied  by  Lord  Hobart,  in  2  Roll.  Rep. 
500,501.  Winch,  113.  Sir  Wm.  Jon.  39.  i  tor  no  (h\tute-!a\v,  belays,  fhould  exclude  all  equity. 
And  in  j  Co.  75.  a.  it  is  faid  in  argument,  and  kxmi  admitted  by  the  court,  th.it  ftatutes  of  explana- 
tion are  always  interpreted  beneficially.] 

7.  A   Statute  which  concerns  the  publlck  Good  ought  to  be 
conftrued  liberally. 

u  Rep.  71.       The  crown  is  bound  by  the  general  vi-ords  of  a  ftatute  made  for 
Magdalen      ^|^g  maintenance  of  religion,  the  advancement  of  learning,  or  the 
cafe."'^*       fupport  of  the  poor :  beeaufe  all  ftatutes,  in  which  the  publick  are 
S:ra.  517,     inteieftcd,  ought  to  be  fo  conftrued  that  they  may  be  eftectual. 
518,  519. 

[Parker,  4.  The  general  rule  is,  that  the  king's  rights  fliall  not  be  barred  or  reftrained,  iinlefs  he  be 
I'pecially  named.  The  inftances  mentioned  in  trie  text,  vvliich  are  adduced  .is  exceptions  to  it,  open  a 
very  uncertain  latitude.  "  In  I'uch  cafes,"  faith  a  very  fenfiblc  writer,  •'  1  prefume,  he  may  be  pre- 
«'  eluded  of  fuch  inferior  claims  as  ."night  belong  indirterently  to  the  king  or  to  a  fubje£l,  as  the  title  to 
<'  an  advowfon  or  a  landed  e;!ate,  but  not  ftripped  uf  any  p.irt  of  his  ancient  prerogative,  nor  of  thofe 
•<  rights  which  are  incommunicable,  and  are  appropriated  to  him  as  eliential  to  his  regal  capacity." 
1  Wooddcf.  31,  2.     Parker,  iSo.J 

Kcilw.  198.  Every  word  in  an  acSl  of  general  pardon  fhall  be  taken  moft 
p'-  *•  ftrongly  againft  the  king. 

Str.  153.  A  ftatute  made  pro  bono  publico  fliall  be  conftrued  in  fuch  man- 

^58.  Pierce  j^gy^  tj^-jj-  jj  ^^jy  33  f^^.  gg  poflible  attain  the  end  propofed. 

iVern.  431.       The  New  River  water  a£t  was  holden,  although  only  the  city  of 
Com  ^'^"    London  be  therein  mentioned,  to  extend  to  places  adjacent ;  bc- 
^Jwes"^ '''  caufe  all  ftatutes  made  for  the  conveuiency  of  the  publick  ought 
to  have  a  liberal  couftru<^ion, 

•lo-  It 
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It  has  been  holden,  that  a  ftatute  difcharging  infolvent  debtors  nMod. 
ought  to  be  conllrued  {lrl6lly,  becaufe  it  gives  away  the  property  ^.[)|^j 
of  fome   fubjetSl ;  and  by  Holt^  Ch.  J. — Let  a  ftatute  be  ever  fo  piikingto'n. 
charitable,   if  it  give  away  the  property  of  a  fubje<St,  it  ought  to 
be  conftrued  Ilridly. 

8.  A  remedial  Statute  ought  to  be  conftrued  liberally. 

Such  conftru£lion  ought  to  be  put  upon  a  remedial  ftatute  as  -Tnft.  381. 
will  tend  to  fupprefs  the  mifchief  intended  to  be  remedied.  ''• 

A  ftatute  made  for  the  fupprefiion  of  a  fraud,  or  to  give  a  more  Plow.  57. 
fpeedy   remedy  for  a  right,  ought  to  be  conftrued  liberally;  be-  ^_||[jj^j'^ ^' 
caufe  fuch  conftruclion  is  for  the  furtherance  of  juftice. 

It  is  the  duty  of  judges  to  put  fuch  conftrucflion  upon  a  ftatute  '^Rep.  7* 
as  may  redrefs  the  mifchief  j  guard  againft  all  fubtle   inventions  [^^^  '"^* 
and  evafions  for  the  continuance  of  the  mifchief  pro  privato  com'  ,  Rep.  ,jj. 
modo :  and  give  life  and  ftrength  to  the  remedy /ro  bono  publico^  ac-  nRep.  ?'• 
cording  to  the  true  intent  of  the  makers  of  the  law.  [°'   ^^' 

A  fine  levied  by  a  hufband  feifed  in  the  right  of  his  wife  is  i  inft.  381. 
within  the  letter  of  the  ftatute  of  GLm-efier;  but  as  the  heir 
would  be  thereby  barred  of  the  inheritance  of  his  mother  by  the 
warranty  of  his  father,  although  no  aftets  did  defcend  upon  him, 
the  conftruflion,  in-  order  to  prevent  this  mifchief,  has  been, 
that  fuch  fine  does  not  bind  the  heir,  unlefs  alTets  did  defcend 
upon  him. 

By  the  13  Eli%.  c.  10,  it  is  ena£ted,  "  That  from  henceforth  it  Rep.  74, 
«<  all  leafes,  gifts,  grants,  feodments,  conveyances,  or  eftates  to  be  ^|"^j^,g^ 
"  made,  had,  done,  or  fuffered  by  any  mafter  and  fellows  of  a  coJ-'cues 
"  college,  to  any  perfon  or  perfons,  bodies  politick,  or  corporate,  caie. 
*<  other  than  for  the  term  of  twenty-one  years  or  three  lives,  ftiall 
"  be  utterly  void  and  of  none  effect,  to  all  intents,  conftruQions, 
*»  and  purpofcs."  After  the  making  of  this  ftatute,  the  mafter 
and  fellows  of  Magdalen  College  granted  certain  premifes  by  in- 
denture to  the  queen,  her  heirs  and  fucceftors  for  ever,  with  con- 
dition that  flie  ihould,  before  a  day  mentioned  in  the  indenture, 
convey  and  afflire  the  fame,  by  letters  patent  under  the  great  feal, 
to  Benedicl  Spincla  a  merchant  of  Genoa.  The  queftion  was, 
Whether  the  grant  to  the  queen  were  good  ?  or,  in  other  wordsj 
Whether  the  queen  were  bound  by  the  general  words  of  the  fta- 
tute ?  It  was  holden,  that  where  the  crown  has  by  prerogative 
any  eftate,  right,  title,  or  Intercft,  this  is  not  barred  by  the  general 
words  of  a  ftatute  •,  but  that,  in  this  cafe,  as  the  queen  would  not 
be  dq)rived  of  any  eftate,  right,  title,  or  intereft  which  ftie  had  in 
the  piemifes  before  the  making  of  the  ftatute,  ftie  is  bound  there- 
by ;  and  that  fuch  conftrudion  is  neceflary,  for  the  preventing  of 
fubtle  inventions  and  evafions,  by  which  this  a£t,  made  for  the 
maintenance  of  religion  and  the  advancement  of  arts  and  fciences, 
might  be  eluded. 
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9.  A  penal  Statute  ought  to  be  conftrued  {lri£tly. 

The  rules  of  the  common  law  will  not  fufFer  the  general  words 
of  a  ftatute  to  be  rellrained,  to  the  prejudice  of  a  pcrfon  upon 
whom  a  penalty  is  infli£led :  but  there  are  a  multitude  of  cafes  to 
(hew,  that  the  general  words  of  a  ftatute  ought  to  be  reftrained  in 
favour  of  fuch  perfon. 

Wherever  a  greater  punifliment  is  Infli£led  by  a  ftatute  for  a 
fecond  offence,  an  offender  is  not  liable  thereto,  unlefs  there  has 
been  judgment  againft  him  for  a  former  offence  ;  for  a  penal  fta- 
tute ouglu  to  be  conftrued  ftritlly,  and  it  docs  not  appear,  that  he 
has  been  guilty  of  a  former  offence,  unlefs  there  has  been  fuch 
judgment. 

The  ftatute  which  gives  an  adlion  of  attaint  in  a  plea  real,  being 
a  penal  ftatute,  has  never  been  extended  to  a  plea  perfonal. 

It  was  in  one  cafe  holden,  that  ftatutes  which  give  cofts  are  to 
be  conftrued  ftri£tly,  cofts  being  a  kind  of  penalty. 

And  in  another  cafe,  wherein  the  authority  of  the  laft-men- 
tloned  cafe  was  recognized,  it  was  faid  by  Lord  Hard-wicke,  Ch.  J,, 
to  be  a  fettled  rule,  that  ftatutes  which  give  cofts  are  to  be  con- 
ftrued ftriaiy. 

However  true  it  may  in  the  general  be,  that  penal  laws  are  to 
be  conftrued  ftriflly,  yet,  even  in  the  conftru£lion  of  thefe,  the 
intention  of  the  legiflators  ought  to  be  regarded. 

It  is  declared  by  the  25  E,  3.  to  be  treafon  for  a  fervant  to  kill 
his  mafter.  A  queftion  arifing  upon  this  ftatute,  Whether  a  fer- 
vant who  had  killed  his  mafter's  wife  ought  to  have  judgment  to  be 
drawn  and  hanged,  or  only  to  be  hanged  .?  it  was  holden  by  all  the 
judges,  that  this  is  treafon,  and  the  judgment  was  that  he  ftiould 
be  drawn  and  hanged  :  and  by  Cooke^  J. — Notwithftanding  that  a 
ftatute,  which  increafes  a  puniftiment  beyond  what  it  was  at  the 
common  law,  ought  not  to  be  extended  by  an  equitable  conftruc- 
tion,  yet  the  words  of  fuch  ftatute  ought  to  be  conftrued  according 
to  the  true  intention  of  the  makers  of  the  ftatute. 

The  ']  H.  7.  r.  I.  and  the  3  //.  8.  f.  i.  make  the  departure  of 
a  foldier  from  his  captain  without  licence  felony.  A  queftion 
arifing,  Whether  the  departure  of  a  foldier  without  licence  from  his 
condu£l:or,  to  whom  he  was  delivered  to  be  brought  to  the  fea-fide, 
was  felony  ?  It  was  refolved  by  nine  judges  againft  three  that  it 
was  felony ;  for  that  a  condu£lor  is  a  captain  within  the  meaning 
of  the  ftatutes,  and  that  a  penal  ftatute,  when  made  for  thepublick 
fervice,  and  good  of  the  king  and  realm,  ought  to  be  conftrued 
according  to  the  intention  of  tiae  makers  of  the  ftatute. 

It  was  holden,  that  an  offender  who  had  been  guilty  of  arfon 
was  not  entitled  to  the  benefit  of  clergy,  notwithftanding  this  was 
not  exprefsly  taken  from  him  by  any  ftatute  -,  and  it  is  added, 
that  there  are  many  cafes  in  our  books  where  penal  ftatutes  have 

been 
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been  conftrued  by  intendment  for  the  fuppreflion  of  a  mifcliief, 
the  advancement  of  judice,  and  the  putting  of  a  flop  to  heinous 
offences. 

A  flatute  which  is  made  for  the  good  of  the  publick  ought,  al-  *  "'■own. 
though  it  be  penal,  to  receive  an  equitable  conftruclion.  ^^°*  '^'* 

A  ftatute,  which  is  penal  to  fome  perfons,  may,  provided  it  be  pi(,„,  ,q 
beneficial  to  all  others,  have  an  equitable  conftruO.ion  ;  for  every  Piatt  v^  The 
ftatute  is  penal  to  fome  perfons  :  and  if  the  extending  of  a  penal  ^iienfFof 
ftatute  by  an  equitable  conflru^lion  be   more  advantageous  than  pj^w.  en, 
prejudicial  to  the  greater  part  of  the  people,  it  may  by  the  rules  of  'oMod. 
law  be  fo  extended.  4'7- 

2  crown.  3C2 

The  flatute  of  Alarlcbridge^  c.  24.  againfl  committing  wafle  is  10  Mod. 

penal;  yet  it   has  been  conflrued  liberally.     The  words  of  this  ^^2- 

ftatute   are,  firmarii  tion  faciatit  vajlum  :     but  it  has   been  holden,  ^  vv'bb"'^ 
that  the  word  j^rwMriz  extends  to  ff rangers  ;    it  has  likewife  been 
holden,  that  this  flatute  extends  to  waile  cmhtendo,  although  the 
word  faciivil  in  the  ftri£l  fenfe  of  it  does  only  mean  a£live  wafte. 

It  was  infifled,   that  the  ftatute  againfl  fimony,  being  a  penal  Prec.  InCh. 

law,  ought   to   receive  no  aid   from  a  court  of  equity  :  but  by  *.'^" 

Wrighty  Lord  Keeper — This  court  will  aid  remedial  laws  notwith-  General  v. 

ftanding  tliey  are  penal,  not  indeed  fo  as  to  make  them  more  penal,  Sudcil. 
but  to  let  them  have  their  proper  effetSl. 

[Even  flatutes  which  take  away  clergy  are   in  fome  cafes  to  be  10  St.  Tr. 

taken  by  equity  ;  and  if  a  flatute  is  made  fuppletory  to  the  com-  436- 

mon  law,  and  in  a  fimilar  cafe,  and  takes  away  clergy,  it  muft  be  ^^'     ^^"'* 
conftrued  liberally] 

10.  Some  other  Rules  v/hich  ought  to  be  obferved  in  the  Con* 
ftruclion  of  a  Statute. 

Such  conftruclion  ought  to  be  put  upon  a  ftatute  as  does  not  Hob.  07. 
fuffer  i^  to  be  eluded.  „  ^  „      „  ^''l'^  "■ 

HuiTey.     3  Rep.  7.      iiRej.  73. 

Every  ftatute  ought  to  be  conftrued  for  the  preventing  of  delay  sinft.  6ir. 
as  much  as  poflible.  •^'4- 

A  ftatute  ought  to  be  fo  conftrued,  that  no  man  who  is  inno-  '  ^^^-  36'^- 
cent  be  punifhed  or  endamaged. 

No  ftatute  fliall  be  conftrued  in  fuch  manner  as  to  be  incon-  Cart.  136. 
venient  or  againft  reafun.  Hughes  v. 

o  Hughes. 

I  Inft.  97.     5  Rep.     Cawdrie's  cafa. 

By  the  12  Car.  2.  c.  17.   all  perfons  prefented  to  benefices  in  Sid.  232. 
the  late  times,   wlio  fliould  conform  as  in  the  ftatute  was  diredl;-  pf^T-'^^  *' 
ed,  were  to  be  confirmed  therein,  mtwiih/Iaiiding  any  aB  or  thing 
ivhatfoever :  yet  it  was  holden,  that  the  ftatute  did  not  extend  to 
the  confirming    of  a   perfon,   who  had    been  fimoniacally  pro- 
moted. 

If  the  meaning  of  a  ftatute  be  doubtful,  the  confequenccs  are   10  Mod. 
to  be  confidered  in  the  confhuction  :  but,  where  the  m_'aning  is  34+-    The 
plain,   no  confequences  are  to    be   regarded  in  the  conftruclion ;  s^npryn. 
for  this  would  be  ufTuming  a  let^iflative  authority. 

C  c  4  If 
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v»vigh.  169,  If  a  ftatute  be  penned  In  dubious  terms,  ufagc  is  a  juftrule  to 
IJ^'.  conflrue  it  by  ;  iox  jus  et  norma  loquendi  is  governed  by  ufage.  and 

Gofneld.  '  *J^^  meaning  of  words  fpoken  or  written  ought  to  be  allowed  to 
[Pailter,44.  be  as  it  has  condantly  been  taken  to  be  :  but,  if  the  ufage  ha\'e 
iTermRep.  been  to  con  (true  the  woixls  of  a  (latute  contrary  to  their  obvious 
'    ■■'  meaning,  fuch  ufage  is  not   to  be  regarded ;  it  being  rather  an 

opprciTion  of   tliofe   concerned  than   a  conftrudlion  of  the   fta- 

tute. 
r  Sid.  63.         A  ftatute  which  gives  a  new  remedy  ought  not  to  have  a  liberal 
P°°'/-         conarudion. 

Stra.  2^8.  A  ilatute  creating  a  new  jurifdidtion  ought  to  be  condrued 
460.  Pierce  ftiiaiy. 

▼.  Hopper. 
joRep.  75. 

Bunb.  ic6.        It  has  been  holden,    that  the  6  G.  i.e.  21.   which  gives  the 

Warwick  V.  commiflioners  of  excifc  a  jurifdidion  to  condemn  in  a  fummary 

''^'         way  certain  goods   therein  mentioned,  ought  to    be    conllrued 

ftridlly  ;  bccaufe  it  breaks  in  upon  the  ancient  jurifdiclion  of  the 

court  of  Exchequer, 
a  Mod.  57.        A  private  ftatute  ought  not  to  have  a  liberal  conftru£lion. 

Thieadiicedle  v.  Lynam. 

(K)    How  a  Perfon   guilty   of  Difobedience  to   a 
Statute  may  be  punifhed. 

3ln(t.  i59»    TTI7HEN  a  ftatute  giveth  a  forfeiture  or  penalty,  again  ft  him 
3Lev.  Z90.     VV     .^^.|jQ   wrongfully  detalneth   or  difpoflefleth   another  of  his 
duty  or  intereft,  he  that  hath  the  v/ron-j  fliall  have  the  forfeiture 
or  penalty,  and  ftiall  have  an  action  therefore  upon  the  ftatute  at 
the  common  law ;  for  the  king  ftiail  not   have   the  forfeiture  in 
fuch  cafe  ;  andfo  it  was  adjudged  in  the  Exchequer  upon  confer- 
ence with  the  other  judges,  in  an  information  for  the  treble  value 
for  not  having  fet  out  tithes  at  Icliiigtoii  in  the  county  of  Cam- 
bridge. 
■X  Inft.  55.         As  every  ftatute  made  againft  an  injury,  mifchief,  or  grievance, 
it  Re    7-.  ^o^s  impliedly  give  a  remedy  ;  the  party  injured,  if  no  remedy  be 

^*    ^'  exprefsly  given,  may  have  an  a6lion  upon  the  ftatute. 
«  Mod.  26.        If  a  ftatute  command  or  prohibit  a  thing  for  the  advantage  of  a 
Anon.  particular  perfon,  that  perfon  fliall  liave  an  aclion   upon  the  fta- 

tute, to  recover  fatisfa6\ion  for  an  injury  done  him  contrary  there- 
to ;  for  it  would  be  ftrange  that  there  fiiould  in  fuch  cafe  be  nQ 
remedy  except  in  a  court  of  equity, 
poph.  175.  If  a  penalty  be  given  by  a  ft'atute,  but  no  action  for  the  reco^ 
Vefey!" '''  '^'^'^^  thereof  be  given,  an  adicn  of  debt  will  lie  for  the  penulty, 
1  And.  lay.  If  a  thing  be  prohibited  by  a  ftatute  under  a  certain  penalty, 
i^Tanlu".^  "^"^^  ^^^  penalty,  or  any  part  of  it,  be  given  to  him  who  wiU  fue  for 
a  Hawk.  the  fame,  any  perfon  may  bring  an  action  or  information  for  the 
C.26.  §  17.  penalty. 

Saik.  178.  If  the  penalty  given  by  a  ftatute  is  to  be  recovered  in  a  court 
v^siwyn  V.   p£  yecwd,  this  Q^^H  onlj'  b(;  yecoveirod  in  one  of  the  f\i.f  erior  courts, 

^1 
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at  Wejlminjler ;  for  being  a  penal  law  It  ought  to  be  conflrued 
ftridly,  and  thefe  are  the  courts  in  which  the  king's  Attorney- 
General  is  fuppofed  to  attend. 

If  an  a£lion  upon  a  ftatute  giving  a  penalty  be  brought  againft  Cro.Eliz. 
feveral  defendants, only  one  penalty  can  be  recovered.  Partrldgt^^Navior. 

But,   if  a  convi£lion  be  upon  a  ftatute  giving  a  forfeiture,  each  Saik.  1S2. 
defendant  muft  pay  the  forfeiture  :  for  the  forfeiture  in  fuch  cafe  Tiie  Queea 
is  not  in  the  nature  of  a  fatisfadtion  to  the   party  injured,  but  a    "    '"^' 
punifhment  of  the  offender ;  and  although  debts  be  joint,  crimes 
are  feveral. 

When  a  ftatute  commands  or  prohibits  a  thing  of  publick  con-  Cro.Eliz. 
cern,  the   perfon  guilty  of  difolDedience  to  the  ftatutes,  befides  p^^"  , 
being  anfwerable  in  an  atSlion  to   the  party  injured,  is  likewife  c^je_  ^  j„^ 
liable  to  be  indi£led  for  the  difobedience.  131. 163.    iHawk.  c.  22.  §  5. 

If  the  thing  commanded  or  prohibited  by  a  ftatute  can  only  be  2  Sid,  209. 
prejudicial  to  one  or  two  perfons,  as,  if  it  be  to  repair  the  bank  ^^*^'' 
of  a  river,  for  want  of  having  done  which  the  ground  of  a  cer- 
tain  perfon  has  been  overflowed,  no  indictment  lies  j  the  remedy 
being  by  an  aCtion  upon  the  cafe. 

If  a  ftatute,  although  it  extend  to  all  perfons,  chiefly  concern  i  Mod.  71. 
difputes  of  a  private  nature,  as  thofe  relating  to  diftrelTes  between  ^"  ^*  ^^* 
lords  and  tenants,  an  oftence  againft  the  ftatute  is  not  indidl-  ^ml^ii. 
able. 

If  a  ftatute  inflict  a  new  punifhment  upon  the  perfon  guilty  of  Fitzg.  66. 
an  offence,  before  punifhable  at  the   common  law,  the  offence  Is  ^f*  *'• 
ftill  punifhable  as  it  was  before  the  making  of  the  ftatute.     The  lolAot,' 
crime  of  forgery,  notwithftanding  the  5  El'iz.^  is  at  this  day  punifli-  337. 
able  in  the  fame  manner  as  it  was  at  the  common  law. 

An  iadi£lment  againft  a  perfon  for  having  afted  as  a  juftice  of  Cro.  Jac. 
peace,  whereas  he  had  not  lands  to  the  value  of  forty  pounds  ^^|:  , 
per  ann.,  was  holden  to  be  bad  ;  becaufe  this  is  a  new  offence,  and  Mich, 
the  method  of  recovering  the  penalty  given  is  prefcribed  in  the  21  Jac  i. 
ftatute  ;  and  by  the  court — Where  a  ftatute  creating    a  new  of- 
fence gives  a  penalty,   and  diredls  how  it  fhall  be  recovered,  the 
offence  cannot  be  puniftied  in  any    other  way  than  that  dire<Sled 
by  the  ftatute. 

Since  this  cafe  It  has  been  holden,  that  If  the  thing  commanded  i  Mod.  34,. 
or  prohibited  by  a  ftatute  be  of  publick  concern,  an  offender  againft  ^?^'°"Jj , 
the  ftatute  may  be  Indidfed,  although  the  offence  be  a  newly-cre-  1,  car.  2." 
ated  one,  and  the  method  diredled  for  recovering  the  penalty  '  Vent.  6;^ 
given  be  not  indl£lment ;  for  that  the  giving  of  other  affirmative 
remedies   ftiall   not,  unlefs  thefe  words,   and  not  otheriuife,    are 
added,  take  away  the   general  way  of  proceeding  which  the  law 
has  appointed  for  the  offence. 

Tlie  former,  however  feems  to  be  the  better  opinion ;  for  It  is  r  Hawk. 
laid  down  in  divers  books,  that  If  a  ftatute  creating  a  new  offence  ^j -5-  ^  *• 
appoint  a  particular  method  of  proceeding  againft  the  offender,  as  ^^^. '      * 
by   commitm.ent  or  information,  without  mentioning  an  indldl-  Fitzg.  47. 
nieiitj,  no  indi6tmcnt  lies ;  becaufe,  as  other  methods  of  proceeding 

are 


Statute, 

arc  exprcfsly  mentioned,  tliat  by  indidlmcnt  feems  to  be  excluded 
by  implication. 

In  a  modern  cafe  the  do6\rine  of  the  laft-mentioned  books  is 
recognized  ;  and  by  Lord  Mansfuldy  Ch.  J.,  Crcftoiis  cafe  has  been 
often  denied  to  be  law. 

ex  V.  Penfax,   i  Barnard.  B.  R.   127.      Rex  v.  Robinfon,  2  Burr.  803.     Rex  v.  Boyall, 

[Where  a  new  offence  is  created  by  a  ftatute,  and  a  penalty 
annexed  to  it  by  a  feparate  and  fubftantive  claufe,  it  is  not  necef- 
fary  for  the  profecutor  to  fue  for  the  penalty,  but  he  may  pro- 
ceed on  the  prior  claufe  by  inditlment,  on  the  ground  of  its  being 
a  mifdemeanour.] 

It  has  been  holden,  that  if  a  flatute  creating  a  new  offence  and 
inflicting  a  penalty,  provide,  that  the  penalty  may  be  recovered  by 
action,  bill,  plaint,  information,  or  otherivtfe,  an  indictment  will  lie 
upon  the  flatute. 

By  the  12  G.  i.  c  35.  a  penalty  of  twenty  fhillings/>^r  thoufand 
is  given  for  burning  place-bricks  and  ftock-bricks  together  ;  but 
there  is  no  appropriation  of  the  penalty,  nor  is  any  method  of  re- 
covering it  directed.  Upon  a  demurrer  to  an  indi(Stment  for  this 
offence,  the  court  held,  that  this,  like  every  unappropriated  pe- 
nalty, is  in  the  nature  of  a  debt  to  the  crown,  and  recoverable  by 
adtion  in  a  court  of  revenue  j  but  that  an  indictment  does  not 
lie. 

(L)  Of  pleading  a  Statute. 

1.  A  publick  Statute. 

4  Rep.  75.  A  Publick  ftatute  may  be  pleaded  without  reciting  it:  f 
Holland's  x^  ^^^jjg  q£  j^^  jg^  ^^^  ^j^^  judgcs  are  f.v  ofjicio  bound  to  ta 
Pari,  pi,  69.  ^^ce  of  every  publick  flatute. 

2  Roll.  Abr.  465.     Cro.  Eliz.  601.     Dodl.  pi.  337. 
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Upon  this  principle,  that  the  judges  are  bound  to  take  notice  of 
every  publick  flatute,  it  is  holden,  that  m// tie/ rtrord  cannot  be 
pleaded  to  a  publick  ftatute  :  and  by  the  court — God  forbid,  that 
if  the  record  of  a  publick  llatute  fliould  be  loft  or  deftroyed  by  fire, 
this  fhould  tend  to  the  prejudice  of  the  commonwealth.  In  fuch 
cafe,  the  judges  may,  from  feme  printed  copy,  or  from  fome  re- 
cord in  which  it  has  been  pleaded,  or  in  fome  other  way,  hiform 
themfelves  of  the  contents  of  the  lofl  or  deftroyed  ftatute. 

If  part  of  a  ftatute  be  publick,  and  the  refidue  thereof  private, 
there  is  no  neceffity  that  the  part  which  is  publick  fliould  be  re- 
cited in  pleading. 

Sid.  24. 

2.  A  private  Statute. 


4.  Rep.  76 
Holland's 


If  a  private  ftatute  be  pleaded,  it  muft  be   recited  ;  for,  unlefs 
this  be  done,  the  judges  cannot  take  notice  of  any  thing  therein 
TZ\L  Abr.  contained. 
4.''^6.     2  Mod,  57.    Doft.pl.  33. 

It 
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It  is  in  the  general  true,  that  if  a  private  ftatute  be  pleaded,  H.  h.  c.  L. 
nul  tiel  record  may   be  replied:  but,   if  the  exemplification  of  a  ^^• 
private  ftatute  under  the  great  feal  be  pleaded,  nul  tiel  record  can-  ThePriuce's 
not  be  replied,  cafe. 

3.  Some  general  Rules  for  pleading  a  Statute. 

In  pleading  a  ftatute,  it  is  not  necelT.iry  to  recite  the  title  j  be-  Ld.  Raym. 
caufe  this  is  no  part  of  the  ftatute.  77-  Chance 

*  V.  Adams. 

In  pleading  a  ftatute,  it  is  not  neceflary  that  the  preamble  6  Mod.  62. 
fhould  be  recited ;  for  this,  although  it  ufually  contain  the  mo-  ^'-'.'j/* 
tives  of  making  it,  is  no  part  of  the  ftatute.  g  jviod.  1*44. 

If  a  ftatute  make  certain  circumftances  neceflary  to  the  validity  n  Mod. 
of  an  a61:,  which  was  valid  at  the  common  law  without  fuch  cir-  Sfo- 
cumftances,  this  does  not  alter  the  manner  of  pleading,  which  was  BeUamy 
ufed  before  the  making  of  the  ftatute. 

A  tenant  for  years  cannot  fince  the  29  Car.  2.  r.  3.  afllgn  over  jby, 
his  term  without  doing  it  in  writing  ;  but,  as  he  might  have  done 
this  by  parol  at  the  common  law,  an  aflignment  may  be  pleaded 
without  alleging  it  to  have  been  in  writing  j  and  it  may  be  given 
in  evidence  that  it  was  in  writing. 

Where  the  power  to  do  an  a6l  was  originally  granted  by  a  fta-  Uid. 
tute,  it  muft  be  fliewn   in  pleading  the  ftatute,  that  the  a£l  was 
done  according  to  the  diredlion  of  that  ftatute,  and  of  every  fub- 
fequent  ftatute  relative  to  the  fubjedt. 

If  a  will  of  lands  be  pleaded,  it  muft  be  (hewn,  that  the  will  is  im, 
in  writing,  as  by  the  32  i7.  8.  r.  i.  by  which  power  to  make  fuch 
will  was  firft  given,   is   directed  :  and  it  muft  be  likewife  fhewn, 
that  the  requifites,  made  neceflary  to  the  validity  of  fuch  will  by 
the  29  Car,  2.  c.  3.  have  been  complied  with. 

When  a  temporary  ftatute,  which  has  expired,  is  continued  by  Stra.  1066. 
a  fubfequent  ftatute,  it  is  fufficient  to  plead  the  former,  without  ^^  "■ 
taking  any  notice  of  the  latter.  oigan. 

If  one  ftatute  have  prohibited  the  doing  of  an  a£l:,  and  another  Plow.  206. 
be  afterwards  made,  which  inflifts  a  forfeiture  on  the  perfon  who  Straaimgv. 
fhall  do  the  a6l,  the  perfon  who  fues  for  the  forfeiture  muft  plead      °^^^' 
both  ftatutes. 

Exception  was  taken  to  a  replication,  that  only  part  of  a  ftatute  Plow,  106. 
therein  pleaded  w^as  recited,  and  it  was  infifted,   that  the  whole  ^^stTwarT* 
ftatute  ought  to  have  been  recited  :  but  the  whole  court  agreed,  piow.  65. ' 
that  the  replication  was  good ;    for  that  no  perfon  is  obliged  to  4'o- 
recite   in  pleading   any  more  of  a  ftatute   than  the  claufe  which  ^^l"^^^^' 
makes  for  himfelf.  2^jo.  50. 

But,  if  there  be  in  that  claufe  of  an  a£t  of  parliament,  which  Plow.  410. 

is  pleaded,  anyprovifo  or  exception,  this  muft  be  recited,  although  ^^yv^^- 

it  ftiould  make   againft  the   party  reciting  it:   for,   as  the  pro-  Bro.  Plead. 

vifo  or  exception  is  parcel  of  the  claufe  which  is  pleaded,  if  this  pi-  '^4- 

ftiould  be  omitted,  it  would  amount  to  a  mifrecital  of  the  claufe.     ^'''  ^■*5'^ 
'  120. 

[lldt  Spieres  v.  Parker,  1  Term  Rep.  141.     Rex  v.  Hall,  Id.  312.] 

If 
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statute. 

If  one  party  have  only  pleaded  fuch  part  of  a  Itatutc  as  it  was 
for  his  intereft  to  plead,  the  other  party  may  plead  any  other  part 
of  the  Itatute. 
120. 

If  in  pleadhig  a  ftatute  it  be  faid,  that  the  parliament,  at  which 
the  ftatute  was  made,  continued  uf(juc  ad  a  certain  day,  the  words 
ufquc  ad  in  this  cafe  include  the  day  to  which  they  relate  -,  for 
it  is  ufual  to  fay,  that  a  parliament  continued  ufqiie  ad  a  certain 
Azy^qtio  die  it  was  prorogued  j  but  in  all  other  cafes  the  day  to 
which  they  relate  is  excluded  by  the  words  ufque  ad. 

4.  Some  Rules  for  pleading  a  Statute,  which  relate  to  particular 
Parts  of  the  Pleadings. 

If  a  ftatute  give  a  new  aclion,  the  ftatute  muft  be  recited  In  the 
writ. 

.Pari.  pi.  75. 

But,  if  a  ftatute  giving  a  new  aclion  afcertain  the  form  of  a 
writ  to  be  ufed,  as  is  done  by  the  llatute  giving  a  forniedon  in 
defcender  and  by  other  ftatutes,  it  is  not  necefliiry  to  recite  the  fta- 
tute in  the  writ ;  for  the  writ  itfelf  is  in  fuch  cale  in  the  words  of 
the  ftatute. 

If  an  a£lion  which  lay  at  the  common  law  be  given  by  a  ftatute 
in  a  new  cafe,  the  ftatute  by  which  it  is  given  need  not  to  be  re- 
cited in  the  writ. 

If  an  adtion  of  trefpafs  be  brought  by  an  executor  dc  bonis  af- 
portatis  in  vita  tejjatcris.,  there  is  no  ncccflity  that  the  writ  flioukl 
recite  the  ftatute  by  which  the  aclion  is  given;  becaufe  an  adliou 
of  trefpafs  lay  at  the  common  law  in  other  cafes. 

If  a  ftatute  in  any  cafe  dire6l  what  fliall  be  pleaded,  the  plea 
muft  be  in  the  words  of  the  ftatute. 

5.  Of  Mifrecital  in  pleading  a  Statute. 

If  one  party  in  pleading  a  ftatute  mifrecite  the  matter,  year, 
day,  or  place,  the  other  party  may  demur  generally,  there  being 
no  fuch  ftatute  •,  for  he  who  takes  upon  him  to  recite  a  ftatute  muft 
do  it  truly. 

If  a  party  recite  a  ftatute  as  made  upon  a  certain  day,  which 
was  not  made  on  that  day,  he  has,  although  the  ftatute  be  a  pub- 
lick  ftatute,  failed  :  for  he  does  not  refer  to  the  knowledge  of  the 
judges,  as  he  would  have  done  if  he  had  faid  againft  the  form  of 
the  ftatute  in  fuch  cafe  provided.  If  he  had  faid  fo,  the  law 
would  have  referred  the  pleading  to  fuch  ftatute  as  had  been  apt 
for  it ;  but,  as  he  has  recited  a  particular  ftatute,  if  there  be  not 
fuch  ftatute,  his  pleading  is  grounded  upon  a  thing  which  does 
not  exift. 

The  32  /f.  8.  c.  9.  was  recited  to  have  been  made  at  a  parlia- 
ment holden  the  twenty-eighth  day  of  April  in  the  thirty-fecond 

year 
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year  of  tKe  reign  of  Henry  the  Eighth,  whereas  in  truth  the  par- 
liament began  the  twenty-eighth  day  of  Aprii  in  the  thirty-firft 
year  of  that  prince's  reign,  and  was  continued  by  prorogation  to 
the  time  of  maicing  this  a£l.  It  was  infifted  that  the  mifrecital 
was  fatal:  but  it  wbs  hohlcn,  that  it  was  not,  and  by  Hales,  J.— 
Every  meeting  of  a  parliament,  after  a  prorogation,  is  a  new  feflion, 
and  a  ftatute  can  never  relate  further  back  than  to  the  firft  day  of 
the  feflion  in  which  it  was  made. 

In  an  adion  of  debt  upon  the  ftatute  of  E.  6.  for  not  having  Ydv.  ii6, 
fet  out  tithes,  the  plaintiff  declared,  that   whereas  the  fourth  day  ^^7-  Oliver 
of  November  in  the  fecond  year  of  the  reign  of  Edward  the  Sixth  2'Mod.24i. 
it  was  enabled.     It  was  faid  in  arrefl  of  judgment,  that  there  is  skin,  no, 
no  fuch  ftatute;  becaufe  the  parliament  began  in  the  firft  year  of  "'•    ^"^' 
tliat  prince's  reign,  and  was  continued  by  prorogation  to  the  time 
of  making  this  ftatute:  but   by   the  court — There  are  a  thoufand 
precedents  to  the  contrary,  and,  as  the  conftantufage  has  been  to 
recite   this  ftatute   as   the   plaintiff  has  done,  we  will  not  depart 
from  that  ufage,  the  doing  of  which  would  difturb  a  great  num- 
ber of  judgments. 

The  fafeft  way  of  pleading  a  ftatute  is  to  fi^y,  that  it  was  made  Ld.  Raym. 

at  a  parliament  holden  upon  a  certain  day  of  a  certain  year  of  a  ^^?^  ^^^'^ 

certain  king's  reign,  without  taking  any  notice  of  the  commence-  ,*Lev.  296. 

ment  of  the  parliament :  for  the  judges  are  bound  to  take  notice  of  Ld.  Raym. 

the  commencement  of  every  parliament,  and  likewife  of  its  pro-  ?*3- 

•'   ^  '  *^         Lutw.  140. 

rogations  and  lemons. 

In  pleading  a  private  ftatute,  there  was  a  mifrecital  of  the  day  Mo.  551. 
of  the  commencement  of  the  parliament  in  which  it  was  made.  "^^^  BiiTioj) 
This  was  holden  to  be  fatal,  upon  a  general  demurrer;  for,  al-  cafe.°'7d. 
though  the  judges  cannot,  ^.v  officio^  take  notice  of  the  contents  of  Raym.  no- 
a  private  ftatute,  they  are  bound  to  take  notice  of  the  commence-  343- 

*^  P  ,.  '  1  Lev.  206. 

ment  or  a  parliament.  [Dougi.'y;. 

flor.'i.  So,  where  a  private  ftatute  was  defcribed  in  the  declaration  to  he  made  In  the  fourth  year  of 
Philip  and  Mary,  whereas  the  record,  when  produced  in  evidence,  appeared  to  be  in  \.hs  fourth  and jxfth 
of  Philip  and  Mary,  the  vaiiancc  v. as  holden  to  be  fatal,  and  the  plaintiff' was  nonfuited.  Rann  v.Grcen, 
Cowp.  474.] 

If  a  ftatute  is  recited  to  have  been  made  at  a  parliament  holden  i*  Mod, 
upon  a  day  to  which  the  parliament  was  adjourned,  this  is  fuch  a  ^°^" 

•  r  •        -x  •       r  1         r  ^^  c  i-  i  Anon. 

milrecital  as  is  fatal:  for,  as  an  adjournment  ot  a  parliament  does  2Mod.242. 
not  put  an  end  to  a  feihon,  the  meeting  after  the  adjournment  is  Ld.  Raym, 
only  a  continuance  of  the  fefTion.  343- 

It  is  faid,  that  a  mifrecital  of  the  day  of  making  an  a£t  of  par-   iBrownl. 
Jiament,  which  would  have  been  fatal  in  a  declaration,  is  not  fo  in  \^^\. 
a  plea  m  bar.  Shepherd. 

Repugnancy  In  reciting  the   day  of  making  a  ftatute  is  fatal:  Mo.  302. 
as.  If  It  be  faid,  that  a  ftatute  was  made  on  a  certain  day  in  the  jf^"8'y  '• 
firft  and  fecond  year  of  the  reign  of  a  certain  king;  it  being  im-  jHalk. 
poflible,  that  the  fame  day  fhould  be  in  two  different  years.  c  25.  §104. 

A  ftatute  was  alleged  to  have  been  made  upon  the  twelfth  day  Ld.  Raym. 
of  November  in  the  fixth  year  of  the  reign  of  William  the  Third,  ^^l^^ 

"^  "whereas 
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whereas  Queen  Mary  being  at  tlmt  time  allvc,  It  fliould  have  been 
in  the  fixth  year  of  the  reign  of  William  and  Mary.  For  this  mif- 
recital  judgment  was  arrefted. 

It  has  been  holden,  that  as  the  title  of  a  ftatute  is  no  part  of  the 
(latute,  a  mifrecital  of  this  is  not  fatah 

■3- 

This  cafe,  which  was  in  the  court  of  Common  Picas,  appears  to 
have  been  determined  upon  the  authority  of  one  in  the  time  of 
Halcy  Ch.  B.  vi-hich  had  been  determined  the  fame  way. 
15  c.  2. 

But  In  a  later  cafe  it  was  holden,  that  a  mifrecital  of  the  title 
of  a  ftatute  is  fatal:  and  by  Holty  Ch.  J. — It  is  very  true,  that 
the  title  of  an  a£t  of  parliament  is  no  more  a  part  of  the  law 
than  a  title  of  a  book  is  a  part  of  the  book;  and  there  is,  for  that 
reafon,  no  ncceflity  to  recite  it:  but,  if  a  party  do  take  upon  him 
to  recite  the  title  of  a  ftatute,  he  thereby  ties  himfelf  up  to  an  a6l 
fo  entitled,  and  if  he  cannot  produce  it,  he  is  gone.  Notwith- 
ftanding  my  great  veneration  for  him,  I  cannot  agree  with  what  is 
reported  to  have  been  faid  by  Hale  as  to  this  point.  Goitld^  J. 
agreed  with  the  Ch.  J.  Powell^  J.  gave  no  opinion  ;  but  faid, 
that  he  had  concurred  with  the  other  judges  of  the  Common 
Pleas,  merely  upon  the  authority  of  the  opinion  of  Hale  as  re- 
ported in  Hardres. 

A  publick  ftatute  need  not  be  recited  in  pleading;  but,  if  a  party 
take  upon  him  to  recite  a  publick  ftatute,  and  mifrecite  it,  the  mif- 
recital is  fatal. 

32.     2  Mod.  99. 

If,  after  pleading  a  publick  ftatute,  the  conclufion  be,  contra  for- 
mam  Jlatiiti  in  hujufmodi  cafu  editi,  a  mifrecital  is  not  fatal ;  for, 
as  it  was  not  necell'ary  to  recite  the  ftatute,  the  judges,  although 
it  be  mifrecited,  will  take  notice  of  the  true  contents.  But,  if 
after  pleading  a  publick  ftatute  the  conclufion  be,  contra  formam 
jlatiiti  pradiBi  or  vigore  Jlatuti  pradicliy  a  mifrecital  is  fatal ;  for 
by  the  conclufion  the  pleading  is  tied  up  to  the  mifrecited  ftatute. 

Pi  mifrecital  of  a  pubUck  ftatute  is  fo  fatal,  that  the  court,  well 
knowing  there  is  no  fuch  ftatute,  cannot,  even  if  both  parties 
(hould  confent,  give  judgment. 


Sid.  356. 
Hi).  19 
Car.  2. 
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A  private  ftatute  being  mifrecited  in  pleading,  the  plaintlfFde- 
murred :  but  did  not  fhew  the  mifrecital  for  caufe.  The  court 
doubted,  whether,  in  the  cafe  of  a  private  ftatute,  they  could, 
from  a  printed  copy,  or  from  the  record,  or  in  any  other  way, 
take  notice,  that  the  ftatute  was  not  as  the  defendant  had  recited 
it ;  and  the  cafe  was  adjourned. 

It  has  been  fince  holden,  that,  although  a  private  ftatute  be 
mifrecited  in  pleading,  the  court  muft  take  it  to  be  as  recited, 
unlefs  it  is  denied  to  be  fo  by  pleading  nul  tiel  record ;  or  fhewn 
to  be  otherwife,  by  alleging  how  it  ought  to  have  been  recited. 

Every 


Every  mlfrecltal  of  a  ftatute  in  a  material  part  is  fatal.  Cro.  Car, 

136.  522. 

Ld,  Raym.  382.     2  Mod.  98. 

The  words  of  the  8  H.  6.  c.  9.  are,  j/OV  he  found  by  verdiB,  or  Cro.  Eliz. 
in  any  ether  manner  by  due  form  of  law  ^  that  the  party  ^  &c.     In  re-  ^^^'    ^^"^ 
citing  this  ftatute  the  words,  or  in  any  other  manner^  were  omitted,  lj.  Raym. 
The  mifrecital  was  holden  to  be  fatal ;  becaufe  the  fenfe  of  the  382. 
ftatute  is  thereby  altered,  it  being  tied  up  to  a  recovery  by  verdidl 
only:  but  it  was  faid,  that  if  the  mifrecital  had  been  of  a  part 
not  material,  the  mifrecital  would  not  have  been  fatal. 

By  the  8  Eli-z.  f.  2.  §  3.  it  is   enabled,  That  if  any  perfon  pall  Cro.  Eil*. 
caiife  any  other  perfon  to  be  arrejled  to  anfwer  in  any  courts  ivhere  any  *^3-    V*"- 
liberty  or  privilege  is  ifed  to  hold  plea  in  any  action  or  aciions  perfonal.  y^  Griffith, 
In  reciting  this  ftatute  the  word  perfonal  was  omitted.     The  mif-  Cro.  Car. 
recital  was  holden  to  be  fatal;  becaufe  the  ftatute  was  recited  as  '36- 
extending  to  all  actions,  whereas  it  did  in  truth  extend  only  to 
perfonal  actions. 

A  mifrecital  of  a  ftatute  in  an  immaterial  part  is  not  fatal.         Cro,  Car. 

136.  522. 

Ld.  Raym.  3S2.  2  Mod.  tyS.  [But^K.  if  it  be  fet  out  unneceitarily,  for  in  that  cafe  the  materialiry 
of  the  mifrecitcd  part  feems  not  to  be  confiderable }  the  court  will  hold  the  party  to  half  a  letter. 
Doug.  57.  and  vide  Mills  v.  Wilkins,  fupra.] 

In.jm  adtion  of  falfe  imprifonment,  the  defendant  Juftlfied  un-  Godb,  246. 
der  the  i  M.  c.  3.  which  ftatute  was  recited  in  thefe  words,  if  ^^*^^  ^• 
any  perfon  fhall  malicioiify  and  coJttetnpttioufy  molefl.     It  was  upon  a  2  Bulft^'l'? 
general  demurrer  infifted,  that  the  words  of  the  a£l:  are  in  the  dif-  48, 49. 
jun£live  malicioufy  or  contemptttoufy  :   but  by  the  court — Where 
the  word  which  precedes  and  the  word  which  follows  are  of  the 
fame  import,  the  disjun6tive  or  means  the  fame  as  the  copulative 
and :  but,  if  the  two  words  are  of  different  import,  as  by  ivord  or 
deedy  it  is  otherwlfe.     Another  part  of  this  zi\.  was  thus  recited, 
by  the  faid  juf  ices  or  by  the  better  part  of  them.     To  this  recital   it 
was  objetted,  that  the  words  are  by  the  faid  juftices  or  by  the  more 
part  of  them  :  but  the  obje£llon  was  over-ruled. 

The  words  of  the  ftatute  of  IFincheJler  are,  forafmiich  as  from  2  Mod.  99. 
day  to  day  robberies^  murders,  burnings  and  theft  be  more  often  ufed.  *  Jo"-  S*- 
In  an  adiion  upon  this  ftatute,  brought  by  a  perfon  who  had  been 
robbed,  the  recital  was  in  thefe  words,  forafmuch  as  from  day  to 
day  robberies^  murders,  hurtling  of  houfes,  and  theft  be  more  often 
ufed  :  But,  as  the  plaintiff's  cafe  was  founded  upon  a  robbery,  the 
court  were  unanimoufly  of  opinion,  that  the  mifrecital  was  not 
fatal. 

A  mifrecital  of  a  publick  ftatute  is  not  cured  by  a  verdi£l: :  nor  Cro.  Eii«. 
can  the  court,  who  are  bound  to  take  notice  of  the  contents  of  '^^^■ 
every  publick  ftatute,  give  judgment;  becaufe  they  know  the  fta-  wolton. 
tute  to  be  otherwife. 

It  is  laid  down,  that  a  mifrecital  of  a  publick  ftatute,  in  a  part  stylrs, 
which  does  not  go  to  the  ground  of  the  adlion,  is  after  a  verdidl  Boomer  v. 
cured  by  the  ftatute  of  jeofails.  ^'"** 

A  mifrecital  of  a  private  ftatute  is  cured  by  a  verdi£l :   for  ad-  Ld.  Raym. 
vantage  fiiould  have  been  taken  of  the  mifrecital,  by  pleading  nul  *^'-.  ^'*-'^ 
tie/  record^  or  by  fiiewing  the  ftatute  to  be  otherwife,  1  M-'ii  jat 

<5.  Of 
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6.  OfSurpIufage  in  pleading  a:  Statute. 

Bro.Nug.  An  acl  of  parliament,  for  the  reftitution  of  ari  heir  after  the 

irSutpL  attainder  of  his  anceflor  for  treafbn,  enabled  the  h^ir  to  enter. 
He  did  enter,  and  brought  vt.  fcire facias  againft  "J.  N.  qiiare  terra 
rcj'umi  non  debet^  et  liberari  querenii.  The  word  refumi  was  not  in 
the  a£l :  yet  the  better  opinion  was,  that  the  furplufage,  although 
in  a  judicial  writ,  was  not  fatal. 


Summons  auD  %t\stxmit. 


'T^HIS  title  is  diflinguifiied  in  the  books  by  the  name  oi  Zum- 
"*•     moTis  and  Severance  :  but  the  proper  name  of  it  is  Severance; 
for  the  fummons  is  nothing  more  than  a  procefs,  which  muft  in 
certain  cafes  iiTue  before  judgment  of  feverance  can  be  given. 

It  will  here  be  proper  to  fhew, 

(A)  The  Neccffity  of  Judgment  of  Severance  in 
feme  Cafes. 

(B)  By  whom   Judgment  of  Severance   may   be 
given. 

(C)  Where  a  Summons  muft  iflue,  before  Judgment 
of  Severance  can  be  given. 

(D)  At  what  Time  Judgment  of  Severance  muft  be 
prayed  in  a  Writ  of  Error. 

(E)  Who  may  pray  Judgment  of  Severance. 

(F)  In  what  Actions  Judgment  of  Severance  may  be 
given. 

(G)  Where  the  Writ  abates  notwithftanding  there 
is  Judgment  of  Severance. 

(H)  The  Confequence  of  Jii^gment  of  Severance  to 
the  Party  fevered, 


(A)  The  Neceffity  of  Judgment  of  Severance  in 
fome  Cafes. 

iT  is  a  rule  of  law,  that  if  two  or  more  have  a  joint  right  to  a 
"■    thing,  they  mud  join  in  an  a£lion  for  the  recovery  thereof. 

Joint-tenants  mufi;  emplead  jointly:  for  they  claim  under  one  i  Inft.  i8o, 
title. 

Parceners,  who  make  but  one  heir,  mufl,  in  order  to  recover  ilnfl.  163, 
the  pofleffion  of  their  anceflor,  join  in  one  prjecipe.  ^^^' 

Executors,  hecaufe  the  right  of  their  tellator  devolves  on  all  of  Godoiph. 
them,  muft  join  in  an  adlion  for  the  recovery  of  any  thing  due  Orph.  Leg. 
to  their  tellator.  Saik.  3.  cJrth.  61. 

If  two  or  more  perfons,  who  have  a  joint  right  of  a£l:ion,  have  Cro.  Eliz. 
tiot  all  joined  in  an   action  which  is  brought,  the  defendant  may  5-4-. 

11-1  r        -r  11  ■         r      1  r      Peering  v. 

plead  m  abatement     tor  it  any  one  could  recover  m  lucn  cale  Moor. 
fingly,  every  other  might ;  the  confequence   of  which  would  be,  9  Rep.  37. 
that  the  defendant  would  be  liable  to  anfwer  in  divers  atlions  for  ^^l^'  3'  3*» 

■If.  2  Lev.  113. 

the  fame  matter.  3  Lev.  354.  i  Mod.  loa. 

It  is  Indeed  in  the  power  of  one  or  more  of  the  perfons,  v/ho  i  in^i.  139. 
have  a  joint  right  of  action,  to  commence  a  fuit  in  the  name  of  ^'°-  Sumim. 
all  in  whom  the  right  is  :  but,  notwithftanding  a  plea  in  abatement    ^  j  J* 
would  be  thereby  prevented,  it  would  ftill  be  in  the  power  of  any 
one  of  them,  by  neglecting  to  appear,  or  by  refufing  to  proceed 
afterwards  in  the  fuit,  to  render  it  fruitlefs. 

For  if  an  action  be  brought  in  the  name  of  two  or  more,  and  Bro.  Summ, 
One  make  default,  the  nonfuit  of  him  is  the  nonfuit  of  all.  ^"'^  S^^- 

pl.  2.  pi.  5.  pL  7. 

So,  if  a  writ  of  error  be  brought  in  the  name  of  two  or  more,  cro.  Eliz. 
the  aflignment  of  error  cannot  be  by  one  without  the  other  or  ^p-- 

others  Andrews  v. 

"^"^^^'  Ld.  Cromv.-eU. 

To  prevent  the  inconvenience  and  the  failure  of  juflice,  which  ihrd.  318. 
would  be,  if  all  the  other  perfons  having  a  joint  right  of  adion  Man'ey  v. 
{hould  be  precluded  by  the  negligence  or  collufion  of  one  from  p,rJ.\umn,, 
having  the  efFe<fl  of  a  fuit,  the  law  has  provided,  that  if  one  of  the  and  Sev. 
perfons,  in  whofe  name  a  joint  action  is  commenced,  do  not  ap-  p'-^-pl  '6' 
pear,  or  do  after  appearance  make   default,  the  other   or  others 
,  may  have  judgment  ad  fequendiim  foluin,  or  in  other  words  judg- 
ment of  feverance. 

If  two  bring  an  affizc,  and  one  come  not  at  the  day,  a  fsimimons  Br^.  Summ, 
ad  fequendum  fimul  may  iflue  ;  and  if  the  party  iummoned  do  not  ^""^  •''^*'- 
appear  at  the  return  of  the  fummons,  the  other  party  may  pray  ' 
judgment  ad fequendum  foliim. 

If  eight  have  joined  in   an  alTize,   and  five  of  them  are  non-  Bro.  SuTim« 
fuited,  or  will  not  fue,  judgment  of  feverance  njay  be  had  againft  ^"'^  -^^• 
the  five.  P  •     • 
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Fkz.  N.  B.        If  in  a  writ  of  quo  jure  by  two,  one  make  default,  judgment  of 
^^^'      ^      feverance  may  be  had  by  the  other ;  in  which  cafe  the  nonfuit  of 
the  one  fliall  not  be  the  nonfuit  of  the  other. 

After  judgment  of  feverance  againfl  one  or  more  of  the  plain- 
tiffs in  an  a^ion,  the  other  plaintiff  or  plaintiffs  may  proceed  in 
the  fuit. 

(B)  By    whom    Judgment    of  Severance   may  be 

given. 

Bro.  Summ.    TUSTICES  of  titft  pr'iiis  have  no  power  to  give  judgment  of  fe- 

and  Sev.  I   yerance  ;  for  fuch  judgment  can  only  be  civen  by  the  jufticcs 

pl.  10.  •->   ,  '  .        1-11  1  •  •'         °  ■'  •' 

a  Roll.  Abr.  01  the  court  HI  which  the  record  is. 

489.  ■ 

(C)  Where  a  Summons  muft  ifTue,  before  Judgment 

of  Severance  can  be  given. 

1  Inft.  139,  |F  two  or  more  are  joint  plaintiffs  In  an  a£lion  In  which  there 
Bro  Summ.  J  j^-^^y  j^g  judgment  of  feverance,  and  one  of  them  has  not  ap- 
pi.  10.*       peared,  he  muft  be  fummoned  before  judgment  of  feverance  can 

2  Roll.  Abr.  be  given  againft  him  ;  becaufe  a  writ  may  have  been  purchafed  in 
♦  a  perfon's  name  without  his  privity. 

Bro.  Summ.  But,  if  two  or  more  joint  plaintiffs  In  an  action  have  both  ap- 

and  Sev.  peared,  and  afterwards  one  make  default,  the  court  may,  without 

JO  Rep.  13 5.  ^  previous  fummons,  give  judgment  of  feverance  againft  him. 
Hard.  317. 

(D)  At  what  Time  Judgment  of  Severance  muft  be 

prayed  in  a  Writ  of  Error. 

Cro.  Jac.  tUDGMENT  of  feverance  cannot  be  given  in  a  writ  of  error, 
JI7'  J    uiilefs  it  be  prayed  before  the  defendant  has  pleaded  in  nulla  ejl 

fiedttone.      erratum. 

7.  Lilly  Pr.  But  fuch  judgment  may  be  given  after  a  joinder  In  the  affign- 
Reg.  663.     ment  of  error. 

(E)  Who  may  pray  Judgment  of  Severance. 

Bro.  Summ.  TE  two  of  four  jolnt-tenants  diffcife  the  other  two,  the  two,  who 
2nd  Sev.       A  are  diffeifed,  may  bring  an  affize  in  the  name  of  the  four,  and 
**'*  *''*         may  have  judgment  of  feverance  againft  the  two  diffeifors. 
5  Mod.  1 50,       Judgment  of  feverance  may  be  prayed  by  one  joint-tenant  againft 
J51.  PuUen  any  other  joint-tenant  who  has  joined  in  an  avowry. 

Noy,  1.  But,  where  two  joint-tenants,  who  had  acknowledged  a  ftatute 

Farmer  v.      upon  whlch  thcit  land  was  taken  in  execution,  did  afterwards  join 

^Qwnes.        .^^  bringing  an  audita  querela  upon  the  ftatute.  It  was  holden,  that 

judgment  of  feverance  could  not  be  given  \  for  the  wrong  done 

tt) 
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tc  one  by  taking  tlie  land  in  execution  being  no  wrong  to  the  other, 
they  ought  not  to  have  joined,  but  each  ought  to  have  brought  an 
cudita  querela. 

One  tenant  in  common  cannot  in  the  general  pray  judgment  2  Inft.  197. 
cf  feverance  ;  for,  as  the  titles  of  tenants  in  common  are  diftincSl,  S  Mod.  ii. 
they  are  not  in  the  general  obliged  to  join  in  an  a£lion  :  but  one 
tenant  in  common  may  pray  judgment  of  feverance  in  an  adlion 
cf  qiiare  itnpedit  for  the  recovery  of  an  advowfon  •,  becaufe,  as  au 
advowfon  is  not  divifible,  tenants  in  common  muft  join  in  that 
adlion. 

If  two  or  more  parceners  have  joined  in  an  a^lion  for  recover-  1  inft,  il^ 
ingthe  eftate  of  their  anceftor,  judgment  of  feverance  may  be 
prayed  j  becaufe  they  could  not  avoid  joining  in  fuch  adlion. 

If  a  perfon  having  two  daughters  be  difleifed,  and  the  daughters  jhid. 
die  leaving  ifl'ue,  any  of  their  IfTue  may  pray  judgment  of  fever- 
ance :  for,  as  a  joint  right  defcended  upon  them  from  their  com- 
mon anceftor,  they  muft  all  join  in  a  precipe  -,  and  it  makes  no 
difference,  whether  the  anceftor,  feeing  he  was  out  of  pofieflion, 
died  before  the  daughters  or  after ;  for  in  either  cafe  the  iflue 
muft  make  themfelves  heirs  to  the  perfon  laft  feifed. 

But,  if  the  two  daughters  had  in  this  cafe  been  a£l:ually  feifed,  Bro.Ccparc. 
and   afterwards  difleifed,  none  of  their  ifllie  could  have  prayed  P'*  ^. 
judgment  of  feverance  }    becaufe,    as  diftin£l   eftates   defcended 
from  feveral  anceftors,  it  was  not  necefl^ary  for  the  iflue  to  join  in 
a  precipe. 

Judgment  of  feverance  may  be  prayed  in  an  action  of  trefpafs  Godolph. 
by  executors  for  an  injury  done  to  the  goods  of  their  teftator  ;  be-  °'^P''"  ^^^* 
caufe,  as  in  reprefenting  him  they  make  but  one  perfon,  they  Carth.  61. 
muft  all  join  in  fuch  aclion.  Salk.  3.  9. 

9  l^ep.  37. 

If  two  or  more  perfons,  who  have  joined  in  a  writ  of  error,  6  Rep.  2  j.  • 
were  under  a  neceflity  of  joining  therein,  judgment  of  feverance  ^"j''*°^cro. 
may  be  prayed.  Eiiz.  892. 

No  judgment  of  feverance  can  be  prayed  in  a  cafe  wherein  two  2R0II.  Abr. 
or  more  perfons,  who  might  have  brought  feparate  adlions,  have  ^88^    ^ 
joined  in  an  action  ;  for  it  was  their  folly  fo  to  do. 

If  four   perfons  join  in  an  aflion  of  quare  wipedit  for  the  re-  Bro.  Quar. 
covery  of  an  advowfon,  and  one  vary  from  the  others  in  making    ""^^  '^■'' 
title  to  the  advowfon,  judgment  of  feverance  cannot  be  prayed, 
but  the  writ  fliall  abate  ;  for  they  ought  not  to  have  joined  in  the 
adlion,  unlefs  their  title  had  been  joint. 

X,  B.,  and  C.  being  jointly  feifed  of  certain  premifes  made  a  Ero,  Somm. 
leafe  therepf  to  D.  for  life  ;  and  afterwards  B.  and  C.  releafed  to  and  Scv. 
J.     In  an  adion  of  wafte  by  A.  the  leafe  was  pleaded  by  D.  in  ^  ' 
abatement;  and  it  was  infifted  that  B.  and  C.  ought  to  have  been 
joined  in  the  adion  :  but  it  was  holden,  that  as  the  right  of  B. 
and  C,  was  gone  by  the  releafe,  A,  might  fue  without  them. 
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(F)  In  what  Adlons  Judgment  of  Severance  may 

be  given. 

1  Inft.  119-     JUDGMENT  of  feverance  may  be  given  in  an  affize  ;  in  a  writ 
Bro.  jud'i.     J    of  cofinage  j  in  a  writ  of  quo  jure  ;  and  in  all  real  adions. 
pl.  ■*+• 

Keilw.  47.  ...... 

joRep.135.       Judgment  of  feverance  cannot  be  given  in  a  writ  of  quid  juris 
Read  V. Red-  ^lamat  ;  becaufc  the  tenant  (hall  not  be  compelled  to  attorn  to  one 

man.  f 

perlon. 

Judgment  of  feverance  mav  be  given  in  an  a^lion  of  detinue  of 
charter  :  for  this  aclion  ftandeth  in  the  realty. 


J  Inft.  i86. 
Bro.  Chjrt. 
ie  Tene, 
pl.  74. 

Bro.  Summ. 
and  Sev. 
pl.  20. 


But  judgment  of  feverance  cannot  be  given  in  an  aflion  of  cham- 
perty ;  becaufc  this  a6lion,  as  only  damages  can  be  recovered 
therein,  is  perfonal. 

Judgment  of  feverance  may  be  given  in  all  mixed  adlions. 


1  Irift.  139. 
Bro.  Chart. 
lie  Terre,  pl.  74- 

Keilw.  47.  Judgment  of  feverance  may  be  given  in  an  ^jeHione  ^rma^  be- 
caufe  the  land  itfelf,  as  well  as  damages,  may  be  recovered  in  the 
a£tion. 

Bro.  Summ.       And  for  the  fame  reafon  judgment  of  feverance  may  be  given  in 

and  Sev.        ^^  action  of  wafte. 

pl.  9.  a  Roll. 
Ahf.  488. 

tinft.  139.        It  is  in  the  general  true,  that  judgment  of  feverance  cannot  be 
Bro.  Chare,    given  in  a  perfonal  adlion. 

de  Terre,        ^  ^ 

pt.  74.     Bro.  Summ.  and  Sev.  pl.  8.     Cart.  191. 


Cilb.  Hift. 
C,  P.  196, 
J97. 

Cro.  Elis. 
649. 

JiiJ. 


Cart.  191. 
Rickfield  v. 
Udall. 
Went.  Off. 
ef  Exec.  96. 
104. 


Hard.  317. 

Manly  v. 

Lovdl. 

a  Roll.  Abr. 

488. 


If  a  trefpafs  be  committed  upon  the  eftate  of  two  joint-tenants, 
they  muft  join  in  an  a6lion  ;  yet  no  judgment  of  feverance  can 
be  given  :  for,  as  either  might  have  releafed  the  damages,  either 
rnay  refufe  to  carry  on  a  fuit  for  the  recovery  of  damages. 

If  an  action  of  debt  be  brought  by  two  obligees  of  a  bond,  judg- 
ment of  feverance,  although  they  mud  join  in  the  action,  cannot  be 
given  :  becaufe  either  may  difcharge  the  debt ;  and  the  law  does 
not  provide  for  a  cafe,  in  which  one  man  has  by  his  own  folly  put 
himfelf  into  the  power  of  another. 

But  judgment  of  feverance  may  be  given  in  a  perfonal  a£tion 
brought  by  two  or  more  executors ;  for  although  any  one  of  them 
may  give  a  releafe,  the  relcafe  would  be  a  devrj}avit  in  him :  but, 
as  the  refufing  to  join  in  carrying  on  the  fuit  is  not  a  deimjiavity 
if  judgment  of  feverance  could  not  be  given,  any  one  of  them 
may,  by  colluding  with  the  debtor,  prevent  the  recovery  of  a  debt 
due  to  his  teftator,  without  being  guilty  of  a  devajiavit. 

If  two  executors  however  declare  in  an  a£tion  of  trover  for  a 
bond  loft  in  the  time  of  their  teftator,. but  lay  the  converfion  after 
his  death,  judgment  of  feverance  cannot  be  given ;  becaufe  as  the. 
converfion,  which  is  the  gill  of  this  adlion,  was  in  their  own  time, 

'\% 
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it  is  like  an  action  of  trefpafs  upon  their  own  poflefiion,  in  which 
judgment  of  feverance  cannot  be  given. 

Judgment  of  feverince  may  be  givin  in  an  allien  of  attaint  upon  i  Inft.  1^9. 

a  real  a6lion  ;  for  wherever  fuch  judgment  might  have  been  given  Bro  Summi 

in  the  principal  a£tion,  it  may  in  an  action  of  attaint  founded  upon  pi.  j,.  pj.  ^, 
that  adlion. 

Judgment  of  feverance  may  be  given  in  a  fuit  upon  a  writ  of  i  inft.  139. 

error,  or  in  a  fuic  upon  2l  fare  facias  ^  provided  it  might  have  been  ^  ^«P;  fS- 

given  in  the  original  aftion  ;  for  thefe  a6liong,  although  perfonal,  ^,!^g'_ 
Ihall  follow  the  nature  of  the  a6lions  upon  wliich  they  are  founded. 

Judgment  of  feverance  may  fometimes  be  given  in  fult  upon  a  6  Rep.  25. 

writ  of  error,  although  it  could  not  in  the  original  a£tion.  Ruddock's 

Cro  Jac.  177.  616.     Cro.  £liz.  649, 

The  diftin£lion  feems  to  be,  that  if  any  thing  may  be  recovered  lo  Rep. 135. 
by  two  or  more  plaintiffs  in  a  writ  of  error,  judgment  of  feverance  Read  v. 
cannot  be  given  ;  but  where  a  writ  of  error  is  brought  by  two  or  ^  k^*"^- 
more  plaintiffs  to  difcharge  themfelves  from  fome  burden,  judg-  Cre.  Liiz. 
ment  of  feverance  may  be  given.  6+9.    cio.  Jac,  J17.  616. 

IF  two  plaintiffs  in  an  aftion  of  debt  are  barred  by  an  erroneous  Cro.  Eliz. 
judgment,  and  cofls  are  taxed  againfl  them,  and  they  afterwards  640.  Razing 
bring  a  writ  of  error  to  get  rid  of  the  cods,  judgment  of  feverance  6  Rep.  zx' 
cannot  be  given  ;   becaufe,   as  either  of  them  might  before  judg-  Cro.  J3c. 
ment  have  releafed  the  original  a£tion,  it  is  now  in  the  power  of  I'y-^''^. 
either  of  them  to  give  a  releafe  of  error,  which  £hall  bind   the 
other. 

But,    if  divers   are    defendants  in  an   a6lion,   and  judgment  is  Cro.  Jac. 
againll  them,  and  they  bring  a  writ  of  error  to  difcharge  them-  ^'^• 
felves  of  the  cofls  ^.nd  damages  of  the  action,  judgment  of  feverance  Harris.  "^^ 
may  be  given  :  for,  although  the  colts  and  damages  are  a  mere  6  Rep.  25. 
perfon;;l  duty,  it  would   be  hard,  that  a  releafe  of  error  by  one,  i,°^t^.'35« 
with  whom  the  others  are  compelled  to  join  in  bringing  a  writ  of  (-,.' 
error,  fhould  he  prejudicial  to   the  others,   nay,  this  would  put  Cro. jac. 19. 
it  into  the  power  of  a   plaintiff,  to  fecure  himfclf  always  againft   ^*7' 
a  writ  error,  nothing  more  being  neceffiry,   than  to  make  fome 
perfon,  upon  whom  he  can  depend  to  collude  witii  him,  a  defendant 
in  the  action. 

It   has  been  holden,  that  if  there  be  judgment  of  outlawry  Saik.  496. 
againfl:  two,  a  writ  of  error  to  reverfe  the  judgment  mufh  be  in  the  Symmuns  v, 
name  of  both  -,   that  if  only  one  appear,  judgment  of  feverance  may 
be  given  againft  the  other;  and  that  the  judgment  in  the  original 
adtion  may  in  fuch  cafe  be  reverfed  for  the  benefit  of  him  who 
does  appear. 

This  determination,   if  not  miftaken  by  the  reporter,  feems  to  d  Rep.  25. 
have  been  a  haft;y  one ;  for  it  is  laid  down,   and  in  books  of  the  f^<i<iock  s 
belt  authority,  that  where  four  had  joined  in  a  writ  of  error  to  sunim.  and 
reverfe  a  judgment  of  outlawry,  and  two  of  them  had  made  de-  Sev.  pi.  xi. 
fault,  judgment  of  feverance  could  not  be  given  .  becaufe,  as  they 
might  have  had  feveral  writs  of  error,  it  was  their  folly  to  join  in 
,f»ne  writ. 

D  d  3  Judgment 
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3  Inft.  1 59.  Jud^ent  of  feverancc  may  be  given  in  a  fuit  upon  a  writ  of 

Bro.  Summ.  auciita  querela^  brought  by  two  upon  a  judgment  in  a  perfonal 

p"  2/*'  ad  ion  :  for,  as  the  fuit  is  by  way  of  defence,  it  would  be  hard» 

6  Rep.  15.  that  the  nonfuit  of  one  fliould  be  the  aonfuit  of  the  other. 

Cro.  Eliz. 

649. .  Cro.  Jac.  616. 

Codb.  59.         It  is  faid,  that  judgment  of  feverance  may  be  given  in  an  adion 
OiJes's  cafe,    upon  the  cafe,  quare  exaltavitjiagnmuy  per  quod  fuuvi  pratum  fiiii< 
ifiutidatum. 


(G)  Where  a  Writ  abates  after  Judgment  of  Seve- 
rance. 

loRep  134.  iF  two  joint-tenants  join  in  a  fuit  upon  a  writ  o(  fcire  facias^  and 
Read  V.         i.   ojie  die  after  judgment  of  feverance,  the  fuit  does  not  abate  i 

e  man.       becaufe  it  is  founded  upon  a  judicial  writ. 
Cro.  Car.  But,  if  two  joint-tenants  join  in  a  veal  a£lion,  and  one  die  after 

574.  Rex  V.  judgment  of  feverance,  the  adtion  does  abate ;  becaufe  it  is  founded 
51'rIJ:i3+.  "Poii  ^"  original  writ. 


Cro.  J  J 

30  Rep.  134. 
Read  v. 
Redman. 
Cro.  Jac.  19. 
Cro.  Car.  574 


For  the  fame  reafon,  if  two  parceners  join  in  a  real  a£lion, 
and  one  of  them  die  after  judgment  of  feverance,  the  adlion  does 
abate. 


II  Rep.  45. 
Godfrey's 
cafe. 

loRep.  134. 
xSaund.285. 


The  reafon  why  an  original  writ  abates  in  the  two  latter  cafes, 
is,  that  the  furvivor,  who  upon  the  death  of  the  other  became 
entitled  to  the  whole,  may  have  an  original  writ  to  recover  the 
whole  :  for  if  an  original  writ,  which  when  it  was  fued  out  was 
proper,  become  afterwards  untrue  or  unfit  for  the  party's  cafe, 
and  he  may  have  another  original  writ  which  agrees  with  the  real 
truth  of  his  cafe,  the  original  writ  does  abate,  notwithftanding 
the  alteration  was  occafioned  by  the  a£l  of  God ;  becaufe  the  law 
will  not  fufFer  a  party  to  recover  under  an  original  writ,  the 
words  of  which  are  falfe  or  unfit  for  his  cafe. 

But,  if  an  original  writ  become  after  judgment  of  feverance  un- 
true or  unfit  for  the  party's  cafe  by  fome  a£l  of  his  own,  the  wrrfc 
does  not  ipfofaclo  abate,  it  being  only  abateable  \  becaufe  it  would 
in  fuch  cafe,  provided  there  had  been  no  judgment  of  feverance, 
have  only  been  abateable. 

If  two  parceners  or  two  joint-tenants  join  in  a  writ  quare  itftr 
pedity  for  the  recovery  of  an  advowfon,  and  one  die  after  judg- 
f  The'' reafon  nient  of  feverance,  the  writ,  notwithftanding  it  is  an  original  writ, 
here  given,  does  not  abate :  becaufe,  as  the  advowfon  is  not  devifable,  the 
party  who  proceeded  in  the  fuit  would  have  recov^ered  the  whole 
if  the  other  party  had  lived,  and  confequently  no  new  right  is 
acquired  by  his  death. 


10  Rep.  134. 
Read  v. 
Redman. 


jinft.  197 

a86.  ^ 

10  Rep.  134 


does  not  ap 

pear  in  the 

books  refer 

red  to,  nor 

are  all  the 

lefeiences  applicable  even  to  the  fubjeil.  J 
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If  two  perfons  join  in  a  writ  of  error  brought  to  reverfe  a  judg-  icRep.135. 
mcnt,  and  one  die  after  judgment  of  feverance,  the  writ,  although  ^^^^  "' 

.     ,  •    •       ,         •         ,  1  ,  r  T        1    r  r  Redman. 

It  be  an  ongnial  writ,  does  not  abate  :  becaule,  as  the  dedgn  01  ^  ^     ^,_ 

the  plaintiffs  is  only  to  difcharge  themfeh'es  of  a  judgment,  the  Cro.  £liz. 

deceafed  party  could  not,  although  there  had  been  no  judgment  ^^' , 

of  feverance,  have  releafed  the  error.  117.616, 

The  death  of  one  of  the  plaintiffs  after  judgment  of  feverance  i  inft,  139. 

in  a  fuit  upon  a  writ,  audita  querela  does  not  abate  the  writ,  al-  ^''°'  ^''^• 

though  it  be  an  original  writ,  becaufe  nothing  can  be  recovered  cro.Tac.  19, 

in  the  fuit;  the  delign  thereof  being  only  to  get  rid  of  a  charge  6  Rep.  256. 

to  which  the  plaintiffs  ara  liable.  ioRep.135. 

If  an  a£lion  of  debt  be  brouglit  by  two  executors,  and  one  die  cro.  Eliz. 

after  judgment  of  feverance,  the  writ  does  not  abate  :  for  the  652. 

right  of  the  furvivor,  who  might,  if  the  Qther  had  lived,  have  re-  ^q^"' 

covered  the  whole  debt,  is  not  thereby  altered.  Hard,  317.' 

Went.  Cff.'of  Exec.  96.  104. 

A  writ  does  not  abate,  after  judgment  of  feverance,  becaufe  Bro.  Brief, 
the  party  againft   whom  judgment  has  been  given  was  an  alien  j   ^*'* 
for  advantage  (hould  have  been  taken  of  this  in  pleading. 

(H)  The  Confequence  of  Judgment  of  Severance  to 
the  Party  fevered. 

'TPHE  power,  which  a  party  againft  whom  judgment  of  fever-  Bro.  Proc. 
•^     ance  has  been  given,  had  over  an  a£lion,  is  thereby  fo  emirely  P'-  ^-• 
at  an  end,  that  his  name  can  never  after  be  made  ufe  of  in  any  of  %  °  '     '* 
the  proceedings. 

An  a£lion  of  debt  had  been  brought  by  fix  executors,  but  there  Cro.  Car. 
was  afterwards  judgment  of  feverance  againft  three  of  them;  and  ^^°• 
final  judgment  was  entered  in  the  names  of  the  three  who  had  farkhurfl-. 
proceeded  in  the  fuit.      It  was  afligned  for  error,  that  the  other  2Roii.Abr. 
three,  notwithftanding  the  judgment  of  feverance,  were  ftill  exe-  9^- 
cutors,  and  confequently,  that  they  ought  to  have  been  named  in 
the  final  judgment:  but  the  court  held,  after  ordering  precedents 
to  be  fearched,  that  the  final  judgment  ought  to  be  entered  only  in 
the  names  of  the  executors  who  had  proceeded  in  the  fuit. 

ywo  executors  had  joined  in  an  action  ;  but  there  was  judg-  Wentw.Off. 
ment  of  feverance  againft  one  of  them.     The  other  proceeded  to  °^Exec. 
final  judgment,  and  then  died.      As  the  furvivor  was  no  party  to  Dal'c°.^* 
the  final  judgnient,  it  was  holden,  that  he  could  not  take  out  exe-  pi.  17.  53. 
cution  upon  it.  P'-  3°- 

One  executor  may  uideed,  although  judgment  of  feverance  be  Godoiph, 
given  againft  him,  releafe  the  debt,  for  which  an  aclion  is  brought     '^^    ^"* 
in  the  name  of  him  and  another  executor,  at  any  time  before  final  Dai.  51. 
judgment:  but  this  does  not  proceed  from  any  power  he  has  over  p'-  ^7'  S3* 
the  adlion,  but  from  an  intereft  which  he  ftill  has  in  the  debt.  vven°w.off". 
The  prefumption  of  law  is  moreover,  that,  as  he  is  liable  to  of  Exec  104. 
aufwer  for  the  debt  fo  releafed,  it  being  a  devajfavity  his  co-exe- 
cutor  i^  not  thereby  injured, 

r)d4  H 
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j-"nk  zi|.        If  a  writ  of  partition  be  brought  in  the  name  of  three  parceners, 
f'*^^-  and  there  be  judgment  of  Severance  againll  one,  that  party  (hall, 

notwithftanding   the  judgment,  have  a  third  part  of  the  ellate  *, 
the  defigu  of  the  fuit  being  to  make  partition  of  the  eflate. 


g)uperfeDeaff* 


AStiperfedeas^  in  the  ftrift  fenfe  of  the  word,  means  the  fetting 
afide  or  annulling  of  an  aft. 
But  the  word  in  its  legal  acceptation,  means  the  preventing,  as 
well  as  the  fetting  afide  or  annulling  of  an  a£t. 

The  matter  which  falls  properly  under  this  title  (hall  be  ranged  ia 
the  following  order ; 

(A)  Of  the  different  Kinds  of  Superfedeas. 

(B)  Who  may  award  a  Writ  of  Superfedeas. 

(C)  In  what  Cafes  a  Writ  of  Superfedeas  may  be 
awarded. 

(D)  Of  certain  Writs  which  are  Superfedeafes   by 
Implication. 

1.  Of  a  Writ  of  Jiid'ita  ^erela. 

2.  A  Writ  of  fecond  Deliverance. 

3.  A  Writ  of  Habeas  Corpus  ad  faciendum  $5*  recipiendum, 

4.  A  Writ  of  Certiorari. 

5.  A  Writ  of  Error. 

(E)  Of  certain  Requifites,  which  are  neceffary  to  the 
making  of  a  Writ  of  Error  a  Superfedeas, 

1.  It  muft  be  allowed. 

2.  Bail  muft  be  put  in  thereto. 

3.  It  muft  be  proceeded  in  without  Delay, 

(F)  To  what  Time  a  Writ  of  Error  relates   as  a 
Superfedeas. 

(G)  What  the  Effed  of  a  Superfedeas  is. 

(H)  How  Difobedience  to  a  Superfedeas  may  be 
punilhcd. 
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(A)  Of  the  different  Kinds  of  Superfedeas. 

ASuperfedeas  is  fometimes  exprefs,  at  other  time  it  is  implied^ 
An  expvcfsfuper/edeas  may  hi  by  writ,  or  without  writ. 

When  it  is  by  writ,  the  perfon,  to  whom  the  writ  is  diredled, 
is  commanded,  to  forbear  the  doing  of  an  a£l  therein  mentioned; 
or,  if  the  a£l  have  already  been  done,  to  annul  it  as  far  as  pof- 
fible. 

If  an  exigent  have   been   awarded   againfi:   a  perfon,   he  may  Fitzh.  N.B, 
have   a  writ  direiled  to  the  {heriff,  commanding  him,  upon  the  2.36. 
perfon's   finding  fureties  to  appear  at  the  return  of  the   exigent, 
that  if  he  have  not  arrefted  him,  he  do  not  arreft  him,  but  fufFer 
him  to  go  in  peace  -,  and  that  if  he  have  arrefted  him,  he  difcharge 
him. 

Or  the  perfon  againft  whom  an  exigent  has  been  awarded  may,  JMJ. 
upon  finding  fureties  in  a  court  which  has  power  to  award  it,  have 
a  writ  of  fuperfed'eas,  diredled  to  the  ftierifF,  to  the  fame  efFe£l. 

An  cxpveis fuperfedeas  without  writ  is,  where  a  perfon  who  has 
purfuant  to  an  authority  in  him  vefted,  made  an  order  for  the  doing 
of  an  adl,  does,  by  a  fecond  order,  forbid  the  doing  of  the  aft. 

If  a  juftice  of  the  peace  have  made  an  improper  order,  he  may,  stra  6. 
upon  finding  that  he  has  fo  done,  by  a  fecond  order  fuperfede  the  Theinha- 

-.  ^  J  °  ■>      V  *  bitants  of 

termer  order.  Pancras  v.  The  Inhabitanuof  Rumbald. 

But,  if  the  a£l  direfted  by  the  former  order  to  be  done  were 
done  before  the  delivery  of  the  fecond  order,  it  is  doubtful  whe- 
ther this  fhall  annul  the  a£l ;  and  it  may  perhaps  be  proper,  that 
only  a  writ  of  fnper/edeas  fliould  have  a  retrofpeftive  power. 

Every  writ  is  a  fuperfedeas  by  implication,  by  which,  although 
no  writ  oi  fuperfedeas  have  iffued  thereupon,  the  doing  of  an  a£k 
is  prevented. 

But  a  writ,  which  is  only  a  fuperfedeas  by  implication,  cannot 
annul  an  aft,  which  was  done  before  the  writ  iflued. 

(B)  Who  may  award  a  Writ  of  Superfedeas. 

A  Writ  of  fuperfedeas  does  not  lie  from  any  other  court  to  the 
^^  court  of  Chancery  ;  but  this  court  may  award  a  writ  oi  fu' 
Perfedeas  to  a  writ  from  the  fame  court. 

If  one  perfon  have  fuedout  a  writ  of  fupplicavk  from  the  court  Fitzh.  N.B. 
of  Chancery,  for  arrefting  >nother  to  find   fureties  of  the  peace,  *33« 
the  perfon  againft  whom  this  writ  is  awarded,  may  have  a  writ  of 
fuperfedeas  from  the  fame  court,  commanding  the  ftierifF  to   for- 
bear to  arreft  him. 

A  writ  of  fuperfedeas  may  at  any  time  be  awarded  from  the 
court  of  Chancery  to  any  other  court. 

A  capias  ad  fat'isfaciendum  having  iflued  from  the  court  of  King's  Bro.  Supeif,, 
Bench,  a  writ  of  fuperfedeas  was  awarded  by  the  court  of  Chance-  P*'  S« 
ry,  commanding  thejuftices  of  that  court  tofurceafe.    This  vvrLt 

was 
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was  by  fome  thought  to  be  contrary  to  the  law :  but  Finch,  bf^ 
caufe  it  was  out  of  a  liighcr  court,  did  lurceafe,  and  no  further 
proceedings  were  had. 
Bro.  Peace,  If,  after  furety  of  the  peace  have  been  granted  by  the  court  of 
fl- 17-  King's  Bench,  a  writ  of  fupcrfedeas  come  from  the  court  of  Chan- 
cery to  the  jufticcs  of  that  court,  their  power  is  at  an  end. 

Any  court  of  record  at  Wejlininjler  irjay  in  term-time  award  a 
writ  oi  fuperfedeas,  to  any  writ  or  procefs  which  has  iiTued  from 
the  fame  court ;  or  to  the  proceedings  of  any  other  court,  in  cafe 
the  other  court  have  proceeded  in  a  matter  properly  conufable  in 
the  court  from  whence  the  writ  oi  fuperfedcas  is  awarded. 
Fit^h. N.B.  If  a  capias  or  an  exigent  have  been  awarded  againft  a  perfon, 
^S'J-  he  may  in  term-time  have  a  writ  oi  ft/per/edfas  out  oi  the  court 

which  awarded  it, 
Bro.  Supetf.       If  after  a  perfon,  who  is  fued  in  a  court  Chrifkian,  have  ob- 
pi- 13-  ^       taincd  a  writ  of  prohibition,  the  fpiritual  court  proceed  to  excom- 
Fitrh.N.B.  j^unication,  he  may  in  term-time  have  a  writ  oi  fi/perfcdcas  out  of 

the  court,  from  which  the  writ  of  prohibition  was  awarded. 
Salk.  293.  Heretofore  a  writ  oi  fupcrfedeas  to  a  writ  de  exconimumcato  capiendo 

Rex  V.         could  only  be  had  from  the  court  of  Chancery,  unlefs  the  court 
iPA'ier.         Chrillian  had  proceeded  after  the  awarding  of  a  writ  of  prohi- 
bition :  but,  as  every  writ  de  excommunicato  capiendo  mufl,  purfuant 
to  the  5  Eliz..  c.  23.  be  entered  of  record  in  the  court  of  King's 
Bench,  before  it  be  delivered  to  the  (heriff,  and   mufl;  likewife  be 
returned  to  that  court,  a  writ  oi  fupcrfedcas  may  at  this  day  be 
awarded  by  that  court. 
Tro.  Supeif.       If  an    accountant  of  the  court  of  Exchequer  be  fued  in  the 
{jl.  3S.  court  of  Common  Pleas,  the  court  of  Exchequer  may  in  term- 

time    award  a  writ  oi  fuperfcdeas  to  the  jullices  of  the  court  of 
Common  Pleas,  commanding  them  to  furceafe. 
jyi.l  Tlie  court  of  Exchequer  cannot  award  a  writ  o^  fuperfcdeas  to 

[(a)  The  the  jufl;ices  of  the  court  of  King's  Bench ;  becaufe  the  pleas  iij 
^ITtoca'iT"  *^^  latter  court  are  before  the  king  himfelf :  but  the  record  of  the 
the  wiic.  court  of  Exchequer  may  be  fliewn  to  the  court,  and  if  the  perfou 
bojkof  the  therein  fued  appear  to  be  an  accountant  of  the  court  of  Exche- 
S'JheTourt   q^er,  the  court  of  King's  Bench  will  difmifs  the  fuit  («). 

of  King's  Bench,  and  flicw  it  to  them,  and  there  demand  cognizmce  of  the  fuit,  in  confequence  of 
which  the  court  furceafed.  But  this  pradice,  which  arofe  from  this  odd  technical  reafon,  that  the 
kins?  cannot  command  himfelf,  has  fallen  into  difufe,  as  indeeJ  has  the  pradlice  of  fending  i  fuperffiieas 
to  tiie  court  of  Common  Fleas  ;  all  a£tions  in  which  the  revenue  is  concerned,  being  removed  as  weU 
out  of  the  courts  of  King's  Bench  and  Comn)'>n  Pleas,  as  out  of  .every  other  court  having  jurifdidtion, 
into  the  office  of  pleas  of  the  court  of  Exchequer,  fjmply  by  an  order  of  that  court,  which  operates  in" 
the  narureof  an  injunftion.     Anftr.  207,  20S.] 

Bro.  Superf.  If,  after  the  plaintiff  have  recovered  in  an  acliion  of  debt  upon 
pi-  "•  a  bond  in  the  court  of  Common  Pleas,  the  defendant  bring  a  writ 

of  error  in  the  King's  Bench,  and  the  plaintiff,  pending  the  writ, 
bring  another  action  of  debt  upon  the  fame  bond  in  the  court  of 
Common  Pleas,  this  court  cannot  award  a  writ  oi  fiiperfedeas  to 
the  fecond  action  :  but  the  court  of  King's  Bench  may. 

By  the   2  E.  3.  c.  8.  it  is  provided,  "  That  it  fhall  not  be  com- 
*«  maiided  by  the  great  nor  little  feal  to  difturb  or  delay  common 

«  right  i 
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^*  right  •,  and  though   fuch  commandment  do  come,  the  juftices 
*'  fhall  not  therefoic  furceafe  to  do  right  in  any  point." 

In  an  adlion  of  trefpafs  there  v/as  judgnaent  for  the  plaintiff,  Bro.  SuperC 
and  a  capias  was  awarded  for  the  fine  due  to  the  king.     And  an  ?';  *^- 
exigent  was  afterwards  awarded.      Hereupon  the  defendant  ob-^  238. 
tained  a  writ  of  a  fuperfedeas  under  the  privy  feal,  commanding 
the  juflices  to  furceafe  all  procefs  for  the  king.     The  writ  oi  fu- 
perft'deas  was  holden   to  be  confident  with  the  2  E.  3.C.  8.  for 
although  the  fine  arofe  upon  the  fuit  of  the  party,  the  king  may  at 
his  pleafure,  as  the  capias  was  not  executed,  put  a  ftop  to  all  pro- 
ceedings for  his  fine:  but,  if  a  defendant  have  in  fuch  cafe  been 
arrelled  upon  the  capias,  the  king  fliall  not,  unlefs  the  plaintiff  be 
fatisfied,  fet  him  at  liberty;  for  the  plaintiff  may  ele£l  to  have  thp 
(apias  for  his  execution. 

An  exprcfs  fi/pfifecleas  without  writ  can  only  be  granted  by  the 
perfon  or  perfons,  who  did  the  a6l  which  is  intended  to  be  fuper-, 
feded. 

Two  juftices  of  the  peace  may  by  a  fecond  order  fuperfede  a  Stra.  6. 
former  order  made  by  themfelves.  u-.,  ,,  .-r.       .     ti,  i  u  k-.   *    fo'^'"Lr. 

*  /  bitants  ot  Pancras  V.  The  Inhabitants  of  Rumbalii, 

But  a  court  of  quarter-feffions  cannot  by  their  order  fuperfede  Saik.  475. 
an  order  made  by  tv/o  iuftices  of  the  peace.  Theinha- 

•'  J  ^  bitants  of 

Ofwell  V.  The  Inhabitants  of  Woking. 

The  feme  jufl;ices,  by  whom  reflltution  was  awarded  upon  a  i  Hawk, 
conviction  on  an  indiftment  for  a  forcible   entry  found  before  Ij'''^"^^'- 
them,  may,  upon  the  infufficiency  of  the  indictment  appearing  to  h.  h.  p.^c. 
them,  fuperfede  the  award  of  rellitution,  in  cafe  it  have  not  been  no- 
executed. 

And  it  is  faid,  that  if  the  award  of  reftitution  were  made  by  Cro.Ell?. 
four  or  five  iuftices,  it  may  be  fuperfeded  by  'any  one  or  two  of  9^s-    Fitz- 

.1  •'  J  .     J  tr  J  J  William's 

taem.  „,-^ 

But  it  feems  to  be  agreed,  that  no  other  juftice  or  juftices  of  the  i  Hawk, 

peace,  nor  other  court  whatfoever,   except  the  court  of  King's  ^64-§6i. 
Bench,  have  a  power  to  fuperfede  fuch  award.  ^"'  ^  ^' 

If  one  juftice  of  the  peace  have  iffued  a  warrant  to  compel  a  i  Hawk, 

perfon  to  find  furety  of  the  peace,   any  other  juftice  may,  upon  ^■'^•<^'66. 

the  perfon's  entering  into  a  recognizance  before  him  for  keeping  Lm'b.  95 

the  peace,  fuperfede  the  former  warrant.  96.  99. 

(C)  In  what  Cafes  a  Writ  of  Superfedeas  may  be 

awarded. 

TF  a  capias  or  an  exigent  have  been  awarded,  the  perfon  againfl:  Fitzh.  n.B. 

-*■  whom  it  was  awarded  may,  whether  he  has  or  has  not  been  ar-  *36. 
refted  thereupon,  have  a  writ  oi  fuperfedeas. 

But  if  a  perfon  have  been  arrefted  upon  a  capias  adfatisfacien-  Fitzh.  N.B, 

dunii  no  writ  of  fuperfedeas  lies  j  becaufe  he  is  taken  in  execu-  *37' 
tion. 

If 
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If  a  declaration  be  not  filed  againfl:  a  defendant,  who  js  in  pri- 
fon,  within  two  terms,  he  may  have  a  writ  ol  fuperfedeas  :  but  the 
plaintiff  may  bring  a  fecond  a<5lion ;  for  notwithftanding  the 
former  a£lion  was  for  want  of  declaring  in  due  time  fuperfeded, 
the  caufe  of  acStion  remains. 

Two  flieep  having  been  diftrained,  the  owner  applied  for  a  writ 
of  fuperfc'deas.  It  was  hereupon  faid,  that  this  writ  lies  only  for 
the  perfon,  and  not  for  any  chattels :  but  by  Lacon  it  lies  for 
both. 

A  writ  oi  fuperfedeas  lies  to  procefs  of  outlawry. 

If  one  jufllce  of  the  peace  have  granted  a  warrant  to  compel  a 
perfon  to  find  furety  of  the  peace,  any  other  juftice  may,  upon  the 
perfon's  entering  into  a  recognizance  before  him  for  keeping  the 
peace,  ftiperfede  the  former  warrant. 

If  a  writ  oi  fiipplicavit  have  iflufd  from  the  court  of  Chancery, 
to  compel  a  man  to  find  furety  of  the  peace,  he  may,  upon  find- 
ing furety  in  that  court,  have  a  writ  oi  fiiperfedeas. 

Heretofore  if  a  juftice  of  the  peace  h".d  granted  a  warrant,  to 
compel  a  perfon  to  find  furety  of  the  peace,  the  court  of  Chancery 
or  King's  Bench  might,  upon  the  perfon's  finding  furety,  have 
granted  a  writ  oi  fuperfcdeas  to  the  warrant. 

But  by  the  21  Jac.  i.  r.  8.  §  3.  after  reciting,  that  divers  tur- 
bulent and  contentious  perfons,  defervedly  fearing  to  be  bound  to 
the  peace  or  good  behaviour  by  juftices  of  the  peace  of  the 
counties  where  they  dwell,  do  oftentimes  procure  themfelves  to  be 
bound  to  the  peace  or  good  behaviour,  in  the  court  of  Chancery 
or  King's  Bench  upon  infufficient  fureties,  or  upon  colourable  pro- 
fecutii)!!  of  fome  perfon  or  perfons,  who  will  be  re.uly  at  all  times  to 
releafe  them  :^t  their  own  phafure  ;  vvhcreupon  his  Majtdy's  writs 
oifiiperfcdeas  are  oftentimes  directed  to  the  jaitices  of  'he  peace,  and 
others  his  Majefty's  officers,  requiring  rlieai  md  every  of  them  to  for- 
bear to  arrefl  or  imprifon  the  parties  aforefaid  ;  by  means  whereof 
the  faid  turbulent  and  contentious  perfons  mifdemean  themfelves 
amongft  their  neighbours  with  impunity,  to  the  great  offence  and 
difturbance  of  their  neiglibuiirs  amongll  whom  they  converfe  and 
live,  to  the  aiVront  of  the  juitices  of  the  peace,  and  to  the  evil  ex- 
ample and  encour;igement  of  like  ill-difpofed  perfons,  it  is  enadled, 
**  That  all  writs  oi  fuperfeJeas^  granted  by  either  of  the  courts 
*'  aforefaid,  fh^ll  be  void  and  of  none  effe£i:,  unlcfs  fuch  procefs 
**  be  granted  upon  motion  in  open  court  firft  made,  and  upon 
<*  fuch  fuiHcient  fureties,  as  fliall  appear  unto  the  judge  or  judges 
"  of  the  fame  court  refpe<Stively  upon  oath,  to  be  afiefled  at  five 
<*  pounds  lands  or  ten  pounds  in  goods  in  the  fubfidy  book  at  the 
*'  leafl:;  and  unlefs  it  Ihall  aifo  appear  unto  the  faid  judge  or 
'*  ju.l^^es,  from  whom  ixxch  fuperfeJeas  is  defired,  that  the  procefs 
**  of  the  peace  or  good  behaviour  is  profecuted  againll  him  or 
*'  them  defiring  fuch  fuperfcdeas,  bond  fidc^  and  by  fome  party 
"  grieved,  in  that  court  out  of  which  i\x^  fnperjedeas  is  defired 
<'  to  be  awarded." 


If  a  perfon  in  a  writ  of  right  in  a  court-baron,  or  in  any  other  Fiuh.N.B. 
court,  vouch  a  foreigner  to  warranty,  the  tenant  may  fue  forth  a  *39- 
writ  of  fuperfedeas  clire<Sled  to  the  court,  commanding  them  not  to 
proceed  till  the  warranty  is  determined. 

If  a  court  Chriftian,  after  a  writ  of  prohibition  has  been  award-  jbid. 
ed,  proceed  to  excommunication,  and  a  writ  de  excommunicato  capi- 
endo be  awarded,  a  writ  oi  fuperfedeas  lies. 

It  has-been  holden,  that  no  writ  oi  fuperfedeas  fhall  be  awarded  iSid.  i8t« 
by  the  court  of  King's  Bench  to  a  writ  de  excommunicato  capiendo^  Anou. 
before  the  writ  is  returned  ;  becaufe  the   party,  as  the  contrary 
cannot  till  then  appear,  may  have  been  excommunicated  for  one  of 
the  caufes  mentioned  in  the  5  Eliz.  c.  23. 

But,  if  from  tlie  entry  of  a  writ  de  excomtnunicato  capiendo  in  the   loMocL 
court  of  King's  Bench,  it  appear  to  have  iflued  upon  a  fentence  of  ^5'»  3S*« 
excommunication  for  fome  caufenot  within  the  5  Eliz.  c.  23.  the  xheedl 
court  may  award  a  writ  oi  fi4perfedeas  wiihoMt  waiting  till  it  is  re-  Stra.43.. 
turned;  otherwife  the  party,  who,  if  taken  into  cuflody,  muft  at 
the  return  of  the  writ  be  difcharged,   m.ay  in  the  mean  time  be 
deprived  of  his  liberty,  upon  a  writ  which  ought  not  to  have  been 
awarded. 

It  was  in  a  modern  cafe  holden  upon  great  confideration,  that  Sayer,  257, 
a  writ  of  fuperfedeas  ought  not  to  be  awarded  to  a  writ  de  excom-  ^^^  ^■ 
municata  capiendo,  which  ilTued  from  the   court  of  Chancery  in      ^^  ^"'* 
England,  upon  -djignificavit  from  a  court  of  delegates  in  Ireland^ 
which  fat  under  an  autliority  derived  from  the  court  of  Chancery 
in  Enzland. 

If  a  plea  of  trefpafs  vi  et  armis  be  holden  in  a  flierlff's  court,  Fitzh.  N.B. 
the  defendant  may  have  a  writ  oi  fuperfedeas,  with  a  recital,  that  -39- 
plea  of  trefpafs  vi  et  armis  (hall  not  be  holden  in  a  lefs  court  than 
before  the  king  himfelf,  or  other  juftices  by  his  comm.andment. 

If  a  ftieriff  hold  plea  of  forty  (hillings^  a  writ  oi  fuperfedeas  ji,</. 
lies. 

If  a  man  fue  in  the  (lierifF's  court  for  an  entire  debt  of  more  ihid. 
than  forty  (hillings,  by  divers  plaints  each,  under  the  fum  of  forty 
flrilUngs,  the  defendant  may  have  a  writ  ol fup£rfdeas,  command- 
ing the  fherifF  not  tn  hold  plea  of  thofe  plaints. 

If  the  conftable  of  Dover  hold  plea  of  a  thing  which  he  ought  FIczh.  N.B.. 
not  to  hold  plea  of,  a  writ  of  fuperfedeas  lies.  ^^°' 

If  a  perfon,  who  on  the  account  of  privilege  ought  only  to  be  Vaugh  15^. 
fued  in  a  certain  court,  be  fued  in  any  other  court,  he  may  have  a  Buft»ci*  cafe. 
writ  of  fuperfedeas. 

But,  wiiere  a  peer,  being  in  cudody  upon  a  bill  of  Middlefex,  Sty.  177. 
moved  for  a  writ  of  fuperfedeas,  upon  a  fuggeftion,  that  he  ought  EariRiver*'*. 
not  to  have  been  arrelted,  the   court  directed  him  to  plead  his 
privilege ;  and  faid  they  could  not  upon  motion  take  notice  there- 
of. 

If  a  procefs  or  writ  have  iflued  erroneoufly,  or  improperly,  a 
writ  of  fuperfedeas  lies. 

In  an  action  upon  the  cafe  for  words  fpoken  in  London,  the  de-  Lit.  Rep. 
fendant  juftified  for  words  fpoken  in  the  county  of  Suffolk.    The  iH- 

plaintiff 
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Harvey's  plaintiff  replied  de  injuria  fun  propria^  and  fued  out  a  ventre  factai 
cafe.  Cro.  {q^.  £^yf,(JQf,  ^  A  wTit  oi  fupfr/edeas  wzs  awarded  i  hecz\x{G  ihc  veniri 
jac.  43.      j-^^.j^^  ought  to  have  been  for  the  county  of  Siif 


Jenk.  Cent.       If  a  writ  of  habere  facias  poJfe[fionem  have  iflued  erroneoufly  and 
5^-  been  executed,  a  writ  oi  fuperfedeas  will  lie  to  reftore  the  pof- 

feffion. 
iskin.  4.2a.  It  is  in  the  general  true,  that  a  writ  of  fuperfedeas  does  not  lie 
The  cafe  of  where  a  writ  of  attaint  is  brought ;  for  a  verditl  having  been 
Ero  s'uperf  ^ound  upon  the  oath  duodeciin  legal'nim  etprohorum  hominum^  the  law 
pi.  24.  will  not,  upon  fo  flight  a  ground  as  the  bringing  of  a  writ  of  at- 
Dyer,  81.  /    taint,  prcfume  that  it  is  a  falfe  verdict. 

Fitzh. N.B.       But  if,  after  the  defendant  in  an  adlion  of  trefpafs  v'l  et  armis 
237*  23S.     have  brought  a  writ  of  attaint,  the  plaintiff  fue  out  an  elegity  and  a 
capias  be  awarded  for  the  fine  due  to  the  king,  the  defendant  may 
have  a  writ  of  fuperfedeas  as  to  the  capias.,  upon  a  fuggeftion,  that 
fince  the  bringing  of  the  writ  of  attaint  the  plaintiff  has  fued  out 
an  elegit. 
zRoll.  Abr.       If  an  audita  querela  be  brought,   the  plaintiff,  if  the  audita  que-- 
<^93-  rela  be  founded  upon  matter  of  record  or  writing,  may  have  a 

Parrie.     *    ^rit  oi  fuperfedeas  to  flay  execution;    but  not  if  it  be  founded 
Pitzh.  N.B.  upon  matter  in  pais. 
104. 

Bro.  Superf.  pi.  24.     Koy,  145.     Cro.  Eliz.  3*^4.     Salk.  92.  ■* 

aRoU.Abr.       If  an  audita  querela  be  brought,  after  the  party  who  brings  It 
^?:  has  been  taken  in  execution,  he  may  have  a  writ  of  fuperfedeas  as 

Canyers.        to  his  body  *,  but  as  he  is  only  thereby  difcharged  for  a  time,  that 
Salk.  92.      he  may  the  better  profecute  the  audita  querela,  in  cafe  he  be  not 

relieved  upon  the  audita  querela,  he  fliall  again  be  a  prifoner  in 

execution. 
Bro.  Superf.       If  the  plaintiff  in  an  audita  querela,  after  having  been  non- 
pi-  35-  fuited,  bring  a  fecond  audita  querela,  he   lliall  not  have  a  \\Tit  of 
fuperfedeas. 

Heretofore,  if  a  writ  of  error  were  brought,  execution  might  in 

all  cafes  be  (laid  by  a  writ  of  fuperfedeas. 

[For  cafes  But  by  the  3  Ja.  I.  f.  8.  after  reciting,  that  his  Highnefs's  fub- 

upon  this      je£ls  are  now  more  commonly  withholden  from  their  juft  debts, 

fupra'voi.i.  ^"^  often  in  danger  to  lofe  the  fame,  by  means  of  writs  of  error^ 

333. J  which  are  now  more  commonly  fued  than  they  have  heretofore 

been,   it  is  enabled,    "  That  no  execution  fliall  be  ftaid  or  de- 

**  layed  upon  or  by  any  writ  of  error,  or  fuperfedeas  thereupon  to 

**  be  fued,  for  the  reverfing  of  any  judgment,  given  or  to  be  given 

**  in  any  action  or  bill  of  debt  upon  any  fingle  bond  for  debt> 

*'  or   upon    any  obligation  with  condition   for  the  payment  of 

*•  money  only  ;  or  in  any  a£tion  or  bill  of  debt  for  rent,  or  upon 

**  any  contradl: ;  in  any  of  the  courts  of  record  at  Wejlminjler, 

*'  or  in  the  counties  palatine  of  Che/ler,  Lancafler,  or  Durham,  or 

*'  in  the  courts  of  great  feffions  in  Wales,  unlefs  fuch  perfon  or 

*'  perfons,  in  whofe  name  or  names  fuch  writ  of  error 'fhall  be 

"  brought,  with  two  fuffident  fureties,  fuch  as  the  court  wherein 

«'  fuch 
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*<  fuch  judgment  is  or  (hall  be  given  fhall  allow  of,  fhall,  before 
**  fuch  ftay  made,  ox fuperfedeas  be  awarded,  be  bound,  unto  the 
**  party  for  whom  any  fuch  judgment  is  or  fhall  be  given,  by 
**  recognizance  to  be  acknowledged  in  the  fame  court,  in  double 
"  the  fum  adjudged  to  be  recovered  by  the  faid  former  judg- 
**  ment,  to  profecute  the  faid  writ  of  error  with  efFeft,  and  alfo 
*'  to  fatisfy  and  pay,  if  the  faid  judgment  be  affirmed,  all  and 
**  fingular  the  debts,  damages,  and  cofts  adjudged,  or  to  be  ad- 
**  judged,  Upon  the  former  judgment,  and  all  cofts  and  damages 
*'  to  be  awarded  for  the  fame  delaying  of  execution." 

The  defendant,  an  executrix,  pleaded  plcne  admimjlravit^  and  Cro.  Jac. 
there  was  judgment  againit  her  de  bonis  te/latoris.     Upon  bringing  3  5o- 
a  writ  or  error  it  was  moved,   that  the  Ihould  not  have  a  writ  of  ^.  pi^cf 
fuperfedeas  to  ftay  execution,  unlefs  bail  were  put  in  as  is  required 
by  the  3  Ja.  i.  tr.  8.     It  was  holden,  that  the  ftatute  does  not 
intend  that  there  fhould  be  bail  where  the  judgment  is  againfl: 
the  party  himfelf,  or  where  it  is  general  againft  executors:  but 
where  the  judgment  againft  executors  is  fpecial,  namely,  that  exe- 
cution fhall  be  of  the  goods  of  the    teftator,  and  damages  only 
of  their  own   goods,  it  is  not  rcafonable,  nor  the   intent   of  the 
ftatute,  that  the  executor  fliould  be  obliged  to  find  fureties,  to  pay 
all  the  judgment  may  be  affirmed  for  with  his  own  goods ;  and 
Cokey  Ch.  J.  faid,  it  had  been  ruled  according  to  to  this  difference 
in  the  court  of  Common  Pleas,  when  he  was  there. 

It  has  been    holden,  that   no  bail  is  necefTary  where  a  writ  of  Show,  14. 
error  is   brought  upon  a  judgment  in  an  a£tion   of  debt  upon  a  Ganetv. 
bond  for  payment  of  money    upon  a  bottomree   contrail;  for  Com.^iaa, 
that  fuch  bond  is  not  within  the  meaning  of  the  ftatute. 

But  it  is  in   a  later  cafe  laid  down,  that  if  the  contingency  Stra.476. 
mentioned  in  a  bottomree  bond   have  happened,  it  is  in  every  ^'"  ^' 
refpe£l:  a  bond  for  the  payment  of  money  only,  and  that  bail  muft     °"^^* 
be  put  in,  in  cafe  a  writ  of  error  be  brought  upon  a  judgment  in 
an  aftion  of  debt  upon  the  bond. 

A  bond  was,  with  condition  to  pay  money,  and  to  do  a  collateral  Carth.  2g. 
a£l.      It  was  holden,  notwithftanding  the  breach   affigned   was  Gerraid  v, 
only   the  non-payment  of  the    money,    that    the  bond  was  not  ^^"''y- 
within  the   3  Jac.  i.e.  8.  and  a  writ  of  error  brought   upon  a 
judgment  in  an  adlion  of  debt  upon  the  bond  was  allowed  with- 
out bail. 

But  where  the  condition  of  a  bond  was  for  the  payment  of  Stra.  959. 
500/.  at  a  certain  day,   being  the  fum  mentioned  in  certain  in-  l^efbordesv. 
dentures,  it  was  holden,  that  there  ought  to  be  bail  in  a  writ  of  "'^''^^^* 
error  brought  upon  a  judgment  in  an   acSlion   of  debt  upon  the 
bond;  for  that  the  material  part  of  the  condition  is  the  payment 
of  the  money,  the  other  words  being  only  added  to  fhcw,  that  the 
bond  and  the  indentures  are  both  fecurities  for  the  fame  fum  of 
500/. 

By  the  13  Car.  2.JI.  2.c.  2.  §  9.  after  reciting  the  3  Jac.  r. 
c.  8.  and  that  divers  other  cafes  within  the  fame  mifchief  are  not 
thereby  provided  for,  it  is  enadted,  "  That  no  execution  (hall 
•^.  be  (laid,  in  any  of  the  courts  therein  mentioned,  by  anv  writ 

'  *♦  of 
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<*  of  error,  or  fuperfedeas  xhtrtxx^on^  after  any  verdifl,  and  judg* 
*'  merit  thereupon,  in  any  a6i  ion  of  debt,  grounded  upon  the  flatute 
**  made  in  the  fecond  year  of  the  reign  oiEdward  the  Sixth  for  not 
<'  fetting  forth  of  tithes,  nor  in  any  adicn  upon  the  cafe  upon  any 
«'  promife  for  the  payment  of  money,  aftionyi/r  tron)ery  a£lion  of 
**  covenant,  detinue,  or  trefpafs,  unlefs  fuch  recognizance,  and  in 
"  fuch  manner  as  by  the  faid  a£l  is  direfted,  fhall  be  firft  ac- 
•*  knowledged  in  the  court  where  fuch  judgment  is  given." 

By  the  i6  ^  17  Car.  2.  c.  8.  <  3.  it  is  enadled,  "  That  no 
**  execution  fliall  be  (laid,  in  any  of  the  courts  mentioned  in  a 
*'  ft.itute  made  in  the  third  year  of  the  reign  of  James  the  Firft, 
**  by  writ  of  error  ox  fuperfcdeas  thereupon,  after  any  verdi6l  and 
•'  judgment  thereupon,  in  any  adlion  perfonal  whatfoever,  unlefs 
**  a  recognizance,  with  condition  as  in  the  faid  ftatute  is  dire6led, 
**  fliall  be  firft  acknowledged  in  the  court  where  fuch  judgment 
**  ftiall  be  given:  and  that,  in  a  writ  of  error  to  be  brought  upon 
*'  any  judgment  after  a  verditi  in  any  writ  of  dower,  or  in  any 
'*  a(rtion  ejeBwnejirmtCy  no  execution  fliall  be  thereupon  or  thereby 
**  ftaid,  unlefs  the  plaintiff^  or  plaintiffs  in  fuch  wTit  of  error  fliall 
•*  be  bound  unto  the  plaintiff  in  fuch  writ  of  dower  or  aftion  of 
*•  ejeclione  firma:^  in  fuch  reafonable  fum  as  the  court  to  which  fuch 
"  writ  of  error  fliall  bedire£led  fliall  think  fit,  with  condition,  that 
**  if  the  judgment  fliall  be  aflirmed  in  the  faid  writ  of  error,  or 
**  that  rhe  faid  writ  of  error  be  difcontinued  in  default  of  the 
*'  plaintiff  or  plaintiffs  therein,  or  that  the  faid  plaintiff  or  plain- 
**  tiffs  be  nonfuit  in  fuch  writ  of  error,  that  then  the  faid  plaintiff 
*'  or  plaintiffs  fliall  pay  fuch  cofts,  damages,  and  fum  or  fums  of 
**  money,  as  fliall  be  awarded  upon  or  after  fuch  judgment  af- 
**  firmed,  difcontinuance  or  ncnfuit  had." 

But  by  §  5.  it   is   provided,    '*  That  this  a£l,  or  any  thing 

**  therein  contained,  fliall  not  extend  to  any  writ  of  error  to  be 

*'  brought  by  any  executor  or  adminiftrator ;  nor  unto  any  a6tion 

**  popular,  nor  unto  any  other  action,  which  is  or  hereafter  fliall 

**  be  brought  upon  any  penal  law  or  ftatute,  except  actions  of 

**  debt  for  not  fetting   forth  of  tithes;  nor  to  any  inditlment, 

'*  prefentment,  inquilition,   information,   or  appeal  -,    any  thing 

*'  hereinbefore  expreffed  to  the  contrary  thereof  notwithftand- 

««  ing." 

Iro.  Superf.       It  is  irt  the  general  true,  that  a  writ  oi  fuperfedeas  cannot  be  had 

P'-  35-  upon  a  fecond  writ  of  error,  after  the  plaintiff  in  error  has  been 

pi.  55.  *       nonfuited  in  a  former  writ   of  error  in  the  fame  court,  of  fuch 

Latch,  57.    former  writ  of  error  has  abated  by  the  a£l  of  the  party,  or  has 

Stra,  SSo.  1015 

1  Vent.  I  CO.  But,  if  a  perfon  bring  a  writ  of  error  In  the  Exchequer-cham- 
ftRoU.Abr,  bgj.^  as  upon  a  judgment  of  the  King's  Bench,  before  judgment  is 
Sn^ith  V.  figned,  he  may  bring  a  fecond  writ  of  error,  and  have  a  writ  of 
Bwwles.  fuperfedeas  thereupon ;  for  the  firft  writ  of  error  being  a  nul- 
lity, becaufe  brought  too  early,  the  fecond  is  to  be  confidered  as 
the  firft. 

If 
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If  a  firfl  writ  of  error  abate  by  the  aft  of  God,  or  for  want  of  Latch,  57. 
form,  or  in  any  way  not  by  the  atl  of  the  party,  a  writ  oi  fuper-  ^{^^^^  \^^ 
fedeas  may  be  had  upon  a  fecond.  Err.  pi.  55.  pi.  i^o* 

It  was  formerly  holden,  that  if  one  writ  of  error  in  parliament  i  Vent.  31. 
had    abated  by  a  prorogation,    and   a  fecond    were    brought   in  Wonky  v. 
the   next  feffion,   a  writ  ol  fuperfedeas,  if  a  term  had  intervened,  ^lcV 9-. 
could  not  have  been  awai'ded  upon  the  fecond  writ  of  error ;  al- 
though the  firfl  did  not  abate  by  the  a£l  of  the  party. 

But  an  order  was  made,  about  the  year  1674,  by  the  Houfe  of  iVent.  266- 
Lords,  that  no  caufe  therein  depending  fnall  be  difcontinued  by  a  |i"''Eur2v. 
prorogation.  2  Lev.  93. 

It  has  fince  the  making  of  this  order  been  infifted,  that,  although  Bunb.  131. 
the  caufe  is  not  difcontinued  by  a  prorogation,  the  writ  of  error   "q^^^'^^"' 
does  abate -J  and  a  motion  was  made  in   the   court  of  Exchequer  Trin.  9G.1. 
for  leave  to  take  out  execution  in  fuch  cafe.      The  motion  was 
denied  ;  and  by  the  court — If  the  writ  of  error  be  abated  by  the 
prorogation,  you  may  take  out  execution  without  applying  to  the 
court  J  if  it   be  not,   the  court  cannot  give  leave  to  do  it.      The 
bufinefs  of  the    Houfe  of  Lords,  in  their  judicial  capacity,  goes 
over  from  feflion  to  feffion,  as  matters  below  do  from  term  to  \--f* /'f^ 
term  {a).  vol.  1.135.] 

Upon  the  reverfal  of  a  judgment  upon  a  writ  of  error  the  de-  Barnes, '■,99. 
fendant,  who  was  in  cuftody,  obtained  a  writ  ol  fuperfedeas  :  but  yier*'"  *. 
before  fhe  could  get  it  allowed,  fhe  was  charged  with  a  new  de-  *    , 

claration  at  the  fuit  of  the  fame  plaintiff.  Application  was  here- 
upon made  to  the  court,  and  flie  was  ordered  to  be  difcharged. 
Being  arrefted  a  fecond  time  for  the  fame  debt  for  which  the  firfl: 
a£lion  had  been  brought,  the  court  was  moved,  that  (be  might, 
upon  entering  a  common  appearance,  have  a  writ  of  y///>^r/^i/fdx. 
Wills^  Ch.  J.  and  Comps,  J.  were  of  opinion,  that,  as  (he  had 
Jiad  the  benefit  of  a  writ  oi  fuperfedeas  in  the  firfl  adlion,  which 
was  at  an  end  by  the  reverfal  of  the  judgment,  the  plaintiff  was 
now  at  liberty  to  proceed  in  a  fecond  adlion.  Denton,  J.  and  For-" 
tefcue^  J.  were  of  opinion,  that  (he  ought  to  be  difcharged  upon 
entering  a  common  appearance.  The  court  being  divided,  no 
rule  was  made. 

j^D)  Of  certain  Writs  which  are  Superfedeafes  by- 
Implication. 

I .  A  "Writ  of  Audita  ^erela. 

TT  is  in  one  cafe  laid  down,  that  if  an  audita  querela  be  brought  aRoU.Abr. 
"■•   upon  a  ftatute  merchant  before  execution,  ir  is  -2.  fuperfedeas  by  ^^^'  P  ■*" 
implication. 

But  it  is  in  another  cafe  laid  down,  that  an  audita  querela  is  S.nik.  92. 
never  -a  fuperfedeas  by  implication.  Grant."  '' 

Vol.  VI.  Ee  2.  A 


4iS  ^uperfctieaie?, 

2.  A  Writ  of  fecond  Deliverance. 

Lttcli;  7».         The  plaintiff  in  an  action  of  replevin  hnviiig  been  nonfuited, 

Anon.  the  defendant  had  judement  de  retorm  habcndo,  and  a  writ  ifl'ued 

■'   to  inquire  or  the  damages.      A  writ  or  lecond  deliverance  being 

afterwards  brought  by  ilic  plaintilF,  it  was  holden  to  be  a  Juper- 

fedeas  by  impHcation,  as  to  the  return  of  the  goods,  but  not  as  to 

the  writ  of  inquiry. 

3.  A  "Writ  oi  Habeas  Corpus  ad  faciendum  l^  recipiendum. 

I  Roll.  Abr.        A   writ    of  habeas  corpus  ad  faciendum    iff  recipiendum  does  fo 

493-  fuperfede  the  power  of  the   court  to   which  it  is  diredted,   that 

EUh  °"cro.  every  proceeding   after  it  is  ferved  and    before  a  procedendo   is 

Eiiz.  916.  awarded  is  void. 

Cro.  Car. 

261.    Salk.  3SZ.     iMod.  195. 

Skin.  244..         As  tlie  perfon  of  the   defendant  is  by  a  writ  of  habeas  corpus 
Dorington      ad  faciendum  l3f  recipiendum  removed  out  of  the  jurifdi£tion    of 
w.  £  win.      ^j^g  inferior  court,  new  bull  mull  be  put  in,  and  the  plaintiff  muft 
declare  de  novo. 

[Fidefupra,  Vol.  3.  tit   Habeas  Corpus,  pag,  440,  441,  ^f.] 

4.  A  Writ  of  Certiorari. 

Salk.  148.         A  writ  of  certiorari,  in  which  are  thefe  words  coram  nobis  termi- 

Crofs  V.  ^^^-  ^qIii„j,js  et  non  alibi,  fupcrfedes  all  proceedings  fubfequent   to 

Cro'.^Elii.  the  delivery  thereof,  although   the  record  intended  to  be  certified 

915-  be  never  certified. 

Cro.  Car. 

461.    Salk.  148.    2  Hawk.  c.  27.  §  64. 

iKeb.  93.         It  has  been  holden,  that  a  writ  of  certiorari  is  a  fuperfedeas  to 
P..-xv.SpeU  tj-jg  inferior  court  from  the  time  it  was  fued   out;  in  the  fame 
Moor  73.     iTi^riner  as  the  fuing  out  of  a  wrifr  oi  fuperfedeas  from  the  court 
wherein   a  record  is,  which  is  an  appearance  upon   record,  will 
avoid  an  outlawry  pronounced  after,    although  the  writ  oi  fupet'" 
fedeas  were  not  delivered  to  the  fherifT  before  the  quinto  exacius. 
do.  Eliz.  But  it  is  laid  down  in  other  books,  that  a  writ  of  certiorari  is  not 

5»v  f'"-  a  fuberfedeas^  until  it  is  delivered  to  the  court,  or  perfon  to  whom 
^jfg.  It  IS  direttcd. 

do.  Jac.  aSz.     6  jMod.  61. 

Sa!k.  144.  And  it  is  in  fonie  books  laid  down,  that  if  a  certiorari,  for  re-"- 
Rex  V.  moving  an  indictment  before  juftices  of  peace,  be  not  delivered 
^Mod.  61.    before  a  jury  is  fworn  for  the  trial  of  the  inditlment:,  the  jufticcs 

may  proceed. 
2Rtii.  492.       It  is  faid,  that  a  writ  o(  certiorari,  for  removing  a  recognizance 
Anon.  Jo  appear  at  the  next  general  aflize,  and  in  the  mean  time  to  be  of 

good  behaviour,  is  a  fuperfedeas  to  tlie  obligation  of  the  recog- 
nizances 

But 


But  It  is  laid  down  in  other  books,  that  although  the  recog-  Cro.jac. 
nizance  be  in  fuch  cafe  removed  by  the  certiorari,  the  defendant  4!?2. 
is  bound  to  appear  ;  and  that  in  default  of  appearance  it  (hall  be  ^°|^«''-Pye- 
forfeited.  1  Bulftr.  156.     2  Hawk.  P.C.  c.  Z7.'  \  6 J*. 

[Videfupra^  Vol.  i.  tit.  Certiorari  (D),  pag.  563.] 

5.  A  Writ  of  Error. 

A  writ  of  error  is  ■i.fuperfedeas  by  implication.  Cro.  jac. 

534.  Bifliopof  Oflbry'scafe.     Godb.  ,1.39. 

If  the  record  of  a  judgment  be  removed  by  a  writ  of  error  it  is  Uro.  Exec, 
neceflarily  zfuperfedeas ;  for  the  record  being  removed  it  is  impof-  p'-  68.  Bro. 
fible  for  the  juftices  of  the  court,  in  which  it  was,  to  award  exe-  pi"^i6  17. 

CUtion.  Cro,  Jac.  534.     Skin.422< 

And  when  the  record  of  a  judgment  is  not  removed,  it  would 
be  quite  unreafonable  that  the  law  fhould  fuffer  a  writ  of  error  to 
be  brought,  the  confcquence  of  which  may  be  a  reverfal  of  the 
judgment,  and  fufFer  execution  to  be  taken  out  upon  the  judgment, 
pending  the  writ  of  error. 

Some  of  the  parties'  names  having  been  omitted  in  a  writ  of  i  Mod.  z%. 
error,  execution  was  taken  out  upon  the  judgment;  the  plaintiff  y"!*^"*'. 
being  advifed,  that  the  record  of  the  judgment  was  not  removed 
by  this  defe£live  writ ;  but  it  was  holden,  that  although  the  record 
was  not  thereby  removed,  the  hands  of  the  court  were  fo  tied  up 
by  the  writ  of  error,  that  a  writ  of  execution  ought  not  to  have 
iflued.  Such  defed  may  be  a  reafon  to  qualh  a  writ  of  error : 
but  a  defedive  writ  of  error  is,  until  it  be  quafhed,  a  fiiper-^ 
fedeas. 

A  plaintiff  who  has  figned  judgment  in  a  real  a£lion  may,  if  12  Mod. 
his  entry  were  lawful  without  the  judgment,  enter  notwithftand-  393- 

'•       r  •.  1  r.i  •!•  r  Badger  r. 

ing  a  writ  of  error  is  brought :  for  he  does  not,  in  this  cale,  enter  Fio>d. 
by  virtue  of  the  judgment:  and  the  writ  of  error  fhall  not  put 
him  into  a  worfe  condition  than  he  was  before. 

J.N.  having  obtained  judgment  againft  J.  S.,  he  fued  out  a  2Rc!l.Abr. 
writ  of  capias  ad  fatisfaciendumy   to  which   the   return  was  non  ejl  49 1- 
inventus.     Hereupon  he  fued  out  ^fcire  facias  againft  his  bail,  and  xiiiierd, 
upon  the   return  thereunto  fued  out  a  fecond  fcire  facias.     Before 
the  return  to  the  iccoxiA  fcire  facias  the  defendant  brought  a  writ 
of  error:    it  was  holden  that  the  vi-rit  of  error  was  not  z  fnper- 
fedeas  to  the  proceedings  againft  the  bail ;  becaufe  thefe  are  found- 
ed upon  an  original  diiferent  from  that  upon  which  the  judgment 
is  founded. 

And  for  the  fame  reafon,  if  J.  iV.,  after  obtaining  judgment  iRoll.Abr. 
againft  J.  S.,  proceed  to  judgment  upon  a  fcire  facias  againft  his  ^^f     ' 
bail,  and  the  bail  bring  a  writ  of  error,  this   fhall  not  fuperfede 
execution  upon  the  judgment  againft  J.  S. 

But,  if  a  fcire  facias  be  brought  to  have  execution  upon  a  judg-  2R0II.  Atr. 
merit,  a  writ  of  error  brought  upon  the  judgment  will  be  a  fuper-  49o-  2-    . 
fedeas  to  the  proceedings  upon  the  fcire  facias^  becaufe  thefe  are 
founded  upon  the  fame  original  as  the  judgment  is. 

E  e  2  Upon 


Bro.  Err.  Upon  this  diftlnflion,  between  proceedings  founded  upon  the 

pi.  170.  fame  or  different  orifrinals,  it  was  formerly  holden,  that  altlioush 
400.  B.pl.4.  «*  '^^^'^  ^^  execution  cannot  ifl'ue  upon  a  judgment,  pending  a  writ 
Vyei,  32.      of   error,   an    a£lion  of   debt  may  be  brought   upon  the  ju<lg- 

ment ;  becaufe  the  action  of  debt  is  founded  upon  a  different 

original. 

But  this  do£lrine  was  long  ago^queftioned,  and  many  attempts 

have  been  made  to  overthrow  it. 
Dyer  32.  It   was  once  pleaded   to  an  aftion   of  debt  upon   a  judgment 

Anon.  brought,  pending  a  writ  of  error,  that  the  record  of  the  judgment 

was  removed  :  but  the  opinion  of  the  court  was,   that,  notwith- 

Handing  the  removal,  the  action  lay. 
Raym.  100.  It  is  in  onc  cafe  faid,  that  if  an  a£lion  of  debt  upon  a  judg- 
Adams  v.  ment  be  brought  before  a  writ  of  error,  the  a£lion  lies:  but  that  if 
V  ^  '"  '''  ■  the  writ  of  error  be  brought  firft,  the  action  does  not  lie. 
Skin.  3S8.  In  anfv.'er  to  this  diftin£lion  the  cafe  of  Limbuy  v.  Langham^ 
Orindviii  V.  ■^yi^jj.j-j  jg  cited  by  Do!ben  in  a  cafe  in  Shinner^  and  mentioned  in 
^    °  '       Sir  Thomas  Raymond's   Reports,  has  been  frequently  relied  upon  ; 

wherein  it  was  holden   by   all  the  judges,  that   a  writ  of  error, 

whether  it   be  brought  before  or  after  an  a£lion  of  debt  upon  a 

judgment,  is  not  z  Juperfedeas  to  the  a£lion. 
Carth.  T.  It  was  once  pleaded  in  bar  to  an  action  of  debt  upon  a  judg- 

Rogersv.  nient,  that  a  writ  of  error  was  depending  upon  the  judgment. 
Tiin.  '  This  plea  was,  upon  a  demurrer,  holden  to  be  bad  ;  but  the  opinion 
3jac.  2.       of  the  court  of  King's  Bench  was,  that  if  the  fame   matter  had 

been  pleaded  in  abatement,  it  would  have  been  good. 
Carth  191.        And  in  the  fame  term  a  plea  in  abatement,  wherein  the  fame 
Abyv  Bux-  rnatter  was  pleaded,  was  holden  by  the  court  of  King's  Bench  to 

ton,    rr,n.      1  ,  '^  "'  ° 

3  lac.  2.       be  good. 

Shiw.  14S.  But  another  plea  in  abatement,  wherein  the  Arnie  matter  was 
RottenhofTer  pleaded,  was  fliortly  after  holden  to  be  bad  ;  and  it  was  laid  down, 

V.  Lenthall      *  '  .  ..  .  .. 

Pdfch.      '    that  fuch  matter  pleaded  in  abatement   is   as  infufhcient  as  if  it 

zW.  &M.    had  been   pleaded  in  bar,  and   that  fuch  plea  in  abatement  had 

never,  except  in  the  cafe   of  Aby  v.  Buxtouy  been  holden  to   be 

good. 

Sid.  136.  At  another  time  a  diftinftion  was  taken,  between  an  aflion  of 

Adaijs  V.      debt  Upon   a.  judgment  of  the   court  of  King's  Bench,  and  one 

fjii.     '     '    upon  a  judgment  of  the  court  of  Common  Pleas,  or  of  any  other 

16  Car.  2.     court  out  of  which  the  record  of  the  judgment  is  removed  by   a 

•writ  of  error  ;  and  it    was  holden,  that   a  writ  of  error  is  not  a 

Juperfedeas  to  an    adlion  of  debt  brought  in   the  court   of  King's 

Bench  upon  a   judgment  of  that  court ;    becaufe  the  record,  as 

only  a  tranfcript  thereof  is  fent  upon  bringing  a  writ  of  error  intft 

the  court  of  Exchequer  or  the  Houfe  of  Lords,  remains  in  that 

court :  but  a  doubt  was  made,  if  fuch  action  would  not  lie  in  the 

"court  of  Common  Pleas,  upon  a  judgment  of  that  cc^art. 

This,  which  would   be  prejudicial  to   the  court  of  Common 

Pleas,  is  not  reconcileable  with  what  is  laid  down  in  divers  books. 

7H.  f*'.  31.       As  long  ago  as  the   feventh  year  of  Hetiry  the  Sixth  it  was 

^r^^^^      holden,  that  an  adion  of  debt  would  lie  in  the  court  of  Common 

\z  E.^.  6.  b. .  8  Pleas 


^upetretieajer*  421 

Pleas  upon  a  judgment  of  that  court,  notwithdanding  a  writ  of 
error  had  been  brought  upon  the  judgment. 

And  it  is  laid  down  in  divers  cales,  that  a  writ  of  error  is  only  2  Roll.  Abr. 
a  fuperfedeas  fo  far  as  to  bind  the  hands  of  the  court,  that  a  writ  4-9' •  ^• 
of  execution  cannot  be  iflued  upon  the  judgment.  '  j'lcv.  i^,. 

^2  Mod.  391. 

Upon  the  ftrength  of  thefe  authorities  it  was,  not  many  years  3  Lev.  yj-j. 
after  the  doubt  made  in  the  court  of  King's  Bench,  refolved  by  Gaiev.HilL 
the  court  of  Common  Pleas,  that,  although  the  record  of  a  judg-  ^  w.'&  M. 
ment  of  the  court  of  Common  Pleas  be  removed  by  a  writ  of 
error,  an  a£lion  of  debt  will  lie  in  that  court  upon  the  judgment 
pending  the  writ  of  error. 

At  length  courts  of  juflice  hit  upon  a  method  of  preventing 
the  effect  of  an  a£lion  of  debt  brought  upon  a  judgment  pending 
a  writ  of  error.  This  was,  (and  indeed  there  was  no  other  way 
of  doing  it,  without  determining  contrary  to  what  had  been 
holden  in  a  number  of  c^fes,)  by  making  a  rule,  that  upon  giving 
judgment  in  the  action,  execution  (hall  be  ftaid  until  the  writ 
of  error  is  determined. 

The  practice  of  making  fuch  rules  fcems  to  have  been  intro-  Skin.  i%%. 
duced  at  the  latter  end  of  the  reign  of  William  the  Third,    or  ^!'"'"''^  *• 
early  in  the  reign    of  Queen  Anne  :  for  in  the  fifth   year  of  the 
reign  of  William  and  Alary  it  was  holden  by  the  court  of  King's 
Bench,  that  fuch  a6lion  would  lie  j  and  no  notice  is  taken  of  any 
method  to  render  it  ineffe^lual. 

In  one  cafe,  which  was  in  the  fifth  year  of  the  reign  of  Anne^  t\  Mod.7S 
the  law  is  faid  to  be  fettled,  that  a  writ  of  error  is  z/uperfedeas  to  '^"""* 
all  proceedings  upon  a  judgment. 

But  it  appears  from  later  c^fes,  that  unlefs  application  be  made  1  Ba  n.  202. 
to  the  court  to  ftay  the  proceedings,  an  a£lion  of  debt  upon  a  Humphreyj 
judgment  may  not  only  be  proceeded  m,  pendmg  a  writ  01  error,  ^^j^^  qG.2. 
but  that  execution  may  be  taken  out  upon  the  judgment  in  fuch  Imd.  143. 
adtion. 

If  this  be  fo,  it  could  not  in  the  fifth  year  of  the  reign  of  Anne  Chrkfon  t. 
have  been  fettled,  that  a  writ  of  error  is  ?i  fuperfedeas  to  all  proceed-  ^J^^^' 
ings  upon  a  judgment :  but  it  was  probably  about  that  time  fettled,   130.2. 
that  if  an  action  of  debt  have   been  brought  upon  a   judgment, 
after  a  writ  of  error  has  been  brought  upon  the  judgment,  the 
court   will,    upon  giving  judgment  in  the  adlion  of  debt,  order 
execution  in  that  action  to  be  ftaid,  until  the  writ  of  error  is 
determined. 

Upon  a  rule  to  (hew  caufe,  why  a  writ  oi  fieri  facias  (hould  Saver,  166. 
not  be  fet  afide,  and  why  the  money  levied  thereupon  Ihould  not  be  ^'f""' '' 
reftored,  it  appeared,  that  a  writ  of  error  coram  vobis  had  been 
brought  and  allowed  ;  that  the  plaintiff's  attorney  had  been  ferved 
with  a  notice  of  the  allowance  before  the  writ  oi  feri  facias  was 
fued  out;  that  the  writ  of  error  was  not  determined  ;  and  that  the 
writ  oi  fieri  facias  was  fued  out  without  leave  of  the  court.  The 
rule  was  made  abfolute ;  and  by  the  court — A  writ  of  error  coram 
vobii  is  not  a  fuperfedeas  in  itfelf :  but  execution  gannot  be  taken 

E  e  3  out 
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out  whilfl  it  is  depending,  without  leave  of  the  court.  Tt  would 
be  very  unieafonable,  that  it  fliould  be  in  the  power  of  a  phiintiflF 
to  take  out  execution  upon  a  judgment  without  leave  of  the  court, 
whilft  a  queftion  is  depending  concerning  a  fa6t,  by  which,  in 
cafe  the  faft  be  as  it  is  alleged,  his  right  of  a£lion  will  be  de- 
ftroyed. 

^See  farther  on  this  Divifion ////>/-«,  Vol.  2.  tit.  Error  (H), 
pag-  47 7- J 

(E)  Of  certain  Requlfites,  wliich  are  neceflary  to 
the  making  of  a  Writ  of  Error  a  Superfedeas  by 
Implication. 


1 


T  has,  under  the  lad  head,  been  (hewn,  that  a  writ  of  error  is 
in  the  general  z  fuperfedeas  by  implication  :  but  it  fhould  be  re- 
membered, that  it  is  not  fo,  unlefs  certain  requifites  have  been  com- 
plied with. 

I.  It  mud  be  allowed. 


1  Mod.  »8.  It  has  been  holden,  that  a  writ  of  error  is  z  fuperfedeas  from  the 
Hughes  V.     time  of  its  being  fealed.     , 

Underwood.  " 

I  Vcntr.  30.     1  Keb.  is. 

Salk.  3*1.         But  the  better  opinion  is,  that  a  writ  of  error  is  not  ?ifuperfedeas 
Perkins  v.     xxr\\\\  it  be  allowed,  except  notice  of  its  having  been  fued  out  be 
Tvt^u^ll  given  to  the  defendant  in  error. 
I  Mod.  112.'  6  Mod.  130.     Poph.  132.     8  Mod.  147. 

1  Mod.  112.  Notice  to  the  defendant  of  a  writ  of  error  having  been  fued 
Lampiere  v.  qu^  \^  however  only  a  temporary  Juperfedeas  :  for  if  the  writ  be 
a  Venu.*  "°*  allowed  within  four  days  after  it  is  fued  out,  execution  may  be 
455.  taken  out. 

2  Keb.  129- 

Salk.  321.        The  allowance  of  a  writ  of  error,  although  no  notice  is  given 

Perkins  V.     ^f  j^g  having  been  fued  out,  makes  it  z  fuper/edeas  :  but,  although 

6  Mod  il'o.  ^  "^^^^  of  error  be,  from  the  time  of  the  allowance,  zfuper/edeas^  an 

iRoU.Abr.  attorney,  who  takes  out  execution   after   the  allowance,  is  not 

492-  guilty  of  a  contempt,  unlefs  he  had  notice  of  its  having  been  fued 

1  Ventr.30.  b      J  r  1  b 

Rep.  of  Pr.    out. 

in  C.  B.  35.  39.     Str.  632.     i  Modi  148. 

Stra.94g.  Other  writs  of    error,  being  writs   of  right,  are  allowed  of 

J^""*^  ^'  courfe  :  but  a  writ  of  error  coratn  vobis  cannot  be  allowed, without 
fvenV.207.  leave  of  the  court. 

Stra.  690. 

Sayer,  166.  And  the  court  will  not  give  leave  for  the  allowance  of  a  writ 
Ridout  V.      Qf  error  coratn  vobis.  unlefs  there  be  an  affidavit  of  fome  error  in 

fa£l ;  by  which,  in  cafe  the  fa£l  be  as  it  is  alleged,  the  plaintiff's 

right  of  a£lion  will  be  deftroyed. 
jBques  ▼.  [But,  although  it  be  true,  that  a  writ  of  error  is  ^.  Juperfedeas 

^"'°"»        from  the  allowance  j  yet,  as  it  is  the  pradice  co  fue  out  the  writ 

exm    ep.  ^^ 
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of  error  before  judgment  is  figned,  the  courts  have  faid,  it  fliall  279.  Doe  v. 
not  operate  as  an  allowance,  till  the  judgment  is  actually  figned,  ?,""''"'^8^» 
and  the  party  fliall  be  allowed  four  days  after  the  judgment  figned 
to  put  in  bail;  for  before  the  judgment  no  bail  can  juftify.  As 
to  the  fervice  of  the  allowance,  that  is  only  material  to  bring  the 
party  into  contempt,  if  he  proceeds  to  fue  out  execution  after- 
wards.]] 

2.  Bail  mufl  be  put  in  thereto. 

If  the  chief  juftice,  to  whom  a  v/rit  of  error  is  directed,  die  Barnes, 201. 
before  it  is  returned,  the  writ  becomes  ineffectual :  but  execution  Crambornc 

,  ,  1  1  r     '  .  V.  Quennei. 

cannot  be  taken  out  without  leave  ot  tne  court.  ^- 

Upon  a  rule  to  Ihew  caufe  why  \  fcire facias y  which  had  been  Sayer,  52. 
fued  out  upon  a  judgment,  fhould  not  be  fet  afide,  it  appeared,  *P''"  '^' 
that  a  writ  of  error  was  delivered  to  the  clerk  of  the  errors  before 
t\iC  fcire facias  was  fued  out:  but  that  bail  was  not  put  in  at  the 
time  of  fuing  it  out.  The  rule  was  made  abfolute ;  and  by  the 
court — Upon  the  delivery  of  a  writ  of  error  to  the  cleric  of  the 
errors,  it  becomes  z  fuperfedeas  to  z.  fcire  facias  upon  a  judgment; 
and  continues  to  be  fo  for  the  fpace  of  four  days  from  the  allow- 
ance of  tlie  writ ;  after  which  time,  if  the  plaintiff  in  error  ne- 
glect to  put  in  bail,  it  ceafesto  be  zfuperfedcas. 

Execution  having  been  taken  out  after  fpccial  bail  was  put  in  to  i  Keb.  690. 
a  writ  of  error,  becanfe  notice  was  not  given  of  bail  being  put  in,  ^^'^  p'^'^*" ** 
a  writ  oi  fiiperfedeas  was  granted  ;  and  by  the  court— The  putting  v.  Oapei. 
in  of  bail,  if  no  exception  be  taken  thereto,   is  fufficient  to  Hay  3Lev.  jiz. 
execution  ;  for  the  giving  of  notice  is  not  neceffary,  and   is  only 
done  for  the  fake  of  making  the  party,  who  takes  out  execution 
after  notice,  liable  to  be  proceeded  againft  for  the  contempt. 

In  an  ad  ion  againft  five  defendants,  damages  of  twenty  pounds  Barnes,2oz. 
were  found  by  a  verdiCl  againft  four  of  them,  and  five  (hillings  ^^^°^'*' 
againll  the  other,  who  had  fuffered  judgment  to  go  by  default.  A 
writ  of  error  was  brought  by  the  four,  in  the  name  of  him  againft 
whom  the  judgment  by  default  was  ;  and  as  he  was  not  obliged 
to  put  in  bail,  no  bail  was  put  in  :  the  court  gave  leave  to  take  out 
execution  notwithftanding  this  writ  of  error. 

A  writ  of  error  was  brought  in  the  court  of  King*s  Bench  Saik.  97, 
upon  a  judgment  of  the  court  of  Common  Pleas;  and  the  judg-  !j!"y  *'* 

»  ■'°.  -._  ...  .-  c  -t     ■       Richaidfon. 

ment  was  alnrmed.  Upon  bringing  a  writ  01  error  atterwards  in  smoj.  80. 
parliament  it  was  infifted,  that  no  new  recognizance  was  required  Stra.  fa;. 
by  the  3  Ja.  I.  c,  8.  but  by  the  court  ihe  firft  recognizance 
does  not  include  the  payment  of  cofts  to  be  affeffed  in  the  Houfe 
of  Lords ;  and  therefore  a  new  recognizance  ought,  within  the 
meaning  of  that  ftatute,  to  be  entered  into.  It  is  not  the  bufinefs 
of  this  court  to  inquire  whether  bail  were  put  in  to  the  firft  writ 
of  error ;  inafmuch  as  the  want  of  bail  does  not  prevent  the  pro- 
ceeding upon  a  writ  of  error,  for  it  only  prevents  its  being  zfitper* 
Jedeas, 

\VideJuprai  Vol.  i.  tit.  Error  (B),  pag.  338.] 
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3.  It  muft  be  proceeded  in  witHout  Delay. 

If  there  be  too  long  a  day  between  the  tefte  and  the  return  of 
a  writ  of  error,  or  if  the  plaintiff  in  error  do  net  remove  the  re- 
cord befort^  the  return-day,  execution  may  be  taken  out ;  it  plainly 
appearing  that  the  writ  of  error  was  brought  for  delay. 

A  motion  was  made  in  Michaelmas  term,  that  the  time  of  the 
return  of  a  writ  of  error,  brought  upon  a  judgment  of  the  court 
of  King's  Bench,  which  was  made  returnable  in  the  court  of  Ex- 
chequer in  Hilary  term  following,  might  be  ftiortened  -,  or  that 
the  court  would  award  execution.  As  to  the  fnit  point  the  court 
faid,  that,  as  the  writ  had  ilhied  from  the  court  of  Chancery,  they 
had  no  power  to  niah:e  any  alteration  therein.  As  to  the  fecond 
point,  the  court  faid,  that  the  law  is  open  to  all  men  ;  and  if  the 
return  be  as  fuggefted,  execution  may  be  taken  out:  for,  if  a 
writ  of  error  be  fued  out  v.'ith  too  long  a  return,  it  is  not  ■^.fiipcr- 
fedi'os. 

It  has  been  holden,  that  a  writ  of  error  returnable  ad proximum 
parHomentum  is  not,  by  reafon  of  the  diitance  of  the  return,  ay?/- 
perfedeas. 

A  writ  of  error  in  parliament  being  made  returnable  the  firfl: 
day  of  a  feiTion,  the  Houfe  was  moved,  that  if  the  plaintiff  in  error 
do  not  tranfcribe  the  record  within  eight  days  execution  may  be 
taken  out.  An  order  was  made  to  (hew  caufe  ;  but  it  was  after- 
wards difcharged  •,  for  that,  as  by  the  order  of  the  Houfe,  of  the 
13th  day  of  Jtily  1678,  fourteen  days  after  the  beginning  of  the 
feifion  in  which  a  writ  of  error  is  returnable  are  given  to  tran- 
fcribe the  record,  it  is  not  reafonable  that  the  defendant  in  error 
fliould  take  out  execution  within  that  time. 

But,  where  a  record  was  not  tranfcrlbed  within  fourteen  days 
after  the  beginning  of  a  feihon,  it  was  ordered,  that  the  record 
fhould  be  tranfcribed  and  certified  into  parliament  within  eight 
days,  or  that  the  defendant  in  error  fnould  be  at  liberty  to  take 
out  execution. 


I  Mod.  112. 
Anon. 


Barnes,  T9I; 
White  V. 
Morgan. 


BarneSjigS. 
Warwick 
V.  Figg. 


(F)  To  what 


of 


Time  a  Writ 
Superfedeas. 


Error  relates  as  a 


A  LTHOUGH  the  tefte  of  a  writ  of  error  be  before  judgment, 
^  it  is  good,  in  cafe  there  be  judgment  before  the  return  of  the 
v/rit. 

A  writ  of  error  being  returnable  on  the  effoin-day  of  Hilary 
term,  and  judgment  not  being  figned  till  three  days  after  the  effoin- 
day,  the  plaintiff,  apprehending  the  record  was  not  removed  by 
the  writ  of  error,  took  out  execution.  The  execution  was  fet 
afide  with  Cofts  -,  and  by  the  court — As  every  judgment  relates  to 
the  effoin-day  of  the  term  of  which  it  is  entered  \  the  record  was 
well  removed. 

Execution  having  been  taken  out  upon  a  judgment  figned  in  a 
Trinity  vacation,  notwithllandipg  the  allowance  of  a  writ  of  error 

returnable 
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returnable  in  the  Trinity  term,  it  was  fet  nfide  with  cofts  ;  and  by 
the  court — The  judgment,  although  fifrned  in  the  vacation,  related 
to  the  firft  day  of  the  preceding  term,  and,  confequently,  as  it 
was  figned  before  the  return  of  a  writ  of  error,  the  writ  of  error 
was  zfuperfedeas. 

The  plaintiff  having  obtained  a  verdict  at  an  affize  in  a  long  va-  3  Lev.  312. 
cation,  the  defendant  brought  a  writ  of  error,  which  v/as  allowed,  Smith  v. 
and  bail  put  in  on  the  24th  day  of  OHober  following.     Upon  the  Hob. '329. 
27th  day  of  Oclohtr  the  plaintiff  entercit  judgment  generally,  and  SMod.i4S. 
took  out  execution,  telle   the    firft  day  of  the   then   Michaelmas 
term,  which  was  executed  before  notice  was  given  of  the  writ  of 
error.     But  reftitution  was  awarded;  and   by  the  court — By  the 
putting  in  of  bail  to  the  writ  of  error  the  hands  of  the  court  were 
fo  tied  up,  that  the  execution,  although  no  notice  was  given  of  the 
writ  of  error,  is  void.     The  judgment  do^s  indeed,  the  entry  bet- 
ing general,  relate  to  the  firlt  day  of  the  Michaelmas  \.txvs\^  namely, 
the  23d  day  of  October^  and  the  execution  relates  to  the  fame  day  ; 
and,  confequently,  the  date  of  both  is  antecedent  to  the  allowance 
of  the  writ  of  error,  which  was  upon  the  24th  day  of  Oclober  :  but, 
as  the  judgment  is  founded  upon  a  verdicft  in  the  vacation  of  TV-i- 
niiy  term,  it  could  not  be  entered  till  the  quarto  die  pofl ;  namely, 
until  the  27th  of  Oclober y  before  which  day  the  writ  of  error  was 

allowed. 

A  plaintiff  not  having  figned  his  judgment  until  the  return-day  Rep.  ofPr. 
of  a  writ  of  error  was  paft,  the  queftion  was,  Whether  the  writ  of  '"  ^•.^*  5°- 
error  were  zfuperfedeas  F    It  was  holden,  that  it  was  not;  and  by  Avery.^ 

the  court — The  plointiff  may  fign  his  judgment  when  he  pleafes  ;  Mich. 

and,  as  he   did   not  in  IV16I  fign  it  till  after  the  return-day  of  the  ^^•^' 

writ  of  error,  the  writ  did  not  attach  upon  the  judgment. 

In  a  fubfequent  cafe  wherein  the  plaintiff,  .who  had  been  called  Rep.  of  Pr. 

upon  to  do  it,  delayed  the  figning  of  judgment  until  the  return-  !^*i^?,'  ''^' 

day  of  a  writ  of  error  was  paft,  the  court  ordered  him  to  pay  the  Warden. 

defendant  his  cods,  and  to  fue  out  a  new  writ  of  error  at  his  own  Eaft.  5G.3. 

expence.      The  reporter  of  this  cafe  cites  the   cafe  of  Harding  v. 

Avery,  and  adds  qucere  tameti ;  for  it   does  not  appear,  that  the 

plaintiff  has  in  this  cafe  in  any  manner  mifbehaved  himfelf. 

In   another  fubfequent   cafe,   wherein  the  plaintiff's  attorney,  Barnes.ajo. 

who  had  artfully   delayed  the   figning  of  judgment  until  the  re-  Ardenv. 

turn-day  of  a  writ  of  error  was  paft,  then   figned  judgment,   and  -^^  %g.z. 

brought  an  a6lion  of  debt  upon  the  judgment,  a  rule  was  made  for 

ftaying  proceedings  in  the  aclion ;  and  that  a  new  writ  of  error 

fhould  be  fued  out  at  the  attorney's  expence. 

In  a  very  modern  cafe,  the  plaintiff's  attorney,  notwithftanding  MS.  Rep. 

he  had  notice  of  the  allowance  of  a  writ  of  error,  delayed  the  fien-  f''*^'^*- 

r  •      1  -11  1  r    ^  •        r  n      Brandon. 

ang  or  judgment  until  the  return-day  or  the  writ  of  error  was  pait,  nil.  50.3; 
and  then  figned  judgment,  and  took  out  execution.  A  rule  was  in  C.  B. 
made  for  fetting  afide  the  execution,  and  that  a  new  writ  of  error 
fhould  be  fued  out  at  the  attorney's  expence  ;  and  by  Lord  Alarif- 
jield,  Ch.  J. — In  the  cafe  of  Arden  v.  Lamley,(fupra,)  a  rule  of  the 
fame  kind,  notwithftanding  there  are  fome  old  cafes  to  the  con- 
trary, was  made. 
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Cro.  Jac. 

•J79- 

Withers  v. 
Henley. 


J  Ventr.  2. 
Anon, 
ritzh.  N.  B. 
137. 

Jenk.  9Z. 
pl.  80. 

Jenk.  94. 
pj.  80. 


Barnes,  368. 
I'ejrhey  v. 


iVentr.  30. 
Cutton  V. 
Diintry. 
Hep.  of  Fr. 
inC.  B.  35. 
39- 


1  Rolt.Abr. 

491. 

bare  v.  Shel- 


2RoIl.Abr. 
49Z.  D.  pi. 6. 
IhiJ.  403. 
H.  pi.  z- 
Dyer,  98. 
Yclv.  6. 
1  Vent,  ass 

Cro.  Ellz. 

597- 

Charter  v. 
Pctei. 


(G)  What  the  EfFed:  of  a  Superfedeas  is. 

T  tPON  a  demurrer  to  a  declaratroii  in  an  a6lIon  of  falfe  im- 
*^  prifonmcnt  againfl;  afherift"it  was  faid,  that  as  the  defendant 
had  arrefled  the  plaintiff  upon  a  capias,  before  a  writ  oi  fuperfeJeas 
was  delivered  to  him,  he  was  not  bound,  the  arreft  being  lawful,  to 
difcharge  him,  but  may  return  the  writ  upon  which  he  was  ar- 
refted,  together  with  the  writ  oi fupcrfedeas^  for  the  court  to  do  as 
they  think  proper :  but  it  was  holden  unanimoufly,  that  the  writ 
o{  fuperfedeas  was  as  obligatory  upon  the  (heritT  to  difcharge  the 
plaintiff,  as  the  capias  was  to  arreft  him  -,  and  that  as  he  did  not 
obey  it,  he  is  liable  to  an  aftion  of  falfe  imprifonment. 

If  a  capias  ad fatiifaciendum  have  rffued  upon  a  Judgment,  and 
the  defendant  be  arrefted  upon  it,  the  fheriff  is  not  bound  to  dif- 
charge him,  notwithftanding  a  writ  oi  fuperfedeas  be  delivered  to 
him,  or  he  have  notice  of  the  allowance  of  a  writ  of  error ;  becaufe 
the  defendant  is  in  that  cafe  taken  in  execution. 

But,  if  the  perfon,  who  is  arrefted  upon  a  capias  ad fatisfacien* 
diim,  have  a  wr  t  oi  fuperfedeas  in  his  pocket,  and  deliver  it  to 
the  fheriff  immediately  upon  being  arreftedj  he  ought  to  be  dif- 
charged. 

After  the  reverfal  of  a  judgment,  the  defendant,  who  was  in 
cuftody,  fued  out  a  writ  oi  fuperfedeas :  but  before  (he  could  get 
the  writ  allowed,  the  plaintilFcharged  her  with  another  declara- 
tion. She  was,  notwithftanding  this  declaration,  ordered  to  be  dif- 
charged  ;  and  by  the  court— As  the  defendant  was  in  cuftody  at 
the  plaintiff's  fuit  only,  fhe  could  not  regularly  be  charged  with  a 
fecond  declaration  after  the  reverfal  of  the  judgment,  upon  which 
fhe  had  been  wrongfully  detained. 

If  goods  be  taken  in  execution  after  the  fuing  out  a  writ  ofy?<- 
perfedeas^  or  the  allowance  of  a  writ  of  error,  the  court,  although 
the  writ  were  not  delivered  to  the  fljeriff,  or  although  notice  were 
not  given  to  him  of  the  allowance  of  the  writ  of  error  before  the 
taking  of  the  goods,  will  order  reftitution,  or,  in  cafe  the  goods 
have  been  fold,  will  order  the  money  to  be  brought  into  court. 

It  has  been  holden,  that  if  before  fale  of  goods,  which  have  been 
feized  under  -.x  fieri  facias  ^  the  defendant  deliver  a  writ  oi  fuperfe- 
deas to  the  fiieriff,  he  fiiall  have  the  goods  again  •,  for  that  the 
property  is  not  altered  by  the  ftizure. 

But  this  cafe  does  not  feem  to  be  law  5  for  it  is  laid  down  in 
other  books,  that  if  an  execution  be  begun,  it  ftiall,  notwithftand- 
ing the  delivery  of  a  writ  oi  fuperfedeas  y  or  the  allowance  of  a  writ 
of  error,  proceed. 

Salk.  323.     Ld.  Raym*.  990. 

A  fheriff  having  feized  goods  under  z  fieri  facias  upon  a  judg- 
ment of  the  court  of  King's  Bench,  the  record,  before  the  fale  of 
the  goods,  was  removed  by  a  writ  of  error  into  the  Excheques- 
chamber,  and  a  writ  oi  fuperfedeas  was  awaked.     Upon  the  return 
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of  the  fiierliFto  tht  fieri  facias^  that  he  had  feized  the  goods,  and 
that  they  remained  in  his  hands  pr»  dejeciu  emptotum^  reftitution 
was  prayed.  It  was  holden,  that  as  the  execution  was  begun  be- 
fore the  writ  of  fuperfedeas  was  delivered  to  the  IherifF,  a  writ  of 
venditioni  exponas  (hould  be  awarded  to  perfect  it ;  and  that,  although 
the  plea-roll  be  removed  by  the  writ  of  error,  the  writ  of  vendi- 
tioni exponas  may  be  awarded  from  the  return  to  \\\t.  fieri  facias. 

But,  if  a  writ  of  execution  have  iflued  contrary  to  a  rule  of  Jenk.93. 
court,  or  upon  a  judgment  entered  irregularly,  it  may,  notwith-  P'-*°* 
flanding  it  has  been  in  part  executed,  be  fet  afide,  quia  improvide 
emanavii. 

If  a  perfon,  who  has  been  taken  in  execution,  and  his  lands  aRoll.Alw. 
extended  upon  a  ftatutc  merchant,  bring  a  writ  of  audita  querela^  493- 
he  may  have  a  writ  oi  fuperfedeas  quoad  his  perfon :  but,  as  the  con'yers!'' 
writ  o( fuperfedeas  is  awarded,  for  the  fake  of  giving  him  an  op«- 
portunity  of  profecuting  the  audita  quereluy  he  fhall,  in  cafe  he 
be  not  relieved  upon  the  audita  querehy  be  taken  into  cuftody 
again. 

Upon  a  rule  to  fhew  caufe,  why  a  judgment  fliould  not  be  fet  MS.  Rep. 
afide  for  irregularity,  [and  why  the  defendant  (hould  not  be  dif-  ^^idwin  t. 
charged  out  of  cuftody,  it  appeared,  that  eight  years  before  a  writ  ^f^' 
oi  fuperfedeas  had  been  awarded,  for  difcharging  the  defendant  out  14  G.  3.  In 
of  cuftody,  becaufe  he  was  not  charged  in  execution  in  proper  ^^^'jr  u- 
time  after  judgment  had  been  figned  againft  him ;  and  that  he  ca^,  which 
was  now  in  cuftody  upon  a  capias  ad  fatisfaciendum^  which  had  was  added 
iflued  upon  a  judgment  in  an  action  of  debt  upon  the  former  ^'y^^^'^'^ 
judgment.     The  rule  was  made  abfolute  ;  and  by  the  court — It  has  not  m'if- 
been  truly  faid,  that,  after  a  defendant  has  been  difcharged  out  of  ftated,  as  ta 
cuftody  for  want  of  being  charged  in  execution  rn  proper  time,  ment"of"tbc 
his  perfon  cannot  be  afterwards  taken  in  execution  upon   the  court,  and 
fame  judgment :  but  this  does  not  apply  to  the  prefent  cafe;  for  whether,, 
the  defendant  has  not  been  taken  in  execution  upon  the  judg-  jealbnine  of 
ment  in  the  former  a£lion,  but  upon  a  judgment  in  a  different  the  court, 
a£lion.  ^c  '^""''i 

not  read, 
that  the  rule  was  difcharged,  inflead  of  made  ahfalutt.  And  taking  It  fo,  it  perfeftly  accords  with  the 
doftrine  of  a  late  cafe,  that  a  fuperfedeas  obtained  after  judgment,  cannot  be  pleaded  in  bar  to  an  adlion 
on  that  judgment,  this  being  a  new  adion.  Topping  v.  Ryan,  i  Term  Rep.  273.  Befides  the  rule- 
that  a  prijoner  "who  is  once  Jup':rfedable,  alivays  ccrttinucs  fo,  only  holds  fo  long  as  he  remains  in  the  fame 
cufiody,  and  under  the  fame  prccejs,  Rofe  v.  Chriftfie  d,   i  Term  Rep.  591.] 

(H)  How  Dlfobedlence  to  a  Superfedeas  may  be 
punilhed. 

1  F  a  (herlff,  or  other  officer,  detain  a  perfon  in  cuftody,  who  Cro.  Jic 
■*   has  been  arrefted  upon  a  capias  or  an  exigent,  after  a  writ  of  379- 
fuperfedeas  delivered   to   him,    an  a£lion  of  falfe  imprifonment  Heniey"* 
lies,  I  Roll. Rep.  241.     3  Bulftr.  97.     Fitzh.  N.  B.  236. 

But  no  aflion  lies  for  detaining  a  perfon  who  has  been  arrefted  i  Ventr.  a. 
vpon  z  capias  ad  fatisfaciendum ;  becaufe  fuch  perfon  is  taken  in  ^"°J'jjg 

execution.  237.    Jenk.  92.  pi.  80! 

A  judge 
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a  Hawk.  A  judge  of  an  inferior  court  is  liable  to  be  punifhed  for  a  ccn- 

c.  22.  §  »8,  tempt,  if  he  proceed  in  a  caufe  after  the  delivery  of  a  writ  of 
habeas  corpus  ad  faciendum  et  recipiendum y  or  after  notice  of  the  al- 
lowance of  a  writ  of  error, 
ritzh.  N.B.       A  ftieriff  is  liable  to  be  punifhed  for  a  contempt,  if  he  proceed 
14.  Fitzh.    j„  g  caufe  in  his  county  court  after  the  delivery  of  a  writ  oijuper- 
fedeas. 


Replev.  31. 


Moor,  677.        Juftices  of  the  peace,  or  commlflioners  of  fewers,  are  liable  to 

Fitzwii-       ijg  puniflied  for  a  contempt,  if  they  proceed  in  a  matter  after  the 
liam's  cafe.      ,  ,,  r  •..     c        ^-         • 

3  Mod.  44.    delivery  or  a  writ  ot  certiorari. 

Cro.  Eliz.  915.     2  Hawk,  c.  22.  ^  28. 

1  Vent,  ^o,        A  flierifF,  who  has  taken  a  perfon,  or  the  goods  of  a  perfon,  in 

Cotton  V.  execution  after  the  delivery  of  a  writ  of  fuperfedeas,  or  after  no- 

Rep!"o^t'  Pr  *^^^  °^  ^^^  allowance  of  a  writ  of  error,  is  liable  to  be  puniihed 

in  C.  B.  35.  for  a  contempt. 

Barnes, 376.       If  an  attorney  take  out  execution  after  notice  of  the  allowance 

Hannot  v,  ^f  ^  ^j-jj-  Qf  error,  he  is  liable  to  be  puniflied  for  a  contempt. 

Jlep.  of  Pr.  inc.  3.35. 


^uretp  of  t|)e  i&eace^ 


SURETY  of  the  peace  is  a  recognizance  entered  into  to  the 
king  for  keeping  the  peace. 

Under  this  title  it  will  be  proper  to  (hew, 

(A)  In  what  Cafes  a  Juftice  of  the  Peace  may,  ex 
officio^  compel  a  Perfon  to  find  Security  for  keeping 
the  Peace. 

(B)  Who  may  crave  Surety  of  the  Peace. 

(C)  Againft  whom  Surety  of  the  Peace  may  be 
granted. 

(D)  In  what  Cafes  Surety  of  the  Peace  ought  to  be 
granted, 

(E)  The  Manner  of  granting  Surety  of  the  Peace  by 
the  Court  of  Chancery. 

(F)  The  Manner  of  granting  Surety  of  the  Peace  by 
the  Court  of  King's  Bench, 

(G)  The 
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(G)  The  Manner  of  granting  Surety  of  the  Peace 
by  a  Juftice  of  the  Peace. 

(H)  In  what  Cafes  a  Recognizance  for  keeping  the 
Peace  is  forfeited. 

(  I  )  In  what  Cafes  a  Recognizance  for  keeping  the 
Peace  may  be  difcharged. 

(A)  In  what  Cafes  a  Juftice  of  the  Peace  may,  ex 
officio^  compel  a  Perfon  to  find  Security  for  keeping 
the  Peace. 

A  Juftice  of  the  peace  may,  at  his  difcretion,  bind  all  thofe  to  Lamb.  77, 
*^  keep  the  peace,  who  in  his  prefence  fhall  make  any  affray,  or  ^J^•    ^^°- 
(hall  threaten  to  kill  or  beat  any  perfon,  or  fhall  contend  together  g^  1  Hawk! 
■with  hot  words  j  and  all  thofe  who  fiiall  go  about  with  unufual  c.  60.  §1. 
weapons  or  attendants  to  the  terror  of  the  people  ;  and  all  fuch 
perfons  as  he  fliall  know  to  be  common  barrators ;  and  all  who 
Ihall  be  brought  before  him  by  a  conftable  for  a  breach  of  the 
peace  in  the  prefence  of  fuch  conftable ;  and  all   perfons,  who 
having  been  before  bound  to  keep  the  peace,  fliall  be  convicted  of 
having  forfeited  their  recognizance. 

(B)  Who  may  crave  Surety  of  the  Peace. 

/\  L  L  perfons  under  the  king's  protection,  being  oifane  memo-  Lamb.  7% 
"*^  ry,  whether  natural-born  fubjefts  or  aliens,  good  fubje£ls  or  79' ^°- 
attainted  of  treafon  or  other  crime,  have  a  right  to  crave  furety  of  c.fto'.^z, 
the  peace. 

It  has  been  queftioned,  whether  Jews  or  Pagan«,  or  perfons  at-  Lamb.  80. 
tainted  o{ pramu/iirey  have  a  right  to  crave  furety  of  the  peace.         ^  Hawk. 

A  wife  may  crave  furety  of  the  peace  againft  her  huiband,  if  he  Fitzh.N.B. 
threaten  to  beat  her  outrapeoufly,  or  to  kill  her.  ^°- 

*'  •'  Lamb.  80; 

%  2  Lev.  128.     1  Hawk.  c.  60.  §4. 

A  woman  exhibited  articles  of  the  peace,  in  which  flie  called  Stra.  1231. 
herfelf  the  v/ife  of  the  defendant,  and  fet  forth  the  pendency  of  a  R«xv. 
fuit  in  the  ecclefiaflical  court  for  the  reftitution  of  conjugal  rights.     ^"^  "  ^^' 
When  the  defendant  came  to  put  in  bail,  he  defired,  that  the  re- 
cognizance might  not  be  taken  fo  as  to  carry  with  it  an  admiflion 
of  a  marriage :  and  the  court  ordered  it  to  be  in  thefe  terms  : 
*'  To  keep  the  peace  towards  our  Sovereign  Lord  the  King,  and 
**  all  his  liege  people,   and  particularly  towards  Hatifuih  Pemm^ 
"  who  hath  exhibited  articles  of  the  peace  againft  him  the  faid 
*<  James  Bambridge^  by  the  name  of  Hannah  Bamhridgey  wife  of 
«*  him  the  laid  James" 

Surety 
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Stra  1107.       Surety  0/  the  peace  may  be  craved  by  a  hufband  againfl  hi« 

Sims'scafe.     wifc. 
I  Hawk,  c.  60.  ^  4. 

PultiS.  It  Is  n«d,  that  furety  of  the  peace  is  ufually  granted  at  the  re- 

queft  of  one  perfon,  for  that  the  fear  of  one  perfon  can  fcarce  ever 
be  the  fear  of  another  ;  and  that  if  furety  of  the  peace  be  granted 
againft  two  or  more  perfons,  every  one  of  them  mufl  enter  into  a 
feparate  recognizance. 
MS.  Rep.  But  in  a  modern  cafe,  the  court  of  King's  Bench  allowed  three 
Rex  V.         women  to  file  joint  articles  of  the  peace  againft  three  men. 

Nettle  and  ■»  r  a 

two  others.    Mich.  13  G.  z. 

(C)  Againft  whom  Surety  of  the  Peace  may  be 

granted. 

Lamb.  8«.     qURET  Y  of  the  peace  may  be  granted  againft  every  perfon  of 
1  Hawk.       O  j}jf,^  memory,  whether  of  full  age  or  under  age. 

c.  60.  §  5« 

I  Hawk.  If  furety  of  the  peace  be  granted  againft  an  infant  or  feme 

60.  §  5.    covert,  who  cannot  themfelves  be  bound,  a  recognizance  muft  be 
""      '      entered  into  by  their  friends. 


Lamb.  S 1 . 


(D)  In  what  Cafes  Surety  of  the  Peace  ought  to  be 

granted. 

Lamb.  82.  T  F  onc  pcrfon  have  juft  caufe  to  fear  that  another  perfon  wil^ 
I  Hawk.  X  burn  his  houfe,  or  do  him  fome  corporal  hurt ;  or  that  he  will 
81^^473.      procure  a  third  perfon  to  do  him  fome  corporal  hurt,  furety  of  the 

peace  ought  to  be  granted. 
Bro.  Peace,        It  is  faid,  that  furety  of  the  peace  ought  not  to  be  granted  for 
pi.  22.  threatening  to  imprifon ;  becaufe  damages  may  be  recovered  in 

an  acSlion  of  falfe  imprifonment. 
Lamb.  83.         But  the  better  opinion  is,  that  it  ought  to  be  granted  in  fuch 
I  Hawk.       cafe,  becaufe  imprifonment  is  a  corporal  hurt.     The  reafon  given 
o.  ^7.    ^^^  .^^  ^^^  being  granted  is  no  more  conclufive  in  this  cafe  than 

in  that  of  a  battery  :  for  an  action  will  lie  for  a  batccry  ;  and  yet 

furety  of  the  peace  ought  to  be  granted  for  threatening  to  beat. 
Moor,  874.        Surety  of  the  peace  ought  to  be  granted  againft  a  hufljand,  if  he 
Sir  Thomas  cnye  liis  wife  unreafonable  corre6lion. 

Seymour's       " 

cafe.     Godb.  215.     Fitzh.  N.  B.  So. 


1  Keb.  2yo.       Divers  perfons  having  made  a  difturbance  in  a  church,  and 

Rex  V, 
DougUs. 


pulled  the  minifter,  who  was  reading  the  Common  Prayer,  out  of 

the  delk,  the  court  of  King's  Bench  gave  leave  to  exhibit  articles  of 

the  peace  againft  them. 
Dalt.  a66.         If  one  perfon  threaten  to  hurt  the  wife  or  child  of  another, 

furety  of  the  peace  ought  to  be  granted. 
Limb.  83.         But  furety  of  the  peace  ought  not  to  be  granted,  becaufe  onc 

perfon  thre^ens  to  hurt  the  fervant  or  cattle  of  another. 

1 1  Surety 
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Surety  of  the  peace  ought  not  to  be  granted  on  account  of  a  Dalt,  266. 
paft  beating,  unlefs  there  be  fear  of  future  danger  :  the  remedy  in 
iuch  cafe  being  by  'adion  ot  indi£lment. 

Surety  of  the  peace  ought  to  be  craved  foon  after  the  caufe  of  6Mod.  i^a. 
the  fear  on  account  of  which  it   is  craved  -,  for  the  fuffering  of  ^'^aS^^" 
much  time  to  pafs  before  it  is  craved  fliews,  tliat  the  party  craving 
-it  has  not  been  under  great  fear. 

(E)  The  Manner  of  granting  Surety  of  the  Peace 
by  the  Court  of  Chancery. 

A  T  the  common  law  it  was  fufficient,  in  order  to  obtain  procefs  Fitih.  n.B. 
"**•  for  furety  of  the  peace  from  the  court  of  Chancery,  for  the  79»  2®* 
party  who  craved  it  to  make  oath,  that  he  was  in  fear  of  a  corporal 
hurt  J  and  that  he  did  not  crave  furety  of  the  peace  from  mahce, 
but  for  the  fafety  of  his  perfon. 

But  by  the  21  Jac.  i.  r.  8.  after  reciting,  that  divers  turbulent 
and  contentious  perfons,  fome  out  of  malice,  and  others  in  hope  of 
gain  by  way  of  compofition,  do  oftentimes  upon  their  corporal 
oaths,  or  othcrwife  upon  falfe  fuggeftions  and  furmifes,  procure 
procefs  of  the  peace  or  good  behaviour  out  of  his  Majefty't  courts 
of  Chancery  and  King's  Bench  againft  divers  of  his  Majefly's  quiet 
iubjetls,  whofe  dwelUngs  and  abodes  are  for  the  moft  part  in 
counties  far  diftant  and  remote  from  the  faid  courts,  to  their  in- 
tolerable trouble  and  vexation  j  whereas  they  might,  upon  good 
caufe  (hewed,  receive  juftice  at  the  hands  of  the  juftices  of  the 
peace  in  the  counties  where  they  dwell,  it  is  enacted,  "  That  all 
**  procefs  of  the  peace  or  good  behaviour,  to  be  granted  or  award- 
**  ed  out  of  the  faid  courts,  or  either  of  them,  againft  any  perfon 
**  or  perfons  whatfoever,  at  the  fuit  of,  or  by  the  profecution  of, 
*'  any  perfon  or  perfons  whatfoever,  fliall  be  void  and  of  noae 
<'  effei^,  unlefs  fuch  procefs  fhall  be  granted  or  awarded  upon 
*'  motion  firft  made  before  the  judgeor  judr^esof  the  fame  courts; 
**  refpedlively  fitting  in  open  court  j  and  upon  declaration  in 
*«  writing  upon  their  corporal  oaths,  to  be  then  exhibited  by  the 
<*  parties  which  (hall  defire  fuch  procefs,  of  the  caufes  for  which 
♦*  fuch  procefs  (hall  be  granted  or  awarded  by  or  out  of  the  faid 
**  courts  refpe£lively,  and  unlefs  fuch  motion  and  declaration  be 
«'  mentioned  to  be  made  upon  the  back  of  the  writ,  the  faid  writ- 
«<  ings  there  to  be  entered  and  remain  of  record  :  and  if  it  (hall 
**  afterwards  appear  to  the  faid  courts,  or  either  of  them  refpe£l- 
*<  ively,  that  the  caufe,  exprefTed  in  fuch  writings,  or  any  one  of 
«  them,  be  untrue,  then  the  judge  or  judges  of  the  faid  courts,  or 
«'  either  of  them  refpecSlively,  (hall  and  may  award  fuch  cofts  and 
<*  damages  unto  the  parties  grieved,  for  their  or  any  of  their 
«  wrongful  vexations  in  that  behalf,  as  they  (hall  think  fit ;  and 
<*  that  the  party  or  parties  fo  offending  (hall  be  committed  to  pri- 
«<  fon  by  fuch  judge  or  judges,  until  he  or  they  (hall  pay  the  (aid 
<<  coits  aud  damages." 

If 
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Fiirh.  N.B.       If  articles  cf  the  peace  be  exhibited  in  the  court  of  Chancery, 
^-  and  oath  be  made,   that  the  furety  of  the  peace  is  not  craved  by 

the  party  from  m.ilice,  but  for  the  fafety  of  his  perfon,  a  writ  of 
fupplicavit  iflues,  duc£ted  to  the  juRices  of  the  peace  generally,  or 

to  fome  one  jutlice  of  the  peace,   or  to  the  flieriff,  commanding 

them  or  him  to  take  fecurity  in  the  fum  thereon  indorfed,  and  if 

the  party  refufe  to  find  fuch  fecurity,  to  commit  him  to  the  next 

gaol  until  he  do  find  fuch  fecurity. 
Bro.  Offic.         If  a  writ  oi  fupplicavit  be  directed  to  the  {herifF,  he  may  iflue  a 
r'  \?'n  r    P^^c^P^  to  ^  baililFto  arrefl  the  party  :  but  only  the  flieriff  himfelf 
g,     '    '  '  can  take  a  recognizance;   for  the  power  given  by  the  writ  being 

judicial,  It  cannot  be  delegated. 
Bro.  Peace,        If  a  writ  ofyJ//»/)/;V(7i>zV  be  dirciStcd  to  the  juflices  of  the  peace 
pi- 9-  generally,  only  the  juftice,  of  the  peace  to  whom  it  is  delivered 

■  ^'^'^'    can  grant  a  warrant  to  compel  the  party  to  find  fecurity.     The 

warrant  muft  likewife  be  made  returnable  before  the  juftice  of  the 

peace  to  whom  it  is  delivered ;  for  only  he  can  take  a  recognizance 

or  make  a  return  to  the  writ. 
1  Hawk.  The  recognizance  to  be  entered  into  before  the  juftice  of  the 

c.  6o.  §  15.  peace,  to  whom  a  writ  o'i  fupplicavit  is  directed  or  delivered,  muft 

be  in  fuch  fum  as  is  indorfed  upon  the  writ. 
aP.  Wms.         The  fum,  in  which  fecurity  is  to  be  given  upon  a  writ  oi  fuppli- 
201.  cavity  is  fometimes  very  large.     A  writ  of  fupplicavit  was  once  in- 

Clavering's        1      r  J   •      ..1       r  C  r 

cafe.  dorfed  in  the  ium  oi  4000  /. 

Fitzh.  N.B.       If  no  return  be  made  to  a  writ  of  fupplicavit y  the  party  who 

f '■  .      ,     fued  it  out  may  have  a  writ  of  certiorari,  iWxcOitd.  to  the  perfon 
Lamb.  108,        ,  ,  ■',  ^  ,.,.  .^,*. 

j^  who  ought  to  make  a  return,  commanduig  him  to  certify  the  writ 

oi  fupplicavit  y  together  with  what  has  been  done  thereupon. 
Fitzh.  N.B.       If  a  writ  oi fupplicavit  have  iflucd  from  the  court  of  Chancery 
Xj.  238.       againft  a  perfon,  he  may  by  himfelf  or  fome  friend  come  into  the 
court,  and  give  fecurity  there,  that  he  will  not  do  any  harm  to  the 
perfon  who  fued  out  the  writ  j  and  thereupon  he  fhall  have  a  writ 
of  fuperfedeaSy  reciting  the   writ  of  fupplicavit  and  the  fecurity 
given,  dive6led  to  the  juflices  of  the  peace  generally,  or  to  fome 
.    one  juftice  of  the  peace,   or  to  the  flieriff,  commanding  them  or 
him  to  furceafe  to  arreft  the  perfon  againft  whom  the  writ  oi  fup- 
plicavit iflued  ;  or  iti  cafe  he  have  been  arrefted  for  that  caufe,  and 
no  other,  to  deliver  him. 

(G)  The  Manner  of  granting  Surety  of  the  Peace  by 
the  Court  of  King's  Bench. 

Ante,  page      A  T  the  common  law,  the  oath  of  the  party  was  a  fufficient 
6Sb.  r\.  ground  for  the  court  of  King's  Bench  to  grant  furety  of  the 

peace ;  but  this  court  cannot,  fince  the  ftatute  made  in  the 
twenty-firft  year  of  the  reign  of  King  James  the  Firft,  grant 
furety  of  the  peace,  unlefs  articles  of  the  peace  are  exhibited  in 
open  court. 

Mullineux^ 
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MuUinetiXy  who  had  been  taken  mto  cuftody  upon  a  writ  oifup-  Skin.  6i. 
pUcavit  out  of  the  court  of  Chancery,  being  brought  by  a  habeas  '^""'neux'« 
corpus  before  Jonesy  juftice  ot  the  King's  Bench,  he  entered  into  a  "^^  ** 
recognizance  to  appear  in  the  court  of  King's  Bench  the  firft  day 
of  the  next  term.     He  j'ppeared  at  the  time  j   and  the  court  was 
moved,  that  the  articles  exhibited  in  the  court  of  Chancery  might 
be  read,  and  that  he  might  enter  into  a  recognizance  for  keeping 
the  peace.     No  rule  was  made;  and  by  the  court— The  record  is 
not  before  us.     If  the  witnefles,  who  fwore  to  the  articles  in  the 
court  of  Chancery,  had  been  here,  and  had  fworn  to  articles  to  the 
fame  effedl,  we  could  have  taken  a  recognizance ;  but  we  cannot 
now  do  it. 

If  articles  of  the  peace  are  exhibited  in  the  court  of  King's  Comb.  427. 
Bench,  and  oath  be  made  that  the  party  does  not  crave  the  furety  R"^*" '«. 
of  the  peace  from  hatred  or  malice,  but  for  the  fafety  of  his  per-  n.  b.  79. 
fon,  an  attachment  of  the  peace  iflues,  diretled  to  the  (herilfi 
commanding  him  to  take  a  bond  for  the  appearance  of  the  party 
in  the  court  of  King's  Bench,  at  the  return  of  the  att,achment,  to 
put  in  bail  to  the  articles,  and,  if  fuch  bond  be  not  given,  to  com- 
mit the  party  to  the  next  gaol. 

It  is  a  great  hardfhip,  that  it  {hould  be  in  the  power  of  one  per- 
fon  to  compel  another,  who  lives  in  a  very  remote  part  of  England, 
to  appear  and  enter  into  a  recognizance  in  the  court  of  King's 
Bench,  when  he  might  have  had  the  furety  of  the  peace  from  a 
neighbouring  juftice  -,  and  it  feems  to  have  been  the  opinion  of 
the  court  of  King's  Bench,  fome  years  ago,  that  a  ftop  ought  to  be 
put  to  this  vexation. 

Upon  a  motion  on  the  behalf  of  RuJJel  to  exhibit  articles  of  the  Comb.  4*7. 
peace  againft  feven  or  eight  perfons  who  lived   at  Nottingham^  ^"'^''■',1 . 
HoltyCh.].  faid,  then  we  (hall  give  feven  or  eight  perfons  the  g  w.  3. 
trouble  to  come  up  to  this  court  to  put  in  bail,  why  did  you  not 
go  to  a  juftice  of  the  peace  in  the  county  .''    The  complainant  an- 
fwered,  I  could   not  have  had  juftice   there,  they  are  relations. 
Hereupon  the  motion  was  gvzntcd,fc'd  h^e/itanftr. 

In  a  late  cafe,  wherein  the  court  of  King's  Bench  was  moved  MS.  Rep. 
on  the  behalf  of  Borough  for  leave  to  exhibit  articles  of  the  peace  "'j5°"S||.  * 
againft  ?^fl//,  leave  was   unanimoufly  refufed  ;  it  appearing  that  ,2(5.2. 
W'ait  lived  at  the  DevizeSy  and  that  Borough  had  not  endeavoured  [2  Burr. 
to  obtain  the  furety  of  the  peace  in  the  county  wherein   Walt  7^°-^-^''] 
lived;  and  by  Lord  Mansjieldy  Ch.  J. — Apply  to  the  magiftrates 
of  the  county,  and  if  furety  of  the  peace  be  not  granted,  come 
here  again. 

When  the  party,  againft  whom  articles  of  the  peace  are  ex-  6  Mod.  1^2. 
hibited,  comes  into  court  to  put  in  bail,  the  articles  muft  be  read  'i"°Qii«^'» 

,  .      '  r  »  V.  Lane. 

to  nim. 

Articles  of  the  peace  having  been  exhibited  againft  Lord  Vaney  Stra.  1203.' 
and  procefs  of  the  peace  having  iflued,   it  was  infifted,  when  he  i^ofd  Vanc"« 
came  to  put  in  bail,  that  the.fadis  charged  in  the  articles  were  not  x-i  Burr, 
a  fufficient  ground  for  granting  furety  of  the  peace ;  or  if  fuffi-  3o6.] 
cient,  that  the  fa£ls  were  falfe,  and  affidavits  were  otFered  to  dif- 
prove  them.     The  reading  of  the  affidavits  was  onpofed,  and  it 

Vot.VI,  Ff  was 
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was  faid,  that  the  courfe  of  the  court  had  always  been,  to  give 
fuch  credit  to  the  oath  of  the   party  as  to  order  fecurity  :  but  it 
was  admitted,  that  the  court  might  review  the  articles,  and  hear 
any  obje6lion  arifing  upon  the  face  of  them  ;   and  by  the  court— 
This  is  all  we  can  do.     The  reading  of  affidavits  to  difprove  the 
fafts  charged  in  the  articles  was  never  attempted  before  ;  and  wc 
mud  adhere  to  the  courfe  of  the  court,  which  is  to  take  the  arti- 
cles to  be  true.     Upon  reviewing  thefe  articles,  the  court  were  of 
opinion,  that  the  fa£ls  therein  charged  were  a  fufficient  ground  for 
granting  furety  of  the  peace. 
MS.  Rep.         Robert  Parnel  exhibited  articles  of  the  peace  againft  Sir  Thomas 
Rex  V.  Sir    Alkn^  Bart,  and  three  others ;  and  an  attachment  of  the  peace 
AiieiT^Bart.  i^^ed  againft  them.     Before  a  recognizance  was  entered  into, 
and  others.    Partiel  prefented  a  petition,  in  which  he  recited  fome  of  the  fa6l$ 
Hii  32G.2.  f^orn  to  in  the  articles,  and  endeavoured  to  explain  them.     Here- 

It  Burr 

I06.  S.  C,  J  upon  the  counfel  for  the  defendants  moved  for  a  rule  to  review 
the  articles,  and  fome  affidavits  were  read  to  contradi£l  the  fa£ls 
therein  charged.    Upon  reading  this  petition  and  the  affidavits,  in 
which  the  fa£ls  were  flatly  contradidied  by  five  or  fix  perfons,  a 
rule  was  made  to  (hew  caufe,  why  the  articles  {hould  not  be  re- 
viewed, and  that  Parnel  fliould  attend  upon  the  day  for  fhewing 
caufe.     He  did  attend,  and  the  court  was,  upon  the  whole,  fo  fatif- 
fied  of  his  having  been  guilty  of  perjury,  that  he  was  immediately 
committed  for  wilful  and  corrupt  perjury  ;  and  a  rule  was  mada 
that  all  farther  proceedings  upon  the  articles  fhould  ftay.     The 
rule  was  pronounced  in  thefe  terms,  and  not  to  take  the  articles 
off  the  file,  in  order  to  give  the  defendants  an  opportunity  of 
profecuting  P<jf«^/ for  perjury,  which  could  not  otherwife  have 
been  done. 
MS.  Rep.         Articles  of  the  peace  having  been  exhibited  by  John  Brown 
Rex  7.  Ben-  againft  Hannah  Bennett  and  three  others,  a  rule  was  made,  upon 
others.  Eaft.  reading  the  affidavits  of  the  defendants,  to  fhew  caufe,  why  the 
32  G.  2.       articles  (hould  not  be  reviewed.     It  was  fworn  in  the  affidavits, 
that  the  defendants  did  not  know  fuch  a  perfon  as  Brown  the 
articulant ;  and  befides  other  ftrong  fa£ls  fworn  to,  it  was  fuggeft- 
ed,  that  the  exhibiting  of  the  articles  was  a  freffi  contrivance  of 
the  defendant  Bennett's  hufband  to  opprefs  her.     No  caufe  being 
{hewn,  the  articles  were  ordered  to  be  taken  off  the  file. 
Stra.  835.         Upon  a  motion  for  a  mandatnus  to  three  juftices  of  the  peace  In 
f  ".*•         the  county  of  Brecon^  to  take  fecurity  upon  articles  of  the  peace 
exhibited  in  the  court  of  King's  Bench,  an  affidavit  was  produced, 
in  which  it  was  fworn  that  the  defendant,  who  lived  in  that 
county,  v/as  feventy  years  of  age,  and  fo  infirm  as  to  be  unable  to 
travel ;  and  Seymours  cafe,  M.  6  Ann.  was  cited.     A  mandamus 
was  awarded. 
Sayer,  252,       Upon  a  rule  to  (hew  caufe,  why  a  mandamus  fhould  not  be 
^^,1.'*         awarded  to  two  juftices  of  the  peace  in  the  country,  to  tak«  a 
recognizance  for  keeping  the  peace,  it  appeared,  that  articles  of 
the  peace  had  been  exhibited  in  the  court  of  King's  Bench ;  that 
the  defendant  was  In  prifon ;  and  that  he  was  fo  poor,  as  not  to 
be  able  t©  be  at  the  cxpence  of  a  habeas  corpus  for  bringing  him  up 

to 
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to  the  court ;  the  rule  was  difcharged  ;  and  by  the  court — It  has 
always  been  doubted,  whether  a  recognizance  for  keeping  the 
peace  can  be  taken  by  juftices  of  the  peace,  upon  articles  of  the 
peace  exhibited  in  this  court.  There  has  been  only  one  inftance, 
of  late  years,  wherein  a  mandamus  for  caking  fuch  recognizance 
has  been  awarded ;  and  in  that  cafe,  which  was  the  cafe  of  Rex 
V.  Leivisy  Trin.  3  G.  1.  there  were  very  particular  circumftances  ; 
namely,  that  the  defendant  was  feventy  years  of  age,  and  that  he 
was  fo  infirm  as  not  to  be  able  to  travel. 

[Upon  a  woman's  offering  to  exhibit  articles  of  the  peace  againft  Margaret 
two  perfons,  it  appeared  that  the  fa£l:s  charged  were  done  at  ""'J^^'»  <=»f«- 
Fortfmonth.     Upon  which  the  court  objedled  to  her,  that  fhe  1039.* 
ought  to  have  applied  to  a  juftice  of  peace  in  the  neighbourhood. 
It  was  anfwered,  that  if  there  fhould  be  any  particular  inconveni* 
ence  arifing  therefrom,  there  might  be  a  mandamus  to  a  juftice  of 
peace  in  the  county,  empowering  him  to  take  the  fecurity  there. 
The  court,  however,  came  to  this  expedient,  viz.  that  on  ifluing 
the  attachment  of  the  peace,  which  is  of  courfe  made  out  upon 
the  court's  receiving  the  articles  praying  fecurity  of  the  peace,  an 
indorfement  fhould  be  at  the  fame  time  made  thereon,  authorizing 
and  dire£ling  any  juftice  or  juftices  of  the  peace  in  the  county  of 
Southampton  to  take  the  fecurity  of  the  peace  there ;  fpecifying 
the  particular  fums,  wherein  the  principals  and  alfo  their  fureties 
(hould  be  bound.] 

If,  after  furety  of  the  peace  has  been  granted  by  the  court  of  Bfo.  Peaee, 
King's  Bench,  a  writ  oifuperfedeas  come  from  the  court  of  Chan*  P'*  '7' 
eery  to  the  juftices  of  the  court  of  King's  Bench,  their  power  is  at 
an  end  ;  and  the  party  is,  as  to  the  recognizance,  in  this  court  dif- 
charged. 

(G)  The  Manner  of  granting  Surety  of  the  Peace  by 
a  Juftice  of  the  Peace. 

A  juftice  of  the  peace  is  empowered  by  the  commiffion  of  the  LamV.  36, 
"*^  peace,  "  To  caufe  to  come  before  him  all  thofe,  who  to  any 
**  one  or  more  of  our  people  concerning  their  bodies  or  the  firing 
•*  of  their  houfes  have  ufed  threats,  to  find  fufficient  fecurity  for 
*'  the  peace  or  their  good  behaviour  towards  us  and  our  people, 
"  and  if  they  (hall  refufe  to  find  fuch  fecurity,  then  them  in  our 
•*  prifons,  until  they  fl.all  find  fuch  fecurity,  to  caufe  to  be  fafely 
"  kept." 

If  oath  be  made  before  a  juftice  of  the  peace  by  one  perfon,  of  Lamb.  8j, 
his  fearing  that  another  perfon  will  burn  his  houfe,  or  do  or  pro-  Fitzh^N.B. 
cure   to  be  done  to  him  fome  corporal  hurt,  and  that  he  does  not  j.^'^^^  /^^* 
crave  the  furety  of  the  peace  from  malice,  but  for  the  fafety  of  his 
perfon,  the  juftice  is  bound  to  grant  him  the  furety  of  the  peace. 

A  juftice  of  the  peace  may  grant  furety  of  the  peace  againft  a  1  Hawk. 
peer  \  but  it  is  faid  to  be  the  fafer  way,  to  apply  to  the  court  of  ^•^^°-  i^S* 
Chancery,  or  the  court  of  King's  Bench.  [a  peer  or 

peereft  cannot  be  bound  erer  ia  any  «her  place,  than  the  courts  of  King's  Bench  or  Crrancery.     4  Bl. 
Conun.ssi-l 
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It  is  fald,  that,  if  the  perfon  againft  whom  furety  of  the  peace 
is  craved  beprefent,  the  juftice  of  the  peace  may  commit  him  im- 
mediately, unlefs  he   ofl'er  fecurity  for  keeping  the  peace ;  and  a 
fortiori  that  he  may  be  required  to  find  fecurity,  and  be  committed 
for  not  finding  it. 

But  it  was  in  a  very  late  cafe  laid  down  by  Prattytlh.  J.  that  no 
perfon  ought  to  be  committed  by  a  juftice  of  the  peace,  for  not 
finding  fecurity  for  keeping  the  peace,  until  he  has  been  required 
to  find  fecurity,  and  has  refufed,  or  neglecled,  to  do  it. 

If  the  perfon,  againft  whom  furety  of  the  peace  is  craved,  be 
abfent,  a  warrant  for  committing  him  cannot  be  granted,  until  a 
warrant  has  been  granted  commanding  him  to  find  fecurity  for 
keeping  the  peace ;  and  the  warrant,  which  muft  be  under  feal, 
ought  to  fhew  the  caufe  for  which,  and  upon  whofe  complaint  it 
■was  granted. 

The  juftice  of  the  peace,  who  grants  a  warrant,  commanding  a 
perfon  to  find  fecurity  for  keeping  the  peace,  may  make  the 
warrant  fpecial  for  bringing  the  perfon  before  himfelf  only ;  for, 
as  he  has  moft  knowledge  of  the  matter,  he  is  beft  quaUfied  to  do 
juftice  therein. 

If  a  warrant  commanding  a  perfon  to  find  fecurity  for  keeping 
the  peace  be  general,  the  officer  who  executes  it  has  an  eledlion  to 
carry  the  perfon  before  what  juftice  he  pleafes,  and  may  carry  him 
to  gaol  under  the  fame  warrant,  if  he  refufe  to  find  fecurity  for 
keeping  the  peace  before  fuch  juftice  ;  for  the  warrant  has  thefe 
words  in'it,  if  he  JJmll  refufe  to  find  fecurity. 

If  a  perfon,  who  is  under  an  apprehenfion  that  furety  of  the 
peace  will  be  craved  againft  him,  give  fecurity  for  keeping  the 
peace  before  a  juftice  of  the  peace,  either  before  or  after  a  warrant 
is  granted  againft  him,  he  may  have  an  order  of  fuperfedeas  from 
the  juftice  ;  and  this  (hall  prevent  or  difcharge  him  from  an  arreft 
under  the  warrant  of  any  other  juftice  of  the  peace. 

A  writ  oifupcrfedeas  might  heretofore  have  been  had,  as  a  thing 
of  courfe,  to  a  warrant  of  a  juftice  of  the  peace,  commanding  a 
perfon  to  find  fecurity  for  keeping  the  peace.  [But  this  is  now  va- 
ried by  the  21  Jac.  I.  f.  8.  §3.  quod  -vide fupra,  tit.  Superfedeas  (C).] 

A  recognizance  for  keeping  the  peace  is  to  be  regulated,  as  to 
the  number  and  fufficiency  of  the  fureties,  the  largenefs  of  the 
fum  it  is  to  be  taken  in,  and  the  time  it  is  to  continue  in  force,  at 
the  difcretion  of  the  juftice  of  the  peace  by  whom  it  is  taken. 

It  is  faid,  that  a  recognizance  taken  by  a  juftice  of  the  peace  for 
keeping  the  peace  as  to  A.  B.  for  a  year,  or  for  the  life  of  A.  B., 
without  expreHing  any  certain  time,  which  fhall  be  intended  to  be 
for  the  life  of  A.  B.,  although  no  time  or  place  be  fixed  for  the 
appearance  of  the  recognizor,  or  he  be  not  bound  to  keep  the 
peace  as  to  all  the  king's  liege  people,  is  good. 

But  it  is  the  fafer  way,  to  bind  the  recognizor  to  appear  at  the 
next  feftions  of  the  peace,  and  in  the  mean  time  to  keep  the  peace 
as  to  all  the  king's  liege  people,  and  efpecially  as  to  the  party  who 
craved  the  furety  of  the  peace. 
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By  the  3  H.  7.  c.  i.  it  is  enabled,  "  That  every  juftice  of  the 
**  peace  within  this  realm,  that  (hall  take  any  recognizance  for 
^  keeping  the  peace,  fliall  certify,  fend,  or  bring  the  recognizance 
*'  at  the  next  fcflions  of  the  peace  where  he  is  or  hath  been  juftice, 
"  that  the  party  fo  bour^d  may  be  called." 

If  one  of  the  fureties  in  a  recognizance  for  keeping  the  peace  Lamb.  itj. 
die,  the  recognizor  is  not  obliged  to  find  a  new  furety ;  the  exe-  ^j''°*f"'^^» 
cutors  and  adminiftrators  of  the  dead  perfon  being  bound  by  the  i  hIwIi. 
recognii^ance.  <=•  60.  §  17, 

(H)  In  what  Cafes  a  Recognizance  for  keeping  the 
the  Peace  is  forfeited. 

T)Y  the  3  iif.  7.  c.  \.  it  is  enabled,  "  That  if  the  party,  who  is 
-*-'  "  called  at  a  feffion  of  the  peace  upon  a  recognizance  for 
*'  keeping  the  peace,  make  default,  the  default  fliall  be  there  re- 
**  corded,  and  the  recognizance,  with  the  record  of  the  default, 
*'  fliall  be  fent  and  certified  into  the  Chancery,  or  afore  the  king 
**  in  his  Bench,  or  into  the  king's  Exchequer." 

He  who  is  bound  to  keep  the  peace,   and  to  appear  at  a  feffion  Bro.  Peace, 
of  the  peace,  muft  appear  and  record  his  appearance,  otherwife  P'*  Y' 
his  recognizance  is  forfeited  ;  and  although  the  party  who  craved 
the  furety  of  the  peace  come  not,  to  pray  that  it  may  be  continu- 
ed, the  juftices  may,  at  their  difcretion,  order  it  to  be  continued  till 
another  feffion  of  the  peace. 

But,  if  an  excufe,  which  is  by  the  court  judged  to  be  reafonable,  1  Hawk. 
be  given  for  the  non-appearance  of  the  recognizor,  the   court  is  •^^  6°- §  18. 
not   bound  to  record  his  default,  but  may  difcharge  the  recogni- 
zance, or  refpite  it  till  the  next  feffions  of  the  peace. 

A  recognizance  for  keeping  the  peace  is  forfeited  by  the  doing  of  Lamb.  115. 
violence  to  any  perfon,  whether  it  be  done  by  the  party  bound,  or  prJ.  peace 
by  any  other,  by  his  procurement.  pi.  20.  iHawk.  c.6o.  §20. 

Upon  a  rule  to  fliew  caufe,  why  the  proceedings  upon  a  fcire  Sayer,  139. 
facias  (hould  not  be  llaid,  it  appeared,  that  th^  fcire  facias  was  ^^^J^'  ^^^ 
brought  upon  a  recognizance  entered  into  by  Stanley  and  his  bail,  i^is  bau. 
for  Stanleys  keeping  the  peace  as  to  all  the  king's  fubjefts ;  that 
the  recognizance  was  entered  into  in  confequence  of  articles  of 
peace  exhibited  by  J.  S.  againft  Stanley ;  and  that  Stanley  had  been 
guilty  of  alTaulting  J.  N.  The  rule  was  difcharged  ;  and  by 
Rider,  Ch.  J.— If  the  peace  have  not  been  broken  by  an  aflault  up- 
on the  perfon  who  exhibited  articles  of  the  peace,  the  court  will 
not  permit  a  proceeding  hy  fcire  facias  upon  the  recognizance  en- 
tered into  for  keeping  the  peace,  in  cafe  the  proceeding  appear 
clearly  to  be  vexatious  :  but,  if  the  recognizance  be  for  keeping 
the  peace  as  to  all  the  king's  fubje£ls,  as  well  as  to  the  perfon  who 
exhibited  the  articles,  the  court  will  not,  in  a  doubtful  cafe,  Hay 
the  proceedings  upon  z  fcire  facias ,-  becaufe  the  queftion,  whether 
the  breach  of  the  peace,  by  aflaulting  another  perfon,  did  amount 
to  a  forfeiture  of  the  recognizance,  may  be  determined  upon  the 
plea  of  not  guilty  to  th^  fcire  facias, 

F  f  3  A  re- 
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Lamb.  iiS.  A  recogtiizancc  for  keeping  th?  peace  is  not  forfeited,  where  an 
J  Hawk.  officer,  having  a  warrant  to  arrcft  a  perfon,  who  will  not  fuffer 
'  ^  himfelf  to  be  arrcflcd,  beats  or  wounds  him  in  an  attempt  to  arreft 
him, 
I  Sid.  176  ^^^  parent,  in  a  reafonable  manner,  chaftife  his  child  ;  a  maf^er 
177.  his  fervant ;  a  fchoolmafter  his  fcholar  ;  a  gaoler  his  prifoner  ;  or 

Lamb.  127,  3  hufband  his  wife,  neither  of  thefe  is  a  forfeiture  of  a  recog- 
14!,  150.     nizance  for  keepmg  the  peace. 
I  Hawk.  i-?.  Fitzh.  N.B.  80. 

And  without  enumerating  all  the  afTaults,  which  one  perfon 
may  make  upon  another,  without  forfeiting  a  recognizance  for 
keeping  the  peace,  it  may,  in  the  general,  be  faid,  that  the  recog- 
nizance is  not  forfeited  by  any  aflaul:,  whicli  could  have  been  julli- 
fied  in  an  atlion,  or  upon  an  indi£tment  for  the  afTauIt. 
Lamb.  T15.       A  recognizance  for  keeping  the   peace  is  forfeited  by  treafon 
I  Hawk.       againft  the  perfon  of  the  king,  or  by  any  unlawful  alTembling  in 
*'     '  »     ■  terron'm  popu/i. 

Lamb.  115.  It  has  been  holden,  that  words  which  tend  direflly  to  a  breach 
'a-^****'  ^^  ^^^^  peace,  as  challenging  a  man  to  fight,  or  threatening  to  beat 
Eiii.  86'.°*    ^  perfon  who  is  prefent,  amount  to  a  forfeiture  of  a  recognizance 

for  keeping  the  peace. 
Lamb.  115.       A  recognizance  for  keeping  the  peace  is  forfeited  by  threaten- 
ing to  beat  a  perfon  who  is  abfent,  if  the  perfon  tlireatening  after- 
wards lie  in  wait  to  beat  the  perfon  threatened. 
Cro.  Car.  A  rccoguizance  for  keeping  the  peace  is  not  forfeited  by  words 

*^H    ^*H    ^^  heat,  as  calling  a  perfon  knave,  liar,  or  rafcal :  for  although  fuch 
and  hi's  bail',  words  may  provoke  a  hally  perfon  to  break  the  peace,  they  have 
1  Hawk.       not  a  direct  tendency  thereto ;  nor  does  it  appear,  that  the  fpeaker 
c.  60.  ^22.  intended  to  carry  his  refentment  any  further. 
Cro.  Eiii.  Nay,  it  has  been  holden,  that  a  recognizance  for  being  of  good 

S6.   King's  behaviour  is  not  forfeited  by  fuch  words ;  and  h  fortiori  a  recoe:- 

cafe.      Mo.       .  r      1  •  ^  •  •'  ° 

249.  nizance  tor  keepmg  tne  peace  is  not. 

s  Hawk,  a, 

Cro.  jac.  A  recognizance  for  keeping  the  peace  is  not  forfeited  by  a  trcf- 

*^H    k       P^^^  upon  the  lands  or  goods  of  any  perfon,  unlefs  it  be  committed 

c.  60.  §25.  "^'ith  aftual  force. 

Dalt.  284.         Nor  is  it  forfeited  by  hurting  a  perfon  in  playing  at  cudgels  or 

'  ^^*^^  fi    ^^'-^  ^^^^  fport,  by  confent ;  inafmucli  as  fuch  fports,  which  tend 

'  to  promote  a£tivity  and  courage,  are  lawful. 
Bro.  Car.  But  a  recognizance  for  keeping  the  peace  is  forfeited  by  wound- 

**H  ,  ing  a  perfon  in  fighting  with  naked  fwords ;  becaufe  no  confent 
ilij^      '       can  make  fo  dangerous  a  thing  lawful. 

J  Hawk.  If  a  foldier  hurt  a  perfon,  by  difcharging  his  gun  in  exercifing, 

•.60.  §  27.  without  fufficient  caution,  it  is  not  a  forfeiture  of  a  recognizance 
aRoU.' Abr.  ^o^"  keeping  the  peace;  for  although  the  foldier  would  be  liable  to 
548.  an   action  for  the   damage  fuftained,  this  is  not  fuch  a  wilful 

breach  of  the  peace,  as  is  within  the  meaning  of  the  recogni- 
zance. 
I  Hawk.  A  court  of  quarter  feiRon  cannot  proceed  againft  a  perfon  for 

c.  60.  §  i3.  jjj5  forfeiture  of  a  recognizance  for  keeping  the  peace  :  but  the 

recognizance 
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recognizance  muft  be  fent  into  one  of  the  king's  courts  of  record 
at  IVeJimhiJler. 

Advantage  of  a  forfeited  recognizance  muft  be  taken  by  fcire  i  roH.  Abr. 
faciasy  and  not  by  indidment.  9oo-  Perrow's  cafe.   Cro.  Jac.  59S.    1  Hawk.  Wxi^ 

(  I  )  In  what  Cafes  a  Recognizance  for  keeping  the 
Peace  may  be  difcharged. 

1  F  the  perfon  who  has  entered  into  a  recognizance  for  keeping  Sav.  53. 
*'  the  peace  die,  the  recognizance  may  be  difcharged,  if  it  were  Halfhide'a 
not  forfeited  before. 

If  the  perfon,  who  has  craved  the  furety  of  the  peace  die,  the  1  Ley.  23c, 
recognizance  may  be  difcharged. 

A  releafe  from  the  perfon  upon  whcfe  complaint  It  was  entered  Bro.  Peace, 

into,  is  not  a  difcharf;;e  of  a  recognizance  for  keeping  the  peace;  P'"  '7- 

e  1  •  1-  II''-.       Lamb.  1 1 1^ 

tor,  as  the  recognizance  was  entered  into  to  the  kmg,  :t  is  not  m 

the  power  of  that  perfon  to  difcharge  it. 

A  recognizance  being  entered  into  by  a  hufband,  upon  articles  it  Mod. 
exhibited  in  the  court  of  King's  Bench  by  his  wife  to  keep  the  ^'L^,, 
peace  for  a  year:  a  motion  was  made  to  difcharge  the  recogni-  y. Lord^  ^ 
zance,  upon  a  fuggeftion  thnt  the  wife  confented  thereto.     No  George 
rule  was  made ;  and  by  Holt^  Ch.  J.— How  can  we  difcharge  a  ^°*^''''' 
recognizance  before  the  condition  thereof  is  performed. 

A  releafe  however  from  the  perfon,  upon  whofe  complaint  a  i  Hawk, 
recognizance  for  keeping  the  peace  was  entered  into,  may,  if  no  *=•  ^°-  §  '7« 
time  for  its  continuance  is  mentioned  in  the  recognizance,  be  an  j'    °  ' 
inducement  to  the  court  to  difcharge  it. 

The  demife  of  the  king  is  a  difcharge  of  a  recognizance  for  Bro.  Peace, 
keeping  the  peace  ;  for  as  the  condition  is  fervare  pacem  tiojiram^  ^'^  5- 
his  fuccelTor  cannot  take  advantage  of  a  breach.  ,-^y_* 

After  the  condition  of  a  recognizance  for  keeping  the  peace  is  Bro.Recogn. 
broken,  the  king  may  pardon  the  forfeiture:  but  the  king  cannot  pi- "•  Bro, 
releafe  the  condition  before  it  is  broken;  inafmuch  as  the  perfon,  o^T'^f 

,      r  1.1  •  1    •  1  rard.  pi. 24, 

upon  whole  complaint  the  recognizance  was  entered  mto,  has  an   1  Hav^k. 
intereft  in  the  condition.  '*'''•    ^  Hawk,  c  57.  4  34. 

It  has  been  holden,  that  if  a  recognizance  for  keeping  the  peace  2  Roll.  Abr. 
be  removed  by  a  writ  of  certiorari^  the  obligation  to  appear  upon  ^5*" 
the  recognizance  is  difcharged.  pi.a.Dait.i;?. 

But  this  would  be  highly  inconvenient;  and  it  feems  to  be  the  Cro.  Jac. 
better  opinion,  that  a  writ  of  certiorari  is  no  difcharge  of  the  ob-  *^^ 
ligation  to  appear  upon  a  recognizance  for  keeping  the  peace.  veiv.  207, ' 

1  Hawk. cay.  ^65. 

If  no  time  for  the  continuance  of  a  recognizance  for  keeping 
the  peace  be  me  u  oned  it  is  in  the  power  of  the  court,  by  which 
the  recognlzan.e  was  taken,  or  to  which  it  has  been  certified,  to 
difcharge  it  at  the.r  difcretion. 

The  pra£lice  of  courts  of  quarter  feffion  is,  to  continue  a  recog- 
nizance for  keeping  the  peace  from  fefiion  to  feflion,  until  it  be 
difcharged. 

Ff4  The 
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jz  Mod.  The  practice  of  the  court  of  Kuig's  Bench  is,  to  continue  tlie 

?5i-  perfon  bound  to  keep  the  peace  upon  his  recognizance  for  twelve 

Stra."s5<:.     rn*^"ths  ;  and   if  no   indi£iment    be  within  that  time  preferred 

againft  him,  to  difcharge  it  at  the  expiration  of  that  time. 
»  P.  Wms.        This  feems  Hkewife  to  be  the  practice  of  the  court  of  Chancery ; 
^°^*  .    ,     for  upon  a  motion  to  difcharge  a  writ  oi  fupplkavity  it  was  faid  by 
cafe.  Lord  Macclesfield^  Chancellour — The  application  is  too  early  *,  let 

[Seetoof*'-  the  party  Hay  until  a  year  is  expired,  and,  in  t!ie  mean  time,  let 
^■'-h   I       ^''^  ^^^  '^^'■^  ^°  behave  himfelf  peaceably. 

Groi'venor,  3  P.  Wms.  14.0.     Baynum  v.  Baynum,  Ambl.  63.     Ex  parte  King,  Id.  333.] 

King  V.  [A  motion  was  made  on  the  part  of  the  hufband  to  difcharge 

*^'"S'  an  order  for  ayirp/j/zVawVon  the  part  of  the  wife.     It  was  made  on 

Awbl.  z4o!  affidavits  J  and  the  cafe  was  faid  to  be  more  proper  for  the  inter- 

pofition  of  friends,  than  a  court  of  jultice.     Lord  Hardiviche-^ 

I  tliiuk  fo  too  :  but  when  it  does  come  before  a  court  of  juftice, 

the  court  muft  go  according  to  its  rules.     I  never  knew  a  writ  of 

fupplicavltf  or  rules  for  furety  of  the  peace  in  B.  R.  difcharged, 

unleis  it  has  appeared  to  be  a  mere  contrivance  and  falfity  ;  and 

V!de3Burr,  then  in  a  particular  inftance,   (or  two,  I  believe,)  I  have  known 

'9-*"  them  difcharged.     The  reafon  is,  that  they  are  for  prevention  :  if, 

therefore,  the  parties  conclude,  they  believe  their  lives  to  be  in 

danger,  the  court  will  not  try  thefe  fa£ls  upon  affidavits  on  both 

fides.     It  muft  therefore  be  fome  ftrong  cafe  to  (hew,  that  it  was  a 

mere  contrivance   or  falfity,  that  will  be  a  ground  to   difcharge  a 

writ  of  Jupplicavit  or  rule  of  furety  of  the  peace.      But  here  the 

fafts  are  not  at  all  denied,  and  I  am  to  take  care  of  the  perfon 

who  fwears  her  life  is  in  danger.     I  cannot  difcharge  this  order.] 
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SURETY  of  the  good  behaviour  is  a  recognizance  entered 
into  to  the  king  for  being  of  good  behaviour. 

A  recognizance  for  being  of  good  behaviour  in  fo  many  refpefls 
refembles  a  recognizance  for  keeping  the  peace,  that  the  guhig 
into  the  particular  confideration  thereof  would  be  little  more 
than  a  repetition  of  what  has  been  faid  under  the  title  Surety  of 
the  Peace, 

But  as  furety  of  the  good  behaviour  may  be  granted  in  fomc 
cafes  where  furety  of  the  peace  cannot;  and  as  a  recognizance 
for  being  of  good  behaviour  may  be  more  eafily  forfeited  than  % 
recognizance  for  keeping  the  peace,  it  v/ill  be  proper  to  (hew, 

(A)  In  what  Cafes  Surety  of  the  good  Behaviour 
may  be  granted,  where  Surety  of  the  Peace  ought 
not  to  be  granted, 

(B)  What 
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(B)  What  is  a  Forfeiture  of  a  Recognizance  for 
being  of  good  Behaviour,  which  would  not  have 
been  fo  of  a  Recognizance  for  keeping  the  Peace. 

(A)  In  what  Cafes  Surety  of  the  good  Behaviour 
may  be  granted,  where  Surety  of  the  Peace  ought 
not  to  be  granted. 

BY  the  34  E.  3.  c.  I.  juftices  of  the  peace  are  empowered 
*'  to  take  of  all  them  that  be  not  of  good  fame,  where  they 
•'  fhall  be  found,  fufficient  furety  and  mainprize  towards  the  king 
**  and  his  people." 

It  is  laid  down,  that  the  words  in  the  34  ^.  3.  tr.  i.  them  that  4inft. iSi. 
he  not  of  good  fame-,  extend  only  to  fuch  perfons  as  are  juilly  fuf-  2H.7.2.  B. 
pefted  of  having  formed  a  defign  to  break  the  peace.  ^"  ^' 

This  conflruftion  feems  too  narrow  :  for  the  words  them  that  be  Lamb,  nc, 
not  of  good  fame  do,  in  the  ufual  acceptation  of  them,  as  well  ex-  ^^6,  117. 
tend  to  perfons  of  a  fcandalous  behaviour  in  other  refpe£ls,  as  to  \  ^^ ^ 
thofe  who  give  juft  caufe  of  fufpicion  that  they  intend  to  break 
the  peace. 

A   good  deal  is  by  the  words  them  that  he  not  of  good  fame ^  Lamb.  117. 
which  are  words  of  great  latitude,  left  to  the  difcretion  of  juftices  iRoil.Rep. 
of  the  peace:  but  it   is  laid   down,  that  they  have  power  to  de-  paj^' ^^''l 
mand  furety  of  the  good  behaviour  of  thofe  who  fleep  in  the  day  1  Hawk.  * 
and  go  abroad  in  the  night ;  of  fuch  as  keep  fufpicious  company  ;  '^'''« 
of  fuch  as  .are  generally   fufpe£led   of  being  robbers  ;  of  eves- 
droppacsji^^  common  drunkards ;  and  of  all  others,  whofe  mifr 
behaviofff  'may  be  reafonably  intended  to  bring  them  within  the 
meaning  of  the  ftatute. 

The  author  of  an  obfcene  book  is  liable  to  be  bound  to  be  of  1  Hawk, 
good  behaviour,  as  a  perfon  not  of  good  fame.  ^'  73-  §9* 

Surety  of  the  good  behaviour  may  be  demanded  of  a  perfon  Lamb.  119. 
who  haunts  bawdy-houfes  ;  and  of  a  perfon  who  keeps  women  of  i2Mod,566. 
bad  fame  in  his  houfe  :  and  of  all  lewd  perfons.       ,,^  ,^^       u    \  ^'^°^^\ 

'  ^  14.0.  142.     1  Hawk.  c.  01.  §2, 

If  a  perfon,  who  has  no  vifible  means  to  enable  him  fo  to  do,  i2Mod.566. 
live  at  an  extravagant  rate,  he  may  be  compelled  to  find  furety  of  ciaxton's 
the  good  behaviour.  ^^  ^' 

If  a  perfon  have  been  guilty  of  exciting  the  people  to  difobe-  ^  V'ent.  224 
dience  to  the  law,  he  may  be  compelled  to   find  furety  of  the  ^'^l'^'  a^ 
good  behaviour.  cafe. 

If  one  perfon  lie  in  wait  to  hinder  another  from  coming  to  a  ^  Liii.  Pr, 
court  of  juftice,  furety  of  the  good  behaviour  may  be  demanded  ^^^'  ^49» 
of  him. 

If  J.  S.  offer  a  woman  money  to  buy  medicines,  to  deftroy  a  Cro.  Eiiz, 
child  of  which  Ihe  is  pregnant,  he    may  be  compelled  to  find  449    . 
furety  of  the  good  behaviour.  Witman,  ° 

Surety  of  the  good  behaviour  is  by  divers  llatutes  directed  to 
be  taken  of  the  offenders  againft  thofe  ftatutes:  as  by  the  i  M. 
fl.  2.  r.  3.  of  perfons  who  have  been  guilty  of  difturbing  any  li- 
cenfed  preacher. 

By 
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By  the  5  £//z.  r .  2 1 .  of  perfons  who  have  been  guilty  of  un- 
lawful fifiiing  or  hunting. 

By  the  23  Eliz.  c.   i.    of  perfons  who  negle<Sl   to  come  to 
church  for  the  fpace  of  one  month. 

By  the  i  Jac.  i.  r.  13.  of  perfons  who  have  been  guilty  of  un- 
lawful hunting,  or  of  dealing  deer  or  conies. 
Styles,  16.         A  juflice  of  the  peace  cannot  however  compel  a  perfon  to  find 
Broker's       furety  of  the  good  behaviour  upon  a  general  information. 

Cro.  Car.  Surety  of  the  good  behaviour  may  be  granted  for  words,  which 

**9-  tend  to  difturb  or  deter  an  inferior  officer  of  juftice,  as  a  conlla- 

Ueyw*          ^^^»  "^  ^^^  execution  of  his  office. 

a  Roll.  Rep.  128.     Palm.  127.     1  Ventr.  16.     1  Hawk.  c.  61.   §3. 

Cro.Ei;r.78.       It  may  likewife  be  granted  for  words  of  contempt  fpoken  to  an 
Simons  V.      inferior  magiftrate,  as  a  juftice  of  the  peace  or  a  mayor,  althDUgh 
I'ffawk.       ^^  ^^  ^^^  ^^  *^^  a£lual  execution  of  his  office. 
ibid.     1  Lev.  5z,  53. 

2  Roll.  Rep.  But  it  ought  not  to  be  granted  for  calling  a  perfon  rafca"?„ 
p*7-  knave,  liar,  or  drunkard  i  thefe  being  only  words  of  heat, 

Cro.  Eliz.  86.     i  Hawk.  Ibid. 

a  Lev.  107.  If  one  man  call  another  liar  in  Weftminjier-hall,  or  before  any 
Co^ns  V.  great  concourfe  of  people,  he  is  liable  to  be  bound  to  be  of  good 
7  Mod.  29.    behaviour. 

2  Vent.  345.  A  woman  may  demand  furety  of  the  good  behaviour  againft 
Smithfon's    j^g^  hufband,  if  he  be  guilty  of  ill  ufage  to  her. 

'  If  a  perfon  have  been  convifted  of  a  mifdemeanor,  it  is  ufually 

part  of  the  judgment,  that  he  fliall  find  fecurity  for  his  good  be- 
haviour for  fome  time. 

(B)  What  Is  a  Forfeiture  of  a  Recognizance  for 
being  of  good  Behaviour,  which  would  not  have 
been  fo  of  a  Recognizance  for  keeping  the  Peace, 

Palm.  129.  "iT  is  laid  down,  that  the  doing  of  a  thing,  for  which  the  doer 

Stamp  V.  i-  might  be  compelled  to  find  furety  of  the  good  behaviour,  is  a 

*  ^*  forfeiture  of  a  recognizance  for  being  ci  good  behaviour. 
Cro.  Car.  But  this  is  denied  to  be  law;  and  it  feems  to  be  very  unreafon- 

419-  ble.     The  good  of  the  publick  may  make  it  proper  in  fome  cafes, 

HeyvJa'rd.  *°  compel  a  fufpcfted  perfon  to  enter  into  a  recognizance  for 

1  Hawk,  being  of  good  behaviour :  but  it  would  be  extremely  hard,  that 

c.  6i.  §  5.  tj^e  recognizance  fhould  be  forfeited,  before  he  has  been  guilty  of 

mifbehaviour. 
Palm.  1*9.        A  recognizance  for  being  of  good  behaviour  is  forfeited  by 

Stamp  V.  jj^g  fpeaking  of  feditious  words. 

Cr9.  Car,  4.55.     i  Hawk.  c.  61.  §  6. 

J,  Roll.  Rep.  A  recognizance  for  keeping  the  peace  is  not  forfeited  by 
'99-  threatening  words,  unlefs  the  party  threatened  be  prefent :  but  a 

Hyde!"         recognizance  for  being  of  good  behaviour  is  forfeited  by  fuch 

words. 
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words,  although  the  party  concerning  whom  they  were  fpoken  be 
not  prefent. 

A  recognizance  for  being  of  good  behaviour  is  not,  in  the  gene-  Cro.  Elir. 
ral,  forfeited  by  words  of  heat,  as  calling  a  perfon  knave,  rafcal,  ^^; 
liar,  or  drunkafd.  K;;'/" 

But,  if  words  of  heat  are  fpoken  to  a  juftice  of  the  peace  in  iRoU.Rep. 
the  execution  of  his  office,  this  is  fuch  mifbehaviour  as  amounts  }S°-  ^^^' 
to  a  forfeiture  of  a  recognizance  for  being  of  good  behaviour  j    * '""  '^°* 
for  the  publick  good  requires  that  magiftrates  fliould  be  treated 
with  refpeft. 

A  recognizance  for  being  of  good  behaviour  is  forfeited  by  the  Lamb.  uS. 
recognizor's  having  a  number  of  armed  attendants,  although  he  »h.  7.2  b. 
have  not  been  guilty  of  a  breach  of  the  peace. 

If  a  perfon,  who  is  under  a  recognizance  for  being  of  good  be-  zLeon.  166. 
haviour,  is  arrefted  upon  fufpicion   of   felony,  and    afterwards  Crabdeii's 
cfcape,  it  is  a  forfeiture  of  the  recognizance;  and  by  the  court—  5^'^'.   , 
Although  the  arreft  was  tortious,  no  felony  having  been  commit- 
ted, the  recognizance  is  forfeited  by  the  efcape,  which  is  a  mifbe- 
haviour ;  it  being  the  duty  of  every  perfon  to  Hand  to  the  law,  and 
anfwer  to  every  thing  he  is  charged  with. 

When  a  recognizance  for  being  of  good  behaviour  is  purfuant  Lamb.  ii8» 
to  the  dire£lion  of  a  ftatute  entered   into  by  a  perfon,  who  has 
done  fomething  prohibited  by  the  ftatute,  the  being  afterwards 
guilty  of  another  offence  againft  the  ftatute  is  a  forfeiture  of  the 
recognizance. 

In  z/cire  facias  upon  a  recognizance  for  being  of  good  behavi-  0«- Jac. 
our,  the  breach  affigned  was,  that  the  recognizor  had  aflaulted  and  t"' 
beat  J.  5.,  but  it  not  being  charged  that  the  aflaiilt  and  beating  Hutchi'iB. 
were  vi  et  armisy  judgment  was  arrefted. 
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A  Tender  Is  an  offer  to  pay  a  debt,  or  to  perform  a  duty. 
Bringing  money  into  court  is  depofiting  money  in  court, 
for  the  fatisfaftion  of  a  debt  or  duty. 

Wherever  a  tender  of  money  is  pleaded,  and  the  debt  Is  not 
dlfcharged  by  the  tender  and  a  refufal,  money  may  be  brought 
into  court  without  leave  of  the  court :  nay,  the  money  tendered 
muft,  as  hereafter  will  be  fhewn,  In  fuch  cafe  be  brought  into 
court. 

In  all  other  cafes  leave  of  the  court  muft  he  had,  before  money 
c^n  be  brought  into  court 

The 
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The  nile,  under  which  leave  to  bring  money  into  court  is 
granted,  is,  in  fome  cafes,  as  in  the  cafe  of  an  ejedlment  by  a 
mortgagee,  founded  upon  a  particular  act  of  parliament. 

This  rule  is,  in  other  cafes,  founded  upon  the  difcretionary  power 
of  the  court. 

By  the  latter  rule  it  is  fometimes  ordered,  that,  upon  bringing 
money  into  court,  the  proceedings  in  the  action  (hall  be  ftaid. 

At  other  times  it  is  ordered,  that  the  money  brought  into  court 
fliall  be  ftricken  out  of  the  declaration  j  and  that  the  plaintiff  (hall 
not,  at  the  trial  of  the  iflue,  be  permitted  to  give  evidence  for  the 
faid  money. 

The  rule  by  which  the  money  brought  into  court  is  ordered  to 
be  ftricken  out  of  a  declaration,  is,  from  its  being  more  frequently 
granted,  than  that  by  which  it  is  ordered,  that  the  proceedings  in 
the  adtion  (hall  be  ftaid,  called  the  common  rule.     • 

As  the  common  rule,  which  was  introduced  to  fupply  the  de- 
feat of  having  made  a  tender,  is  the  only  one  which  is  connected 
with  a  tender,  it  is  not  intended  to  treat  profefledly,  under  this 
title,  of  any  other  rule  for  bringing  money  into  court. 

By  reafon  of  the  connexion,  between  making  a  tender  and 
bringing  money  into  court  upon  the  common  rule,  it  has  been 
thought  proper  to  treat  of  thefe  two  things  under  the  fame  title  : 
yet  the  defign  is,  that  each  ftiall,  as  far  as  it  can  conveniently  be 
done,  have  a  diftindt  confideration. 

■'-  Under  this  title  it  will  be  proper  to  fhew, 

(A)  By  whom  a  Tender  may  be  made. 

(B)  What  is  a  good  Tender. 

1.  As  to  the  Manner  of  tendering. 

2.  As  to  the  Thing  tendered. 

(C)  At  what  Place  a  Tender  muft  be  made. 

(D)  At  what  Time  a  Tender  muft  be  made. 

(E)  To  whom  a  Tender  muft  be  made. 

(F)  The  Confequences  of  a  Tender  and  Refufal, 

(G)  The  Confequences  of  being  ready  to  tender, 
when  the  Party,  to  whom  it  was  intended  to  have 
been  made,  was  not  prefent. 

(H)  Of  pleading  a  Tender. 

1.  In  the  general. 

2.  Where  Uncore prij}  is  pleaded. 

3.  Where    Uncore  priji  together  with    Tout  temps  prifl  is 
pleaded. 

4.  Where  a  Profert  in  Curia  is  pleaded. 

( I )  The 
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( I  )  The  Confequences  of  a  Profert  in  Curia, 

(K)  Of  bringing  Money  into  Court  upon  the  com- 
mon Rule. 

(L)  At  what  Time  Money  may  be  brought  into 
Court  upon  the  common  Rule. 

(M)  Of  pleading  where  Money  has  been  brought 
into  Court  upon  the  common  Rule. 

(N)  The  Confequences  of  bringing  Money  into  Court 
upon  the  common  Rule. 

(O)  In  what  Cafes  a  Tender  may,  in  the  general,  be 
made,  or  Money  may  be  brought  into  Court  upon 
the  common  Rule. 

(P)  Of  tendering  or  bringing  Money  into  Court 
upon  the  common  Rule,  in  particular  Adions. 

1.  In  an  Aftion  of  AJfumpfit. 

2.  In  an  A£lion  upon  the  Cafe. 

3.  In  an  A£lion  of  Covenant.   > 

4.  In  an  Adlion  of  Debt. 

5.  In  an  A£lion  of  Eje£lment. 

'6.  In  an  Adlion  againft  a  Juftice  of  the  Peace  on  the  Ao*- 
count  of  fomething  done  in  the  Execution  of  his  Office. 

7.  In  an  Aflion  of  Replevin. 

8.  In  an  Adion  of  Trefpafs. 

9.  In  an  A6tion  of  Trover. 

(A)  By  whom  a  Tender  may  be  made. 

"TXTHEREVER  the  right  of  tendering  is  perfonal,  the  tender  7  Rep.  i5« 
^  "    mufl  be  made  by  the  party  himfeif.  ^  ^^^'  *°*« 

A  tenant  who  is  liable  to  a  w^rit  of  ceffavlt  muft,  if  he  would  Bro.  Tend, 
prevent  the  lord  from  recovering  the  land,  perfonally  tender  the  P'-  ^9- 
rent  which  is  in  arrear.  Ley'"ioz. 

If  a  feoffment  be  made,  with  condition,  that  if  the  feoffor  pay  a  i  inft.  joj. 
fum  of  money  to  the  feoffee  y  it  (ball  be  lawful  for  the  feoffor  and  his 
heirs  to  enter,  and  the  feoffor  die  before  the  money  is  paid,  no 
tender  can  be  made  by  his  heir ;  for  the  right  of  tendering  is  in 
this  cafe  as  much  perfonal,  as  if  the  words  had  been,  if  the  feoffor 
during  his  life  pay  the  money. 

But  a  tender  made  by  a  fervant,  or  by  a  ftranger,  on  the  behalf  Cro,  Eil^. 
and  at  the  defire  of  a  party,  is  as  good,  notwithftanding  the  right  ^'  ^"^"P  ^" 
of  tendering  be  perfonal,  as  if  it  had  been  made  by  the  party  him-     ^^  *  **** 
felf. 

Wherever 
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Latch,  107.  Wherever  the  right  of  tendering  is  not  perfonal,  a  tender  may 
7  Rep.  13.  be  made  by  any  perfon,  who  is  a  privy  to  the  party  in  whom  the 
ao7,  208.     "g"^  of  tendernig  is. 

1  inft.  206.       If  a  feofFmcnt  be  made,  with  condition,  that  if  the  feoffor  pay 
»o8, 209.      2.  fum  of  money  to  the  feoffee  on  a  day  certain,  it  (hall  be  lawful 
4    ep.  1x3.  £^^  ^^^  feoffor  and  his  heirs  to  enter,  and  the  feoffor  die  before  the 
day,  a  tender  may  be  made  at  the  day,  either  by  the  heir  of  the 
feoffor  as  a  privy  in  blood,  or  by  his  executor  as  a  privy  in  repre- 
fentation  ;  the  right  of  tendering  not  being  in  this  cafe  perfonal. 
10  Mod.  A  tcftator,  after  deviling  land  to  his  wife  for  life,  devifed  the 

419.  414,     remainder  to  Daniel  his  fecond  fon  in  fee;  provided,  neverthelefs, 
MmIcs  v.      t^"*'  i^  Nathaniel  his  third  fon  fliould,  within  three  months  aftet 
Markj.         the  death  of  the  teftator's  wife,  pay  the  fum  of  five  hundred  pounds 
to  Daniely  his  executors  or  adminiftrators,   that  Nathaniel  and  his 
heirs  (hould  have  the  land.     As  Nathaniel,  who  furvived  the  tef- 
tator,  died  during  the  life  of  the  teflator's  wife,  a  queftion  arofe. 
Whether  the  heir  of  Nathaniel  (hould,  on  the  payment  or  tender 
of  the  money  within  the  time  limited,  be  entitled  to  the  land  ? 
The  opinion  of  Parker,  Chancellour,  and  Jekyll,  Mafter  of  the 
Rolls,  who  both  confidered  it  as  a  mere  legal  queftion,  was,  that 
the  right  of  paying,  or  tendering  the  money,  was  not,  in  this  cafe, 
perfonal,  and  confequently  that  it  defcended  upon  the  heir  of 
Nathaniel. 
I  Inft.  io6,       Wherever  a  grant  Is  made  of  an  eftate,  with  condition  to  be 
»o7.  void,  upon  tendering   a  certain  thing  therein  mentioned  by  the 

grantor,  a  tender,  if  the  right  of  making  it  be  not  perfonal,  may 
be  made  by  any  perfon  who  becomes  intereftcd  in  the  condition, 
although  he  be  not  a  privy  to  the  grantor. 
7  Rep,  12,        Sir  Francis  E/iglefield  hy  indenture  covenanted  to  (land  feifed  of 
'3-  the  manor  of  Englejield,  to  the  ufe  of  himfelf  for  life,  remainder 

gaff,  to  the  ufe  of  Francis  Englefield  his  nephew  and  the  heirs  of  his 

body,  remainder  to  the  ufe  of  the  right  heirs  of  his  faid  nephew, 
who  at  the  time  of  making  the  deed  was  an  infant.  In  the  in- 
denture it  was  afterwards  faid,  that  the  covenant  in  favour  of  the 
nephew  was  not  intended  to  be  abfolute  during  the  life  of  Sir 
Francis;  and,  with  a  view  that  the  uncle  might,  if,  as  the  nephew 
grew  up,  he  (hould  prove  extravagant,  or  be  addidled  to  any 
enormous  vice,  have  a  check  upon  him,  it  was  provided,  that  if 
the  uncle  (hould,  by  himfelf,  or  by  any  other  perfon,  during  his 
natural  life,  tender  to  the  nephew  a  ring  of  gold,  with  an  intent 
to  make  the  ufe  of  the  indenture  void  as  to  the  nephew,  that  then 
the  faid  ufe  fhould  be  void.  Sir  Francis  being  afterwards  at- 
tainted of  high  treafon  by  a61:  of  parliament,  and  the  manor  being 
thereby  forfeited  to  Queen  Elizabeth,  (he  authorized  two  perfons 
to  tender  a  ring  of  gold  to  the  nephew,  with  an  intent  to  make 
the  ufe  of  the  indenture  void  as  to  the  nephew.  Upon  this  a 
queftion  arofe,  Whether  the  ufe  was  by  this  tender  made  void  ? 
It  was  infifted  on  the  behalf  of  the  nephew,  that  as  the  fubftancc 
of  the  condition,  under  which  the  faid  ufe  might  be  made  void, 
was  to  give  Sir  Francis  an  opportunity  of  declaring  his  intention, 

II  and 
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and  the  tender  of  the  ring  was  only  an  outward  ceremony  for  de- 
claring fuch  intention,  the  right  of  tendering  the  ring  was  fo  an- 
nexed to  his  perfon,  that  it  could  not  be  transferred  ;  that  as  the 
indenture  was  founded  in  natural  love  and  affeftion,  the  uncle 
would,  which  no  ftranger  could  do,  have  exercifed  thefe  in  judg- 
ing of  the  difpofition  of  his  nephew.  It  was  moreover  faid,  that 
by  the  common  law,  the  guardianfliip  of  an  eldeft  fon  is  fo  an- 
nexed to  his  father's  perfon,  that  it  can  neither  be  transferred  nor 
forfeited.  But  the  whole  court  were  of  opinion,  that  the  recital 
of  the  caufe,  which  might  induce  the  uncle  to  referve  the  power 
of  tendering  to  himfelf,  was  only  flouriHi  or  preamble,  and  not 
parcel  of  the  condition,  which  confiited  folely  in  the  tender  of  the 
ring,  and  that  this  might  be  tendered,  under  the  exprefs  words 
of  the  condition,  by  any  other  perfon  as  well  as  Sir  Frafjcis ;  and 
confequently,  that  the  right  of  tendering,  it  not  being  perfonal, 
was  now  devolved  upon  the  crown. 

It  is  in  the  general  true,  that  a  tender  cannot  be  made  by  one  i  inft.  107. 
who  has  no  intereft  in  the  condition,  upon  which  the  right  of 
tendering  is  founded. 

If  the  money,  due  upon  a  mortgage  of  an  infant's  eftate,  be  Cro.  Eilr. 
tendered  by  a  perfon  who  is  neither  guardian  to  the  infant,  nor  has  ^^• 
any  intereft  in  the  eftate,  the  tender  is  void.  Afhwioke.* 

But  any  perfon  may  make  a  tender  on  the  behalf  of  an  idiot ;  1  inil.  206. 
for  the  law,  by  reafon  of  his  utter  inability  to  a6t  for  himfelf, 
allows  this  to  be  done  out  of  charity. 

(B)  What  is  a  good  Tender. 

1.  As  to  the  Manner  of  tendering. 

A  Tender  is  not  good,  unlefs  the  perfon  making  it  declare  upon  Latch,  70. 
**    what  account  it  is  made.  Hu^"^ 

It  is  not  enough  for  the  perfon,  who  intends  to  make  a  tender,  1  Leon.  71/ 
fto  fay,  I  am  ready  to  pay  the  debt,  or  to  perform  the  duty  ;  but  he  *  Y^'  ^°^' 
muft  make  an  aftual  offer  to  pay  the  one,  or  to  perform  the  other,  j^  Mod. 
353.   [However,  the  a£^ua)  produt^ion  of  the  money  may  be  difpenfed  with  by  the  conduct  of  the  other 
party.     3  Term  Rep.  6 8 3. J 

The  mortgagor  faid  to  the  mortgagee,  T  am  here  ready  to  pay  you  Noy,  74. 

the  money  due  upon  the  mortgage;  but  at  the  fame  time  kept  Suckimgy, 
the  money,  which  was  in  a  bag  under  his  arm.     This  was  holden 
not  to  be  a  good  tender. 

But  an  a^ual  offer  of  money  in  a  bag  is  a  good  tender,  pro-  s  Rep.  115. 

tided  it  be  proved,  that  the  fum  intended  to  be  tendered  was  in  ^j^^^^^^^^g' 

the  bag :  for  it  is  ufual  to  carry  money  in  a  bag ;  and  it  is  the  duty  [j^;^^"  ^ 

of  the  party  who  receives  it  to  tell  it,  and  to  examine  whether  it  Term  Rep. 

be  good.  +32  ] 

jH.  contra£led  to  pay  B.  ten  thoufand  pounds,  upon  his  tranf-  Str.  777. 

ferring  to  J.  or  his  order  one  thoufand  pounds  South-Sea  ftock,  rHJ^^/^. 

at  or  before  a  certain  time.    B,  before  the  time,  made  an  a£lual  Hodgfon. 

transfer 
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transfer  of  the  flock  :  but  becaufe  A.  did  not  come  or  fend  a 
perfon  to  accept  the  flock,  and  pay  for  it,  the  transfer  was  after- 
wards vacated. 

The  transfer  of  the  flock  feems  in  this  cafe  to  have  been  made 
ex  ahundanti  cantela  :  for  it  has  been  holden,  that  an  a£lual  tranf- 
fer  is  not  necefTary  to  the  making  of  a  tender  of  flock  good. 

In  an  adlion  of  covenant  the  plaintiff  declared,  that  the  defend- 
ant had  agreed  to  pay  him  two  thoufand  pounds,  upon  his  tranf- 
ferring  to  the  defendant  one  thoufand  pounds  HudJ'otis  Bay  flock  j 
and  the  plaintiff  averred,  that  he  offered  to  transfer  the  flock.  It 
was  holden,  that  this,  although  there  was  not  an  adiual  tranf- 
fer  of  the  flock,  was  a  tender  fufEcient  to  entitle  the  plaintiff  to 
the  money. 

[Upon  an  ifTue,  whether  flock  were  tendered  at  the  day,  the 
plaintiff  proved,  that  though  the  books  were  not  opened  to  make 
transfers  in  the  common  form,  yet  they  were  ready  at  the  office, 
and  upon  leave  from  a  dire£lor,  there  might  have  been  a  tranf- 
fer,  it  not  being  ufual  to  deny  it  on  fuch  occafions ;  but  the  de- 
fendant, not  attending  to  accept  the  ftock,  the  plaintiff  contented 
himfelf  with  flaying  there  all  day,  and  did  not  a£lually  get  leave 
from  a  direclor  to  have  the  books  opened,  if  the  defendant  fhould 
come.  And  for  this  omifTion  Lord  Chief  Juflice  Pratt  ruled  it 
not  to  be  a  fufficient  tender,  for  there  was  a  pofFibility  that  leave 
might  not  be  given,  and  the  plaintiff  had  not  done  every  thing  in 
his  power :  he  ought  to  have  fo  prepared  matters,  that  if  the  de- 
fendant had  appeared,  there  might  have  been  a  transfer  imme- 
diately. 

At  the  opening  of  the  books,  the  two  brokers  met,  and  the  fell- 
ing broker  told  the  other,  he  was  ready  to  transfer ;  the  other 
alleged,  it  was  ufual  to  indulge  the  buyer  for  two  or  three 
days,  and  that  he  would  find  his  principal  in  that  time,  which 
the  other  not  difagreeing  to,  nothing  further  was  done.  And  for 
want  of  having  the  buyer  called  at  the  books,  the  firfl  day  of  the 
opening,  the  Lord  Chief  Juflice  Pratt  ruled  it  not  a  good  tender, 
and  the  plaintiff  was  nonfuited. 

In  a  flock- caufe  the  plaintiff  proved  a  tender  on  the  fecond  day 
of  the  opening,  and  would  have  examined  into  the  cuflom  of  the 
Alley,  which  was,  to  allow  either  party  a  day  or  two  to  tender 
or  accept ;  but  the  Chief  Juflice  Pratt  refufed  to  admit  fuch 
evidence,  faying,  their  ufage  could  never  alter  the  law,  and  fo  the 
plaintiff  was  called.  N.  B.  In  C.  B.  Chief  Juflice  King  left  it  to 
the  jury  upon  fuch  an  evidence;  and  they  found  it  a  good  tender.]] 


Bra.  Tend. 

pi.  39. 

a  Lill.  P.  R. 

682. 

30  G.  X. 

••  3- §15. 
16. 

indc  Sapf- 

2.  As  to  the  Thing  tendered. 

It  was  heretofore  holden,  that  if  a  tender  of  rent  in  arrear  1$ 
intended  to  be  made,  the  whole^rent,  without  deducing  the  land- 
tax,  muft  be  tendered. 

But  in  every  land-tax  a£l,  made  for  fome  years  pafl,  there  is  this 

claufe,  <*  The  feveral  and  refpe£live  tenant  and  tenants  of  houfes, 

**  lands,  tenements,  and  hereditaments  ia  Bnglandt  Wales,  or 

c  <*  Berwick 


into  Court  upon  tlje  common  Bule,  4^9 

**  Beriv'ick  upon  Tiueed,  which  (hall  be  rated  by  virtue  of  this  ail,  ford  v. 
**  are  hereby  required  and  authorized  to  pay  fuch  fum  or  fums  of  ^i^^'j^^g 
"  money  as  (hall  be  rated  upon  fuch  houfes,  lands,  tenements,  and  ^u.ju^rj,' 
*'  hereditaments,  and  to  deducft  out  of  the  rents  fo  much  of  the  82.J 
**  faid  rate,  as  in  refpetl  of  the  faid  rents  of  any  fuch  houfes, 
**  lands,  tenements,  and  hereditaments,  the  landlord  fliould  and 
"  ought  to  bear;  and  the  faid  landlords,  both  mediate  and  imme- 
'*  diate,  according  to  their  refpe£live  interefts,  are  hereby  required 
"  to  allow  fuch  deductions  and  payments,  upon  receipt  of  the  rc- 
**  fidue  of  the  faid  rents." 

if  ^.  be  indebted  to  B.  in  divers  diftinft  fums  of  money,  he  Bro.  Tend, 
may  make  a  tender  of  any  one  of  tlie  fums.  pl- 39" 

A  tender  of  more  money  than  is  due  is  good  for  what  is  due:  5  Rep.  115. 
for  ot7t/ie7najus  conlinet  itife  minus  ;  and  it  is  at  the  peril  of  the  per-  Wade'scafe. 
fon,  to  whom  the  tender  is  made,  if  he  take  more  than  is  due.       v^^  i^'j^* 

good,  though  the  money  tendered  be  mixed  vviih  other  monies.     3  Term  Rep.  683.] 

If  the  condition  of  a  bond  be,  that  the  obligor  fhall  at  a  day  1  Leon.  68. 
and  place  certain  pay  twenty  pounds  or  deliver  ten  kine,  at  the  ^"^^^'^Y « 
then  choice  of  the  obligee,  a  tender  mult  be  both  of  the  money 
and  the  kine. 

A  tender  in  any  money  coined  at  the  mint,  upon  which  there  is  Comb.  387. 
the  king's  (lamp,  is  good  ;  for  all  fuch  money  is  current,  in  pro-  wiiiTughs. 
portion  to  its  value,  without  a  proclamation.  i  inft.  207.  Saik.  446. 

If  a  contradl  be  to  pay  a  hundred  pounds  in  a  foreign  coin,  a  Lat.  84. 
tender  to  the  amount  of  this  fum  in  any  current  coin  of  this  king-  gj^''  |'„*, 
dom  is  good. 

If  money  be  made  current  by  proclamation  at  a  higher  rate  than 
its  Intrinfick  value,  a  tender  in  fuch  money,  according  to  its  cur- 
rent value,  is  good. 

Queen  Elizabeth  caufed  feme  mixed  money  to  be  coined  at  the  Dav.  18. 

mint,  and  fent  it  to  Ireland,  with   a  proclamation  to  be  current  The  cafe  of 
.        '  .  ,  111,-  1  •  n  mixed  mo- 

there  at  a  certam  value  ;  and  by  the  lame  proclamation  a  Itop  was  ney. 

put  to   the  currency  of  all  other  coins  in  that  kingdom.     It  was 

holden,  that  a  tender  made  in  this  money,  according  to  its  current 

value,  was  good. 

If  the  money,  which  has  been  tendered,  become  after  a  refufal 
to  accept  thereof  current  at  a  lefs  value,  than  it  was  current  at 
when  the  tender  was  made,  the  party  who  refufed  to  accept  the 
money  muft  bear  the  lofs. 

In  an  adion  of  debt  for  rent,  the  defendant  pleaded  a  tender  of  Dyer,  8r. 
the  rent  in  pieces  of  Englip  money  called  Shillings,  every  one  of  f  ^p|,'|fj°" 
which  was,  at  the  time  of  the  tender,  current  at  the  value  of  Day.  a;.* 
twelve  pence,  and  that  he  is  yet  ready  to  pay  the  rent  in  the  faid 
pieces  at  that  value.      The  plaintitf  demurred,  and  for  caufe  al- 
leged, that  before  the  bringing  of  the   adiion,  the  faid  pieces  of 
money  were  by  proclamation  made  current  only  at  the  value  of 
fix-pence :  but  he  afterwards  tliought  proper  to  accept  the  money 
according  to  the  value  when  the  tender  w^s  made. 

Vol.  VI.  G  g  If 
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5  Rep.  114.       If  a  foreign  coin  be  made  current  in  this  kingdom  by  proclama-' 
Wjde'icaie.  tion,  a  tender  in  fuch  moiicy  is  good  j  for  it  thereby  becomes  law- 
I    n  .207.  £^j  j^^Qj^gy  Qf  jj^jg  kingdom. 

I  Inft.  208.  If  ibe  money  tendered  has  been  accepted,  the  acceptor  has  no 
remedy,  ahhough  fome  of  it  be  counterfeit  or  deficient  in  value, 
or  although  there  be  not  fo  much  as  it  was  tendered  for  :  becaufe 
it  was  his  duty  to  have  examined  and  told  it,  before  he  accepted 
thereof. 

5  Rep.  115.  The  party,  to  whom  fome  money  was  tendered,  had  accepted 
it,  and  put  it  into  his  purfe:  but  upon  examining  it,  before  he  left 
the  place,  he  difcovered  fome  counterfeit  pieces,  and  for  this 
reafon  refufed  to  carry  it  away.  It  was  holden,  that  as  he  had 
not  obj.ed:ed  to  the  money  before  he  did  accept  it,  he  could  not  do 
;  -  ■•       this  afterwards. 

Eq.  Caf;  A  tender  of  a  bank  note,  as  money   is  not,  ftriftly  fpeaking,  a 

Auftin'^      good  tender:  but  if  the  tenderer  offer  to  get  money  for  the  note, 

Theexe.*      this  makes  it  a  good  tender. 

cutors  of  Dcdwell.  [Although  it  hah  never  yet  been  determined,  th^t  bank-notes  are  a  legal  tender, 
jet  the  court  of  King's  Bench  have  holden,  that  if  fuch  notes  are  prefcnted  in  payment,  and  no  objec- 
tion is  made  to  the  leceipt  on  that  account,  ihey  are  in  that  cafe  a  good  tender.  Wright  v.  Reed,  3  Term 
Rep.  554.J 

It  feems  reafonable,  that  a  tender  of  any  fort  of  goods  fhould, 
unlefs  they  are  to  be  delivered  according  to  fome  fample,  be  made 
in  a  middling  kind  of  goods  of  the  fort, 

(C)  At  what  Place  a  Tender  muft  be  made. 


"iF  a  contract  be,  that  money  in  grofa,  or  rent  iiTuing  out  of  land, 
*  fhall  be  paid,  or  that  goods  fhall  be  delivered,  at  a  place  cer- 


Bro.  Tend, 
pi.  17. 

pi.  17.     *    *^i"j  '^  tender  can  only  be  made  at  the  place, 

llnft.aio.     Freem.  149. 

Bro.  Tend.        If  no  place  be  appointed  for  tlie  payment  of  money  in  grofs,  a 
^\^1'  tender  muft,  if  the  perfon  to  whom  the  money  is  due  be  in  I'-ng- 

land,  be  made  at  the  place  where  he  is  :  but,  if  he  be  out  of  Et?g- 

land,  the  party,  who  ought  to  pay  the  money,  is  not  bound  to  go 

out  of  the  realm  to  feek  him. 
3  Inft.  210.       It  was  formerly  holden,  that  the  money  due  npon  a  mortgage, 

which  is  to  be  confidtred   as  money  in  grofs,  muft,  if  no  place 

be  appointed  for  the  payment  thereof,  be  tendered  to  the  perfon, 

if  he  be  in  England^  at  the  place  where  he  is. 

But  it  has  been  holden  in  the  court  of  Chancery,  that  a  tender 

to  the  perfon  is  not  in  fuch  cafe  neceflary, 
I  Chan.  Ca.       The  mortgagor,  after  the  mortgage  was  forfeited,  went  to  the 
^-    .  mortgagee's  houfe  with  money  fufficient  to  redeem  the  eftate,  and 

EargM.     *    tendered  it  there  :  but  it  did  not  appear,  that  the  tender  was  to  the 

mortgagee,  or  that  he  was  in  the  houfe  at  the  time.     This  was- 

holden  to  be  a  good  tender, 
a  P.  Wms.        Perfonal  notice  was  given  to  the  mortgagee,  the  day  before  the 
378^  ^        twenty-hfth  day  oi  March  one  thoufand  feven  hundred  and  twenty- 
Hall,  '         tvi-o,  that  the  mortgagor  would  upon  the  twenty-fifth  day  of  <S^/- 

Umher  following,  between  the  hours  of  ten  and  twelve  in  the 

.  forenoon. 


into  Ccurt  upon  tfje  common  Rule,  45^ 

forenoon,  tender  the  principal  money,  which  was  one  thoufand 
pounds,  and  all  intereft  due  thereupon,  in  LincoMs  Inn  Hall;  and 
a  tender  was  accordingly  made.  It  was  objected,  that  no  place 
being  appointed  in  the  mortgage-deed  for  the  payment  of  the 
money,  the  tender  ought  to  have  been  made  to  the  mortgagee  in 
perfon :  but  the  tender  was  holden  to  be  good.  And  by  Lord 
Khigy  Chancellour — As  the  money  was  lent  in  town,  and  no  ob- 
jection was  made  by  the  mortgagee  to  the  place,  when  notice  of 
payment  was  given,  it  would  be  very  hard  to  compel  the  mort- 
gagor to  travel  with  fo  great  a  fum  of  money  to  the  place  where 
the  mortgagee  lives. 

If  no  place  be  appointed  for  the  payment  of  rent  ifluing  out  of  i  Infl.  210, 
land,  a  tender  upon  the  land  is  good  ;  for  it  is  not,  in  this  cafe,  g"|  'Y^ni, 
neceffary  to  make  a  tender  to  the  perfon.  pi.  18.pi.38. 

But,  although  a  tender  to  the  perfon  be   not,  in  the  cafe  of  Cro.  Eiiz. 
rent  ifluing  out  of  land,  neceflary,  a  tender  to  the  perfon  would,  ^  \-\^^\^^ 
in  fuch  cafe,  be  good. 

If  a  corporal  fervice  to  the  grantor  be  referved  in  a  grant  of  1  Inft.  3io» 
land,  this  muft  be  tendered  to  the  grantor  in  perfon  j  and   the  g^^'^g^j 
tenant  muft  feek  him,  if  he  he  in  England.  pi.  17. 

If  no  place  be  appointed  for  the  delivery  of  heavy  goods,  the  i  inft.  210. 
perfon  whofe  duty  it  is  to  deliver  them   is  not  bound  to  tender 
them  to  the  perfon  to  whom  they  ought  to  be  delivered  ;  for  if 
he  go  to  the  perfon  to  inquire  at  what  place  he  will  receive  them, 
and  afterwards  tender  them  at  that  place,  this  is  a  good  tender. 

(D)  At  what  Time  a  Tender  muft  be  made. 

A  Tender  with  cofts  mav  be  made  in  a  court  of  equity  after  a  Bunb.  il. 
.     bill  is  filed. 

But  a  tender  cannot  be  made  after  an  action  is  commenced.       ^/^-  '^^"'^' , 

pi.  9. 

21  Jac.  c.  16.  f.  5. 

in  an  aftion  of  trefpafs  the  defendant  pleaded,  that  he  tendered  Cro.  Car. 
amends  before  the  adtion  was  commenced,  to  wit,  on  the  fecond  '^'^'^^  ^^ 
day  of  O^iober.     The  plaindff  replied,  that  before  the  tender  he  Biker. 
had  fued   out  a  latitat^  iejle  the  laft  day  of  the  preceding  Trinity 
term,  and  had  thereupon  procured  the  defendant  to  be  arrefted. 
Upon  a  demurrer  this  tender  was  holden  to  be  void  :  for  that  a 
tender  after  the  fuing  out  of  a  latitat^  as  well  as  one  after  the 
fuing  out  of  an  original  writ,  is  void. 

But,  where  a  tender  has  in  fact  been  made,  before  a  writ  was 
fued  out,  the  court,  out  of  which  the  writ  ifTued,  vvill  upon  ap- 
plication take  care,  that  the  tender  fhall  not  be  made  void,  by  the 
relation  of  the  writ  to  a  day  anterior  to  the  tender. 

The  defendant  pleaded  a  tender,  upon  the  fourth  day  of  Ma^y  Str.  6;8.   '■ 
ante  diem  exhihitionis  billa.     The  plaintiff  replied  non  obtulit  ante  ^'^'^^ 
diem;  and,  in  order  to  ouft  the  defendant  of  the  benefit  of  the  [,  wiif. 39. 
tender,  made  up  the  paper-book  with  a  general  memorandum.     As  Smith  v. 
by  this  means  the  writ  would  have  related  to  the  firft  day  of  the  ^/Jjj!"' 

Gg  i  term,  s.  C] 
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term,  which  was  before  the  fourth  day  of  Mayy  the  court  of 

BIng's  Bench,  upon  an  affidavit   that  the  writ  was  not  fued  out 

till  the  fixth  day  of  May,  made  a  rule,  that  the  plaintiff"  fliould 

make  up  the  paper-book  with  a  fpecial  tncinorandumy  according  to 

the  truth  of  the  fad. 

Barn.  357.         A  tender  was  pleaded  to  have  been  made  upon  the  thirteenth 

Hill  V.  Wii-  day  of  January.     The  plaintiff  replied  an  original  ttjle  the  fecond 

^'*'"^*  day  of  January^     Upon   the   application   of  the   defendant,   the 

court  of  Chancery  ordered  the  tejie  of  the  original  to  be  altered, 

from   the  fecond  day  of  Januarw  the  common  tejle  day  of  an 

original  returnable  on  the  ociuvc  of  St.  Hilary^  to  the  fixteenth  day 

of  Jaruiary^  this  being  the  day  upon  which  the  inllruclions  for 

the  original  were  left  with  the  curfitor. 

Woodr.  [In  the  King's  Bench,  if  the  defendant  has  pleaded  a  tender 

Newton,       before  the  exhibiting  of  the  bill,  though  the  plaintiff"  may  reply 

'  ' ''^  "  z  latitat  previous  to  the  tender,  yet  the  defendant  may  rejoin,  that 

there  was  no  caufe  of  a£lion  at  the  time  when  the  latitat  iffucd.] 

a  Inft.  T07.       In  the  cafe  of  damage-feafant,  a  tender  may  be  made  before 

8  Rep.  147.  xhe  beads  are  diftrained,  or  between  the  time  of  diftraining  and 

impounding  them. 

Fltz.  N.  B.       If  the  tender  be  made  before  the  beads  are  didrainedj  the  dif- 

*9;  training  of  them  afterwards  is  unlawful. 

I  Inft.  107.  o 

S  Rep.  147. 

Fiu,  N.  B.       If  it  be  made  after  the  didrefs,  but  before  the  beads  are  im- 

^9'  .  pounded,  the  impounding  of  them  afterwards  is  unlawful. 

8  Rep.  147. 

5  Rep.  76.       A  tender  after  the  hearts  didrained  are  impounded  is  void  ; 

Filkington's  f^^  ^g  j-j^gy  ^re  then  in  cnjlodia  Icgis^  tlie  perfon   who  didrained 

Cro!  Eliz.     them  has  no  power  to  deliver  them. 

813.     8  Rep.  147.      [5  Term  Rep.  433] 

Lutw.  i26».       If  divers  beads  are  didrained,  and  any  one  of  them  be  impound-' 

Alwaies  w.    g^j  before  a  tender  is  made,  the  tender  is  void. 
Brown. 

t  Rep.  147,       After  the  right  of  making  a  didrefs  has  been  tried  in  an  action 
of  replevin,  the  plaintiff",  after  judgment  for  the  avowant,  may 
tender  the  damages  5  and  if  his  cattle  are  not  thereupon  delivered, 
he  may  maintain  an  adlion  of  detinue* 
Cro.  Eliz.  In  all  adlion  of  debt  upon  a  bond,  conditioned  for  the  payment 

73-  of  fourteen  pounds  at  a  place  certain,  upon  Michaelmas-day  or 

Andrews.  within  one  month  after,  the  defendant  pleaded,  that  two  days  be- 
fore the  end  of  the  month  he  tendered  the  money  at  the  place, 
and  that  no  perfon  was  there  to  receive  it.  Upon  a  demurrer 
this  tender  was  holden  to  be  void.  And  by  the  court — It  would 
be  hard,  that  a  tender  when  the  plaintiiF  was  abfent  diould  be 
good  *,  and  to  compel  him  to  attend  the  whole  month  would  be 
very  unreafonable. 
Plowd.  17a,  If  money  is  to  be  paid,  or  goods  are  to  be  delivered,  at  a  place 
*71-  certain,  upon  or  before  a  day  certain,  a  tender  cannot  be  made, 

pi!  41.*^"  *    before  the  laft  day  limited  for  the  payment  or  delivery. 

i  Ret>.  114. 

la 
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In  an  aOion  of  ajfumpfit  the  plaintiff  declared,  that  in  confi-  n  Mod. 
deration  of  feventy  pounds  by  him  paid  to  the  defendant,  the  de-  ''^*** 
fendant  promifed  to  deliver  certain  goods  at  a  place  certain,  upon  v/ouden. 
or  before  the  eighteenth  day  of  January^  and  the  plaintiff  alleged, 
that  the  goods  were  not  delivered  at  the  place  upon  the  eighteenth 
day  oi  January.     After  a  verdi£l  for  the  plaintiff  it  was  objefted, 
that  the  breach  of  the  promife  is  not  well  alleged  in  this  decla- 
ration ;  it  being  only  alleged,  that  the  goods  were  not  delivered 
upon  the  eighteenth  day  of  January^  whereas  the  promife  might 
have  been  well  performed,  by  delivering  them  upon  any  day  be- 
fore that  day  :  but  the  declaration  was  holden  to  be  good.     And 
by  the   court — The  defendant,  as  the  eighteenth  day  of  January 
was  the  lall  day  limited  for  the  delivery  of  the  goods,  could  not 
have  made  a  tender  upon  any  day  before,  which  would  have  been 
fulhcient  to  have  excufed  his  delivering  them  upon  that  day. 

Where  money  is  to  be  paid,  or  goods  are  to  be  delivered,  at  a  ilnft.  an. 
place  certain,  upon  or  before  a  day  certain,  the  tender  muft  not  ^'^^d,  l^^, 
only  be  made  upon  the  laft  day  limited  for  the  payment  or  de-  Bro.  Tend, 
livery,  but  it  mud  alfo  be  made  at  the  uttermoll  convenient  time  pi.  41- 
of  that  day,  for  as  one  party  has  until  the  uttermoft  convenient  5  Rep.  114, 
time  of  that  day  to  pay  the  money,  or  deliver  the  goods,  it  would 
be  unreafonable,  that  the  other  (hould   be  obliged  to  attend  for 
the  receiving  of  the  money  or  goods  before  that  time. 

But,  although  the  party,  who  ought  to  pay  money,  or  deliver  Plowd.  lyj. 
goods,  has  until  the  uttermoft  convenient  time  of  the  laft  day  ^  ^"^*  *°*' 
limited  for  the  payment  or  delivery,  to  pay  the  money  or  deUver  3  Lev."  104.* 
the  goods,  a  tender  is  not  good,  unlefs  there  be,  after  it  is  made, 
time  enough,  before  the  fun  fets,  to  examine  and  tell  the  money, 
or  to  examine  and  take  account  of  the  goods  :  for  if  a  man  fhould 
be  compelled  to  receive  either  money  or  goods  in  the  dark,  there 
would  be  great  danger  of  his  being  impofed  upon. 

Notwithitanding  the  law  gives  the  uttermoft  convenient  time  sRep,  114. 
of  the  laft  day,  limited  for  the  payment  of  money  or  delivery  of  '  ^"*'  *°** 
goods,  to  pay  the  money,  or  deliver  the  goods;  yet,  as  this  is  Cro.*Eliz. 
folely  for  the  conveniency  of  both  parties,  that  neither  may  be  14. 
obliged  to  give  longer  attendance  than  is  necelfary,  if  it  happen 
that  both  parties  meet  at  the  place  at  any  other  time  of  the  laft 
day,  or  upon  any  other  day  within  the  time  limited  for  the  pay- 
ment or  delivery,  and  a  tender  be  made,  the  tender  is  good. 

And  it  has  been  doubted,  whether,  if  the  party,  who  ought  to  12  Mod. 
pay  money  or  deliver  goods  upon  or  before  a  day  certain,  give  F^jn^^... 
notice  to  the  party  to  whom  the  payment  or  delivery  ought  to  be 
made,  that  he  will  pay  the  money,  or  deliver  the  goods,  upon 
fome  day  before  the  laft  day  limited  for  tlie  payment  or  delivery, 
and  afterwards  make  a  tender  at  the  uttermoft  convenient  time 
of  that  day,  the  tender  would  not  be  good. 

If  the  money  which  is  to  be  paid,  or  the  goods  which  are  to 
be  delivered,  at  a  day  certain  cannot,  by  reafon  of  a  circumftance 
that  is  not  in  the  power  of  either  party,  be  paid  or  delivered  at 
the  uttermoft  time  of  that  day  before  the  fun  fets,  a  tender,  at 

G  g  3  the 


454 


12  Mod. 

530-  Sn- 
Lancafhire 

V.  K.JHing- 

worth. 


Salk.  624. 
Lincaihire 
V.  Killing- 
worth, 
12  Mod. 
533- 

Str.  777. 
'  Duke  of 
Rutland  v. 
Ho  J  (on. 
Ld.  Raym. 
686.  S.  C. 


I  Inft.  2TI. 
Dyer,  354. 


S  Rep.  92. 

Frances's 

cafe. 


I  Inft.  202. 

Zl  I. 

5  Rep.  114. 
Cro.  £liz. 
14. 


€:ent)er  anti  bringing  ^one^ 

the  uttermod  convenient  time  that  fuch  payment  or  delivery  can. 
on  that  day  be  made,  is  good. 

If  the  contract  be  to  transfer  (lock  upon  a  day  certain,  a  tender 
of  transferring  may  be  made  at  the  uttcrmoft  convenient  time  of 
that  day,  before  the  books  are  (hut ;  for  as  the  (lock  cannot  be 
transferred  after  the  books  are  fhut,  a  tender,  at  the  uttermoft 
convenient  time  of  that  day  before  tlie  fun  fets,  vi'ould  be  quite 
nugatory. 

It  feems  to  have  been  formerly  holden,  that  if  the  contract  be 
for  transferring  (lock  at  a  day  certain,  a  tender  may  be  made  at 
the  uttermoft  convenient  time  of  that  day,  before  the  ufual  time 
of  (hutting  the  books. 

But  the  contrary  has  been  fince  holden. 

A  transfer  of  ftock  w^as  made  at  the  uttermoft  convenient  time 
before  one  of  the  clock,  vi^hich  was  the  ufual  hour  for  fluitting 
the  books :  but  the  party,  who  had  contracted  for  the  ftock,  not 
being  there  to  accept  and  pay  for  it,  the  transfer  was  vacated  be- 
fore the  books  were  (hut.  As  there  was  more  bufinefs  that  day 
than  could  be  tranfa£ted  in  the  morning,  the  books  were  opened 
again  in  the  afternoon ;  and  divers  transfers  were  made.  Upon 
the  trial  of  an  a£lion,  brought  for  the  money  which  was  to  have 
been  paid  on  transferring  the  ftock,  the  jury  found  for  the  plaintiff: 
but  a  new  trial  was  granted.  Upon  the  fecond  trial,  which  was 
at  bar,  it  was  holden  by  the  court  of  King's  Bench,  that  the 
transfer  was  not  a  good  tender  :  for  that  the  general  rule,  which 
is  that  a  tender  muft  be  at  the  uttermoft  convenient  time  of  the 
day,  ought  not  to  be  broke  through,  except  in  a  cafe  of  neceffity ; 
and  that  in  the  prefent  cafe  there  was  no  necefllty  to  break  through 
it ;  becaufe,  as  the  books  were  opened  again  in  the  afternoon, 
and  the  defendant  might  have  been  then  ready  to  accept  and  pay 
for  the  ftock,  the  tender  ought  to  have  been  made  at  the  utter- 
moft convenient  time  before  the  (hutting  of  the  books  in  the 
afternoon. 

If  money  is  to  be  paid,  or  goods  are  to  be  delivered,  at  a  place 
certain,  notice,  although  no  time  be  fixed  for  the  payment  or  de- 
livery, may  be  given  to  the  party  to  whom  the  payment  or  de- 
livery is  to  be  made,  that  the  money  v/iil  be  paid,  or  the  goods 
delivered,  upon  a  day  therein  mentioned ;  and  a  tender  at  the 
uttermoft  convenient  time  of  that  day  is  good. 

If  a  man  be. bound  to  pay  twenty  pounds,  fome  time  during 
his  lift*,  at  a  place  certain,  the  obligor  cannot  tender  the  money 
whenever  he  pleafes ;  for  then  the  obligee  would  be  under  a  ne- 
cefTity  of  perpetual  attendance  :  but,  if  he  give  notice  to  the  obligee, 
that  upon  a  day  certain  he  will  pny  the  money,  a  tender  at  the 
place  at  the  uttermoft  convenient  time  of  that  day  is  good. 

Although  no  time  be  fixed  for  the  payment  of  money,  or  de- 
livery of  goods,  at  a  place  certain,  if  the  party,  who  ought  to  pay 
the  money  or  deliver  the  goods,  accidentally  meet  the  party,  to. 
whom  the  payment  or  delivery  ought  to  be  made,  at  any  tims 
at  the  place,  he  may  then  make  a  tender. 
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(E)  To  whom  a  Tender  muft  be  made. 

A    Tender  may  be  made  to  any  perfon,  in  whom,  either  as  a 
"*^     party  or  privy,  the  riglit  to  the  thing  tendered  is. 

A   tender  to  an  executor  is  good  ;  becaufe  the  right  of  his  Cro.  Jac. 
ieftator  to  the  thing  tendered,  is  devolved  upon  him  as  a  privy  in  ~^|."  ^^'' 
reprefentation.  Davies.  4Rep.'ii3. 

A  tender  to  an  executor,  even  before  he  has  proved  the  will  Eq.  Caf. 
of  his  teftator,  is  good,  provided  that  he  afterwards  prove  it;  Abr.  319. 
becaufe  he  thereby  becomes  an  executor  ab  initio.  The  Execu- 

tors of  Dodwell. 

If  a  bond  be  entered  into,  with  condition  to  pay  money  to  J.  S.  Moor,  37. 
or  his  alTign,  and  the  bond  is  affigncd,  a  tender  may  be  made  to  Bf- Tend, 
the  affignee  ;  bccauffe  he  is  a  privy  to  the  condition.  ^  '  ^' 

Half,  Ch.  Juftice,  feems  to  have  been  of  opinion,  that  if  the  iVent.  211. 
ccnufee  of  a  ilatute-merchant,  after  extending  the  land,  afTign  it 
over,  a  tender  to  the  aflignee  is  not  good ;  for  that  the  tender 
ought  to  be  made  to  the  conufee. 

But  in  another  book  it  is  laid  down,  that  a  tender  may  in  fuch  Bro.  Tend, 
cafe  be   made  to  the  afTignee  ;  and  a  doubt  is  made,  whether  a  ?'•  3^* 
tender  to  tlie  conufee  after  the  alignment  would  be  good. 

A  tender  to  a  ftranger  is  not  good. 

If  the  condition  of  a  bond  be  to  pay  money  to  a  ftranger,  a  Cro. Eilz. 
tender  to  the  ftranger  will  not  fave  the  penalty.  7S5-  Hui/h 

°  *  '  V.  Phillips. 

12  Mod.  441.     Moor,  37. 

But,  if  a  bond  be  entered  into  by  A.  with  condition  for  the  pay-  Cro.  Eliz. 
ment  of  money  to  B.  to  the  ufe  of  C,  a  tender  to  C.  is  good  ;  be-  ''55-   Huiih 
caufe  as  the  obligation  is  for  his  benefit,  C  is  not  to  be  confidered     '     "  ^^' 
as  a  ftranger,  but  as  a  truftee  for  B. 

It  is  laid  down,  that  a  tender  of  amends  to  a  bailiff,  who  has  5  Rep.  76. 
diftralned  beafts  damage-feafant,   is  not  good ;  becaufe,  as  he  is  P''kington'g 
only  a  fervant,  he  has  no  power  to  deliver  the  beafts.  IcEliz* 

And  the  authority  of  this  cafe  has  been  recognized  as  law  in  1  Brownl. 
two  fubfequent  cafes.  173- 

Roberts  v. 
Young,  nil.  9  Jac.  i.     Cro.  Jac.  377.     Wihgfield  v.  Eeil,  Mich.  13  Jac.  x. 

Holty  Chief  Juftice,   did  indeed,   in  a  cafe  fubfequent  to  thefe  12  Mod. 
three  cafes,  declare  himfelf  diiliitisiied  with  the  determination  as  554- 

,  .  .        .       n-ii  •       ,     >  r  Horn  v. 

to  this  point  in  rukwgton  $  crde.  Luines. 

But  it  does  not  appear  that  there  has  been  any  determination 
■contrary  thereto. 

[In  ajfumpfit  for  work  and  labour,  there  was  a  plea  of  tender.  Anon. 
upon  which  iflue  was  joined.     The  evidence  for  the  defendant  on  Efp'iNi. 
the  tender  was,  that  being  indebted  to  the  plaintiff  in  the  fum     '"   **^*'' 
claimed  by  the  a£l:ion,  he  had  fent  the  money  by  his  maid-fervant 
to  the  plaintiff's  houfe.     She  fwore  that  (he  carried  it  to  the  plrin- 
tift^'s  houfe,  and  that  feeing  a  fervant  there,  who  informed  her  that 
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her  mafter  was  at  home,  (lie  delivered  the  money  to  that  fervant 
to  be  delivered  to  her  mailer  ;  that  tlie  fervant  took  it^  and  went 
into  the  houfe,  as  flie  fuppt)fed,  to  deliver  it  to  the  plaintiff",  and  re- 
turned with  an  anfuer  that  he  would  not  receive  it,  but  that  Ihe 
muft  go  to  his  attorney.  It  was  objecSbcd,  that  this  was  not  a  le- 
gal tender,  there  beinji  no  evidence  of  its  bein^^  made  to  the  party 
himfelf.  But  Lord  lUnyon  faid,  that  in  the  common  tranfaftions 
of  life,  this  kind  of  intercourfe  by  the  intervcrition  of  fervants  muft 
be  allowed  ;  and  that  if  money  was  fo  brought  to  the  houfe  of  the 
plaintiff,  and  delivered  to  his  fervant,  who  retired,  and  appeared 
to  go  to  the  mafter,  it  was  evidence  to  be  left  to  the  jury,  from 
which  they  might  infer  that  a  tender  was  made.  The  defendant 
had  a  verdidl.  j 

(F)  The  Confequences  of  a  Tender  and  Refulal. 

A  Tender  by  one  party,  of  paying  a  debt  or  performing  a  duty, 
"^^  and  a  refufal  by  the  other  to  accept  thereof,  do  in  fome 
cafes  amount  to  a  payment  of  the  debt,  or  a  performance  of  the 
duty. 

But  it  will  appear,  that  the  difcharge  is  in  fuch  cafes  an  acci- 
dental and  not  a  neceflary  confequence  of  the  tender  and  refufal ; 
the  debt  or  duty  being  difcharged,  becaufe  the  cafes  were  fo  pecu- 
liarly circumftanced,  that  there  was  not,  after  the  tender  and  re- 
fufal, any  remedy  to  enforce  the  payment  of  the  debts,  or  the  per- 
formance of  the  duties. 

xinft.  207.  \i  A.,  without  any  debt  or  duty  preceding,  infeoff-S.  of  land, 
with  condition  for  the  payment  of  a  hundred  pounds  to  B.  in  the 
nature  of  a  gratuity,  and  A.  tender  the  money  to  B.,  and  B.  rcfufe 
to  accept  it,  the  land  is  thereof  difcharged  for  ever :  becaufe,  as 
the  hundred  pounds  is  collateral  to  the  land,  B.  has  no  remedy  for 
the  recovery  thereof. 

I  Ind.  207.       If  a  fingle  bond  be  entered  into,  for  the  payment  of  twenty 

0  Rep.79.  pounds  to  the  obligee,  and  afterwards  a  deed  be  made,  that  upon 
temps  prift,  '^^^  payment  often  pounds,  the  bond  Ihall  be  void,  and  the  obligor 
pi.  31.  tender  the  ten  pounds,  and  the  obligee  refufe  to  accept  it,  the 
a  Roll.  Abr.  obligor  is  difcharged  for  ever  ;  for  the  obligee,  the  ten  pounds  being 
Cro^Eliz.  collateral  to,  and  not  parcel  of,  the  fum  mentioned  therein,  cannot 
755.  recover  it  in  an  a£lion  upon  the  bond,  and  he  has  no  remedy  to 

recover  the  fum  mentioned  in  the  defeafance. 

1  Tnft.  107.  If  a  man  enter  into  an  obligation,  in  the  penalty  of  a  hundred 
V^'  n-    ..     pounds,  with  condition  to  perform  an  award,  or  to  do  fome  other 

Bro.  Tout        ^,.  /-  1        1  r         r     1  1  1-  1        1      • 

temps  prift,  thmg  lor  the  benefit  of  the  ooligee,  which  it  was  not  incumbent 
pi.  I.  pi.  2.  upon  the  obligor  to  do  at  the  time  of  entering  into  the  obligation, 
o'ii/p.'*7o^  a  tender  by  the  obligor  of  performing  the  award,  or  of  doing  the 
?  ROi. Abr.  other  thing,  and  a  refufal  by  the  obligee  to  accept  thereof,  are  a 
S»'-  perpetual  bar  to  an  aflion  upon  the  obligation  :  for,  as  the  condi- 

tion is  fatisfied  by  the  tender  and  refufal,  the  penalty  cannot  be 
how.        recovered  ;  and  as  the  performing  of  the  award,  or  doing  the  other 
thing,  which  it  was  cot  incumbent  upon  the  obligor  to  do  at  the 

time 
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time  of  entering  into  it,  could  not  be  parcel  of  the  obligation,  no 
a£lion  lies  thereupon  to  compel  the  performance  of  the  award,  or 
the  doing  of  the  other  thing. 

And  it  would  make  no  difference,  if,  in  the  cafe  of  an  obliga-  3  Lev.  14, 
tion  for  performing  an  award  to  be  made  after  the  obligation  was  Gennev. 
entered  into,  the  payment  of  money  is  awarded  :  for,  if  a  tender  g^^  ^' 
of  the  fum  awarded  be  made  by  the  obligor  and  refufed  by  the 
obligee,  no  adlion  lies  upon  the  obligation ;  the  money  being  in 
this  cafe  no  more  parcel  thereof,  than  any  other  thing,  which 
might  have  been  awarded,  would  have  been. 

But,  where  an  obligation  is  entered  into  for  performing  a  duty 
for  the  benefit  of  a  (Iranger,  the  obligor,  although  the  duty  be 
collateral  to  and  not  parcel  of  the  obligation,  is  not  difcharged  by 
a  tender  of  performing  the  duty,  and  the  refufal  of  the  ftranger. 

If  ^.  be  bound  in  an  obligation  to  B-j  with  condition  to  infeofF  i  Inft.  aoj. 
C,  and  a  tender  be  made  by  v^.  of  infeoffing  C,  and  C.  refufe  to  5 Rep- as* 
be  infeofFed,  the  obligation  is  forfeited :  for  as  the  obligor  hath  at 
his  peril  taken  upon  himfelf  to  infeofF  C,  his  refufal  who  is  a 
ftranger  does  not  fatisfy  the  condition,  and  confequently  an  adlion 
will  lie  upon  the  bond. 

But,  if  ^.  enter  into  a  bond  to  B.,  with  condition  to  infeofF  C  i  Inft.  409. 
to  the  ufe  of  B.,  and  a  tender  be  made  of  infeoffing  C,  who  re-  ^'■°'  ^''2. 
fufes  to  be  infeoff'ed,  the  obligation  is  faved :  for,  as  the  aft  was  in  cro  Tac  i 
this  cafe  to  be  done  for  the  benefit  of  B.,  C  is  not  to  be  confidered 
as  a  ftranger,  but  as  a  truftee  for  B. 

If  the  condition  of  an  obligation  be,  that  the  obligor  fliall  pay  2  Roll.  Aht. 
a  fum  of  money  to  the  obligee,  in  purfuance  of  an  award  made  be-  5*+« 
fore  the  obligation  was  entered  into,  a  tender  and  refufal  of  the 
money  awarded  is  no  difcharge  thereof:  for,  although  the  con- 
dition of  the  bond  be  thereby  fo  far  fatisfied  that  the  penalty  can- 
not be  recovered,  the  money  awarded,  which  is  in  this  cafe  parcel 
of  the  obligation,  continues  to  be  due,  and  may  be  recovered  in 
an  adtion  upon  the  obligation. 

In  any  cafe  however,  where  the  debt  or  duty  would  not  other-  i  Inft.  207. 
wife  have  been  difcharged  by  a  tender  and  refufal,  if  the  party,  ^^°'  '^"^^ 
to  whom  the  tender  has  been  made,  take  ifTue  upon  the  tender,  p^il^i'z/"'  * 
and  it  be  found  againft  him,  the  debt  or  duty  is  difcharged  ;  for  Salk.  <;97. 
it  was  at  his  peril  to  take  an  iflue,  by  the  finding  of  which  his  re-  ^^^'  3*** 
fufal  is  become  matter  of  record. 

Notwithftanding  the  party,  who  has  made  a  tender  of  paying  a 
debt,  or  performing  a  duty,  be  not  thereby  difcharged  of  the  debt  or 
duty,  although  the  other  party  refufe  to  accept  thereof,  he  is  by 
the  tender  and  refufal  difcharged  of  the  damages,  to  which  he 
would  otherwife  have  been  liable,  by  reafon  of  the  non-payment 
of  the  debt,  or  the  non-performance  of  the  duty. 

If  y^.  borrow  a  hundred  pounds  of  5.,  and  afterwards  mortgage  1  inft.  209. 
land  to  B.t  with  condition  for  the  payment  thereof.  In  this  cafe, 
if  ^.  tender  the  money,  and  B.  refufe  to  accept  thereof,  the  land 
is  difcharged,  and  B.  ftiall  not  be  liable  to  damages  for  non- 
payment of  the  debt  j  but  the  debt,  which  exifted  before  the  mort- 
gage, remains,  and  may  be  recovered  in  an  aftion. 

13  ^^ 
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^'Ccntjcr  antJ  bringing:  £^one]) 

If  a  corporal  fervice  be  due  from  a  tenant  to  his  lord,  a  tender 
of  the  fervice  by  the  tenant,  and  a  refufal  by  the  lord  to  accept 
thereof,  are  a  difcharge  of  damages  for  not  havinj;  done  it:  but, 
as  the  lord  has  the  faiue  remedy  to  compel  the  doing  of  the  fer- 
vice, as  he  had  before  the  tender  and  refufal,  it  is  not  thereby 
difcharged. 

If  an  obligation  be  entered  into  in  the  fum  of  twenty  pounds, 
with  condition  for  the  payment  of  ten  pounds,  and  the  obligor 
tender  the  ten  pounds,  and  the  obligee  refufe  to  accept  it,  the 
obligor  is  difcharged  of  damages  for  non-payment  thoreof:  but 
an  action  will  flill  lie  upon  the  obligation  for  the  ten  pounds,  it 
t  being  parcel  of  the  fum  mentioned  in  the  obligation. 

If  the  money  due  upon  a  mortgage  carrying  intereft  be  tendered 
to  the  mortgagee,  and  he  refufe  to  accept  thereof,  the  mortgagor 
is  difcharged  of  intereft  from  the  time  of  making  the  tender. 
zo6. 

But  In  order  to  entitle  a  rnortgTigor,  In  fuch  cafe,  to  a  difcharge 
of  Intereft,  It  muft  appear,  that  he  has  ever  fince  the  tender  and 
refufal  kept  the  money  ready  for  paying  off  the  mortgage,  and  that 
no  profit  lias  been  made  of  It. 


Hob.  207, 
Cranley  v. 
Kingfwill 


A  right  to  damages,  on  the  account  of  the  non-payment  of  a 
debt,  or  the  non-performance  of  a  duty,  may,  after  being  taken 
away  by  a  tender  and  refufal,  be  reftored  by  a  demand  fubfequent 
to  the  tender  and  reiiifal ;  for  if  the  debt  or  duty  be  not  dif- 
charged by  the  tender  and  refufal,  a  new  right  to  damages  accrues, 
from  the  non-payment  or  t;he  non-performance  upon  the  fubfe- 
quent demand. 
iErownI.7T,  If  ■^'  have  tendered  a  fum  of  money  to  B.y  and  B.  have  refufed 
to  accept  thereof:  yet,  if  a  demand  be  afterwards  made  by  B.  and 
the  money  be  not  paid,  ^.  is  liable  to  damages  for  non-payment 
from  the  time  of  the  demand. 

A  diftrefs  may,  after  a  tender  and  refufal,  be  made  for  rent  in 
arrear ;  and  in  this  cafe  a  demand  fubfequent  to  the  tender  and 
refufal  is  not  neceflary,  the  diftrefs  Itfelf  being  a  demand  in 
law. 

If  a  demand  of  a  fum  of  money  carrying  intereft  be  made  after 
a  tender  and  refufal  to  accept  the  fame,  and  the  money  be  not 
thereupon  paid,  Intereft  begins  again  to  grow  due  from  the  time 
of  the  demand. 

It  was  formerly  holden,  that  if  a  man,  In  confequence  of  an 
a£l:  to  be  done  by  him,  would  acquire  a  right  to  a  debt  or  duty,  he 
does  not  acquire  the  right,  unlefs  the  thing  firft  to  be  done  by  him 
have  been  actually  done. 

y^.  by  Indenture  covenanted  to  pay  a  fum  of  money  to  B.,  and 
B,  covenanLed  by  the  fame  indenture  to  execute,  upon  the  receipt 
thereof,  a  releafe  of  his  claim  to  certain  land.  The  money  being 
tendered  by  ^.,  B.  refufed  to  accept  it ;  and  did  not  execute  the 
releafe.  An  action  of  covenant  was  hereupon  brought :  but  the 
court  were  of  opinion,  that  as  B.  was  only  bound  to  execute  the 

releafe 


Sty.  481. 
London  v. 
Craven. 
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releafe  upon  receiving  the  money,  and  it  had  not  in  fa£t  been  re- 
ceived by  him,  there  was  not  a  fufficient  breach  of  covenant  to 
ground  an  action  upon. 

But  the  law  is  now  fettled,  that  where  a  man  would  upon  doing  Cro.  Jac 
a  previous  a£l  have  acquired  a  right  to  a  debt  or  duty,  this  is  as  ^'*^- 
completely  acquired,  if  he  make  a  tender  of  doing  the  previous  -,j. 
a£l,  and  the  other  party  rcfufe  to  XufFer  it  to  be  done,  as  if  it  had  Saik.  75. 
been  adually  done.  5^3- 

530.     Ld.Raym.  964.     Str.  777.     [Dougl,  694.     I  Term  Rep.  638.  645.  J 

An  agreement  was  made,  that  A.  fhould  pay  a  fum  of  money  Cro.EHz, 
to  B.^  and  that  B.  fhould,  upon  the  payment  thereof,  furrender  a  ^^9- 
certain  leafe  to  A.     The  money  was  tendered  by  A. ;  B.  refufed  Exelby 
to  accept  thereof,  and  did  not  furrender  the  leafe.     An  aftion  be- 
ing hereupon  biought,  it  was  holden,  that  A.  could  as  well  main- 
tain the  a£lion  againft  B.  for  not  furrendering  the  leafe,  as  if  the 
money  had  been  aftually  paid. 

In  an  aftion  of  covenant  the  plaintiff  declared,  that  the  defend-  Ld.  Raym. 
ant  had  covenanted  to  accept  a  transfer  of  one  thoufand  pounds  ^^^•.    ^^a*. 
Hudfoti's-Bay  (lock,  and  upon  the  transfer  thereof  to  pay  the  plain-  KiUin^I* 
tiff  two  thoufand  pounds ;  and  the  plaintiff  averred,  that  he  offered  worth. 
to  transfer  the  flock,  and  that  the  defendant  did  not  come  to  accept 
or  pay  for  the  fame.     It  was  holden,  upon  a  demurrer  to  the  de- 
claration, that  the  plaintiff  was  as  well  entitled  to  the  money,  as  \i 
he  made  an  actual  transfer  of  the  flock, 

(G)  The  Confequences  of  being  ready  to  tender, 
when  the  Party  to  whom  it  was  intended  to  have 
been  made  was  not  prefent. 

TH  E  confequences  of  a  tender  and  refufal  have  been  treated  of 
at  large  under  the  foregoing  head. 

It  is  by  no  means  neceffary  to  recite  any  of  the  cafes  thereunder 
cited. 

Nothing  more  is  required,  under  the  prefent  head,  than  to  ob- 
ferve,  that  every  confequence,  which  would  have  followed  from  a 
tender  and  refufal,  will  follow,  from  being  ready  to  tender ;  in 
cafe  the  perfon,  whofe  duty  it  was  to  be  prefent  at  the  place, 
where  the  tender  was  intended  to  have  been  made,  negle£led  to  be 
prefent. 

If  every  fuch  confequence  did  not  follow,  it  would  frequently 
happen,  that,  notwithflanding  one  party  has  done  all  that  was  in 
his  power  to  make  a  tender,  all  would  be  rendered  ineffectual  by  the 
wilful  abfcnce  of  the  other  party. 
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(H)  Of  pleading  a  Tender. 

I.  In  the  general. 

U"  V  E  R  Y  requlfite,  which  is  neceffhry  to  the  validity  of  a  tender 
*^  mull  in  pleading  the  tender  be  fliewn  to  have  been  complied 
with ;  elfe  the  plea,  for  want  of  (hewing  that  the  party  tendering 
has  done  all  that  was  in  his  power  to  pay  the  debt  or  perform 
the  duty,  is  not  good, 

A  plea  of  tender  at  the  day  was  holden  to  be  bad ;  becaufe  it 
423.  Furfer  ^^^  ^qj  alleged,  that  the  tender  was  made  at  the  uttermoft  con-. 

w.  Proud.  •  .•  r    1       J 

venient  time  01  the  day. 

In  an  action  of  covenant,  for  money  due  upon  a  contrail  for 
transferring  (lock,  the  plaintilF  alleged,  that  he  was  ready  at  the 
day  and  place,  and  offered  to  transfer  the  (lock.  The  declara- 
tion was  holden  to  be  infufEcient,  for  want  of  (hewing  the  tender 
to  have  been  made  at  the  uttermoft  convenient  time  of  the  day 
that  the  (lock  could  have  been  accepted. 

In  an  aclion  of  debt  for  rent,  the  defendant  pleaded,  that  at  the 
day  on  which  the  rent  became  due  he  was  ready  to  pay  it.  The 
plea  was  holden  to  be  bad  ;  becaufe  it  was  not  alleged,  that  he 
offered  to  pay  the  rent ;  for  it  is  the  tender,  and  not  the  being 
ready,  which  is  traverfable. 

If  the  party,  to  whom  a  tender  was  intended  to  have  been  made, 
was  prefent  at  the  time  of  tendering,  or  if  it  do  not  appear,  from 
the  pleadings,  that  he  was  abfent,  it  muft  be  averred  that  there  was 
a  refufal ',  for  the  refufal,  as  well  as  the  tender,  is  traverfable. 


Salk.  6x4. 

tz  Mod. 
531.     Lan- 
caihire  v. 
Killing- 
worth. 
Salk.  624. 
l^.  Raym. 

Str.  777.  833 

3  Lev.  104. 
Cole  V. 
Walton. 
3  Lev.  209. 
12  Mod. 

353- 
Noy,  74. 

Sid.  13. 
a  Lev.  23. 

a  Ventr. 

109. 

Salk.  623. 

12  Mod. 

530.     Ld.  Ra,yni.  687.  964 


%  Saund. 

352- 

Peeters  v. 
Opie. 


Cro.  Eliz. 


Lea  V. 

Bxelby. 


I.d.  R.aym. 
68-:.  Lan- 
«afhirt  t. 


An  agreement  was,  that  the  plaintiff  (hould  build  a  houfe  for  the 
defendant;  and  that  the  defendant  (hould  pay  the  plaintiff" a  fum 
of  money  for  his  labour  in  building  it.  In  an  a6lion  for  the 
money  the  plaintiff  averred,  that  he  had  made  a  tender  of  build- 
ing the  houfe  ;  but  lie  did  not  aver,  that  the  defendant  had  refufed 
to  fuffer  him  to  build  it.  It  was  holden,  that  the  declaration  was 
infufficient,  for  want  of  (hewing  a  refufal  by  the  defendant. 

^.  promifed  to  pay  a  fum  of  money  to  B,  at  a  day  and  place 
certain  ;  and  B.  promifed  to  furrender  upon  the  payment  thereof 
a  certain  leafe  to  A.  In  an  action  of  a/fu/npjit  brought  by  y#.,  he 
alleged,  that  he  had  tendered  the  money  at  the  day  and  place  j  and 
that  B.  had  not  furrendered  the  leafe.  All  the  court  held,  that 
the  allegation  of  the  tender  was  ill ;  it  not  being  enough  for  yf.  to 
fay,  that  he  tendered  the  money  5  but  he  ought  to  have  faid  fur- 
ther, that  the  defendant  did  not  come  to  the  place,  or  that  he  re- 
fufed to  receive  the  money. 

But,  if  the  party,  to  whom  a  tender  was  intended  to  have  been 
made  at  a  place  certain,  did  not  come  to  the  place,  it  is  fufiicient 

for 
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for  the  party,  who  intended  to  make  a  tender,  to  allege,  that  he  was  Killlng- 
at  the  place  with  defign  to  make  a  tender  j  and  that  the  other  worth.  Cro. 
party  did  not  come  to  the  place.  Saik.  623.  12  Modl^s^jo, 

It  was  heretofore  a  queftion,  whether  It  ought  not  in  fuch  cafe  12  Mod. 
to  be  averred,  that  neither  the  party  nor  any  one  for  him  did  Sji-    *^j<»- 
come  to  the  place  ;  and  in  fome  precedents  the  averment  is  in  this  crojac. 
manner.  -j-^j. 

But  it  feems  to  be  now  fettled,  that  it  is  in  fuch  cafe  fufficient  Cro.  Elu. 
to  aver,  that  the  party  did  not  come  to  the  place  •,  for  if  any  one  755. 
lawfully  authorized  to  receive  the  thing  intended  to  have  been  phmipg. 
tendered  had  come,  it  would  have  been  the  fame  thing,  as  if  the  Cro.  jac. 
party  had  himfelf  come.  H-^i^Moi. 

[If  J.,  B.y  and  C.  have  a  joint  demand,  and  C.  has  a  feparate  Dougl«  ▼. 
demand  on  Z).,  and  D.  offers/^,  to  pay  him  both  the  debts,  which  .TelmRcp. 
^.  refufes,  without  obje£ling  to  the  form  of  the  tender  on  account  6S3. 
of  his  being  entitled  only  to  the  joint  demand,  D.  may  plead  this 
tender  in  bar  of  an  a£lion  on  the  joint  demand,  but  (hould  ftate  it 
as  a  tender  to  j4.,  -B.,  arid  C] 

If  the  debt  or  duty  be  difcharged  by  a  tender  and  refufal,  the  i  Inft.  «of* 
plea  of  tender  ought  to  conclude  with  praying  judgment  of  the  2^*^^^^^* 
adlion ;  for  by  the  tender  and  refufal  the  action  is  in  fuch  cafe  temps  prift, 
barred  for  ever.  pi- 1*  p'*  *• 

pl.2I.pl. 31. 

aRoU.  Abr.  523.     Cro.  Eliz.  755.     Carth.  14.3. 

But,  if  only  damages  are  difcharged  by  a  tender  and  refufal,  the  la,  Raym* 
plea  of  tender  ought  to  conclude  with  praying  judgment  of  the  *54- 
damages :  becaufe  the  tender  and  refufal  are  in  fuch  cafe  only  a  ^^]^%l°l' 
bar  of  damages.  temps  prift, 

pl.24.pl.3i.     2R0II.  Abr.  523.     Salk.623.     Cdrth.  143. 

As  the  damages  barred  by  a  tender  and  refufal  are  only  thofe  Ld.  Raym. 
which  are  occafioned  by  the  non-payment  of  the  debt,  or  the  non-  *34     9'^*" 
performance  of  the  duty,  the  plea  of  tender  in  an  action  of  ajfiimp-  g'^ij^,  ^^ j. 
Jtt  muft  never  conclude  with  praying  judgment  of  the  damages: 
for  as  this  adtion  is  only  to  recover  damages,  a  plea  in  bar  of  the 
damages  would  in  effedi  be  a  plea  in  bar  of  the  adlion.     The 
proper  way  of  pleading  a  tender  in  an  a£lion  of  ajfumpftt  is,  either 
to  confefs  damages  to  a  certain  amount,  and  pray  that  the  plaintiff 
may  proceed  at  his  peril  for  the  refidue ;  or  to  bring  a  fum  of 
money  into  court,  and  pray  judgment  de  ulteriorihus  damnis. 

It  has  been  holden,  that  a  plea  of  tender  is  an  iffuable  plea.        Pay  t. 

Deaifley,  Barnes,  361. 

But,  if  a  judge's  order  has,  upon  the  condition  of  pleading  an  Rep.  ofPr. 
iffuable  plea,  been  obtained  for  time  to  plead,  a  tender  cannot  be  '"  ^-  ^' 
pleaded  j  this  not  being  an  iffuable  plea  within  the  meaning  of  fuch  Barnes,  252. 

order.  Lane  V. 

Smith. 
Davenhil!  V.  Barritt,  Barnes,  337.     [But  the  contrary  has  been  fince  adjudged  in  the  court  of  K.ing'», 
Bench.     Kilwick  v.  Maidman,  i  Burr.  59.] 

It 


462  CcnDer  anti  bringing  ^oncg 

Barnes,359.  It  has  been  refufed  to  fuffer  the  general  iflue  and  a  plea  of  ten- 
Aiderfoav.  jgj.  j^j  jjg  ^leaded  to  the  fame  count  (a)i  becaufe  thefe  two  pleas 
T(a)  Or  to    ^^e  Contradictory. 

the  whole  declaration.  Maclellan  v.  Ho.va-d,  4  Term  Rep.  194.  But  in  both  thefe  cafes  the  aftions 
were  upon  promifes.  In  trej'fafs,  the  defendant  may  plead  the  general  iffue  and  tender  of  amends. 
Gening  v.  Manning,  Barnes,  366.     Martin  v.  Kefterton,  a  Bl.  Rep.  1093.] 

Barnes,  362.  But,  If  there  be  t^Vb  counts,  this  court  will  give  leave  to  plead  a 
Pitfieid  V.      tender  to  one  count,  and  the  general  iflue  to  the  other. 

Morey.  '-' 

Barnef,33o.  A  motion  being  made,  that  the  defendant  might  withdraw  his 
Reeves  v.  plea  of  tender,  and  plead  the  general  ifllie,  it  was  denied.  And  by 
Probart.       ^^iq  court— The  fuffering  of  this,  as  the  money  pleaded  to  have 

been  tendered  is  brought  into  court,  may  be  an  inconvenience  to 

the  plaintiff. 

2.  Where  Uncore  priji  is  pleaded. 

Bro.  Tout        Wherever  a  debt  or  duty  is  difcharged  by  a  tender  and  refufal, 

temps  pri ft,    It  is  not  neceifary,  in  pleading  the  tender,  to  plead  uncore  priJi: 

pi.  I.  pi.  2.  j^^y^  j^  would  be  ftrange  for  a  party  to  fay,  he  is  ft  ill  ready  to  pay 

p).  31.*         a  debt,  or  to  perform  a  duty,  of  which  he  is  difcharged. 

a  Roll.  Abr. 

543.     I  Inft.  207.     Cro.  Eli*.  755.     1  Show.  129. 

Bro.  Tout  But,  where  a  debt  or  duty  is  not  difcharged  by  a  tender  and 
temps  prift,  j-efufal.  It  is  not  enough,  for  the  party  who  pleads  the  tender,  to 
pi.  21.^'^    plead  a  tender  and  refufalj  but  he  muft  alfo  plead  uncore  priJi. 

pl.  31.     I  Inft.  207.     a  Roll.  Abr.  523.     Cro.  Eliz.  755.     1  Show.  129. 

Bro.  Tout  If  any  fervice,  which  ought  to  have  been  done  to  a  lord  at  a 
temps  prift,  j^y  certain,  has  been  tendered  at  the  day,  the  party  who  pleads 
^  '  ^*'         this  tender  muft  not  only  allege,  that  he  tendered  the  fervice  at  the 

day  J  but  as  the  fervice  continues  to  be  due,  he  muft  alfo  pleadj 

that  he  is  ftill  ready  to  do  it. 
1  inft.  207.       In  an  adlion  of  debt  upon  a  bond j  conditioned  for  the  payment 
Bro.  Tout     Qjp  ^  jgfg  f^J^  jjj.  ^  jj^y  certain,  a  plea  of  tender  at  the  day  is  not 
pl^n.^"  '  good;  for  as  the  lefs  fum  ftill  remains  due,  the  defendant  muft 
a  Roll.  Abr.  further  fay,  that  he  is  ftill  ready  to  pay  it. 

5*3-  534*     ,^  „ 

Salk.  623.    Ld.  Raym.  254. 

Sid.  30.  In  an  aftion  of  debt  upon  a  bond,  the  condition  was  to  pay 

Hobfon  V.  money  at  a  day  certain,  but  no  place  was  appointed  for  the  pay- 
^"^^^'  ment.  The  defendant  pleaded,  that  the  plaintiff  was  not  In  Eng- 
land at  the  day.  This  plea  was  upon  a  demurrer  holden  to  be 
bad,  for  want  of  pleading  uncore  priJl. 
aShow.143.  In  an  a61:ion  of  debt  upon  bond,  with  condition  to  pay  money 
Lea  V.  to  the  admlnlftrators  of  the  obligee  within  two  months  after  his 

deceafe,  the  defendant  pleaded  that  he  was  ready  to  have  paid  it, 
but  that  no  letters  of  admlniftration  were  granted  within  two 
months  after  the  deceafe  of  the  obligee,  and  confequently  that 
there  was  no  adminiftrator  to  receive  it.  Upon  a  demurrer  this 
,5  plea 
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plea  was  holden  to  be  bad ;  becaufe  as  the  debt  was  not  dlf- 
charged,  the  defendant  ought  to  have  pleaded,  that  he  is  flili 
feady  to  pay  it. 

But,  if  a  tender  at  the  day  of  corn,  or  of  any  other  goods  of  a  9  Rep.  79. 
periihable  nature,  be  pleaded,  with  a  refufal,  there  is  no  need  to  Peyton's 
plead  uticore  prijl ;  for  as  fuch  goods  may  have  perifhed,  and  if  ^i„*ft.  joy, 
they  have  not,  as  it  might  have  been  an  expence  to  keep  them, 
it  would  be  hard  to  compel  a  party  to  be  ready  at  all  times  after  the 
tender  and  refufal  to  deliver  them. 

The  doctrine  of  this  cafe  feems  to  apply  to  all  kinds  of  goods 
which  are  bulky  \  for  there  muft;  always  be  an  expence,  in  finding 
a  warehoufe  for  fuch  goods. 

Uncore  prijl  may  be  pleaded  after  either  a  general  or  fpecial  Dyer,  300. 
imparlance.  ,z  Mod.  3.  S54.    Ld-Rajl-ts*. 

3.  Where  Uncore  prijl  together  with  Tout  temps  prijl  is  pleaded. 

Wherever  the  debt  or  duty  arifes  at  the  time  of  the  contract,  Salk.  6ij« 
and  is  not  difcharged  by  a  tender  and  refufal,  it  is  not  enough  for  ^^^^r  . 
the  party  who  pleads  a  tender,  to  plead  the  tender  and  refufal  with  152, 
uncore  prijl;  but  he  muft  likewife  plead  tout  temps  prijl*  Ld.  Raym. 

2  54- 
Comb.  444.     Carth.  4!  ]* 

In  an  acllon  of  ajfumpjtty  for  the  money  due  for  goods  fold  and  10  Mod.  8f. 
delivered,  the  defendant  pleaded  a  tender  before  the  action  was  wh'tiocicvj 
brought,  and  that  he  is  (lill  ready  to  pay  the  money.     It  was  ob-    "^"^ '  " 
je£led,  that  as  the  money  became  due  upon  the  delivery  of  the 
goods,  the  defendant  ought  to  have  pleaded,  that  he  has  been  at 
all  times,  from  the  time  of  the  delivery,  and  is  ftill  ready  to  pay 
the  fame.     This  was  holden  tu  be  a  material  abjection. 

If  the  defendant  have  pleaded  tout  temps  prijl ^  the  plalntlfF  may  Ld.  Raym, 
reply  a  demand  between  the  time  of  the  contra6l  and  the  tender,  ^^54- 
and  (hew  the  time  of  making  it ;  for  he  was  not  bound  to  allege  Hartis,* 
fuch  fpecial  demand  in  the  declaration,  Saik.  623. 

i2Mod.j5j. 

A  defendant,  after  a  nihil  had  been  returned  to  the  original,  Bro.  Tout 
came  at  the  capias^  and  pleaded  tout  temps  prijl.     It  was  holden,  that  ^^'"C^  P"^''^* 
as  it  appeared  from  the  return   of  nihily   that  he  had  not  conu-  ^  "  ^°* 
fance  of  the  original,  the  plea  was  good :  but,  that  if  he  had  had 
conufance  of  the  original,  he  would,  becaufe  he  did  not  plead  in- 
Jlanter,  have  been  eftopped  to  plead  tout  temps  prijl. 

Taut  temps prjl  may  be  pleaded  after  an  effoin  cad;  for,  al-  i  Inft.  131, 
though  this  plea  be  a  kind  of  imparlance,   as  the  eflbin  may  have  ^^'^'  '^""^ 
been  caft  by  a  ftranger,  it  is  not  clear  that  the  defendant  had  co-  [.^["jo.^^'  * 
nufancc  of  the  writ.  p!.  36.    2R0II.  Abr.  523. 

It  is  laid  down  in  divers  books,  that  tout  temps  prifi  cannot  be  Bro.  Tout 
pleaded  after  a  general  imparlance  by  the  defendant.  '^""P^  P"'^' 

Salk,  622.     13  Mod.  8.  71.  84.  3s4.     Freem.  205* 

The  reafon  afligned  in  two  book'^,  why  the  defendant  cannot'  2  Mod.  62. 
plead  tout  temps  prijl  after  a  general  imparlance  by  him,  feems  to  -^^"^°^ 

be  ' 
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be  very  conclufive ;  namely,  that  after  he  has  defired  to  imparl 
before  he  anfwers  to  the  declaration,  it  Is  a  contradidlion  to  fay, 
that  he  has  been  always  ready  to  fatisfy  the  demand  of  the 
plaintiff. 

But,  where  a  general  imparlance  is  given  by  the  plaintiff",  the 
court  will,  within  the  firft  four  days  of  the  next  term,  that  he  may 
have  an  opportunity  of  pleading  tout  temps  prijly  make  a  rule  for 
the  defendant  to  plead  a  tender  as  of  the  preceding  term. 

And  if  after  a  general  imparlance  given  by  the  plaintiff",  the 
declaration  be  delivered  fo  (hort  a  timebefore  the  eflbin-day  of  the 
next  term,  that  the  defendant's  agent  has  not  time  to  write  into  the 
country,  and  receive  inftru£lions  fo  as  to  move  the  court  within 
the  firft  four  days  of  the  next  term,  the  court  will,  if  the  appli- 
cation be  as  foon  after  the  firft  four  days  as  it  can  conveniently 
be  made,  give  leave  to  plead  a  tender  as  of  the  preceding  term. 

It  is  not  perhaps  quite  fettled,  but  it  feems  to  be  the  better 
opinion,  that  tout  temps  prijl  may  be  pleaded  after  a  fpecial  im- 
parlance. 

In  an  a£lion  of  ajfumpftt  the  defendant  imparled  fpecially,  falvis 
omnibus  exceptiombus  tarn  brevi  quam  narrntmii ;  and  the  queftion 
was.  Whether  tout  temps  pr'ifl  could  be  pleaded  after  this  imparl- 
ance ?    It  was  holden,  that  it  might. 

It  is  in  the  general  true,  that  tout  temps  priJl  cannot  be  pleaded 
after  a  demurrer. 

But  the  court  will  after  a  demurrer,  upon  the  particular  circum- 
ftances  of  the  cafe,  give  a  defendant  leave  to  plead  as  of  a  former 
term,  or  compel  a  plaintiff  to  declare  as  of  a  fubfequent  term. 

A  declaration  of  Hilary  term  being  demurred  to  for  infufficien- 
cy,  the  plaintiff  obtained  a  judge's  order  to  amend,  and  in  the 
Eajler  term  following  gave  a  rule  to  plead.  Hereupon  the  de- 
fendant obtained  a  rule,  in  order  to  have  an  opportunity  of  plead- 
ing tout  temps  prijly  that  he  might  plead  as  of  the  Hilary  term,  or 
that  the  plaintiff  might  make  his  declaration  as  of  the  Eajler 
term. 
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4.  Where  a  Profert  in  Curia  is  pleaded. 

It  is  In  the  general  true,  that  if  a  debt  or  duty  be  not  difcharged 
by  a  tender  and  rcfufal,  the  tender  muft  be  pleaded  with  a  profert 
in  curia :  for  as  the  debt  or  duty  continues,  it  is  not  enough  for  the 
party,  who  pleads  the  tender,  to  plead  a  tender  and  refufal  with 
uncore  prijly  or  with  uncore  priJl  together  with  totit  temps  prijly  as  the  < 
cafe  may  require;  but  he  muft  alfo  bring  the  money,  or  other 
thing  which  has  been  tendered,  into  court,  that  the  other  party 
may,  if  he  pleafc,  accept  thereof. 

83.254.643.     iBarn.  iSi.     Str.  638. 

If  a  defendant  in  an  a£lIon  of  debt  upon  a  bond,  with  condition 
for  the  payment  of  a  lefs  fum  at  a  day  certain,  plead  a  tender  with 
uncore  prijly  the  plea  is  not  good  without  bringing  the  money  into 
court. 

So, 
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So,  In  an  a<Slion  of  debt  for  meney  due  for  rent,  if  a  tender  be  Bro.  Tout 
pleaded  with  uticore  priJJ ,  together  with  tout  temps  prijiy  the  money  '^'"pspriit, 
muft  be  brought  into  court.  utod!  354 

It  has  indeed  been  holder,  that  if  the  contra£l  ^e  to  pay  money  Bro.  Tout 
at  a  place  certain,  it  is  not  neceflbry,  in  pleading  a  tender,  to  bring  temps  priii, 
the  money  into  court;  becaufe  the  party  is  not  bound,  to  pay  the  ^'   '^'^^' 
money  at  any  other  place. 

Bur  it  feems  to  be  the   better  opinion,  that  it  is  not  fufficient  Bro.  Tout 
for  a  party  to  plead  in  fuch  cafe,  that  he  is  ftill  ready  to  pay  the  """ps  prift, 
money  at  the  place,  for  that  he  ought  to  bring  it  into  court.      ^  Roll.  Abt.  «* 

A  plea  of  tender  with  a  proferi  hi  curia  is  not  good,  unlefs  the 
money,  or  other  thing  tendered,  be  in  fa6l  brought  into  court. 

A  defendant  had  pleaded  a  tender  of  money  with  a  profert  in  Str.  638. 
curia  i  but  it  appeared,  that  the  money  was  not  brought  into  court.  ^J^^^'^  "• 
It  was  holden,  that  the  plea  was  not  good,  and  that  the  plaintiff     ^  °"' 
might  fign  judgment. 

If  there  are  feveral  avowries,  againft  feveral  tenants,  for  the 
fame  rent-charge,  it  is  not  neceflary  for  every  tenant,  who  pleads 
a  tender,  to  bring  the  money  into  court. 

A  diftrefs  being  made  upon  feveral  tenants  for  one  rent-charge  Ld.  Raym. 
iflulng  out  of  the  lands  holden  by  them  all,  every  one  brought  an  'l-^9'  Anon, 
a£l:ion  of  replevin.  As  the  grantee  of  the  rent-charge  made  the 
fame  avowry  againft  them  all,  each  tenant  pleaded  in  bar  of  the 
avowry  againft  him  a  tender  with  a  profert  in  curia.  The  court 
made  a  rule,  that  the  bringing  in  of  money  upon  one  avowry 
fliould  be  good  as  to  all  the  avowries. 

If  the  thing,  which  has  been  tendered,  be  fo  heavy,  that  it  Bro.  Tout 
cannot  conveniently  be  brought  into  court,  it  is  not  neceflary  to  ^^'^pspr'ft* 
plead  a  tender  with  a  profert  in  curia.  a  RoH.  Abr.  524.  lii'n.  200. 

It  muft  however  in  fuch  cafe  be  alleged,  that  the  thing  can-  Bro.  Tout 
not,  by  reafon  of  its  weight,  conveniently  be  brought  into  court.     '^™P*  P"*^* 

2  RolL  Abr.  524. 

(  I )  The  Confequences  of  a  Profert  in  Curia, 

1 T  is  in  the  general  true,  that  if  the  money,  or  other  thing  which 
■*•  has  been  tendered,  be  upon  pleading  the  tender  brought  into 
court,  the  plaintiff  is  entitled  thereto,  although  he  (hould  after- 
wards be  nonfuited,  or  there  fliould  be  a  verdicl  againft  him. 

In  an  a6tion  of  ajfumpftt  the  defendant  pleaded  a  tender,  and  Str.  1027. 
brought  four  guineas  into  court.     The  plaintiff  replied  a  demand  ^'o*  *• 
and  refufal  fubfequent  to  the  tender.     Iffue  being  thereupon  join-     "  '"  ""* 
ed,  it  was  found    for  the  defendant.     The  defendant  afterwards 
moved  to  take  the  money  out  of  court  j  but  it  was  refufed.    And 
by  the  court  — He  has  admitted  that  this  money  was  due  to  the 
plaintiff,  and  he  is  no  more  entitled  to  have  it  again,  than  if  it 
had  been  brought  into  court  upon  the  common  rule,  and  ftricken 
out  of  the  declaration. 

Vol,.  Vr.  H  h  There 
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There  Is  perhaps  no  cafe  of  nonfuit,  which  is  exprefsly  to  this 
point. 

But  it  is  laid  down,  tlrat,  if  after  money  has  been  brought  Into 
court  upon  the  common  rule,  the  plaintiff  be  nonfuited,  he  is  en- 
titled to  the  money  ;  and  it  feems  as  reafonable,  that  the  plaintiff 
fliould  be  entitled  to  it;,  after  having  been  nonfuited  in  the  cafe 
of  a  tender  with  a  profert  hi  cur'ia^  as  in  the  cafe  of  bringing  in 
money  upon  the  common  rule. 

If  the  plaintiff  take  iffue  upon  the  tender,  and  it  be  found  againfl 
him,  the  defendant  ihaii  have  the  money  again  j  for  it  was  at  the 
plaintiff's  peril  to  take  an  iffue,  by  the  finding  of  which  his  re- 
fufal  is  become  matter  of  record. 

In  any  cafe,  wherein  the  plaintiff  Ts  entitled  to  the  money,  or 
other  thing,  which  has  upon  a  pica  of  tender  been  brought  into 
court,  he  muff,  in  cafe  he  does  take  it  out  of  court,  pay  the  de- 
fendant colts. 

If  a  plaintiff  have  proceeded  in  his  fuit,  after  money  was  brought 
into  court  upon  a  plea  of  tender,  he  cannot  afterwards  take  the 
money  out  of  court,  without  the  leave  of  the  court. 

The  plaintiff",  after  replying  to  a  plea  of  tender,  took  the  money 
which  had  been  brought  in,  out  of  court,  and  entered  an  acquit- 
tal. It  was  holden,  that  as  the  replication  amounted  to  a  refufal 
of  accepting  the  money,  the  plaintiff  could  not  afterwards  take  it 
out  of  court,  and  enter  an  acquittal,  witiiout  leave  of  the  court. 

But  the  court  will  always  give  a  plaintiff  leave,  to  do  this  upon 
paying  the  defendant  colts. 

If  the  plaintiff  take  the  money,  or  other  thing  which  has  been 
brought  in,  out  of  court,  he  cainiot  afterwards  proceed  for  da- 
mages, on  the  account  of  a  demand  and  refufal  fubfequent  to  the 
tender:  for  as  the  judgment,  which  ought,  in  fuchcafe,  to  be  en- 
tered up,  is  quod  the  defendant  eat  inde  Jtne  die^  the  plaintiff  is 
barred  from  having  judgment  of  the  principal  ;  and  a  man  cannot 
proceed  for  damages  n'verely  acceffary,  after  being  barred  of  the 
principal,  in  any  a6lion,  except  an  cjc^lment,  wherein  the  term 
expires,  pending  the  adlion* 
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(K)  Of  bringing  Money  Into  Court  upon  the 
mon  Rule. 

TVylONEY  cannot  be  brought  into  court  upon  the  common  rule, 
^  ■*•   without  leave  of  the  court. 

The  practice,  of  giving  leave  to  bring  money  into  court  upon 
the  common  rule,  is  not  very  ancient. 

^(?/^,  Chief  Juftice,  is  reported  to  have  faid,  that  he  remember- 
ed the  time,  when  motions  for  leave  to  do  this  were  firft  made. 

The  practice  was  introduced,  for  the  hike  of  giving  a  party, 
who  had  never  had  it  in  his  power  to  make  a  tender,  or  had  ne- 
glected to  make  one,  an  opportunity  of  fatisfying  the  debt  for 
which  an  aclion  had  been  commenced^  anid  likewife-to  deliver 

bitn 
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him  from  the  difEculy  of  pleading  the  tender,  if  he  had  made 
one. 

Money  cannot  be  brought  into  a  court  of  equity,  but  a  tender  Bunb.  28. 
may  be  relied  upon  in  the  anfwer  to  a  bill  in  equity.  ^^• 

The  fum  of  money,  which  is  to  be  brought  into  court  upon 
the  common  rule,  is  always  mentioned  in  the  rule. 

Money  cannot  be  brought  into  court  upon  the  common  rule, 
after  the  defendant  has  pleaded. 

If  a  party  have  obtained  the  common  rule  to  bring  a  certain 
fum  of  money  into  court,  the  court  will  not  give  him  leave  after 
having  pleaded,  to  bring  in  more  m.oney  than  is  mentioned  in 
the  rule. 

A  defendant,  who  had  obttined  the  common   rule  to  bring  Green  v. 
feventy-nine  pounds  and  one  fliilling  into  court,  afterwards  moved  ^"^o"* 
tor  leave  to  bring  m  one  pound  and  tour  ihillings  more  ;  but  it 
appearing  that  he  had  pleaded,  the  court  refufed  to  give  leave  to 
do  this. 

A  defendant,  who  had  obtained  the  common  rule  for  bringing  Barnes.aS*, 
money  into  court,  brought  the  fum  therein  mentioned  into  court.  Swan  v. 
The  plaintiff  refufed  to  accept  thereof;  and  iflue  was  joined  in     "*™"** 
the  a6tion.     Afterwards  the  defendant  applied  for  another  rule, 
to  make  an  addition  to  the  fum  brought  in.     No  rule  was  grant- 
ed.    And  by  the  court — This  was  a  lubterfuge  of  the  defendant, 
to  try  if  the  plaintiff  would  accept  iefs  than  is  due  ;  and  as  this 
would  not  do,  he  now  wants  to  bring  more  money  into  court, 
which  the  court  never  gives  leave  to  do,  after  iflue  is  joined  in  an 
ail  ion. 

If  there  are  three  counts  in  a  declaration,  the  defendant  may  Barnes,2S6. 
have  a  rule  to  bring  money  into  court  upon  one,  and  plead  to  the  ^^'''^  "• 
other  two. 

But  he  cannot  in  fuch  cnfe  have  a  rule  to  bring  money  into  court  Rep  of 
upon  one  count,  to  plead  to  another,  and  to  demur  to  the  third.  '"g '  ^2%, 

The  common  rule  fur  bringing  money  into  court  is  very  feldom 
granted,  without  annexing  the  condition  of  paying  cofls. 

But,  as  the  old  form  of  the  common  rule  for  bringing  money 
into  court  is  not  compulfory,  as  to  the  payment  of  cofts,  in  cafe  the 
plaintiff  (hall  think  proper  to  accept  the  money,  the  court  of 
King's  Bench,  in  which  court  the  old  form  is  ftill  adhered  to, 
will  not  grant  an  attachment  for  the  non-payment  of  cofts. 

In  an  adiion  of  affiwipft  the  defendant  bi ought  eight  pounds  Str.  1220. 
into  court,  upon  the  common  rule.    The  plaintiff  took  it  out,  and,  "f^''^  ''* 
after  taxing  coffs,  demanded  them.     As   thefe  were  not  paid,  he 
went  on  to  trial,  and  obtained  a  verdict  for  fcven  pounds  eighteen 
fliillings.     It  was  infilled,  that  as  the   plaintiff  was    overpaid  by 
the  money  taken  out  of  court,  he  ought  not  to  have  col^is  of  the  - 

proceedings  fubfcquent  to  the  bringing  of  it  in  :  but  the  court 
held,  that  this  cafe  was  to  be  confidered,  the  terms  of  the  rule 
not  having  been  complied  with,  as  if  no  rule  had  been  made  ; 
and  that  in  fuch  cafe  it  is  not  ufual  to  grant  an  attachment,  but 
the  plaintiff,  as  the  rule  is  only  a  conditional  one,  may  go  on. 

Hh2  The 
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The  pejlea  was  ordered  to  be  delivered  to  the  plaintiff:  but  it  was 
ordered,  that  he  (hould  upon  taking  out  execution  deduct  for  the 
money  he  had  taken  out  of  court. 
BamcstiS].  The  old  form,  of  the  common  rule  for  bringing  money  Into 
court,  having  been  adjudged  by  the  court  of  Common  Pleas  de- 
fe£live,  for  want  of  being  compulfory  upon  the  defendant  as  to 
the  payment  of  cofts,  in  cafe  the  plaintiff  fhall  think  proper  to  ac- 
cept the  money,  it  has  been,  of  late  years,  altered,  fo  as  to  be 
compulfory;  and,  confequently,  an  attachment  againfh  the  de- 
fendant may  be  had  in  that  court,  if  the  cofts  are  not  paid. 

A  cafe  may  be  fo  circumftanced,  that  the  court  will  give  leave 
to  bring  money  into  court  upon  the  common  rule,  v/ithout  annex- 
ing the  condition  of  paying  cofts,  in  cafe  the  plaintiff  fliall  think 
proper  to  accept  the  money. 
MS.  Rep.         In  an  aftion  of  debt  for  rent  It  appeared,  that  there  had  beea 
Johnfon  V.    a  tender  of  the  rent  before  it  was  due  ;  that  the  plaintiff  had  kept 
'E^ti^liG.  °^^  ^^  '^^  ^^y  •'^^  ^^^  ^^y  °"  which  it  did  become  due,  in  order 
2.  in  K.  B,  to  deprive  the  defendant  of  an  opportunity  of  tendering  the  rent 
1  Bur.  578.  j}^3^  jjjy  .  jj^fi  jj^^j  ti^g  adtlon  was  commenced  the  next  day.  The 
defendant,  who  had  before  obtained  the  common  rule  to  bring 
money  into  court  with  cofts,  in  cafe  the  plaintiff  fhall  think  proper 
to  accept  the  money,  afterwards  obtained  another  rule,  that  the 
plaintiff  might,  inftead  of  receiving  cofts,  pay  the  defendant  cofts. 
The  latter  rule  was  afterwards  difcharged  :  but  fo  much  of  the 
former  rule  as  related  to  cofts,  was  difcharged  likewife. 

And  by  Lord  Mansfield^  Chief  Juftice — Upon  the  particular  clr- 
cumftances  of  a  cafe,  the  court  has  a  power,  although  the  general 
rule  be  otherwife,  to  give  leave  to  bring  money  into  court  upon 
the  common  rule  without  cofts ;  and  the  prefent,  wherein  the 
plaintiff  kept  out  of  the  way  on  purpofe  to  avoid  a  tender  of  the 
rent,  is  a  proper  cafe  to  give  fuch  leave  in.  It  is.  In  the  general, 
of  courfe  to  allow  cofts,  where  leave  is  given  to  amend  :  but  the 
court  may,  upon  the  particular  circumftances  of  a  cafe,  give  leav« 
to  amend  without  cofts.  And  by  Derttiifon,  Juftice — The  court 
has  certainly  a  power,  where  the  juftice  of  a  particular  cafe  re- 
quires it,  to  difpenfe  with  a  part  of  one  of  its  rules,  which  can 
only  be  adapted  to  general  cafes. — And  by  Fojier^  Juftice — There 
is  perhaps  no  cafe,  where  cofts  are  more  generally  given,  than 
upon  the  granting  of  a  new  trial ;  and  yet  a  cafe  may  be  fo  cir- 
cumftanced, as  to  make  it  proper  for  the  court  to  grant  a  new 
trial,  without  annexing  the  condition  of  paying  the  cofts  of  the 
former  trial. — And  by  Wilmoty  Juftice — The  circumftances  of  this 
cafe  are  fo  peculiarly  hard,  that  the  court  ought  to  go  as  far  as, 
by  the  rules  of  law,  it  can,  in  granting  relief.  If  the  firft  applica- 
tion had  been  for  leave  to  bring  money  into  court  upon  the  com- 
mon rule,  without  cofts,  I  (hould  have  been  for  giving  it  \  and  I 
fee  no  reafon  why  it  fliould  not  be  now  given. 
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(L)    At  what  Time  Money  may  be  brought  Into 
Court  upon  the  common  Rule. 

A   Defendant  is  not  fo  in  court,  until  bail  is  put  in,  as  to  be  7Mod.  i4». 
"**  ■  able  to  move  for  leave  to  bring  money  into  court  upon  the  ^"°"* 
common  rule. 

The  court  will  in  fome  cafes  give  a  defendant  leave  to  withdraw 
his  demurrer,  and  bring  money  into  court  upon  the  common  rule. 

The  defendant  having  demurred  to  the  declaration,  and  affign-  Barnes,iei. 
cd  for  caufe  the  want  of  pledges,  the  plaintiff  joined  in  demurrer,  ^'"lehaie  v. 
The  defendant  afterwards  moved  for  leave  to  withdraw  his  de-     °  ^"l'*"* 
murrer,  and  to  bring  money  into  court  upon  the  common  rule ; 
vhich  was  granted. 

Money  may  be  brought  into  court  upon  the  common  rule,  at  Barnes,279. 
any  time  before  the  defendant  has  pleaded,  although  the  rule  for  A"°n- , 
pleading  be  out.  398.^^# 

The  general  rule  is,  that  although  a  defendant  have  obtained 
the  common  rule  for  bringing  money  into  court,  he  cannot  bring 
the  money  in  after  he  has  pleaded. 

The  common  rule  for  bringing  money  into  court  was  dif-  Barnes,  281. 
charged,  becaufe  the  defendant  did  not  bring  in  the  money  be-  Sttaphon  ». 
fore  he  pleaded.  ^  Thompfoa. 

A  motion  being  made,  for  leave  to  withdraw  a  plea  of  tender,  Barnes, 349. 
and  to  bring  money  into  court  upon  the  common  rule,  and  plead  Salmon  v. 
the  general  iilue  ;  it  was  refufed.     And  by  the  court — We  never  ^'*^^''"* 
make  a  rule  for  bringing  money  into  court,  after  the  defendant 
has  pleaded,  without  the  confent  of  the  plaintiff. 

But  the  court  will  fometimes  give  leave  to  withdraw  a  plea, 
and  bring  money  into  court  upon  the  common  rule. 

A  motion  was  made  for  leave  to  withdraw  the  general  iflue,  and  Barnes,  344. 
after  bringing  money  into  court  upon  the  common  rule  to  plead  y*"** 
the  fame  de  ncvoy  the  defendant's  attorney  being  dead,  before  leave 
was  moved  for,  as  his  client  had  defired  it  might  be,  for  bringing 
in  money,  and  the  attorney's  clerk  having  delivered  the  plea  by 
miftake.  Leave  was  afterwards  given.  And  by  the  court — The 
general  rule  is  againfl  giving  leave  to  do  this :  but  in  a  cafe  like 
the  prefent,  the  general  rule  ought  to  be  difpenfed  with. 

Since  this  cafe,  which  feems  to  have  been  determined  upon  the 
particular  circumftances  thereof,  the  pradlice  has  been,  to  give 
leave  to  withdraw  a  plea,  and  bring  money  into  court  upon  the 
common  rule,  although  there  be  no  particular  circumftance  in  the 
cafe. 

The  court  of  King's  Bench  granted  a  rule  to  withdraw  the  plea  Str.  127 1. 
of  the  general  ifTue,  in  order  to  give  the  defendant  an  opportunity  Tarlton  r. 
of  bringing  money  into  court  upon  the  common  rule. 

And  a  rule  of  the  fame  kind  has  been  granted  in  the  court  of  Barnes,  2S9. 
Common  Pleas.  Sr!" 

H  h  3  But, 


Str.   1271. 
Barnes,  289. 
36z. 


Barnes, I?  I. 
Rep.  of  Pr. 
in  C.  B.  65. 

Barnes, i8 1. 
Burgefs  V. 
Polla. 
mounter. 
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But,  whenever  fuch  a  rule  is  granted,  the  court  will  take  care 
that  the  plaintiff  {hall  not  be  thereby  delayed;  and  in  order  to 
prevent  this,  it  is,  wherever  the  cafe  requires  it,  made  a  part  of 
the  rule,  that  the  defendant  fhail  take  fhort  notice  of  trial. 

Money  cannot  be  brought  into  court  upon  the  common  rule, 
after  a  judgment  has  been  regularly  figned. 

After  a  regular  judgment  had  been  fet  afide,  upon  the  ufual 
terms  of  paying  coils,  and  pleading  the  general  iflue,  the  court 
was  moved  for  leave  to  bring  money  into  court  upon  the  com- 
mon rule.  No  rule  was  made.  And  by  the  court — Leave  is  never 
given  to  bring  money  into  court  upon  the  common  rule,  after  a 
judgment  has  been  regularly  figned. 


(M)  Of  pleading  where  Money  has  been  brought 
into  Court  upon  the  common  Rule. 

iT  has  been  holden,  that  a  defendant,  who  has  obtained  the 
■■■  common  rule  for  bringing  money  into  court,  can  only  plead 
the  general  iflue. 

After  money  had  been  brought  into  court  upon  the  common 
rule,  the  defendant  obtained  a  rule  to  plead  double,  twn  ajfumpjtt 
and  non  ajfumpfit  infra  fex  antws.  The  plea  was  afterwards  fet 
afide.  And  by  the  court— A  defendant  can  in  fuch  cafe  only 
plead  the  general  iflue. 

But  the  contrary  has  been  fince  holden. 

In  an  a£lion  upon  the  cafe,  wherein  money  had  been  brought 
Into  court  upon  the  common  rule,  leave  was  given  to  plead  the 
[Note,  this  general  iflue,  the  ftatute  of  limitation,  and  a  fet-oflP. 

was,  as   10  feme  of  the  couiifR  only  ;  for  afrer  payment  of  money  into  court,  generally,  the  defendant 
cannot  plead  the  ftatute  of  limitations.     Meao  v.  VVynaham,  Bunb.  100.  ] 


Ilarnes,"339. 
Buck  V. 
Warren. 


Barnes,  286. 
Hellier  v. 
Hallet. 


Barne';,  287. 
Auftin  V. 
Rofs. 


12  Mod.  gc- 
Burinan  v. 
Shepherd. 
Comb.  357. 


T2  Mod  95, 

Pa«lett  V. 
Heatheld. 


After  an  executor  had  obtained  the  common  rule  for  bringing 
money  into  court,  leave  was  given  to  iplczdpletje  admwijlravity  to- 
gether with  the  general  ifiiie. 

It  is,  in  the  general,  true,  that  the  defendant  cannot  bring  money 
into  court  upon  the  common  rule,  as  to  part  of  the  plaintifl''s  de- 
mand in  one  count,  and  plead  as  to  rhe  refidue  of  the  demand. 

In  an  a6lion  of  trover  for  a  bill  of  exchange  for  a  hundred 
pounds,  the  defendant  moved  for  leave  to  bring  fifty  pounds  into 
court,  and  have  that  fum  ftricken  out  of  the  declaration ;  and  to 
plead  not  guilty  as  to  the  refidue.  No  rule  was  made.  And  by 
Holt,  Chief  Judlce — It  may  happen,  that  the  plaintiff"  has  a  good 
caufe  of  adllon  for  part  of  his  demand,  and  a  probable  one  for  the 
refidue  ;  In  vvliich  cafe  it  would  be  very  hard,  to  flrike  the  former 
out  of  the  declaration,  and  put  him  to  try  the  latter  at  the  peril  of 
cofts. 

In  an  aQion  of  covenant,  feveral  breaches  were  afligned,  one  of 
which  was  the  non-payment  of  rent.     The  court  was  moved,  that 

13  upoa 
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upon  bringing  ten  pounds  into  court,  the  breach,  as  to  the  non- 
payment of  rent,  might  be  ilricken  .out  of  the  declaration,  and 
that  the  defendant  might  plead  as  to  the  refidue.  No  rule  was 
made.  And  by  the  court — Whenever  it  appears  that  the  plaintiff 
has  a  juft  caufe  of  a£lion  as  to  one  thing,  we  will  not  put  him  to 
^ry  another,  at  the  peril  of  cofts. 

But  if  there  are  two  or  more  counts  [or  breaches]  in  a  declara- 
tion, the  defendant  may  have  the  common  rule  to  bring  money  into 
court  as  to  one  or  more  of  them,  and  to  plead  as  to  the  other  or 
others. 

In  an  action  upon  the  cafe,  wherein  there  were  nine  counts,  Barnes,286, 
the  defendant  obtained  the  common  rule  to  bring  money  into  u^!!'^"^  "^' 
court  upon  two  of  them,  and  had  leave  to  plead  the  general  ilTue, 
the  ftatute  of  limitation,  and  a  fet-off,  as  to  the  others. 

[So,  where  an  aftion  of  covenant  was  brought  upon  a  leafe  for  aSalk.  596. 
non-payment  of  rent,  and  not  repairing,  ^c  ,  the  court  made  a  ^  Wilf.  75. 
rule,  that  upon  payment  of  what  fliould   appear  to  be  dne  for 
rent,  the  proceedings,  as  to  that,  (hould  be  (laid  ;  and  as  to  the 
other  breaches,  the  plaintiff  might  proceed,  as  he  Ibould  think  fit. 

So,  in  covenant  upon  a  cliarter-party,  the  defendant  was  allow-  Baillle  v.- 
ed  to  bring  money  into  court,  upon  tv/o  of  the  breaches  only,  ^?f^'^^' 
viz.  for  freight  and  demurrage.]  ,-„,       ^^" 

If  a  defendant  have  obtained  the  common  rule  for  bringing  Rep.  of 

money  Into  court  upon  one  count,  he  cannot  dem.ur  to  any  other  ^"^"  „'" 

count  in  the  declaration  ;  for  the  defign,  of  permitting  money  to  Thames  V. 

be  brought  into  court,  is  to  put  an  end  to  the  caufe.  Ofey. 

If  the  plaintiff,  where  the  common  rule  for  bringing  in  money  Barnes,  a86. 

upon  fome  counts  in  a  declaration  has  been  made,  think  proper  to  Heiiier  v. 

accept  the  money,  he  is  entitled  to  cods  upon  all  (a)  the  counts.  [U)^He  is 

not  entitled   to  the   colls  upon  all  the  counts,  but  only  upon  thofe  on  which  the  money  has  been  paid. 
4  Term  Rep.  579.] 

(N)  The    Confequences   of  bringing   Money   into 
Court  upon  the  common  Rule. 

TT7HENEVER  leave  is  given  to  bring  money  into  court  upon 
^^  the  common  rule,  part  of  the  rule  is,  that  unlefs  the  plain- 
tiff (hall  accept  thereof,  together  with  cofts,  to  the  time  of  bring- 
ing It  in,  in  full  difcharge  of  the  a£lion,  the  faid  money  to  be 
paid  to  the  plaintiff,  and  to  be  ftricken  out  of  the  declaration  ; 
and  upon  the  trial  of  the  illue,  the  plaintiff  Ihall  not  be  permitted 
to  give  any  evidence  as  to  the  faid  mon^. 

A  plaintiff  Is  in  almoft  (/>)  all  cafes  entitled  to  the  money  brought  [(*)  S^u. 
into  court  upon  the  common  rule.  WhetiKrthe 

'■  plaintift  be 

not  entitled  to  it  in  all  cafes ;  for  being  an  aknowledgment  on  record,   the  defendant  can  never  recovoi 
it  back  again,  though  it  afterwards  appear,  that  he  paid  it  wrongfully.     2  Term  Rep.  645.  j 

After  ten  pounds  had  been  brought  into  court  upon  the  com-  Saik.  597. 
mon  rule  the  plaintiff  was  nonfuited.     A  queillon  hereupon  arofe,  ^"'^"^  ^• 
Whether  the  plaintiff  was  entitled  to  have  the  money  out  of  court  ?  n\°Z\-  Pr 

H  h  4  It  in  c.  B.  56 
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It  was  holden  that  he  was.     And  by  tlie  court — So  much  the  de- 
fendant has  by  bringing  it  into  court  admitted  to  be  due. 
Barne!,284.       Upon  a  motion  in  arreft  of  judgment,  the  judgment  was  arrefl:- 
Fifher  V.       gj  .  ygj-  the  court  ordered  tliat  a  fum  of  money,  which  had  been 
bam.  "^"     brought  into  court  upon  the  common  rule,  fhould  be  paid  to  the 

plaintiff. 
Barnes, aSi.       But  if  a  fuit  abate  by  the  death  of  the  plaintiff,  the  court  has 
Crokay  v.     j^qj  ygj  gone   fo  far  as  to  order  the   money,  which  had  beea 
brought  into  court  upon   the  common   rule,  to  be  paid   to  his 
executor. 
liiJ.  As  the  court  will  not,  however,  even  in  fuch  cafe,  order  the 

money  which  was  brought  into  court  to  the  plaintiff's  ufe,  to  be 
paid  out  again  to  the  defendant,  the  prudentefl   way   is,  for  the 
defendant  to  confent  that,  upon   an  undertaking  by  the  executor 
of  the   plaintiff  not  to  bring  another  aftion  for  the   fame  caufe, 
the  money  may  be  paid  to  him:  for  if  a  new  aclion  be   brought 
by  the  executor,   the  defendant  mud  apply  to  have  the  money 
which  is  in  court  transferred  for  payment  in  this  a£lion,  and  mull 
paycofls  therein. 
Barnes, i?2.       Although  a  plaintiff  has  proceeded  in  his  fuit  after  the  bring- 
xi^,  185.     jng  in  of  money  upon  the  common  rule,  he  may  afterwards  have 
a  rule   to  flay  his  own  proceedings,  and  take  the  money  out  of 
court. 
Barnes, 287.       The  defendant  had  brought  money  into  court  upon  the  com- 
Pate  V.         rnon  rule.     The  plaintiff,  refufing  to  accept  thereof,  delivered  an 
iffue  with  notice  of  trial  for  the  next  affizes :  but  he   afterwards 
countermanded  the  fame.     In  the  next  term  the  defendant  ferved 
him  with  a  rule,  to  enter  the  iffue  upon  record.     Hereupon  a  rule 
was  made,  that  the  plaintiff  might  take  the  money  out  of  court, 
with  cofts  to  the  time  of  bringing  it  in. 
J  Barn.  98.       But,  whenever  fuch  a  rule  Is  made,  the  plaintiff  mufl  pay  the 
■^p'"     ^       defendant  his  cofls  fubfequent  to  the  time  of  bringing  the  money 
,j^.  '"    '  into  court;  and  it  is  ufual  to  make  it  part  of  the  rule,  that  fuch 
cofts  fhall  be  paid  out  of  the  money  which  has  been  brought  in  ; 
and  if  the  money  in  court  be  not  fufficient  for  this  purpofe,  that 
the  plaintiff  fliall  make  good  the  deficiency. 
Rep.  ofPr.        If  money  has,  In  an  action  againfl  an  executor,  been  brought 
m  C.  B.  5.    jj^fQ  court  upon  the  common  rule,  and  the  plaintiff  is  afterwards 
nonfuited,  or  there  is  a  verdict  againll:  him,  the  defendant  fliall 
have  the  money  out  of  court  again ;  becaufe,  being  an  executor, 
he  might  not  know,  whether  his  tedator  was  indebted  to  the 
plaintiff  or  not. 
Str.  JC27.          A  defendant,  who  has  brought  money  into  court  upon  the 
9°\^'  ^°'    common  rule,  is  not  entitled  to  have   It   out  of  court  again,  al- 
ofpr.'\n^^   though  there  be  a  verdi£l  for  him  :  for  he  has  admitted  the  fum 
C.  B.  5.       brought  in  to  be  due  to  the  plaintiff,  and  fo  much  has  been 
ftricken  out  of  the  declaration. 

If  a  fuit  abate,  after  money  has  been  brought  into  court  upon 
the  common  rule,  by  the  death  of  the  defendant,  his  executor  is 
not  entitled  to  have  the  money  out  of  court  again. 

Although 
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Although   the  plaintiff  is  entitled  to  the  money  which  has  i  Barn.  199. 
been  brought  into  court  upon  the  common  rule,  it  is  ufual  for  the  Anon.  Rep. 
court,  if  there  be  a  verdict  for  the  defendant,  to  order  it,  provided  q_  g]  c, 
the  fum  do  not  exceed  what  is  due  to  the  defendant  for  coils,  to 
be  paid  to  him  on  account  thereof. 

A  motion  was  made,  upon  an  affidavit  that  the  defendant  was  Barnes,779, 
dead,  to  have  ten  pounds,  which  had  been  brought  into  court  by  J^"apton»* 
him  upon  the  common   rule,  paid  out  of  court  to  his  executor : 
but  it  was  denied. 

[Although  bringing  money  into  court  is  an  acknowledgment  of  Tidd't  pr. 
the    right   of  a£lion  to  the  amount  of  the  fum  brought  in  (a);  ^^i,^i6. 
yet  beyond  that  amount  it  is  no  acknowledginent  (^);  and  there-  ^^^  ^  ^^"' 
fore  if  the  plaintiff  proceed  to  trial  (f),  otherwife  than  for  the  non-  2  Term 
payment  of  cofts,  and  do  not  prove   more  to  be  due  to  him  than  ^^P-  *7S- 
the  fum  brought  in,  fhe  fhall,   on  [d)  producing  the  rule  be  non-  vi^L^.^V"*^ 
fuited,  or  have  a  verdi£l  againft  him,  and  pay  cofts  to  the  defend-  (f)  aSalk. 
ant  (e).      But,  if  more  appear  to  be  due  to  him,  he  fhall  have  a  597- 
verdift  for  the  overplus,  and  cofts  (f).     Where  the  plaintiff  pro-  q,^  temp*^* 
ceeds  further,  without  going  on  to  trial,  he  fhall  have  his  cofts  to  Hardw.206. 
the  time  of  bringing  the  money  into  court ;  and  the  defendant  ^^y-  ^h* 
Ihall  be  allowed  his  fubfequent  cofts  (g).  2  Burr.* 

llii.  (d)   5  Com.   Dig.  20.  (f)    4  Term    Rep.    lo,      I   Term   Rep.    710.    femb.  contra, 

{f)  Ca.  temp.  Hardw.  260.         (j-)    i  TermRep.6z9.     Say.  Rep.  196.  centra. 

If,  after  the  defendant   has  brought  money  into  court,  the  Stodhartv. 

plaintiff  proceed  to  trial,   and   a  juror  be  withdrawn  by  confent,  Johnfon, 

the  plaintiff  is  not  entitled  to  coils  up  to  the  time  of  bringing  Rep^™,- 
the  money  into  court.] 

(O)  In  what  Cafes  a  Tender  may  in  the  general  be 
made,  or  Money  may  be  brought  into  Court  upon 
the  common  Rule. 

TJ  ITHERTO  tender  and  bringing  money  into  court  upon  the 
•'• -*  common  rule  have  had  a  diftintl  confideration :  but  it  may 
be  as  well  to  treat  of  them,  under  this  and  the  following  head, 
jointly:  becaufe  the  greater  part  of  the  matter,  which  falls  pro- 
perly under  thefe  two  heads,  is  fo  blended  in  the  books,  that  it 
cannot,  without  fome  difficulty  and  much  repetition,  be  feparated; 
and  perhaps  the  feparation  would  not  in  the  leaft  tend  to  the  il- 
luftration  of  either  fubje£l. 

It  is,  in  general,  true,  that  whenever  one  perfon  has  a  right  to  a 
certain  debt  or  duty  from  another,  a  tender  may  be  made. 

This  might  be  illuftrated  by  an  infinity  of  cafes ;  but  the  rea- 
fon  of  the  thing,  namely,  that  it  fhould  not  be  in  the  power  of 
one  man    to  vex  another,    by  fuing  for  a  certain  debt  or  duty  < 

which  the  other  has  offered  to  fatisfy,  fpeaks  fo  ftrongly,  as  to 
make  it  unneceffary  to  adduce  any. 

It  will  moreover  in  treating  of  tender  in  particular  a£lions  ap- 
pear, that  in  almoft  every  iiiftance  where  a  tender  cannot  be  "*' 

made. 
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made,  it  Is  owing  to  the  uncertainty  of  the  debt  or  duty,  that  it 
cannot  in  fuch  inllance  be  made. 

But,  although,  a  tender  may  be  made  in  every  cafe  wherein 
the  debt  or  duty  is  certain,  it  is  not  neceflary  to  make  one  in 
every  fuch  cafe. 

If  the  obligation  precede  the  duty,  as  where  a  bond  is  with 
condition  to  pay  a  fum  of  money,  or  an  annuity,  neither  of  which 
was  before  due,  a  tender  muft,  to  fave  the  penalty  of  the  bond,  be 
made :  but,  if  the  duty  precede  the  obligation,  as,  where  a  bond 
is  with  condition  to  pay  a  rent-charge,  which  was  before  due,  no 
tender  is  neceflary;  for  it  is  fuflicient,  that  the  party  be  ready  to 
pay  this  when  it  is  demanded  upon  the  land. 

So,  if  an  executor  enter  into  a  bond,  with  condition  to  perform 
a  will,  he  Is  not  thereby  bound  to  tender  a  legacy  given  by  the 
■will ;  but  the  legacy  remains  as  it  was  before,  payable  upon  re- 
queft. 

In  almoft  every  a£lion,  wherein  a  tender  might,  before  It  was 
commenced,  have  been  made,  money  may  be  brought  into  court 
upon  the  common  rule 

It  was  formerly  holden,  that  money  could  not  be  brouglit  Into 
court  upon  the  common  rule,  in  an  acSlIon  wherein  an  executor 
or  adminiflrator  was  plaintifF;  becaufe  neither  of  thefe  is  liable  to 
coils. 

Afterwards  the  pradllce  was,  in  an  a£lion  brought  by  an  exe- 
cutor or  adminiflrator,  to  make  a  rule  upon  the  plaintifF,  to  fliew 
caufe  why  he  fhould  not  accept  the  debt  and  cotls. 

But  it  has  fince  been  holden,  that  money  may  be  brought  into 
court  upon  the  common  rule,  where  an  executor  or  adminiflrator 
is  plaintifF;  for  that,  although  the  plaintifF  cannot  be  thereby 
made  liable  to  pay  cofls,  he  ought  to  be  prevented  from  obtaining 
cofts,  fubfequent  to  the  time  of  bringing  in  the  money. 

The  common  rule  for  bringing  money  into  court,  may  be  had  in 
fome  cafes  where  no  tender  could  have  been  made. 

If  a  fum  of  money  be  given,  as  a  penalty,  by  a  flatute,  to  any 
perfon  who  will  fue  for  the  fame,  an  ofFender  againfl  the  flatute  Is 
liable  to  pay  the  money  to  the  perfon  who  does  fue  for  it :  but  no 
tender  could  have  been  made  in  this  cafe  :  becaufe  a  tender  can 
never  be  made  after  an  a£lion  is  commenced,  and  it  could  not  be 
known,  until  the  a£lion  was  commenced,  that  the  ofFender  would 
have  been  liable  to  pay  the  money  to  the  perfon  who  has  brought 
the  a£lion. 

But  the  court  will,  after  an  a6lIon  Is  commenced  for  a  fum  of 
money,  given  as  a  penalty  by  a  ftatute,  give  leave  to  bring  money 
into  court  upon  the  common  rule. 

•:0c Jc  V,  Eagle.  J 
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{P)  Of  tendering  and  bringing  Money  into  Court 
upon  the  common  Rule  in  particular  Adions. 

I.  In  an  A£lIon  of  AJfum^lt. 

1 T  is,  in  the  general,  true,  that  money  cannot  be  brought  into  court 
■*  upon  the  common  rule  in  an  a£lion  of  ajfumpfit ;  becaufe  the 
damages,  which  may  be  recovered  in  fuch  aclion,  are  for  the  mo  ft 
part  uncertain. 

In  an  a<Slion  of  ajfumpfit  againft  a  mafter  of  a  (hip,  for  damages  MS.  Rep. 
fuflained  by  his  not  delivering  fome  jars  of  oil  fafe,  and  in  as  good  g^^j.^^'^*^;*' 
condition   as  he  received  them,  a  motion   was  made  for  leave  to  v. Hampton, 
bring  money  into  court  upon  the  common  rule,  at  the  rate  of  fix- 
pence  per  jar.     No  rule   was  made.     And   by   Lord  Matisfieldy  '-* 
Chief  Juftice — Wherever,  in  an  aftion  of  ajfumpfit^  the  damages 
are,  as  in  the  prefent  cafe,  uncertain,  the  court  never  gives  leave 
to  bring  money  into  court  upon  the  common  rule. 

[But,  in  an  action  oi  ajfumpfit  againft  a  carrier,  for  not  deliver-  Huttonv. 
ins  coeds,  fhe  defendant  having  advertifed  that  he  would  not  be  Bolton,  E. 
anfwerable  for  any  goods  beyond  the  value  of  twenty  pounds,  un-  Tidd'sPr. 
lefs  they  were  entered  and  paid  for  accordingly,  he  was  allowed  411. 
to  bring  the  twenty  pounds  into  court.] 

It  is  laid   down  in  one  cafe,  that  money  may  be  brought  into  yWod.  14.1, 
court  upon  the   common  rule  in  an  adlion  of  ajfumpfit  upon  a  ^!'°"- 
count  for  a  mutuntus^ 

But  in  a  latter  cafe,  where   an  action  was  brought  upon  a  bill  Barn.  Pierce 
penal,  and  a  count  was  added  for  a  mutuatus^  it  was  holden,  that  ""'  ^*""  *** 
money  could  not  be  brought  into  court,  upon  the  common  rule, 
upon  this  count. 

It  was  formerly  holden,  that  no  tender  could  be  made  In  an  Ld.  Raym. 
aiSlion  of  ajjumpfu  upon  a  count  for  a  quantum  meruit^  by  reafon  ^55-   Gyles 
of  the  uncertainty  of  the  damages  which  may,  on  fuch  count,  be 
recovered. 

A  motion  being  made  for  leave  to  bring  money  into  court  upon  izMod.iS/. 
the  common  rule,  in  an  adlion  of  ajfumpfit  wherein  there  was  one   j||^'|^^J^ 
count  upon   an  indebitatus  ajfunipft^  and  another  upon  a  quantum 
meruit,  the  court  gave  leave  to  do  it  as  to  the  former  count,  but 
not  as  to  the  latter.     And  by  the  court — Who   can  tell   what  a 
man  deferves  till  it  be  tried  ? 

But  it  has  been  fince  holden,  that  a  tender  may  be  made  in  an  str.  576. 
aftion  of  ajfumpfit  upon  a  count  for  a  quantum  meruit ;  and  it  fol-  Johnfon  v. 
lows  of  courfe,  that  money  may  now  be  brought  into  court  in  an 
a£lion  of  afumpft  upon  a  count  for  a  quantum  meruit. 

A  tender  may  be   made  in  all  cafes  in   an   aftion  of  ajfumpfit  Saik.  aj. 
upon  a  count  for  an  indebitatus  ajfumpjit ;  becaufe  the  damages  g^^,^  ^J"^'* 
which  may  be  recovered  on  fuch  count  are  always  certain.  g  Mod.  128; 

2.  In 
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2.  In  an  A£lion  upon  the  Cafe. 

Money  cannot  be  brought  into  court  upon  the  common  rule  in 
an  a£lion  upon  the  cale  ;  becaufe  the  damages,  which  may  be  re- 
covered in  this  action,  arc  uncertain. 

It  has  been  holden,  that  money  cannot  be  brought  into  court 
upon  the  common  rule,  in  an  a£liou  upon  the  cafe  for  immode- 
rately driving  a  hired  chaife. 

In  an  a£lion  upon  the  cafe  for  dilapidations,  the  court  refufed 
to  let  money  be  brought  in  upon  the  common  rule. 

By  the  1 1  G,  2.  f.  19.  §  20.  a  tender  may  be  made,  before  the 
commencement  of  an  aiStion  upon  the  cafe,  for  any  unlawful  a£t 
done  by  a  perfon  who  has  diflrained  for  rent  juftly  due. 

By  the  17  G.  2.  <r.  38.  §  10.  a  tender  may  be  made,  before  the 
commencement  of  an  ad\ipn  upon  the  cafe,  for  any  irregularity  in 
diftraining  for  money  juftly  due  for  the  relief  of  the  poor. 

[Although,  in  an  a£lion  for  general  damages,  the  bringing  of 
money  into  court  is  irregular,  yet,  if  the  plaintiff  takes  it  out, 
he  thereby  waives  the  irregularity,  and  cannot  afterwards  have  a 
verdict,  unlefs  he  recover  more  than  the  fum  brought  in. 3 

3.  In  an  A<Siion  of  Covenant. 

It  is,  in  the  general,  true,  that  money  cannot  be  brought  into 
court  upon  the  common  rule  in  an  action  of  covenant  *,  becaufe 
this  a£l:ion,  in  general,  founds  in  damages. 

In  an  action  of  covenant  for  not  doing  repairs,  it  was  holden, 
that  money  could  not  be  brought  into  court  upon  the  common 
rule,  the  demand  being  in  fuch  cafe  uncertain. 

But,  wherever  the  damages  fuftained  by  the  breach  of  covenant 
afljgned  are  certain,  money  may  be  brought  into  court  upon  the 
common  rule. 

If  the  breach  affigned  in  aftion  of  covenant  be  non-payment  of 
rent,  money  may  be  brought  into  court  upon  the  common  rule  ; 
the  demand  being  in  fuch  cafe  certain. 

In  an  aftion  of  covenant,  the  breach  affigned  was,  the  not  hav'ng 
drefled  corn  well,  and  the  damages  were  alleged  to  be  eleven 
pounds.  Upon  a  motion  to  bring  this  fum  into  court  upon  the 
common  rule,  the  counfel  for  the  plain  tiff  confented  thereto  ;  and 
admitted,  that  the  demand  was  in  this  cafe  as  certain,  as  if  the 
a£tion  had  been  for  the  non-payment  of  rent. 

In  an  a£tion  of  covenant  upon  a  charter-party,  one  breach  af- 
figned was,  the  non-payment  of  money  due  for  freight ;  another 
was,  the  non-payment  of  money  due  for  demurrage.  A  rule  was 
made  for  bringing  money  into  court  upon  the  common  rule,  as  to 
thefe  two  breaches.  And  by  Lord  Matisjieldy  Chief  Juftice — The 
fenfible  diflindtion  in  fuch  cafe  is,  that,  if  the  fum  of  money, 
which  ought  to  be  recovered,  may  be  afcertained  by  computation, 
leave  ought  to  be  given  to  bring  money  into  court :  but  where  the 

fum 
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fum  of  money  cannot  be  afcertained  by  computation,  but  does,  in 
fome  meafure,  depend  upon  the  judgment  gf  a  jury,  it  is  reafon- 
able  that  the  plaintiff  (hould  be  at  liberty  to  have  fuch  judgment, 
without  being  liable  to  coils,  in  cafe  it  Ihould  be  againll  him. 

4.  In  an  A(3:ion  of  Debt. 

It  is,  in  the  general,  true,  that  money  cannot  be  brought  into 
court  upon  the  common  rule,  in  an  a6lion  of  debt. 

If  an  action  of  debt  be  brought  upon  a  judgment,  the  court  will  6  Mod.  60, 
not  permit  money  to  be  brought  into  court   upon  the  common  ^""^"^ge  v. 

*"Ul^'  7  Mod.  114- 

A  motion  being  made,  for  leave  to  bring  money  into  court  upon  7  Mod.  141, 
the  common  rule  in  an  action  of  debt   upon  articles,  it  was  re-  ^n"** 
fufed.     And  by  Holt^  Chief  Juftice — I  never  knew  this  allowed  to 
be  done  in  fuch  cafe. 

A  defendant  had  obtained  the  common  rule  for  bringing  money  Barnes.zSs* 
into  court,  in  an  a^lion  of  debt  for  the  penalty  of  a  charter-party  :  Yeoman  ». 
but  it  was  afterwards  difcharged,  as  being  contrary  to  the  courfe  of     °  ** 
the  court.  * 

In  an  a£lion  of  debt  for  goods  fold,  the  court  refufed  to  let  str,  Sgo. 
money  be  brought  into  court  upon  the  common  rule.        LeapriJge  v.  Pongiiiionnc 

But  in  fome  a£lions  of  debt,  money  may  be  brought  into  court  [There  U  « 
upon  the  common  rule.  diftin<ftioa 

between 
thoCe  actions  of  debt,  wherein  the  plaintiff  cannot  recover  lefs  than  the  fum  demanded  ;  as,  on  a  record, 
fpecialty,  or  ftalute,  giving  a  fum  certain  by  way  of  penalty,  Cro.  Jac.  128.  498.  629.  3  Mod.  41.: 
and  thofe  actions,  wheren  the  plaintiff  may  recover  lefs,  as,  in  debt  for  rent,  5  Mod.  212.  or  on  a  fim- 
pie  contra€^,  i  H.  Bl.  249.  In  the  former,  the  defendant  cannot  bring  money  into  court,  2  Str.  S90, 
Barnes,  285.  though  he  may  move  to  ftay  the  proceedings,  on  payment  of  the  whole  debt  and  cofts,  Ca. 
temp.  Hardw.  173.  3  Burr.  1390.  :  but  in  the  latter,  the  defendant  has  been  allowed  to  bring  monew 
into  court,  I  Ventr.  356.  2  Saik.  5  .6,  7.  becaufe  the  plaintiff  does  not  recover  accurding  to  his  de- 
mand, but  according  to  the  verdift  of  the  jury.     Tidd's  Pr.  410] 

It  is  ufual  to  allow  money  to  be  brought  into  court  upon  the  Barnes,2So. 
common  rule,  in  an  adlion  of  debt  for  rent.  .„    ^'*°"  **  - 

'  Allen.  Saik.  ^96. 

In  an  adlion  of  debt,  wherein  there  was  only  one  count,  for  a  Srr  uyi. 
penalty  of  five  pounds  given  by  a  flatute,  the  court  gave  leave  to  ^^^'''^  ?"* 
bring  the  five  pounds  into  court  upon  the  common  rule.  PiTnter 

In  a  very  late  cafe,  there  was  in  an  adlion  of  debt  one  count  ms.  Rep. 
for  twenty  pounds,  on  account  of  the  defendant's  having  had  four  ^^'^  3iG.a. 
partridges  inhiscuftody;  and   another  count  for  other  twenty  tam\^^'^ 
pounds,  on  account  of  his  having  expofed  four  partridges  to  fale.  Keene. 
A  motion  being  made  to  pay  twenty  pounds  into  court  upon  the 
common  rule,  leave  was  given  fo  to  do. 

Money  could,  even  before  the  ftatute,  have  been  brought  into  7  Mod.  141. 
court  upon  the  common  rule,  in  an  action  of  debt  upon  a  bond  ''^"""• 
for  the  payment  of  a  lefs  fum  ;  nay,  it  is  faid  by  Holt^   Chief  GM^Jd^eo". 
Juftice,  that  the  firft  inftance  of  giving  leave  to  bring  money  into 
court,  wa$  in  an  action  of  debt  upon  a  bond  for  the  pa  ymen  of  a 
lcf»  fum,  ^ 

But 
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But  the  court  never  give  leave  to  bring  money  into  court  upon 
the  common  rule,  in  an  adlion  of  debt  upon  a  bond  of  indemnity, 
or  a  bond  for  the  performance  of  a  collateral  agreement. 

Heretofore  the  defendant,  in  an  action  of  debt  upon  a  bond  for 
the  payment  of  a  lefs  fum,  who  had  obtained  the  common  rule  for 
bringing  money  into  court,  muft  have  brought  in  the  whole  penal- 
ty of  the  bond. 

This  harudup  is  remedied  by  tlie  a,  Annexe.  \6.  §13.  it  being 
thereby  enacted,  "  That  if,  pending  an  a6lion  upon  a  bond,  with 
"  condition  to  be  void,  upon  the  payment  of  a  lefs  fum,  the  de- 
**  fendant  fliall  bring  into  court  all  the  principal  money  and  inte- 
**  reft  due,  and  cofts,  the  faid  money  (hall  be  taken  to  be  a  full 
*'  fatisfa£tion  of  the  faid  bund,  ancf  the  court  fliall  give  judgment 
**  to  difcharge  every  fuch  defendant  of  the  fame." 

It  has  been  holden,  that  if  an  a£tion  of  debt  upon  a  bond  for 
the  payment  of  a  lefs  fum  be  brought  by  an  executor  or  admi- 
niftrator,  the  cafe  is  within  this  itatute ;  the  words  thereof  being 
general. 

An  action  of  debt  upon  a  bond  to  a  fherifF,  conditioned  for  the 
good  behaviour  of  his  bailiff,  and,  inter  aUa,  for  paying  money  col- 
lected for  the  (heriff's  ufe,  is  not  within  the  ftatute  \  becaufe  the 
bond  is  not  for  the  payment  of  a  lefs  fum. 

For  the  fame  reafon,  if  an  adtion  of  debt  be  brought  upon 
a  bond  of  indemnity,  or  upon  a  bond  for  the  performance  of  a 
collateral  agreement,  money  cannot,  under  the  ftatute,  be  brought 
into  court. 

h  bond  having  been  given  to  pay  a  fum  of  money  by  inftal- 
ments,  at  the  rate  of  five  pounds  per  aiiuuDi,  the  obligee,  after  the 
obligor  had  failed  in  making  one  payment,  brought  an  adtion  upon 
the  bond.  Hereupon  a  motion  was  made  in  the  court  of  King's 
Bench,  that,  upon  bringing  into  court  the  five  pounds,  with  cofts, 
the  proceedings  in  the  adlions  might  be  ftaid.  No  rule  was 
made.  And  by  the  court — The  defendant  is  not  entitled,  under 
the  a(ft  of  the  fourth  of  Aiif.e,  to  Iiave  the  proceedings  ftaid,  unlefs 
the  whole  money  be  brought  into  court  •,  for  it  never  could  be  in- 
tended, that  the  obligee  fliould  be  put  to  the  trouble  of  brhiging 
an  action  every  year. 

Since  this  cafe,  the  court  of  King's  Bench  has,  in  two  cafes, 
given  leave  to  bring  tlie  arrcar  of  money  due  on  a  bond  to  pay  by 
inftalments  into  court,  as  being  a  cafe  within  the  ftatute. 

.  4  G.  2.  [See  alio  Bonatoua  v.  Ryhot,  3  Burr.  1370.  ace.  j 

But  it  has, in  two  fubfequent  cafes, been  holden  by  the  fame  court, 
that,  as  the  allowing  of  the  arrear  of  money  due  upon  a  bond  to 
pay  by  inftalments,  to  be  brought  into  court,  can  only  be  done  by 
an  equitable  conftruction  of  the  ftatute,  the  plaiitfiff,  who  ought 
not  to  be  thereby  deprived  of  any  legal  advantage,  may  fign  judg- 
ment in  the  action  upon  the  bond,  with  a  ftay  of  execution,  until 
there  is  a  failure  in  fome  future  payment. 

The  court  of  Common  Picas  did,  in  a  ftill  later  cafe,  give  leave 
to  bring  the  arrear  of  the  money  due  upon  a  bond  to  pay  by  in- 
ftalments 
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flalments  into  court,  and  it  does  not  appear,  from  the  report  of  , 

the  cafe,  that  leave  was  given  for  the  plaintiff  to  fign  judgment  in 
the  action  upon  the  bond,  as  a  fecurity  for  any  future  payment. 

[The  defendant,  by  a6t  of  parliament,  may  bring  money  into  St.  19  G.  2. 
court,  in  debt,  covenant,  or  other  aQion,  on  a  policy  of  aflur-  ^'  ^^"^^.^ 
ance.j  1773.' 

5.  In  an  A£lion  of  Ejectment. 

As  the  only  queflion  which  can  arife  in  an  a£l:ion  of  ejeftment 
is,  Whether  the  plaintiff  has  a  right  to  the  poflelBon  of  the  pre- 
mifes  thereby  demanded  ?  Money  cannot  be  brought  into  court 
upon  the  common  rule  in  this  a£lion. 

But  a  rule  may,  in  fome  cafes,  be  had,  that,  upon  bringing  a  fum 
of  money  into  court,  the  proceedings  in  an  adlion  of  ejectment 
(hall  be  (laid. 

If  an  a£lion  of  ejectment  be  brought,  upon  the  forfeiture  of  a  Comb.  295, 
leafe  for  non-payment  of  rent,  the  lefTee,  if  he  will  make  oath  that  ^^^^-  597« 
his  leafe   is  not  expired,  may  have  a  rule  that,   upon  bringing 
into  court  the  rent  which  is  in  arrear,  the  proceedings  (hall  be 
ftaid. 

By  the  7  G.  2.  c.  20.  §1.  it  is  enafted,  ''  That  where  any 
"  a£lion  of  ejeftment  fhall  be  brought,  by  any  mortgagee  or  mort- 
"  gagees,  his,  her,  or  their  heirs,  executors,  adminifkrators,  or 
**  afTigns,  for  the  recovery  of  the  poflefTion  of  any  mortgaged 
**  lands,  tenements,  or  hereditaments,  and  no  fuit  fhall  be  then 
**  depending  in  any  court  of  equity  in  that  part  of  Great  Britain 
"  called  England,  for  the  foreclofing  or  redeeming  of  fuch  mort- 
"  ?3g^d  lands,  tenements,  or  hereditaments  ;  if  the  perfon  or  per- 
*'  fons,  having  right  to  redeem  fuch  mortgaged  lands,  tenements, 
*'  or  hereditaments,  and  who  (hall  become  defendant  or  defend- 
**  ants  in  fuch  adion,  fliall  bring  into  court  all  the  princip^ 
**  monies,  and  intereft  and  cofls,  fuch  money  for  principal,  in- 
"  tereft,  and  cofts,  to  be  afcertained  by  the  court  where  fuch 
*'  aftlon  fhall  be  depending,  or  by  the  proper  officer  to  be  by 
*'  fuch  court  appointed  for  that  purpofe,  the  monies  fo  brought 
**  ftito  court  fhall  be  taken  to  be  a  full  fatisfa£lion  of  fuch  mort- 
**  gage,  and  the  court  fliall  difcharge  every  fuch  mortgagor  or 
**  defendant  of  the  fame." 

But  by  §  3.  it  is  provided,  **  That  this  a£l  fliall  not  extend  to 
**  any  cafe  where  the  perfon  or  perfons,  againft  whom  the  re- 
•*  demption  (hall  be  prayed,  fliall  by  writing  under  his,  her,  or 
**  their  hands,  or  the  hands  of  his,  her,  or  their  attorney,  agent, 
**  or  folicitor,  to  be  delivered,  before  the  money  (hall  be  brought 
"  into  fuch  court  of  law,  to  the  attorney  or  folicitor  for  the  other 
*'  fide,  infift  tliat  the  party  praying  a  redemption  has  not  a  right 
*'  to  redeem,  or  that  the  premifes  are  chargeable  with  other  prin- 
♦*  cipal  fums,  than  what  appear  on  the  face  of  the  mortgage,  or 
*<  fliall  be  admitted  on  the  other  fide  ;  nor  to  any  cafe,  where  the 
•'  right  of  redemption  to  the  mortgaged  lands  and  premifes  in 
**  queftion  fliall  be  conWoverted  by  different  dtfendants." 

6.  In 
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6.  In  an  A6lion  againfl  a  Juflice  of  the  Peace  on  the  Account  o£ 
fomething  done  in  the  Execution  of  his  Office. 

[Seefimilar  By  the  24  G.  2.  <:.  44.  §2.  it  is  enadled,  *'  That  it  (hall  be 
profifions  m  c(  ia^,fu[  for  any  juftice  of  the  peace,  within  one  calendar  month 
againft  offi-  **  after  being  fe.  ed  with  a  notice,  that  fome  writ  is  intended  to 
cers'-fthe  «  be  fued  out  .igaiTifi:  Ji'Ti,  or  that  a  copy  of  fome  procefs  is  in- 
Excife,  (I  t;gn(^j,j  ^^Q  be  fevved  upon  him,  for  fomething  done  in  the  exe- 
c.  70.  §  ^o,  *'  cution  of  his  office,  to  tender  amends  to  the  party  complaining, 
3'>  3*>  33-  "  or  to  his  or  her  attorney;  and  in  cafe  the  fame  be  not  accept- 
andCuf-       jt  ^j   j.^  plead  fuch  tender  in  bar  to  any  action  to  be  brought  on 

tems,  24G.     ,,    r      1  ■  r  1  -111  r  -i  • 

3.  Seff.  2.  "  fuch  writ  or  procels,  together  with  the  plea  or  not  guilty,  and 
«:'47-§35-]  *'  any  other  plea,  with  the  leave  of  the  court ;  and  if,  upon  iffiie 
**  joined,  the  jury  fhall  find  the  amends  fo  tendered  fufficient,  then 
**  they  ffiall  give  a  verdi6t  for  the  defendant ;  and  in  fuch  cafe,  or 
"  in  cafe  the  plaintiff  fhall  become  nonfuit,  or  difcontinue  his  ac- 
"  tion,  or  in  cafe  judgment  ffiall  be  given  for  fuch  defendant 
**  upon  a  demurrer,  fuch  jullice  ffiall  be  entitled  to  the  like  cofts, 
**  as  he  would  have  been  entitled  unto,  in  cafe  he  had  pleaded 
"  the  general  iffuc  only." 

By  the  fame  ftatute,  §4.  it  is  enacled,  *'  That  if  the  juftice 
**  ffiall  neglect  to  tender  any  amends,  or  ffiall  have  tendered  in- 
«  fufficient  amends,  before  the  adion  is  brought,  it  ffiall  be  law- 
"  ful  for  him,  with  leave  of  the  court,  at  any  time  before  iffue 
**  joined,  to  pay  into  court  fuch  money  as  he  ffiall  fee  fit ;  where- 
'*  upon  fuch  proceedings,  orders,  and  judgments  ffiall  be  had, 
•<  made,  and  given,  as  in  other  a£lions  wherein  the  defendant  is 
•*  allowed  to  pay  money  into  court." 

It  is  not  neceflary  that  the  party,  who  pleads  a  tender  upon  this 
■-  ftatute,  ffiould  bring  the  money  into  court :  but  as  the  other  party, 

who  has  once  refufed  to  accept  the  amends  which  has  been  tender- 
ed, would  for  want  of  this  have  no  fatisfa6lion  for  the  injury  re- 
ceived, the  court  of  King's  Bench  have  taken  the  following  method 
of  preventing  this  hardffiip. 
MS.  Rep.         A  juftice  of  the  peace,  upon  receiving  notice  that  an  a£lion 
Lawrence  v.  ^Quld  be  Commenced  againft  him,  had   tendered  ten  guineas. 
33  G.  2.  in  This  was  not  accepted ;  and  the   injured  party,  without  having 
K..  B.  made  any  demand  of  the  money  after  the  refufal  to  accept  there- 

of, brought  an  a6lion.  The  plaintiff  being  afterwards  defirous  of 
accepting  the  money  which  had  been  tendered,  the  court  of 
King's  Bench  made  a  rule,  for  the  defendant  to  ffiew  caufe,  why 
upon  the  plaintiff's  difcontinuing  the  action,  and  paying  the  de- 
fendant his  cofts  fubfequent  to  the  tender,  the  defendant  ffiould 
not  pay  the  ten  guineas  to  the  plaintiff.  And  by  Lord  iMansfieldy 
Chief  Juftice — It  muft  have  been  the  intention  of  the  leglllature, 
that  amends  to  the  party  injured  ffiould  be  made  as  well  as  ten- 
dered. Caufe  was  afterwards ffiewn  againft  the  rule:  but  it  was 
made  abfolute. 

7.  In  an  Action  of  Replevin. 

It  is,  in  the  general,  true,  that  money  cannot  be  brought  into 
court  upon  the  common  rule  in  an  aciion  of  replevin. 

But 
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But  if  the  defendant,  in  an  action  of  replevin,  avow  for  rent  in  Saik.  597. 
arrear,  the  plaintiff  may  bring  money  into  court  upon  the  com-  7^0^.141. 
mon  rule. 

In  an  acSlion  of  replevin,  the  defendant  avowed  the  taking  of  Lutvr.  1554. 
the  cattle  damage-feafant.     The   plaintiff  in  his  replication  dif-  ^^^^"  v. 
claimed  title,  and  pleaded,  that  his  cattle  entered  into  the  defend-  FrTem.'—o. 
ant's  ground  againfl  his  will,  and  did  damage  ;  and  that  after  im-  527. 
pounding  them,  but  before  the  action  m  as  brought,  he  tendered  5  R«P*  76i 
fufficient  amends.     Upon  a  demun-er,  judgment  was  given  for 
the  defendant.     And  by  the  court — The  ftatute  of  the  21  Ja,  i. 
extends  only  to  actions  of  trefpafs  quare  claiifumf regit y  and  not  to 
adlions  of  replevin,  which  remain  as  they  were  at  the  common 
law.     Confequently,  the  tender  in  this  cafe  was  not  good,  becaufe 
it  was  not  made  before  the  cattle  were  impounded. 

Upon  a  motion  for  leave  to  bring  money  into  court  upon  the  MS.  Rep. 
common  rule  in  an  action  of  replevin,  it  appeared,  that  after  the  Newfom  r. 
impounding  of  the  cattle,  which  had  been  diftrained  damage-  hh.  14G.3. 
feafant,  but  before  the  a£lion  was  brought,  more  money  had  been  in  C.  B. 
tendered  by  the  plaintiff  than  the  damage,  by  the  admilTion  of  the 
defendant,  did  amount  to ;  and  the   queftion  was,  Whether  this 
cafe  be  within  the  21  Ja.  i.  c.  16.?     It  was  holden,  that   it  is 
not.     And  by  the  court — As  the  leave  to  bring  money  into  court 
is  by  that  ftatute  only  given  in  an  action  of  trefpafs  quare  claufum 
fregity  it  cannot  be  extended  to  any  other  a£tion. 

After  the  right  of  diftraining  cattle,  as  damage-feafant,  has  been  s  Rep.  147, 
tried  in  an  a£tion  of  replevin,  the  plaintiff,  notwithftanding  there 
be  judgment  for  the  defendant,  may  tender  the  damages;  and  if 
the  cattle  are  not  thereupon  delivered,  he  may  maintain  an  action 
of  detinue  for  them. 

8.  In  an  A£lion  of  Trefpafs. 

A  tender  cannot  be  nwde,  at  the  common  law,  in  fatisfa£tion  Bro.  Trefp, 
of  a  trefpafs.  pi.  214- 

By  the  21  Ja.  i.  c.  16.  §  5.  it  is  enacted,  "  That  in  all  actions 
*'  of  trefpafs  quare  claufum  f regit,  wherein  the  defendant  or  de- 
«'  fendants  fhall  difclaim  title  to  the  land,  in  which  the  trefpafs  is 
**  fuppofed  to  be  done,  and  the  trefpafs  be  by  negligence  or  in- 
*'  voluntary,  the  defendant  or  defendants  fliall  be  admitted  to  plead 
*'  a  difclaimer,  and  that  the  trefpafs  v/as  by  negligence  or  involun- 
*'  tary,and  a  tender  of  fufficient  amends  before  the  action  brought, 
**  whereupon,  or  upon  fome  of  them,  the  plaintiff  or  plaintiffs  fhall 
*'  be  enforced  to  join  iflue." 

In  an  a£tion  of  trefpafs  for  breaking  the  plaintiff's  clofe,  and  3  Lev.  37. 
mowing  his  baulk,  the  defendant,  after  difclaiming  title,  pleaded,  ^j'^Jj,^* 
that  he  had  a  baulk  adjoining  to  the  plaintiff's  ;  and  that  in  mow- 
ing his  own  baulk  he  had  involuntarily,  and  by  miftake,  mowed 
fome  of  the  grafs  growing  upon  the  plaintiff's  baulk,  intending 
only  to  mow  the  grafs  growing  upon  his  own  baulk  ;  and  that  be- 
fore the  iffuing  of  the  writ  he  had  tendered  to  the  plaintiff  two 
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fliillings  in  fatisfa£lion  ;  and  thnt  this  was  a  fufficient  amends. 
Upon  a  demurrer  to  this  plea,  judgment  was  for  the  plaintiff. 
And  by  the  court — The  aQ  in  this  cafe  appears  to  have  been  vo- 
luntary, and  the  intention  of  the  defendant,  which  could  not  be 
known,  was  not  traverlable. 

In  an  atStion  of  trefpafs  for  taking  goods,  the  defendant  pleaded 
a  tender.  Upon  a  demurrer  it  was  holden,  that  this  cafe  is  not 
within  the  ftatute  of  the  21  Ja.  1.  c.  16. 

By  the  1 1  G.  2.  r.  19.  ^  20.  a  tender  may  be  made,  before  an 
a£lion  of  trefpafs  is  brought,  for  any  unlawful  a£l:  done  by  a  per- 
fon  who  has  diilrained  for  rent  juftly  due. 

By  the  17  G-  2.  c.  38.  ^  10.  a  tender  may  be  made,  before  an 
action  of  trefpafs  is  brought,  for  any  irregularity  in  diflraining  for 
money  jullly  due  for  the  relief  of  the  poor. 

[Under  certain  circumftancesthe  court  will.  In  an  action  of  tref- 
pafs, flay  the  proceedings  upon  tlie  defendant's  umlertaking  to 
bring  the  goods  for  which  the  aiSllon  is  brought,  into  court,  or 
to  pay  the  full  value  for  them,  vi'ith  the  coils  of  the  a(5lion.j 

g.  In  an  A£licn  of  Trover. 

In  an  a£Hon  of  trover  for  money,  the  money  may  be  brought 
into  court  upon  the  common  rule. 

But  if  an  a6lion  of  trover  be  brought  for  goods,  the  court  will 
not  allow  the  value  of  the  goods  in  money  to  be  brought  into 
court  upon  the  common  rule  :  for  if  this  were  fufFered  to  be  done, 
it  would  be  in  the  power  of  the  defendant  to  fet  a  value  upon  the 
goods  of  the  plaintiff. 

Nor  can  the  goods  themfelves,  for  whicli  an  action  of  tro- 
ver has  been  commenced,  be  brought  into  court  upon  the  com- 
mon rule. 

The  court  would  not  give  leave  to  bring  a  laced  head,  for  which 
an  a£lion  of  trover  had  been  commenced,  into  court  upon  the 
common  rule. 

In  an  a6tion  of  trover  for  pi£lures,  tlie  court  refufed  to  let  them 
be  brought  into  court  upon  the  common  rule.  And  by  the  court 
— Tl)is  adlion  is  not  to  recover  the  oiclures,  but  to  recover  da- 
mages to  the  value  thereof;  and  tlie  pictures  may  not  now  be  in 
fo  good  a  condition  as  tliey  were  at  tlie  time  of  the  converfion. 

Although  the  goods,  for  the  converfion  of  which  an  a£lion  of 
trover  is  brought,  cannot  be  brouglu  into  court  upon  the  common 
rule,  the  defendant,  if  the  aclion  be  in  the  court  of  Common  Pleas, 
may  in  fome  cafes  have  a  rule,  that  upon  bringing  the  goods  into 
court  the  proceedings  fliall  be  flayed. 

A  rule  was  granted  by  the  court  of  Common  Pleas  for  the  plain- 
tifF  to  (hew  caufe,  why,  upon  bringing  into  court  four  new- 
wrought  dimitty  bed  curtains,  and  other  goods  fpecified  in  the 
declaration,  the  proceedings  fhould  not  be  ftayed :  but  it  appear- 
ing upon  fhewing  caufe,  that  the  curtains  had  been  cut,  altered, 
and  fcouredj  and  thereby  leflcned  In  their  value,  the  rule  was  dif- 

charged. 
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charged.  And  by  the  court — The  making  of  a  rule  of  this  fort 
abfolute  is  dlfcretionary  •,  and  in  this  cafe  it  is  not  reafonable,  to 
bblige  the  plaintiff  to  take  his  goods  again. 

If  the  goods,  for  the  converfion  of  which  an  aclion  of  trover  is  Cooke  v. 
brought,  are  heavy  or  bulky,  the  court  of  Common  Pleas  will  not  ?°^*'^'j, 
tnake  a  rule  for  bringing  them  into  court  •,   but  will  make  a  rule  ' 

upon  the  plaintiff,  to  Ihew  caufe  why  he  fhould  not  confent  to  ac- 
cept the  goods. 

It  is  net  the  praclice  of  the  court  of  King's  Bench  to  make  a 
rule;  that  upon  bringing  into  court  the  goods,  for  the  converfion 
of  which  an  a£l:ion  of  trover  is  brought,  the  proceedings  fhall  be 
flayed. 

This  court  did  indeed,  in  one  cafe,  a  few  years  ago,  make  a  rule 
for  the  plaintiff  to  (hew  caufe,  why  the  proceedings  fhould  not, 
upon  bringing  the  thing  charged  to  have  been  converted  into  court, 
be  ftayed. 

The  book  called  Memoirs  of  a  Woman  of  Pleafiirc  having  been  Sayer,  8ot 
lent  by  a  bookfeller  for  the  perufal  of  fome  young  ladies  at  a  ^^^''"6  "- 
boarding-fchool,  the  millrefs  of  the  fchool  took  it  from  them,  and 
fent  it  to  the  bookfeller,  with  a  requeft  that  it  might  not  be  lent 
to  her  fcholars  again.  The  book  being  afterwards  found  in  the 
polTefhon  of  one  of  the  young  ladies,  the  miftrefs  took  it  from  her 
and  kept  it.  An  adlion  of  trover  being  thereupon  brought,  the 
court  of  King's  Bench  made  a  rule  for  the  plaintiff,  to  (hew  caufe 
why,  upon  bringing  the  book  into  court,  the  proceedings  (hould 
not  be  (iayed. 

But  in  another  cafe,  in  the  fame  court,  wherein  a  motion  was  Sayer,  no. 
made  upon  the  authority -of  the  lall  cafe,  that  the  proceedings  in  ^'mu'"^  ^* 
an  adlion  of  trover  mt -ht  be  flayed,  upon  bringing  into  court  a 
gold  watch  an.i  a  diamond  ring,  for  the  converfion  of  which  it 
had  bjen  commenced,  no  rule  was  made.  And  by  Wright^ 
Juflice  {Lee,  Chief  Juftice  being  abfent) — It  has  been  fuid,  that 
in  the  cafe  of  Catling  v.  Bowling,  in  this  court,  a  rule  was  made 
to  (hew  caufe  why,  upon  bringing  a  book  into  court  the  proceed- 
ing ill  an  action  of  trover  (hould  not  be  flayed  :  but  the  rule  to 
fliew  caufe  in  that  cafe,  which  was  made  upon  the  particular  cir- 
cumflances  of  the  cafe,  was  contrary  to  the  courfe  of  the  court, 
and  we  never  heard  any  more  of  that  rule. 

[However,  notwithllanding  the  difpofition  fuppofed  to  be  difco-  3  Burr, 
vered  by  the  court  in  the  lafh  cafe,  the  granting  or  refufing  of  'BH* 
motions  of  this  kind  is  entirely  in  the  dlfcretion  of  the  court,  go- 
verned by  the  circumflances  of  the  cafe  immediately  before  them. 
Where  trover  is  brought  for  a  fpecifick  chattel  of  an  afcertained 
quantity  and  quality,  and  where  the  cafe  is  unattended  with  any  cir- 
cumflances  that  can  enhance  the  damages  above  the  real  value,  but 
that  the  real  and  afcertained  value  muft  be  the  fole  meafure  of  the 
damages,  there,  the  fpecifick  thing  demanded  may  be  brou  ^ht  into 
court.  A  nd  this  is  the  more  reafonable,  as  the  a6lion  of  trover  comes 
in  the  place  of  the  old  a(flion  of  detinue.  But,  where  there  is  an 
uncertainty,  either  as  to  the  quantity  or  quality  of  the  thing  de- 

1  i  a  manded. 
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mandcd,  or  there  Is  any  tort  accompanying  It,  that  may  enhance 
the  damages  above  the  real  value  of  the  thing,  and  there  i&  no 
rule  whereby  to  eftimate  the  additional  value,  there,  it  (hall  not 
be  brought  in.] 


tenure. 


UNDER  the  word  tenure  is  included  every  holding  of  art 
eftate. 

But  the  fignification  of  this  word,  which  is  very  extenfive,  is 
frequently  retrained  by  coupling  another  word  with  it. 

This  is  fometimes  done  by  a  word  which  denotes  the  duration 
of  the  eftates  holden  :  as  if  a  man  hold  to  himfelf  and  his  heirs, 
it  is  called  tenure  in  fee-fimple. 

At  other  times  the  word  tenure  is  coupled  with  a  word  pointing 
out  the  iuftrument  by  which  the  cflate  is  holden  :  as  if  the  hold- 
ing be  by  copy  of  court-roll,  it  is  called  tenure  by  copy  of  court- 
roll. 

At  other  times  the  word  tenure  is  coupled  with  a  word  which 
(hews  the  fervice  by  which  the  eftate  is  holden  :  as  if  a  man  hold 
by  knight's  fervice,  it  is  called  tenure  by  knight's  fervice. 

That  kind  of  tenure,  which  takes  its  denomination  from  the 
duration  of  tlie  eftate  holden,  has  been  treated  of  under  the  title 
EJiate  in  Fee-funph\  and  under  other  proper  titles. 

Tenure  by  copy  of  court-roll  has  been  treated  of  under  the  title 
Copyhold. 

At  prefent  the  defign  is  to  treat  of  tenure  by  fervice. 

This  iliall  be  done  under  tlie  following  Leads  : 

(A)  Of  Tenure  by  Service,  in  the  general. 

(B)  By  what  Service  an  Eftate  may  be  holden. 

(G)  How  a  Service,  by  which  an  Eftate  is  holden, 
may  be  extinguillied. 

(D)  Of  whom  an  Eftate  may  be  holden,  and  in 
what  Cafes  an  Alteration  may  be  made  in  the 
Service,  by  which  it  is  holden. 

(E)  Of  Tenure  in  Cap'ite. 

(F)  Of  Tenure  in  Frank-AImoign. 

(G)  Of  Tenure  by  Divine  Service. 

(H)  Of 
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(H)  Of  Tenure  by  Knight's  Service. 
(  I )  Of  Tenure  by  Efcuage. 
(K)   Of  Tenure  by  Grand  Serjeantry. 
(L)  Of  Tenure  by  Petit  Serjeantry. 
(M)  Of  Tenure  by  Caftle  Guard. 
(N)  Of  Tenure  by  Cornage. 
(O)  Of  Tenure  in  Burgage. 
(P)  Of  Tenure  in  Villainage. 
(Q_)  ^^  Tenure  in  Socage. 

(A)  Of  Tenure  by  Service,  in  the  general, 

I^VERY  corporeal  eftr.te  lies  in  tenure  by  fervice  ;  nay  every  iinft.  1.9. 
■*-^  fuch  eftate,  which  is  in  the  pofTcffion  of  a  fubjciSt,  muft  ac-  ^^  47-  93* 
tually  be  in  tenure  by  fervice  :  for  by  the  law  oi  Efigla?id  no  eftate  ^  jnft''"foi 
can  be  allodial  in   the  proper  fenfe  of  this  word  ;  but  muft   be 
holden  of  fome  perfon. 

Tenants  in  fee-fimple  are  indeed  frequently  called,  in  Doomfda\  iinft.  1. 
book^  allodarii :  but  this,   which  is  an  inaccurate  expreffion,  only 
means,  that  fuch  tenants  have  as  large  an  eftate  as  fubje£ls  can 
have. 

It  is,  in  the  general,  true,  that  an  incorporeal  eftate  holden  of  a  i  Inft.  47. 
fubje^t,  does  not  lie  in   tenure;  for  tenure  cannot  be  without  S^- 142. 
fome  fervice ;  and  to  every  fervice,  except  that  which  is  due  by  Ten',  pi.'il. 
tenure  in  frank-almoign,  diftrefs  is  incident:  but,  as  there  is  not  pi.  75. 
in  an  incorporeal  ellate  any  thing  upon  which  the  lord  to  whom 
the  fervice  is  due  can  enter  and  diftrain,  in  cafe  it  be  not  per- 
formed, it  follows,  that  an  incorporeal  eftate  does  lie  in  tenure. 

A  fair  does  not  lie  in  tenure;   becaufe   the  grantor  has  no  re-  5  Rep.  3. 
medy  by  diftrefsj  for  a  fervice  referved  in  the  grant  of  the  fair.  Jewel's  cafe; 

An  advowfon  appendant  to  a  manor  does  not  lie  in  tenure  :  for  Bro.  Ten. 
as  fuch  advowfon  js  appendant  to  the  whole  manor,  the  grantor  P';  31- 

J  1       j-n.      r  .      f     L  I  Inft.  142. 

cannot  enter,  and  make  diltreis,  upon  any  one  part  or  the  manor  j^,^ 
for  the  fervice  refcrved. 

But  an  incorporeal  eftate  holden  immediately  of  the  crown  does  Bro.  Ten. 
lie  in  tenure;  for  the  king  has  by  his  prerogative  a  power  of  dif-  p'iS^ii-3i- 
training,  in  any  part  of  his  tenant's  land,  for  the  fervices  referved       "' '  ^ 
in  the  grant  of  the  incorporeal  eftate. 

And  in  fome  cafes  an  incorporeal  eftate  does,  although  it  be 
holden  of  a  fubjedt,  lie  in  tenure. 

The  vefture  or  herbage  of  land  lies  in  tenure ;  for  a  diftrefs  1  inft.  47. 
may  be  upon  the  land,  for  the  fervice  referved  in  the  grant  of  the 
vefture  or  herbage. 

It  feems  to  be  the  better  opinion,  that  an  advowfon  in  grofs  Bro.  Ten. 
lies  in  tenure  ;  becaufe  the  grantor  may  diftrain  upon  the  glebe,  P'j^' 

I  i  3  if      "  ■  '     ' 
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if  any  bead  of  the  patron  be  there,  for  the  fervice  referved  in  the 

grant  of  the  advowfon. 
1  Rep.  62.  A  revcrliou  and  a  remainder  are  both  incorporeal  eftates  ;  yet 
*'T^f>^^^^'  ^°^^  lie  in  tenure  :  for  ;ihhough  the  jj;rantor  has  no  rcme;dv  for 
144..  Bro.  t^^^  fervice  referved,  during  the  continuance  of  the  particular 
Diftr.  il.  47.  eftate,  he  may,  as  foon  as  this  is  determined,  dillrain  for  the  fer- 
Perk.f.627.  ^[(.^^  and,  if  it  be  a  pecuniary  one,  for  the  arrear  thereof. 

(B)  By  what  Service  an  Efiate  may  be  holdcn. 

T  Inft.  I4Z.   1 F  a  thing  which  lay   in   render,   and  wliich  would  have   been 
Bro.  Ten.      i    profitable  to  the  feoffor,  had  at  the  common  law  been  referved 
f  ■  ^'^^'        in  a  feoffment,  it  would  have  been  a  good  fervice. 
Bro.  Ten.  And  although   no  profit,  from  the  thing  referved,    would  have 

pj-  5°-  accrued  directly  to  the  feoffor  ;  yet,  if  from  the  rtferyation,  bene- 

fit would  have  arifen  to  the  publick,  the  thing  referved  Vvould  have 
been  a  good  fervice;  for  whatever  is  beneficial  to  the  publick,,  is, 
in  fome  degree,  profitable  to  every  perfon. 
Bro.  Ten.  But,  if  the  rcferv.ition  in  a  feoffment  had  been  of  a  thing  bcne- 

pl.  icg.  fcial  only  to  a  (tranger,  this  would  not  have  been  a  good  fervice  : 
becaufe  no  profit  would  have  accrued  tlicrtfrom  to  the  feoffor. 

The  refervation   of  a  thing,   which  l.iy  in  prendtr,  would  not, 
?.t  the  common  law,  have  been  a  good  fervice. 

1  Inft.  14=.       If  one  man  had  enfeoffed  another  of  land,  referving  to  himfelf 
Feik.  f.jcz.  common  for  four  beafts  in  the  land,  this  would  not  have  been  a 

good  fervice  :  becaufe  the  feoffor  could  not  have  had  the  thing  re- 
ferred, but  by  his  own  atl ;  and  that  which  a  man  does  for  himfelf 
cannot  with  propriety  be  called  a  fervice. 

No  right  to  a  fervice  could,  even  at  the  common  law,  have  been 

acquired  after  an  eftate  had  been  granted  :  for  nothing  could  be 

due  as  a  fervice  but  by  refervation  ;  and  the  perfon  who  had  once 

parted  with   the  whole  of  an  eftate  could  not  afterwards  referve 

to  himfelf  any  thing  out  of  it. 

Fit:.  N.  B.       If  a  man  had  holden  an  acre  of  land  of  J.  S.  by  fuit  of  court  at 

'"•  his  manor  of -^.,  and  jf.  S.  who  was  alfo  feifed  of  the  manor  of 

pi.  65.     '     B.  had  agreed  with  the  tenant,  that  inftead  of  doing  fuit  of  court 

2  Inft.  501.  at  his  manor  of  A.  he  fliould  do  it  at  his  manor  of  B.y  J.  S.  would 

not  have  thereby  acquired  a  right  to  fuit  of  court  at  his  manor  of 

£.,  for  this  would  have  been  an  indiredl  way  of  referving  a  new 

fervice  as  to  his  manor  of  B.  which  fo  long  as  the  eftate  formerly 

granted  contiimed,  the  lord  had  no  power  to  do. 

Bro.  Ten.  If  land  had  been  holden  by  a  rent  of  twenty  (hillings,  and  the 

P'"/*^"      ,    lord  had  agreed  with  the  tenant  to  accept  a  hawk  initead  of  the 

'06.  *     ^'  rent,  the  lord  could  never  have  demanded  the  hawk  as  a  fervice : 

becaufe  it  was  not  referved  in  the  grant  of  the  land. 
18  E.  I.  Since  tlie  ftatute  of  guta  eniptcres  terrarum  the  ancient  fervices 

ft.  I.  c.  I.  niu[t  be  referved,  in  every  conveyance  by  which  a  fee  paffes,  and 
only  thefe  can  be  referved :  for  by  this  ftatute,  after  reciting,  that 
the  purchafers  of  lands  and  tenements,  of  the  fees  of  great  men 
and  other  lords,  have  heretofore  entered  into  their  fees  to  the 

prejudice 
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prejudice  of  the  lords,  to  whom  the  freehold  tenants  of  fuch  great 
men  and  other  great  lords  have  fold  tiieir  lands  and  tenements, 
to  be  holden  in  fee  of  their  feoffors  and  not  of  the  chief  lords  of 
the  fees,  whereby  the  fame  chief  lords  have  many  times  loft  their 
efcheats,  marriages,  and  wardlhips  of  lands  belonging  to  their 
fees  ;  it  is  enacted,  "  That  from  henceforth  it  (hall  be  lawful  to 
"  every  freeman,  to  fell,  at  his  own  pleafure,  his  lands  or  tene- 
*<  ments,  or  part  of  them,  fo  that  the  feoffee  (hall  hold  the  fame 
*'  lands  or  tenements,  or  part  of  them,  of  the  chief  lord  of  the 
**  fee,  by  fuch  fer vices  and  cuftoms  as  his  feoffor  held  them 
*'  before." 

But  by  the  i  ^  2  Ph.  Isf  M.  c.2,.  ^  54.  This  ftatute,  fo  far 
as  it  prevented  the  referving  fuch  new  fervlces,  as  could  be  re- 
ferved  in  the  creation  of  tenure  in  frank-almoign  or  tenure  by 
divine  fervice,  is  repealed. 

As  the  ftatute  of  quia  emptores  terrarwn  was  made  for  the  ad-  FItz.  N.  B. 
vantage  of  chief  lords,  the  king  may  difpenfe  with  it,  and  licenfe  V^' ~ 
his  tenant  to  referve  any  new  fervice.     No  other  lord  can  do  this,  p|,  g.^ 
by  reafon  of  the  king's  intereft  as  lord  paramount :  but  the  king  a  inft.  501. 
and  the  mefne  lord  or  lords  may  together  difpenfe  with  this  ftatute, 
and  grant  fuch  a  licence  to  the  tenant  paravail. 

(C)  How  a  Service,  by  which  an  Eftate  is  holden, 
may  be  extinguiilied. 

t"  VERY  lord  may  extinguifli  part  or  the  whole  of  a  fervice  by  1  Inft.  305, 
"^  which  land  is  holden,  either  by  a  releafe  in  fait,  or  a  releafe  ^oS- 

,  '  '  '  Bro.  Ten. 

11^  hlW.  pi.  7,.  Perk.  f.  71. 

There  Is  a  material  difference  as  to  the  releafmg  of  a  fervice, 
betwixt  a  releafe  in  fact,  and  a  releafe  In  law. 

If  two  acres  of  land  be  holden  by  one  fervice,  and  the  lord,  by  Perk.  f.  7i' 
deed,  releafe  all  his  right  to  the  fervice  as  to  one  acre,  this  Is  an 
extinguifhment  of  the  fervice  as  to  both  acres. 

But,  If  two  acres  of  land  be  holden  by  one  fervice,  and  one  of  perk.  f.  71. 
them  be  purchafed  by  the  lord,  this,  although  It  be  a  releafe  in 
law  of  the  fervice  as  to  that  acre,  does  not  extinguifh  the  whole 
fervice  ;  but  the  fervice.  In  cafe  it  be  rent,  or  any  thing  which  is 
feverable,  fhall  be  apportioned. 

If  however  the  fervice,  by  which  two  acres  of  land  are  holden,  Bro.  Suit, 
be  not  feverable,  as.  If  it  be  a  horfe  or  fuit  of  court,  the  whole  is  ?'•  ^• 
as  completely  extinguKhed,  where  one  acre  Is  purchafed  by  the  pi,  jo^. 
lord,  as  If  the  lord  had,  by  a  releafe  in  fact,  difcharged  both  acres  Perk.  f.  71. 
of  the  fervice. 

If  one  of  two  acres,  which  are  holden  by  a  fervice  that  Is  not  Bro.  Ten. 
feverable,  come  to  the  lord  by  defcent,  no  part  of  the  fervice,  be-  p^-  ^°^- 
caufe  this  acre  does  not  come  to  him  by  his  own  a£t,  but  by  act 
of  law.  Is  extinguKhed :  but  the  other  acre  is  ftlll  liable  to  the 
whole  fervice. 

If  two  acres  be  holden  by  one  fervice,  and  the  lord  difleife  the  Perk.  f.  71. 
tenant  of  one  acre,  the  whole  fervice  is  fufpended  j  for  although 

I i  4  one 
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one  part  of  a  fervlce,  v/hich  is  feverable,  may  be  extingulftied  by 

a  releafe  in  law,  and  the  other  part  may  remain,  a  fervice  can 

never  be  fufpcnded  as  to  part,  and  remain  as  to  other  part  of  the 

fame  tenancy. 

a  Rep.  5z.        At  the  common  law,  if  the  fee  of  an  eftate  came  to  the  crown 

Bro.  Ten.      ^y  g-fj.^  purchafe,  or  forfeiture,  all  the  fervices  by  which  it  was 

6  Rep.  5.       holden  were  extinguifhed,  and  it  might,  afterwards,  be  granted  to 

a  Roll.  Abr.  be  holdcn  by  any  fervice. 

But  by  the  7  E.  4.  c.  5.  it  is  enabled,  that  every  eftate  holden 
of  a  common  perfon,  which  fliall  come  to  the  hands  of  the  king 
by  reafon  of  an  attainder  of  high  treafon,  and  be  afterwards  granted 
by  the  king  to  any  perfon,  fliall,  from  the  time  of  the  grant,  be 
holden  by  the  fame  fervices  as  if  no  attainder  had  been. 
Pro.Avowr.  It  is,  in  the  general,  true,  that  if  a  lord  become  feifed  in  fee  of 
v!*  f^V  o      an  eftate  holden  of  himf'rif,  the  fervice  by  which  it  was  holden  is 

PcrJc    1    l^Q 

extinguifhed  by  the  unity  of  poffeflion. 
Perk.  f.  89.  But,  if  a  tenant  enfeoff  his  lord  of  the  tenancy  upon  condition, 
the  fervice  is  only  fufpended  ;  for,  if  the  condition  be  broken,  and 
the  tenant  enter,  it  fliall  be  revived  :  but,  if  before  the  entry  of 
the  tenant  the  lord  enfeoff  a  ftranger,  the  fervice  is  extinguilhed ; 
and,  although  the  firft  feoffor  afterwards  enter  for  breach  of  the 
condition,  it  fliall  never  be  revived ;  becaufe  the  tenancy  was,  by 
the  enfeoffment  of  the  ftranger,  difcharged  of  the  fervice. 

(D)  Of  whom  an  Eftate  may  be  holden,  and  in  what 
Cafe  an  Alteration  may  be  made  in  the  Service, 
by  which  it  is  holden. 

ilnft.  1.9.  "C^VERY  eftate  which  lies  in  tenure  is  by  the  law  of  England 
as-  4-7-  93-  ■■-'  holden  immediately  or  mediately  of  the  kinc:  who  is  lora 

2lnli:.  501.  11        1  ,        ,  '  ° 

[Though      paramount  to  all  other  lords. 

this  was  a  confequence  of  the  feudal  fyftem,  yet  it  is  faid,  tliat  allodial  property  continued  among  us 
till  tne  time  of  Henry  the  Second  ;  and  is,  even  yet,  to  be  met  with  in  fome  of  the  3 lies  of  Scotland. 
See  Watkins's  edition  of  Gilbert's  Tenures,  note  vi.  and  the  following  books  there  refened  to,  viz. 
Mild  Uaroma  Anglica,  b.  I.  c.  a.  p.  30.  Sluarl'i  View,  b.  2.  c.  2.  p.  106.  Iyi//ert.  p.  3.  §  4.  p.  178. 
n.  (3).  Fic-zu,  b_.  1.  C.2.  §  i.n.  (4).  p.  208,9.  Kahm's  Eff.  Brit.  Ar.t'iq.  \^(i.  1.  p.  19.  Hargr. 
n.  (i).  10  Co.  Litt.  65.  a.  And  fee  as  to  its  continuance  on  the  Continent,  i  Robinf.  Cha.  5.  §  i. 
p.  267.  fire.  271.  n.  (H).] 

Fitz.  N.  B.  Every  other  lord,  of  whom  an  eftate  is  holden,  is,  from  his  fitu- 
^^5"  ation  between  the  king  and  the  tenant  paravail,  called  mefne  lord  ; 

yet,  as  one  manor  may  be  holden  of  another  manor,  one  mefne 
lord  may  be  lord  paramount  to  another  mefne  lord, 
zinft.  502.  If  lord,  mefne,  and  tenant  are,  and  the  mefne  releafe  to  the 
cL°97.^"  tenant,  the  tenant  fliall  hold  of  the  lord  by  the  fame  fervice  as  the 
a  Roll.  Abr.  mefne  held ;  for,  although  the  fervice  due  from  the  tenant  to  the 
5'=-  mefne  be  extinguiflied  by  the  releafe,  the  tenant  has,  by  his  own 

a£t,  put  himfelf  into  the  place  of  the  mefne. 
Bro.  Ten.         But,  where  lord,  mefne,  and  tenant  are,  and  the  mefnalty  is 
pi.  97'.  determined  by  tlie  adl:  of  God,  as  by  efcheat  upon  the  death  of 

2  Roll.  Abr.  the  niefne  without  heir,  the  tenant  Ihail  hold  of  the  lord  by  the 
5'--  fame 
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fame  fervice  as  he  before  held  of  the  mefne :  for,  ahhough  the 
feigniory  does,  in  this  cafe,  merge  into  the  mefnalty,  which  is  more 
advantageous  for  the  lord,  becaufe  it  brings  him  nearer  to  the 
tenancy,  the  tenant  (hall  not  be  thereby  prejudiced. 

So,  if  there  be  lord,  mefne,  and  tenant,  and  the  mefnalty  be  do.  Ten.' 
determined  by  a6l  of  law,  as  by  efcheat  for  felony,  the  tenant  ^'j,^'* 
fhall  hold  of  the  lord  by  the  fame  fervice  as  he  before  held  of  the  l,^"  '     '^' 
mefne. 

If  lord,  two  mefnes,  and  tenants  are,  and  the  fecond  mefnalty  ainft.  502. 
come  by  a£l  of  God,  or  of  law,  to  the  firft  mefne,  the  firft  mef-  2R0II.  Abr. 
nalry,  it  being  more  advantageous  for  the  firft  mefne,  merges  into  ^'^* 
the  fecond  ;  yet  the  fecond  mefne  fhall  hold   of  the  lord  by  the 
fame  fervice  as  the  firft  did. 

At  the  common  law,  a  man  might  have  aliened  his  whole  te-  2  Inft.  65. 
nancy  in  fee,  to  be  holden  of  the  lord ;  but  he  could  not  have 
aliened  a  part  thereof  in  fee,  to  be  holden  of  the  lord ;  for,  as  by 
this  means  there  would  have  been  a  divifion  of  the  fervice,  the 
lord  could  not  have  diftrained  in  the  part  fo  aliened,  or  the  whole 
thereof,  as  he  might  have  done  before  the  alienation. 

But  a  man  might,  at  the  common  law,  have  aliened  a  part  of  his  2  Inft.  65, 
tenancy  in  fee,  to  be  holden  of  himfelf :  for,  as  the  fervice  would 
ftill  have  remained  entire,  the  lord  could  have  diftrained  in  the 
remaining  part,  for  the  whole  thereof. 

In  confequence  of  this  liberty,  many  tenants  did  alien  fo  much 
of  their  tenancies,  that  there  was  not  enough  left  to  anfwer  to 
the  refpe<Slive  lords  for  the  fervices  due  to  them. 

For  the  fake  of  putting  a  ftop  to  this  pra6lice,  which  was  pre-  Magn. 
judicial  to  the  lord  of  whom  the  tenancy  was  holden,  it  was  pro-  Chart.  0,32. 
vidcd  by  Magna  Charta,  that  no  tenant  ftiould  alien  fo  much  of  his 
tenancy  in  fee,  as  not  to  leave  fufficient  to  anfwer  to  the  lord  for 
the  whole  fervice. 

As  frequent  queftions  arofe,  after  the  making  of  this  ftatute,  iS  E.  ft.  i. 
whether,  after  an  alienation  of  part,  a  fufficiency  of  the  tena^ncy  '^■'^^ 
was  left  to  anfwer  to  the  lord  for  the  whole  fervice,  it  was  by  the  •'"•'' 
ftatute  of  quia  emptores  terrarum  ena£led,  that,  if  any  tenant  fhall 
alien  a  part  of  his  land  or  tenement  in  fee,  the  alienee  fhall  hold 
the  part  fo  aliened  immediately  of  the  chief  lord  of  the  fee,  and 
fhall  be  forthwith   charged  with  the  fervice,  for  fo  much  as  pcr- 
taineth,  or  ought  to  pertain,  to  the  faid  chief  lord  for  fuch  part, 
in  proportion  to  the  quantity  of  the  whole  land  or  tenement. 

As  this  ftatute,  although  made  after  the  ftatute  de  donis^  is  con-  Bro.  Ten. 
fined  to  lands  and  tenements  of  which  the  fee  is  granted,  if  a  P|_a'-pL37- 
gift  in  tail  be  made,  the  donee  fliall  hold  oFthe  donor,  and  not  of  ^oj,  zRoll.* 
the  chief  lord  j  for,  fo  long  as  the  reverfion  continues  in  the  donor,  Abr.  501. 
the  donee  muft  hold  of  him  ;  and  the  law  will  not  fuffer  the  donee 
to  hold  both  of  the  donor,  and  of  the  chief  lord. 

But,  if  a  baron,  feifed  in  fee  of  an  inheritance  In  the  right  of  i  inft.  23. 
his  feme,  make  a  gift  in  tail,  the  donee  fliall  not  hold  of  the  2  Inft- 5^2* 
baron,  but  of  the  lord  of  whom  the  feme  held  \  becaufe  the  baron 
had  nothing,  but  in  right  of  the  feme. 

Notwith- 
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2laft,  505.        Notwithftanding  the  ftatute  of  quia  emptores  terrarum  fpeaks 

only  of  eftates  in  fee-fimple,  yet,  4f  a  gift  is  made  to  A.  for  life, 

or  in  tail,  with  remainder  to  B.  in  fee,  the  tenant  for  life    or  in 

tail,  fliall  hold  of  the  chief  lord  ;  for  as  the  whole  fee  is  departed 

with  by  the  donor,  neither  of  the  donees  can  hold  of  the  donor, 

and  confequently  both  mull  hold  of  the  chief  lord. 

Watkins's  [If  the  tenant  m  tail  has  the  revcrHon  in  himfelf ;  there,  al- 

cjition  of      though  the  two  eftates  continue  diftintl,  yet,  as  he  cannot  hold  of 

jjji.gj  himfelf,  the  tenure  of  the  eftail-tail  is  fufpended  ;  and  he  is  tenant 

NoieXLll.    to  the  lord  in  fee.] 

a  Co.  91.  b. 

Bro.  Ten.  84.  107.      F.  N.  B.  143.  A.  144.  A.     Dy.  235.  pi.  22.     Vin.  Abr.  tit.  Tenure,  (H.  a.) 

pi.  iz. 

2 Roll. 409.  -A-s  a  man  feifed  of  two  manors  might,  before  the  (latute  of 
qit'ta  emptores  ter>arum^  by  a  feoffment  in  fee,  fo  he  may  now  by 
a  gift  in  tail,  convey  a  parcel  of  one  manor  and  a  parcel  of  the 
other,  to  be  holdeu  of  himfelf  as  one  tenancy  of  the  famiC  fervice  \ 
a^id  the  fervice  fhall,  in  fuch  cafe,  be  regardant  to  both  manors. 

(E)  Of  Tenure  'm  Copite, 

7  inft.  ToS.  L"  VERY  eftate  is  holden  of  the  perfon  of  him  of  whom  the 
Bro.  Ten.  *~^  eftate  is  holden,  or  of  fome  honour  or  manor  of  which  that 
pi.6.pl.47.  perfon  is  feifed. 

1  inft.  io3.  Every  holding  of  the  perfon  is,  to  fpeak  with  propriety,  a  tenure 
Bro.  Ten.  ^'^^  cap'ite  :  but  only  tenure  of  the  king's  p ,  rfon  has  been  by  way  of 
pi.  6?.      "  eminence  fo  called  ;  for  wherever  the  holding  was  of  the  perfon 

of  a  fubjeft,  it  was  called  tenure  in  grofs,  to  dillinguifh  it  from 

tenure  of  a  manor. 
Mad.  Hift.        Tenure  in  capite    feems  not  to    have  been  well    underflood, 
Exch.  432,    eJtJiej-  by  Mr.  Seldeti  or  Sir  Henry  Spelman  ;  for  both  of  them,  as 

appears  plainly  from  fome  paflages  in  their  works,  were  of  opinion, 

that  every  tenure  in  capite  was  a  tenure  by  barony. 
Mad.  Hid.        It  is  very  true,  that  about  the  time  of  Henry  the  Second  moft 
Exch. 432,    Qf  ti^g  king's  tenants  in  capite  were  real  or  reputed  barons:  but 
^^"  this  was  not  owing  to  their  being  tenants  in  capite,   but  to  the 

largenefs  of  the  feigniories  which  they  held  of  the  king. 

1  Inft  108.  It  is  alfo  true,  that  in,  ancient  times  every  one,  who  held  by 
3ln(t_7.  barony,  was  a  tenant  in  capite;  but  the  converfe  of  this  propofi- 
Di.46.  pi. 94.  tion,  that  every  tenant  in  capite  was  a  tenant  by  barony,  is  not 

2  Roll.  Abr.  true  :  and  upon  examination  it  will  be  found,  that  by  tenure  in 
5°3'  capite  nothing  more  was  meant  than  a  holding  of  the  perfon  of 

the  king  j  and  that,  fo  far  from  its  being  confined  to  a  tenure  by 

barony,  a  man  might  have  holden  of  the  perfon  of  the  king  by 

knight's  fervice,  focage,  or  any  other  tenure,  as  well  as  by  barony. 

9  Rep.  123.        At  the  common   law,  tenure  in  capite  was,  in  the  general,  fo 

Lowe^cafe.  infeparable  from  a  holding  of  the  perfon  of  the  king,  that  if  land 

pi.  3.      '     or  tenement  was  granted  by  the  king,  to  hold  of  his  perfon,  the 

grantee,  although  no  fervice  was  referved,  would  have  been  tenant 

in  capite;    becaufe  this  tenure  was  moll  advantageous  for  the 

king. 

If 
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If  tlie  king  had  purchafed  land  or  tenement  of  a  fubjc^V,  and  Bro.  Ten. 
had  afterwards  granted  it,  to  be  holden  of  his  perfon,  without  ?'•  9- 
refervine  any  fervice,  this  grant  would  have  created  a  tenure  in  ^^°  ' 
capite. 

Jf  an  honour  had  been  forfeited  to  the  king,  and  a  manor  holden  ainft.  64. 
thereof  had  come  thereby  to  him,  and  the  king,  after  being  feifed  ^'°-  '^"'• 
of  the  manor,  had  enfeoffed  any  perfon  of  it,  to  be  holden  of  his  zRoii.  Abr 
perfon,  the  feoffee  would,  although  no  fervice  was  referved,  have  505. 
been  tenant  in  ccpite. 

But  in  fome  cafes  a  grant,  to  hold  of  the  perfon  of  the  king, 
did  not,  even  at  the  common  law,  create  a  tenure  in  capite. 

If  an  honour  had   been  feifed   into  the  king's  hands,  and  a  2  Inft.  €4. 
manor  holden   thereof  had  efcheated  to  him,  as  of  a  common  '^^°-  Ten. 
efchcat,  and  the  king,  after  being  feifed  of  the  manor,  had  granted  ''  "j^^j,  . , 
it  to  be  holden  of  his  perfon,    the  grantee  would  have  held  it  by  502. 
the  fame  fervice  as  the  manor  was  before  holden  ;  becaufe  this  was 
not  a  forfeiture  to  the  king,  as  king,  but  an  efcheat  to  him,  as  lord. 

So,  if  land  or  tenement,  holden  of  a  melne  lord,  had  come  to  6  Rep.  6. 
the  king  by  forfeiture  for  high  treafon,  and  the  king,  after  being  ^^°'.^"'s 
feifed  thereof,  Ijad  granted  it  to  J.  S.  tenendum  de  nobis,  hxrcdibus  -y^^,  pi.  5.' 
et  fuccejforibus  ncjlris,  ei  aliis  aipitalihus  dominis  feodi   illius,  per  fer-  2  Roll.  Abr. 
vitia  ifide  debita  et  de  jure  confueta,  jf.  S.  would  not  have  been  tenant  5°*- 
in  capite  J  for  by  this  grant  the  tenure  of  the  mefne  lord,   as  well 
as  that  of  the  king,  as  fuprerae  lord,  would  have  been  revived. 

An  end  was  put  to  many   diflin£lions  concerning  tenure   in   rE.6c.4. 
capite,   which  prevailed  at  the  common  law,  by  a  itatute  made  in   [^'''^'"'^ail. 
the  firft  year  of  Edward  the  Sixth,  it  being   thereby  enafted,  L22.  b.'l 
**  That  fuch  honours,  caftles,  manors,  lands,  tenements,  or  other 
*'  hereditaments,  which  now  are,  or  hereafter  fliall  be  holden,  of 
**  the  king,  his  heirs  or  fucceffors,  [or  by  any  of  his  fubjecls  by 
*'  knight's  fervice,  focage,  or  otherwife,  as  of  any  of  his  or  their 
*'  dukedoms,  earldoms,  baronies,  caftles,  manors,  lands,   tene- 
**  ments,  fees,  or  feigniories,]  which  did  come  to  the  king,  or  his 
**  noble  anceftors,  or  hereafter  fliall  come  to  the  king,   his  heirs 
**  or  fucceffors,  by  any  attainder,  convi6lion,   outlawry,  or  fur- 
*'  render,    fhall  not  from  henceforth   be  adjudged,  deemed,  or 
**  conllrued   to  be  holden  in  capite,-  any  ambiguity,    doubt,  or 
**  quedion  heretofore  moved  to  the  contrary  notwithftanding." 

It  is  faid  in  fome  books,  that,  at  the  common  law,  every  hold-   i  Inft.  77. 
ing  of  the  king,  as  of  an  honour,  was  a  tenure  in  capite,  ^'^'  ^' 

Bro.  Liv.  pi.  5$. 

But  it  feems  to  be  the  better  opinion,  that  no  grant,  to  hold  of  i  inft  108, 
the  king  as  of  an  honour,  did,  even  at  the  common  law,   create  *^"'**^+" 
a  tenure  in  capite;  and  thzt  Magna  Charta  is  not  introdu£live  of  pi.  gj. 
any  new  law  as  to  this  matter,  but  declaratory  of  the  common  pi-  100. 

law.  Magna  Ch. 

c.  30. 

fBut  this  notion,  that  a  tenure  ut  de  honcre  is  not  a  tenure  in  capite  is  controverted  by  Mr. 
Madux  with  grea-  cogency  of  reafoning.  Ttaure  in  cop'ttc,  in  its  genuine  fenfe,  fignifies  a  tenure  of 
another_/;n«  medio,  that  is,  immediately  and  without  the  intctpafition  of  anv  mefne  or  intermediate  lord  ; 
and  therefore  where  an  honour  or  other  feigniory  came  into  the  hands  of  the  crown  by  efcheat  or  other- 
wife,  it3  tenants  were  as  much  tenants  in  ck':'-f  to  the  king,  as  thofe  who  were  fo  by  original  grant 

from 
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from  the  crown.  In  proof  cf  this  Mr.  Madox  fclefts,  tVom  ancient  records,  a  great  Tariety  of  inftances 
between  the  8th  of  Richard  the  Firft,  and  the  loth  of  Henry  the  Sixth,  in  which  tenures  ut  Ae  bcnore 
areexprefsly  rtyled  tenures  //;  capiie\  and  as  he  adds  no  inftances  of  a  later  time  dian  Henry  the  Eightli 
and  Queen  Elizabeth,  in  which  the  words  in  cap'ite  are  omitted,  it  may  be  conje£lured  that  the  error  he 
complains  of  originated  foon  after  the  time  of  Henry  the  Sixth.  Mad.  Baron.  Angl.  i8i.  The  de- 
Ijgn  of  excluding  tenures  ut  de  hoiiore  from  the  defcription  of  tenures  in  capi(e  was  lo  dillinguilh  thofc 
cftates  which  were  held  of  the  king  by  a  tenure  originally  created  by  the  king,  from  thofc  held  of  him 
by  a  tenure  commencing  by  the  fubinfeudation  of  a  fubjidt,  between  which  there  were  many  differences 
in  point  of  incident  very  elTential  both  to  the  lord  and  tenant.  Mad.  Baron.  Angl.  la.  But  it  Ihould 
have  been  recoll;:6ted,  that  the  diflindion  aimed  at  was  already  marked,  with  equal  fufficiency,  and  more 
correftnefs,  by  denominating  tenures  (if  the  firft  fort  tenures  ut  de  corona,  and  thofe  of  the  fecond,  te- 
nures ut  de  honorc.  The  influence  of  this  miftaken  notion  of  tenure  in  capite  is  very  evident,  as  well 
throughout  the  ftacute  of  Charles  the  Second  for  taking  away  the  oppreflive  fruits  of  knighc's  fervice 
and  tenure  in  capite,  as  in  thofe  granti  from  the  crown,  which  in  the  tenendum  are  exprefled  to  be  u: 
de  bcnore  et  ncn  in  capiic.     Hargr.  Co.  Litt.  108.  a.  note  (3). 

Bro.  Ten.  It  is  indeed  true  in  fa£l,  that  divers  lands  and  tenements  were 
pi-  !•  heretofore  holden  of  the  king  in  capite^  as  of  certain  honours,  and 

particuhirly  as  of  the  honour  of  LancaJJer :  but  this  is  eafily  to 
be  accounted  for. 
iRoll.  Abr.       As  fome  honours,  and  particularly  that  oi  Lancajhr^  had  here- 
5°3'  toforeywra  regalia  annexed  to  them,  the  perfon  feifcd  of  fuch  an 

honour,  being  a  kind  of  petty  king,  might  very  well  have  created 
a  tenure  in  capite  ;  and  if  lands  or  tenements  w^re  once  holden 
of  fuch  an  honour  in  capite^  they  would,  if  the  honour  came  after- 
wards into  the  hands  of  the  kmg,  be  holden  of  him  iji  capite,  as 
of  that  honour. 
a  Inrt.  501.       Every  tenure  in  capite  mud  originally  have  been  created  by  a 
2.  RoU.Abr.  king,  or  by  a  perfon  pofl'efl'ed   of  jura  regalia ;  for  no  ttr.ure, 
Dav.  CO.       which  was  originally  created  by  a  fubjedl,  could  afterwards  be- 
come a  tenure  in  capite. 
2,Roil.  Abr.       If  a  prince  of  the  blood  had  granted  land  or  tenement  to  be 
i'^^'  holden  of  his  perfon,  this,  although  he  afterwards  fucceeded  to 

the  crown,  would  not  have  become  a  tenure  ///  capite. 

1  Inft.  108.       If  a  tenant  had  holden  of  the  perfon  of  the  mefne  lord,  and 

2  Roll.  Abr.  j.]^g  feigniory  of  the  mefne  lord  had  been  forfeited  to  the  king  for 
£,°*'^  ,  hightreafon,  the  tenure,  although  the  holding  would  from  thence- 
forth have  been  of  the  perfon  of  the  king,  would  not  have  become 
a   tenure  in  capite. 

A  tenant  in  capite^  befides  being  liable  to  the  fervices  and  fruits 

cf  the  particular  tenure  by  which  he  held,  was  moreover  liable, 

on  the  account  of  his  tenure  in  capitey  to  a  fine  for  alienation,  and 

to  primer  fcifin. 

[See Mad.         I3ut  by  the  12  Caf.  2.  c.  24.  §  I.  tenure  in  capite  was  changed 

Baron.Angi.  \^■^^^Q  tenure  in  common  focage,  and  all  perfons,  who  before  held 

wheJeMie      ^"  capite^  were  difcharged  of  a  fine  for  alienation,  and  of  primer 

learned  au-      feifin. 
thorobfcrves 

on  the  inaccuracy  of  language  in  the  12  Car.  2.  about  tenure  in  capite.  The  title  of  the  aft  exprefles, 
that  it  was  made  for  taking  away  tenure  in  capite  j  and  the  firft  enadinp  claufe  proceeds  on  the  fame 
idea.  But  had  the  a£t  been  accurately  penned,  it  would  fimply  have  difcharged  fuch  tenure  of  its  op- 
preflive  fruits  and  incidents  ;  which  would  have  a/limilated  it  to  free  and  common  jocage,  without  the  ap- 
pearance of  attempting  to  annihilate  the  indelible  diftinftion  between  holding  immediately  of  the  king, 
and  holding  of  him  through  the  medium  of  other  loids.     Hargr.  Co.  Litt.  108.  a.  note  (5).] 
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(F)   Of  Tenure  in  Frank- Almoign. 

^HE  fervices,  by  which  eftates  may  be  holden,  are  fometlmes 
-*     fpiritual,  at  other  times  temporal. 

Tenures  by  fpiritual  fervices  are  two  ;  tenure  in  frank-almoign, 
and  tenure  by  divine  fervice. 

No  perfon,  except  an  ecclefiaftick,  can  hold  by  either  of  thefe 
tenures. 

Tenure  in  frank-almoign  is  where  an  ecclefiaftick  holdeth  land  ilnft.  9-, 
of  a  lord,  without  any  fervice  being  annexed  to  the  tenure.  94- 

As  the  divine  fervice,  which  ought  of  right  to  be  performed,   1  Inft.  96, 
is  never  afcertained  by  the  deed  creating  a  tenure  in  frank-almoign,  5^7- 
no  diftrefs  can  be  made,  although  it  be  not  performed.     But,  if 
the  divine  fervice,  which  of  right  ought  to  be  performed,  be  not 
performed,  the  ordinary  or  vifitor  may  punifli  the  tenant  for  the 
default. 

An  ecclefiaftick,  who  holds  in  frank-almoign,  is  bound,  of  right,  i  inft.  93. 
to  make  orifons,  to  fay  prayers  or  malTes,  or  to  perform  other  di-  OS- 
vine  fervice,  for  the  foul  of  the  grantor,  and  for  the  fouls  of  fuch 
heirs  of  the  grantor  as  are  dead,  and  for  the  profperity  and  good 
life  of  fuch  heirs  of  the  grantor  as  are  living. 

As  the  manner  of  celebrating  divine  fervice  has  been  altered  by  Hawk.  Abr. 
divers  ftatutes,  it  is  fufficient,  if  a  tenant  in  frank-almoign  per-  ^°"  ^"'*- 
form  fuch  divine  fervice,  as  he  may  now  lawfully  perform.  "^ 

As  no  land  or  tenement  can  be  holden  in  frank-almoign,  ex-  i  Inft.  99. 
cept  of  the  original  grantor  and  his  heirs,  a  ftop  was  put  to  the  ^i"*^-  5°^° 
creation  of  this  tenure  by  the  ftatute  of  quia  e77'tptores  terrarwn  ;  it 
being  thereby  ena£led,  that  the  grantee  of  an  eftate  in  fee,  in  any 
land  or  tenement,  fliall  hold  the  fame  of  the  chief  lord  of  the  fee, 
by  fuch  fervices  as  the  grantor  before  held. 

But  by  the    1^2    of  Ph.  &  M.   c.  8.  §  54.  a  licence  was 
given  to  create  a  tenure  in  frank-almoign. 

A  grant  to  hold  in  frank-almoign  does  fo  entirely  exclude  all  i  Inft.  93. 
temporal  fervices,  that  fealty,  which  is  incident  to  every  other  95* 
tenure,  is  not  incident  to  that  in  frank-almoign. 

But,  if  a  tenant  in  frank-almoign  alien  his  land  or  tenement  in  i  Inft.  9?, 
fee,  to  be  holden  of  the  lord  by  the  fame  fervices  as  he  held,  the  p"  „ 
alienee,  although  he  be   an  ecclefiaftick,  {hall  hold  it  by  fealty :  '      " 
for  he  cannot  hold  in  frank-almoign,  becaufe  he  does  not  hold  of 
the  original  grantor  or  his  heirs ;  and,   as   every  tenant,  except 
tenant  in  frank-almoign,   muft  hold   by   fome  fervice,   the   law 
creates  a  tenure  by  fealty  ;  becaufe  this  tenure,  fealty  being  the 
leaft  fervice  which  can  be  done,  is  neareft  to  the  freedom  of  the 
.former  tenure. 

A  tenant  in  frank-almoign  is  not  only  exempted  from  all  tcm-  i  Inft.  99, 
poral  fervices,  but  the  lord,  of  whom  he  holds,  is  like  wife  bound  "=°- 
to  acquit  him  of  every  fervice  and  fruit  of  tenure,  which  any  lord 
paramount  may  demand  from  the  land  or  tenement  holden   by 
this  tenure  ;  and,  if  the  lord,  of  whom  the  tenant  in  frank  almoign 

3  .  holds, 
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holds,  do  not  acquit  him  of  every  fuch  fervice  and  fruit,  but  fufFer 

a  diftiefs  to  be  made  for  the  fame,  he  may  have  a  writ  of  mefne 

agaiuft  the  lord,  and  recover  damages. 

[fi>//.  the  By  the  12  Car.  2.  c.  24.  §  7.  it  is  provided,  that  tenure  in  frank- 

ncccirity  of    almoign  (hall  not  be  thereby  taken  away,  nor  be  fubje£t  to  any 

*hlieln"dic  greater  or  other  fervices,  than  it  was  before  fubje6l  to. 

ad,  how  the  provifians  of  it  could  have  extended  to  this  fpcties  of  tenure  ?    Hargr.  Co.  Litt.  loo.  b. 
note.] 

(G)  Of  Tenure  by  Divine  Service. 

'T^ ENURE  by  divine  fervice  is,  in  many  refpe£ts,  fo  fimilar  to 
-''     tenure  in  frank-almoign,  that,  inftead  of  repeating  what  was 
faid  under  the  !all  head,  it  will  be  fufficient  to  point  out  the  dif- 
ference betwixt  the  two  tenures, 
ilnft.  96,         'T\\t  divine  fervice  to  be  performed  by  a  tenant  by  divine  fervice 
97.  is  always  afcertained  in  the  dc^d  creating  the  tenure,  as  that  cer- 

tain prayers  ihall  be  faid  upon  every  Friday  in  the  year  ;  which  is 
never  done  in  the  deed  creating  a  tenure  in  frank-almoign. 
I  Inft.  96.         The  confequence  is,  that  the  lord  may  diftrain,  if  the  divine 
fervice  be  not  performed  ;  for  wherever  a  fervice  due  by  tenure 
is  certarn,  a  diftrefs  may  be  made,  if  it  be  not  performed. 
1  inft.  97.         Another  difference  is,  that  a  tenant  by  divine  fervice  is  liable  to 
fealty,  fealty  being  incident  to  every  fervice,  for  the  negledt  of 
which  a  diftrefs  niay  be  made. 
[Such  a  It  is  not  provided  by  the  12  Car.  2.  c.  24.  as  is  done  in  the  cafe 

proviiion  in    of  tenure  in  frank-almoign,  that  tenure  by  divine  fervice  (liall  not 
feems  to  be    be  takcu  av/ay  j  but  this  tenure  is  not  thereby  exprefsly  taken 

wnnecella-      away. 

(H)  Of  Tenure  by  Knight's  Service. 

TENURES  by  temporal  fervices  were  heretofore  very  nu- 
merous ;  for  before  the  ftatute  of  quia  emptores  terrarunij  a 
refervation  of  any  fervice,  which  was  profitable  to  the  grantor, 
would  have  created  a  tenure  by  that  fervice. 

The  tenures  by  temporal  fervices  which  had  acquired  diftindl 
names,  were  tenure  by  knight's  fervice,  tenure  by  efcuage,  tenure 
by  strand  ferjeantry,  tenure  by  petit  ferjeantry,  tenure  by  caftle 
guard,  tenure  by  cornage,  tenure  in  burgage,  tenure  in  villainage, 
and  tenure  in  focage. 

Some  of  thefe  tenures  are  now  taken  away  ;  others  of  them  are 
changed  into  tenure  i\\  focage  :  but,  as  frequent  mention  is  made 
of  thefe  tenures  in  the  books,  it  cannot  be  amifs  to  give  a  Ihort 
account  of  every  one  of  them. 
I  Inft.  74.  Tenure  by  knight's  fervice  was  the  holding  of  an  eflate  by  fome 
corporal  fervice,  to  be  performed  for  the  defence  of  the  realm. 

It  vi'ill  follow  from  this  definition,  that  divers  tenures,  as  tenure 
by  efcuage  and  fome  others,  were  in  reality,  notwithft anding  they 
have,  from  the  fpecialty  of  the  fervices  to  be  performed,  acquired 
other  names,  tenures  by  knight's  fervice. 

2  And 
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And  indeed  every  corporal  fervice,  which  a  tenant  was  bound 
to  perform  in  war,  was,  although  the  fervice  itfelf  was  not  of  a 
miHrary  kind,  knight's  fervice. 

Sir  Richard  Rockejley  was  bound  by  tenure  to  be  vantarhis  regis,  i  inft.  6a. 
that  is,  the  king's  fore-footman,  when  he  went  into  Gafcony  to 
make  war,  until  he  had  worn  out  a  pair  of  flioes  which  coft 
four  pence.  This  fervice,  as  it  was  to  be  performed  when  the 
king  went  into  Gafcony  to  make  war,  was  holden  to  be  knight's 
fervice. 

Knight's  fervice  was  called  chivalry  ;  becaufe  the  fervice  was,  i  inft,  74, 
for  the  moft  part,  to  be  performed  on  horfeback.  75- 

It  was  alfo  cil\\c6.  fervitium  forinfecum ;  becaufe  a  tenant  was    iinft.  69. 
liable  to  this,  over  and  above  all  other  fervices  which  were  due  to  74- 
his  lord. 

It  has  been  alfo  c^WtA  ft rvitinm  regale^  becaufe  it  was  ultimately  i  Inft-  74, 
due  only  to  the  king  ;  for  no  lord,  although  his  tenant  held  of  75- 
him  by  knight's  fervice,  could  compel  the  performance  thereof, 
unlefs  the  lord  was  himfelf  with  the  king's  army  in  a£tual  fervice, 
or  had  compounded  with  the  king  for  his  own  fervice. 

This  fervice  was,  in  many  grants,  exprefsly  referved  ;  and  where 
this  was  not  done,  as  it  was  inllltuted  for  the  defence  of  the 
realm,  every  intendment  was  made  to  increafe  it  as  much  as 
poflible. 

Wherever  land  or  tenement  was  granted,  and  there  was  not,  in 
the  grant,  fuch  a  refervation  as  did  create  a  tenure  in  focage,  it  was 
conltantly  holden,  that  fuch  land  or  tenement  fhould  be  holden  by 
knight's  fervice. 

Every  tenant  liable  to  this  fervice,  who  held  fo  much  land  as 
amounted  to  a  knight's  fee,  was,  upon  being  fummoned,  bound  to 
come  on  horfeback,  or  to  fend  a  fufhcient  deputy,  well  arrayed,  ^br.\ii 
to  any  place  within  the  realm,  which  was  appointed  by  the  king  j 
and  every  tenant,  liable  to  this  fervice,  who  held  lefs  than  a 
knight's  fee,  was  bound  to  contribute,  in  proportion  to  the  eftate 
by  him  holden,    to  the  expence  of  a  horfeman. 

The  opinions  are  different,  as  to  the  quantity  of  land  which  i  inft.  69. 
did  amount  to  a  knight's  fee:  but  the  better  opinion  fecms  to-be, 
that  this  did  not  depend  upon  the  quantity,  but  upon  the  value  of 
the  land  ;  for  that  any  quantity,  of  the  value  of  twenty  pounds  a 
year,  did  amount  to  a  knight's  fee. 

Knigln's  fervice  being  inftituted  for  the  defence  of  the  realm,  i  inft.  75. 
an  heir  was  held  to  be  incapable  of  performing  it  before  he  was 
twenty-one  years  of  age  ;  and,  that  he  might,  during  his  younger 
years,  be  taught  deeds  of  chivalry,  and  virtuous  and  worthy 
fciences,  the  lord  was,  during  his  minority,  to  have  the  cuftody  of 
the  heir. 

Tenants  by  knight's  fervices  were,  in  ancient  times,  entitled  to  i  inft.  75. 
divers  privileges  and  exemptions,  for  the  fake  of  encouraging  them., 
to  be  the  better  prepared,  with  horfes  and  arms,  for  the  defence  of 
the  king  -ind  realm  :  but  thefe  were  loft  many  years  before  tenure 
by  knight's  fervice  was  taken  away^ 
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Befides  the  military  fervice  due  from  a  tenant  by  kniglit*s  fer- 
vice,  he  was  alfo  liable  to  the  fervices  of  homage  and  fealty. 

The  fruits,  to  which  this  tenure  was  liable,  were  ward,  mar- 
riage, aid  for  making  the  lord's  eldeft  fon  a  knight,  aid  for  the 
marriage  of  the  lord's  eldeft  daughter,  and  relief. 

By  the  12  Car.  2.  c.  24.  §  i.  tenure  by  knight's  fervice  is 
changed  into  tenure  in  focage. 

By  the  fame  ftatute,  §  2.  the  focage  tenure,  into  which  tenure 
by  knight's  fervice  is  changed,  is  difcharged  of  homage,  ward, 
marriage,  aid  for  making  the  lord's  eldeft  fon  a  knight,  and  aid 
for  the  marriage  of  the  lord's  eldeft  daughter. 

And  by  the  fame  ftatute,  §  5.  it  is  ena£l:ed,  that  the  new  tenure 
in  focage  fliould  be  only  liable  to  fuch  relief,  as  tenure  in  focage 
was  before  liable  to. 

( I )  Of  Tenure  by  Efcuage. 

tF  a  man  were,  by  tenure,  bound  to  perform  knight's  fervice  In  a 

-*  voyage  royal,  this  was  tenure  by  efcuage. 
Tinft.  69.        Every  tenant  by  efcuage  was  alfo  tenant  by  knight's  fervice  :  but, 
82, 83.  io6.  j^any  tenants  by  knight's  fervice  were  not  liable  to  efcuage  ;  for 

efcuage  was  never  due  but  by  fpecial  refervation. 
1  Inft.  69.         As  every  going  of  the  king  into  Scotland,  or  into  any  other  place 
^r^'f^^^'  out  of  Englaridy  was  called  a  voyage  royal,  there  were,  of  courfe, 
\fhere     '^ '  Other  voyages  royal  as  well  as  for  war  :  but  efcuage  was  only  due 
knight's       in  a  voyage  royal  for  war. 

fervice  was 

referved  generally,  could  be  claimed  in  all  foreign  expeditions,  whether  it  was  confined  to  expeditions 

mlo  particular  countries  ?     Hargr.  Co.  Litt.  74.  a.  note  (i).J 

And  this  fervice  was  only  due  in  fuch  voyage  royal  for  war,  as 
was  undertaken  for  the  fuppreffion  of  a  rebellion,  or  for  the  de- 
fence of  the  realm  ;  for  if  the  defign  of  the  voyage  royal  were  to 
make  a  new  conqueft,  efcuage  was  not  due. 

Whenever  the  king,  either  in  perfon  or  by  his  lieutenant,  un- 
dertook a  voyage  royal  in  which  efcuage  was  due,  every  tenant  of 
a  whole  knight's  fee,  who  was  liable  to  this  fervice,  was  bound  to 

zRoll.Abr,  be  with  the  king's  army,  or  to  fend  fome  able  man  to  be  there  in 

^'°'  his  room,  well  arrayed,  for  the  fpace  of  forty  days,  or  to  compound 

with  the  king  for  fuch  fervice  •,  and  if  he  held  more  or  lefs  than 
a  whole  knight's  fee,  he  was  bound  to  be  with  the  king's  army, 
in  perfon,  or  by  deputy,  for  a  longer  or  fliorter  fpace  of  time  than 
forty  days,  in  proportion  to  what  he  held,  or  to  compound  for 
fuch  fervice. 

ilnft.  71.  The  time  of  the  fervice  In  a  voyage  royal  did  not  commence, 
Tintil  the  king  had  entered  into  the  foreign  nation :  for  it  could  not 
till  then  be  performed. 

J  Inft.  6-.  But  every  tenant  by  efcuage  was  not,  unlefs  he  held  immediately 
of  the  king,  obliged  to  ferve  in  every  voyage  royal  where  efcuage 
■was  due. 

If 
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If  two  hiefne  lords  and  tenant  paravall  all  held  by  this  fervlce,  i  inft.  69, 
fceither  the  fecond  mefne,  nor  the  tenant  paravail,  was  bound  to  Zf"^^'"* 
perform  it,  unlefs  the  firft  mefne  did  perform  it  to  the  king  :  but,  aRoii.Abr. 
if  the  firft  mefne  did  perform  it  to  the  king,  the  fecond  was  bound  510. 
by  his  tenure  of  the  firft  to  perform  it  to  him;  and  in  like  man- 
ner, if  the  fecond  did  perform  it  to  the  firft  mefne,  the  tenant  pa- 
ravail was  alfo  bound  to  perform  it  to  the  fecond  mefne. 

Although,  however,  neither  the  fecond  mefne,  nor  the  tenant  i  Inft.  C9, 
patavail,  was  bound  to   ferve  in  a  voyage  royal,  unlefs  the  firft  7f- 
mefne  did  ferve  in  the  voyage  ;  yet,  if  either  of  thefe  did  ferve  in  g^/ 
the  voyage,  for  fo  long  time  as  the  firft  mefne  ought  to  have 
ferved,  this  would  have  excufed  the   default  of  the  firft  mefne } 
for  only  one  efcuage  was  due  to  the  king  for  the  tenancy^ 

As  foon  as  the  king's  army  was  returned  from  a  voyage  royal,  i  Inft.  72. 
every  one  of  his  tenants  by  efcuage,  who  had  not  performed  the  g'"* 
fervice,  nor  compounded  with  the  king  for  it,  was  liable  to  pay  a  2  Roll.  Abr. 
fum  of  money  for  his  default.  5°^' 

And  in  like  manner  every  mefne  lord,  who  held  of  a  fuperlor  i  Inft.  72, 
lord  by  efcuage,  and  every  tenant  paravail  who  held  by  efcuage,  73*    ^ 
was  liable  to  pay  a  fum  of  money  to  the  lord  of  whom  he  held,  gj/    '    * 
for  his  default  in  not  performing  the  fervice,  or  compounding  for 
it :  but,  if  fuch  fuperior  lord  had  himfelf  made  default,  he  was 
not  entitled  to   receive  any  thing,  for  the  default  of  the  mefne 
lord. 

The  fum  to  be  paid  by  tenants  by  efcuage,  who  had  made  de-  1  Inft.  72, 
fault,  was  always  afcertained  by  parliament :  for,   as  it  concerned  73- 
a  great  number  of  perfons,  the  king  could  not  afcertain  it  by  his  g-/ 
own  authority. 

The  manner  of  afcertainlng  the  fum,  to  be  paid  In  fuch  cafe,  was  1  Inft.  71. 
at  the   rate  of  a  fum  certain  for  a  knight's  fee,  and  of  a  propor-  ^"^'  ^'  ^' 
tionate  fum  for  a  greater  or  lefs  quantity  of  land  than  a  knight's 
fee. 

By  the  12  Car.  2.  c.  24..  §  2.  tenure  by  efcuage  Underwent  the 
fame  changes,  as  tenure  by  knight's  fervice  did. 

(K)  Of  Tenure  by  Grand  Serjeantry. 

iT"  a  man  be  by  tenure  bound,  to  perform  a  military  fervice  to  t  Inft.  tcjj 
■*    the  perfon  of  the  king,  as  to  carry  his  banner  or  his  lance,  ^°^>  '°7- 
this  is  tenure  by  grand  ferjeantry. 

The  fervice  due  by  this  tenure  was  called  grand  ferjeantry,  or  the  1  Inft.  105, 
great  fervice ;  becaufe,  on  account  of  the  excellency  of  the  per-  i®^*  '°7-j . 
fon  to  whom  it  was  to  be  performed,  it  was  a  greater  and  more 
worthy  fervice  :    for  if  the  fame  fervice  were  to  have  been  per- 
formed to  the  perfon  of  a  mefne  lord,  it  would  have  been  only 
knight's  fervice. 

Tenure  by  grand  ferjeantry  was  not,  hov/ever,  confined  to  the  i  Inft.  106. 
holding  by  a  military  fervice  to  be  performed  to  the  perfon  of  the 
king. 
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For  if  a  man  were  by  tenure  bound  to  execute  the  cffi';:e  of 
marflial,  high  conftable,  high  fteward,  or  great  Chamberlain  of 
England,  this  was  tenure  by  grand  ferjeantry. 

It  was  alfo  tenure  by  grand  ferjeantry,  if  a  man  were  by  tenure 
bound  to  execute  an  office  which  concerned  the  receipt  of  the 
king's  treafure,  or  the  adminiftration  of  juftice. 

It  was  alfo  tenure  by  grand  ferjeantry,  if  a  man  were  by  tenure 
bound  to  perform  any  fervice  to  the  perfon  of  the  king  at  his  co- 
ronation, as  to  carry  the  fword  or  cup. 

I  Inil.  105.  If  the  fervice  due  by  this  tenure  were  of  a  military  kind,  it 
could  never  be  performed  by  deputy. 

I  Inft.  107.  If  the  fervice  due  by  this  tenure  were  to  be  performed  in  time 
of  peace,  and  the  man,  who  by  tenure  ought  to  do  the  fame,  were 
not  of  fufficient  dignity  for  the  performance  thereof  in  perfon, 
he  was  allowed  to  make  fomc  pcrfoti  of  fufficient  dignity  his 
deputy. 

I  Inft.  107.  But,  if  a  woman,  or  an  infant,  became  feifed  of  any  land  or 
tenement,  to  which  the  performance  of  a  fervice  due  by  this 
tenure  in  the  time  of  peace  was  annexed,  neither  of  thcfe  could 
make  a  deputy  :  but  a  proper  perfon,  both  of  thefe  being  incapable 
thereof,  was  appointed  by  the  king  to  perform  it. 

I  Inft.  105.        Altliough  every  tenant  by  grand  ferjeantry  was  likewife  tenant 

J°7-  by  knight's  fervice  \  yet  every  fuch  tenant  was  exempted  from  the 

aid  for  making  the  lord's  eldeft  fon  a  knight,  and  likewife  from  the 
aid  for  the  marriage  of  the  lord's  eldeft  daughter,  to  both  which 
other  tenants  by  knight's  fervice  were  liable. 

-^,  By  tlie  1 2  Car.  2.  <;.  24.  §  I .  tenure  by  grand  ferjeantry  is  changed 

Col  LitN      into  tenure  in  focage. 

icS.  no:e  (1).] 

But  by  the  fame  ftatute,  §  7.  it  is  provided,  that  no  honorary 
fervice,  which  was  before  due  by  this  tenure,'  Ihould  be  taken 
away. 

(L)  Of  Tenure  by  Petit  Serjeantry. 

J  Inft.  ic8.    |F  a  man  be,  by  tenure,  bound  to  pay  yearly  to  the  king  a  bow, 

,     an  arrow,  or  any  other  inftrument  of  war,  this  is  tenure  by 

petit  ferjeantry. 
tiiiftiioS.       A  tenant  by  petit  ferjeantry  was  only  hable  to  fealty,  and  the 

payment  of  the  thing  due. 
I  l.--ft.  108.        This  tenure,  notwiihftanding  its  being  called  by  another  name, 

is  a  fpecies  of  tenure  in  focage. 


1  Inft.  8j, 


(M)  Of  Tenure  by  Caftle  Guard. 

IF  a  man  were,  by  tenure,  hound,  upon  reafonable  notice  given 
■*  to  him  that  an  enemy  was  coming,  to  defend  a  tower,  or  any 
certain  part  of  a  caftle,  belonging  to  his  lord,  or  to  pay  a  certain 
rent  in  Ueu  of  fuch  fervice,  this  was  tenure  by  caftle  guard. 

If 
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\i  tiie  tenant  had  not  the  alternntivc  of  paying  a  certain  rent  i  inft.  S7. 
in  lieu  of  this  fervicC;.,  but  was  obliged  to  perform  it  in  perfon, 
01-  by  deputy,  this  tenure   was   a   fpecies  of  tenure  by  knight's 
lervice. 

And  it  continued  to  be  a  fpecies  of  tenure  by  knight's  fervice,  1  Inft.  87, 
although   a  fum    of  money   in   grofs  was   in   lieu  of  the  fervice  [f^°  ^"■•. 

II  1  -jii-i]  rtargrave  s 

voluntarily  paid  by  the  tenant,  and  received  by  the  lord.  noteupcn 

thispaflkje.] 

Wherever  a  certain  rent  was  to  be  paid  to  the  lord  in  lieu  of  the  1  inn.  87. 
fervice,  this  tenure  was  a  fpecies  of  tenure  in  focage. 

If  a  tenant  bv  caftle  guard  were  at  any  time  called  out  to  per-  Magn. 
form  knight's  fervice  in  the  king's  army,  he  was,  for  fo  long  time  ^\^^^'^'^l°' 
as  he  ferved  in  the  king's  army,  excufed  from  the  fervice  of  caltle 
guard. 

The  fervice  due   by  this   tenure  was  not  difcharged,  although   i  inft.  «3.- 
the  caftle  to  which  it   appertained  was   entirely   dcmolidied,  the 
tenant  being,  in  fuch  cafe,  only  excufcd  from  the  fervice  until  the 
CP.ftle  was  rebuilt. 

But,  if  lord  and  tenant  by  caftle  guard  were,  and  the  lord  had  4Kep.  85. 
granted  the  feignory  whilft  the  caftle  was  demolifhed,  the  fervice  p|'°Jj^^"' 
due  by  this  tenure  would  have  been  difcharged  ;    becaufe  the  j  inft.  83. 
grantee  had  not  the  caftle  :  nor  could  it  have  been  revived,  if  the 
grantee  had  built  a  new  caftle. 

Wherever  this  tenure  was  a  fpecies  of  tenure  by  knight's 
fervice,  it  is  by  the  12  Car.  2.  c  24.  §  I.  changed  into  tenure  in 
focage. 

And  by  the  fame  ftatute,  §  2.  tenants  by  caftle  guard,  who 
were  alfo  tenants  by  knight's  fervice,  are  difcharged  of^  fuch 
fervices  and  fruits  of  tenure,  as  other  tenants  by  knight's  lervice 
are  difcharged  of. 

(N)  Of  Tenure  by  Cornage. 

IF  a  man  were,  by  tenure,  bound  to  wind  a  horn,  for  the  fake  of  i  Ir^-  106. 
alarming  the  country,   as  often  as  he  heard  that  an  enemy  was 
come,  or  about  to  come,  into  England^  this  was  tenure  by  corn- 
age. 

This  tenure,  if  the  tenant  held  immediately  of  the  king,  was  a  i  init.  106. 
fpecies  of  tenure  by  grand  ferjeantry  :  but,  if  he  held  of  a  common 
perfon,  it  was  a  fpecies  of  tenure  by  knight's  fervice. 

By  the  12  Car.  2.  c.  24.  §  I.  this  tenure  "is  changed  into  tenure 
in  focage. 

And  by  the  fame  ftatute,  §  2.  fuch  tenants  by  cornage,  as  were 
likev.'ife  tenants  by  grand  ferjeantry,  are  difcharged  of  fuch  fervice^s 
and  fruits  of  tenure,  as  otiier  tenants  by  grand  ferjeantry  are  dif- 
charged of-,  and  fuch  tenants  by  cornage,  as  were  likewife  tenants 
by  knight's  fervice,  are  difcharged  of  fuch  fervices  and  fruits  of 
tenure,  as  other  tenants  by  knight's  fervice  are  difcharged  of. 


Ek2 
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(0)  Of  Tenure  in  Burgage. 

s  Inft.  109.    T  F  a  man  hold  an  eftate,  which  lies  in  a  borough,  of  the  king  of 

*■  other  lord  of  the  borough,  by  a  certain  yearly  rent,  this  is  tenure 

in  burgage, 
s  Inft.  109.        Tenure  in  burgage  was  only  liable  to  fealty,  and  the  payment 

of  the  yearly  rent, 
s  Inft.  109.       This  tenure,  notwithftanding  its  being  called  by  another  name> 

is  a  fpecies  of  tenure  in  focage. 

(P)  Of  Tenure  in  Villainage. 

"1 F  a  man  were  by  tenure  bound  to  perform  a  bafe  fervice  for  his 
"*   lord,  this  was  tenure  in  villainage. 

Tenure   in  villainage  was  of  two  kinds  :  tenure  in  villainage, 
and  tenure  in  pure  villainage. 

ilnft.  116.  In  the  former  of  thefe,  the  fervice  to  be  performed,  although 
bafe,  was  certain,  as  to  carry  the  dung  of  the  lord,  and  fpread  it 
upon  his  land. 

J  Inft.  116.  In  the  latter,  the  fervice,  which  depended  altogether  upon  the 
will  of  the  lord,  was  fo  uncertain,  that  the  tenant  could  never 
tell  at  night,  what  fervice  he  was  to  perform  the  next  morning. 

X  Inft.  116.  Only  a  villain  could  be  a  tenant  in  pure  villainage  :  but  a  free- 
man might  be  a  tenant  in  villainage. 

(  Q^)  Of  Tenure  in  Socage. 

iF  a  man  be  by  tenure  bound  to  pay  any  certain  thing  to  the 

*  lord,  this  is  tenure  in  focage. 
ilnft.  So.         Tenure  by  focage  is  fo  called  from/ora,  a  foke  or  plough,  be- 

caufe  the  fervice  referved,  at  the  firll  inllltution  of  this  tenure, 

was  to  be  performed  with  a  plough. 
J  Inft.  86.         In  ancient  times  every  tenant  in   focage  was  bound,  by  a  re- 

fervatlon  in  his  grant,  to  ferve  a  certain  number  of  days  in  every 

year,  in  ploughing  and  fowing  the  d^mefne  lands  of  his  lord. 
I  Lift.  86.         Afterwards  the  fervice  was,  by  agreement  between  the  lord  and 

tenant,  changed  into  a  certain  payment :  but  the  name  of  tenure 

in  focage  was  flill  retained. 
ilnft.  S6,         In  ftill  later  times  every  tenure,  by  which  a  certain  thing  was 

Abr.^'oz."'    ^°  ^^  P^"^^  ^°  ^^^  ^°^^»  ^'"^'>  ^°'^  *^^*^  ^'*^^  °^  diRinguilhing  it  from 
*  ^    '     tenure  by  knight's  fervice,  called  tenure  in  focage,  notwithftand- 
ing there  was  no  lefervation  in  the  grant  of  the  fervice  of  the 
plough. 

J  Inft.  86.  If  the  refervation  in  the  grant  were  of  a  rofe,  a  pair  of  fpurs, 
or  a  rent,  every  fuch  refervation  made  a  tenure  in  focage. 

ilaft.  icS.  if  a  man  were  by  tenure  bound  to  pay  annually  to  the  king  a 
bow,  an  arrow,  or  any  other  inftrument  of  war,  this,  notwith- 
ftanding its  being  tenure  by  petit  ferjeantry,  as  the  payment  was 
to,  be  of  a  thing  certain,  was  a  fpscies  of  tenure  in  focage. 

II  If 
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If  a  tenant  by  efcuage  was,  as  often  as  efcuage  was  aflefled  by  1  inft.  87. 
parliament,  to  pay  a  fum  certain,  this  was  a  tenure  in  focage ;  ^^°-  '^<='^» 
for,  although  the  money  was  not  to  be  paid  at  a  time  certain,  a  ^  *  *^* 
fum  certain  was  to  be  paid. 

Heretofore  an  inheritance  might  have  been  holden  by  tenure 
in  focage  ifi  capite,  as  well  as  by  tenure  in  focage. 

But  by   the    i2  Car.  2.  c.  24,  tenure  in  focage  in  capite^   is 
changed  into  tenure  in  focage. 

Tenure  in  focage  is  liable  to  no  other  fervices  than  fealty,  and 
the  payment  of  the  thing  due  to  the  lord.  \ 

Tithes.     Vide  Tythes. 
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'TpHE  word  treafon  is  derived  from  the  French  word  trahity 
"*     which  fignifies  to  betray. 

There  are  two  forts  of  treafon,  high  treafon  and  petit  treafon, 

Hlga  treafon  is  an  offence  againft  that  allegiance  which  is  due 
to  the  king  from  every  man  who  lives  under  his  proteflion. 

High  treafon  is  fo  called,  by  reafon  of  the  greatnefs  of  the  per- 
fonage  againft  whom  it  is  committed. 

High  treafon,  it  being  an  offence  of  the  moft  dangerous  and 
fatal  confequences  to  fociety,  has,  in  order  to  deter  men  from 
being  guilty  thereof,  at  all  times  been  punifhed  by  the  law  of 
Enghmd  with  the  utmoft  feverity.  It  has  for  the  fame  reafon 
been  more  ftrictly  guarded  againft  than  any  other  offence.  Ta 
every  other  felony  an  a£lual  commi/Iion  of  the  felony  is  necef- 
fary  ;  but  an  intention  to  commit  high  treafon  is,  in  fome  cafes, 
equivalent  to  the  a(Slual  commiffion  thereof. 

Petit  treafon  confifts  in  the  murder  of  a  perfon,  by  one  who 
was  under  a  peculiar  obligation  to  preferve  and  defend  the  life  o£ 
the  perfon  murdered. 

This  offence,  it  being  of  very  dangerous  example,  has  always 
been  punifhed,  by  the  lav/  of  England^  with  more  feverity  than, 
any  other  murder. 

Some  things,  which  relate  to  the  offence  of  high  treafon,  have 
been  already  treated  of;  as  commitment  for  high  treafon,  under 
the  title  Commitment ;  forfeiture  and  corruption  of  blood,  for  high 
treafon,  under  the  title  Forfeiture. 

•  The  remainder  of  what  appertains  to  this  Title  Ihall  be  ranged 
in  the  following  order  ; 

(A)  Who  may  be  guilty  of  High  Treafon. 

(B)  Againft  whom  High  Treafon  may  be  committed. 

Kk3  (C)  Of 
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(C)  Of  High  Treafon  in  the  general. 

(D)  Of  compafTing  or  imagining  the  Death  of  cer-a 
tain  Peribnages. 

(E)  Of  violating  certain  Perfonages. 
(V)  Of  levying  War  againfl:  the  King. 
(G)  Of  adhering  to  the  King's  Enemies. 

(H)  Of  counterfeiting  the  Great  Seal,  Privy  Seal, 
Privy  Signet,  or  Sign  Manual. 

(  I  )  Of  counterfeiting  or  diminifhing  the  Money 
current. 

(K)  Of  bringing  counterfeit  Money  into  the  Realm, 

(L)  Of  flaying  certain  Officers. 

(M)  Of  extolling  or  maintaining  the  Power  of  the 
See  of  Rome, 

(N)  Of  refufing  a  fecond  Time  to  take  the  Oath 
of  Supremacy. 

(O)  Of  putting  a  Popifii  Bull  in  Ure. 

(P)  Of  reconciling  any  Perfon,  or  being  reconciled, 
to  the  See  of  Rome, 

(  QJ)  Of  receiving  Poplfh  Orders  or  Education. 

(R)  Of  denying  the  Power  of  Parliament  to  limit 
the  Succeflion  of  the  Crown. 

(S)  Of  affirming  that  a  Perfon,  not  in  the  Succeffion 
as  by  Law  eftablifhed,  has  a  Right  to  the  Crown, 

(T)  Of  endeavouring  to  hinder  the  Perfon,  next  in 
the  Succeffion  as  by  Law  eftablifhed,  from  fuc- 
ceeding  to  the  Crown. 

{\})  Of  ccrrefponding  with  the  Pretender  or  one  of 
his  Sens. 

(W)  Of  correfponding,  or  treating,  with  a  Rebel  or 
Enemy. 

(X)  Of  Petit  Treafon  In  the  general. 

(Y)  Of  flaying  a  Plufhand  by  his  Wife. 

(Z)  Of  flaying  a  Mafl:er  by  his  Servant. 

(Aa)Of 
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(Aa)   Of  flaying  a  Prelate  by  an  Ecclefiaftlck,  who 
owes  Obedience  to  the  Prelate. 

(Bb)  Of  the  Indidment  of  Treafon. 

(Cc)  Of  the  Trial  of  Treafon. 

(Dd)  Of  the  Evidence  of  Treafon. 

(Ee)  Of  the  Judgment  of  Treafon. 

(A)  Who  may  be  guilty  of  High  Treafon. 

"TpVERY  fubject,  who  is  of  the  age  of  difcretion,  may  be  3^n'^-4' 
^  guilty  of  high  treafon.  p.  ^  ^. ,'  f  ^'^-^^ 

.   The  duty  of  allegiance  to  the  king  is  fo  infeparable  from  a  na-  i  inft.  129. 
tural-born  fubjecl,  that^  notwithftanding  all  he  can  do  to  renounce   '  ^a-^Jt. 
his  allegiance,  or  to  transfer  it  to  a  foreign  prince,  whatever  would     '    '  ^'    ^' 
\}e  high  treafon  in  another  perfon,   is  fo  in  him. 

If  a  feme-covert  commit  high  treafon  by  the  command  of  her  Bac.  Max, 
hufband,  the  command  does  not  excufe  her,  as  it  does  in  the  cafe  S^>  57* 
of  fome  other  felonies. 

In  ancient  times,  if  a  madman  had  been  guilty  of  an  attempt  3  inft.  6. 
upon  the  life  of  the  king,  it  would  have  been  high  treafon.  4  Rep.  124. 

But,  fince  the  (latute  of  the  tvi'enty-fifth  year  of  the  reign  of  3  inft.  d. 
Ediuard  the  Third,  the  words  of  which  are,  "  When  a  man  doth  »  Hawk. 
**  cotnpafs  cr  imagine  the  death  of  our  lord  the  king,"  it  has  been  c"g/  ^'  ^^' 
Jiolden,  that  a  perfon  not  compos  metitis  is  Incapable  of  compnjfing 
or  imagining  ;  and,  confequently,  that  fuch  perfon  cannot  be  guilty 
of  that  fpecies  of  high  treafon    which  confifts  in  compajjwg  or 
Imagining  the  death  of  the  king. 

By  the  33  H.  8.  r.-2o.  §  I.  it  was  ena£led,  "  That  If  any  per- 
*'  fon  (hall  commit  high  treafon  when  he  is  of  good  and  perfe£l 
^*  memory,  and  after  accufation  or  confefhon  thereof  fhall  fall  to 
*'  madnefs,  the  treafon  done  by  fuch  perfon  (hall  be  tried  In  his 
**  abfence  ;  and  that  the  olFender  fliall,  if  found  guilty,  fufFer 
♦*  fuch  pains  and  forfeitures,  as  if  he  had  been  of  good  and  per- 
♦'  fe£l  memory,  and  had  been  perfonally  arraigned." 

And  by  §  2.  it  was  enabled,  "  That  if  any  perfon  fhall  be  at- 
**  tainted  of  high  treafon,  and  afterwards  fall  into  madnefs,  he 
'*  fliall,  notwithftanding  fuch  madnefs,  have  and  fuffer  exe- 
*'  cution." 

This  cruel  law,  as  it  was  highly  reafonable  It  fhould,  was  foon  3  inft.  4, 6. 
repealed  ;  for  the  defigji  of  all  punifhment  is  example,  ut  poena  ad 
paucos,  metiis  ad  omnes perveiuat :  but,  when  a  madman  is  executed, 
it  is  a  mifcrable  fpeiflacle  as  well  as  an  inftancc  of  inhumanity 
and  cruelty,  and  the  execution  of  fuch  a  man  can  never  be  an  ex- 
ample to  others. 

The  hufband  of  a  queen  regnant  may  be  guilty  of  high  treafon  3  inft..8. 
9gainfl  his  wife  ;  becaufe  fuch  a  queen  is,  in  the  eye  of  the  law, 
a  diftindl  perfon,  to  divers  purpofes,'  from  her  hufband. 

K  k  4  And 
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ilnft.  8.  And  for  the  fame  reafon  a  queen  confort  may  commit  high 

treafon  againft  htr  hufband. 

3  Tnft.  II.  An  alien,  who  comes  into  the  kingdom  in  an  hoftile  manner, 

Id^R    ^'  ^^  ^°^  thereby  guihy  of  high  treafon,  becaufe  he  owes  no  alle- 

Saik.73'^;''  glance  to  the  king. 

7  Rep.  6.  But  an  alien,  who  came  at  firfl  peaceably  into  the  kingdom,  and 

Caivia'scafe.  j^^g  \\\cd  therein  fome  time,  may  commit  high  treafon  :  for,  as 

Hob  271.  ^2  has  enjoyed  the  protedlion  of  the  king,  a  local  allegiance  is  in 

Ld.Raym.i.  rcturu  duc  from  him. 

Salk.  632. 

J  Hawk.  It  feems  to  be  the  better  opinion,  that  no  ambafTador  from  a 

f'(?'  *«  ^^'  fo'^^lg"  prince,  nor  any  one  of  the  attendants  of  fuch  ambaflador, 
'^'     can  be  guilty  of  high  treafon;  unlefs  he  make  an  attempt  upon 
the  life  of  the  king. 

(B)  Againft  whom  High  Treafon  may  be  committed. 

3 Tnft.  7.  TTIGH  treafon  may  be  committed  againft  the  perfon  in  aftual 
^VT'^'"*  pofleflion  of  the  crown,  although  fuch  perfon  be  only  king 

p.  C.  c.  17.  ^^  queen  defaclo,  and  not  de  jure  ;  for  as  the  lives  and  properties 
^11.  of  the  people  are  protedted  by  fuch  king  or  queen,  dur::]g  his 

or  her  adminiftration  of  the  laws,  allegiance  is  in  return  due  for 
this  prcteclion. 

By  the    II    if.  7.  c.  T.   it  is  enafted,    "  That  no  perfon  who 

**  attends  upon  the  king  for  the  time  being,   to  do  him  true  and 

*'  faithful  fervice  of  allegiance,  or  is  in  other  places  by  his  com- 

*'  mandment  in  his  wars,  within  this  land,  or  without,  (hall,  for 

•'  the  faid  deed,  be  convidled  of  high  treafon." 

3  Tnft.  7.  And  it  has  been  holden,    that,  if  high  treafon  have  been  com- 

Bro.  Treaf.    mltted   againft  a  king  de  fa&Ot  and  the  king  de  jure  afterwards 

Hip°C.  12.  con^c  to  the  crown,  the  offence  is  ftill  puniihable  as  high  trea- 

1  Hawk.       fon. 

p.  C.  C.  17.  §  12, 

3  Inft.  7.  It  is,  in  the  general,  true,  that  high  treafon  cannot  be  committed 

H.  P.  c.  12.  againft  the  perfon  who  has  a  right  to  the  crown,  fo  long  as  a  king 
p.  c   loi.    de/a^oh  in  the  a£l:ual  pofTeHion  thereof  j  becaufe  allegiai3ce  is 
J  Hawk.       only  due  to  the  latter. 
P.C.  c.  17.  §  j6. 

Kel,  15.  It  was  indeed  refolved  by  the  judges,  after  the  reftoration  of 

the'Re^gi/^  King  CUrUs  the  Second,  that  all  the  acls  done  to  prevent  him 
cides.  from  acquiring  the  adual  pofleflion  of  the  crown  were  high  trea- 

fon s. 
Kel.  15.  But  this  refolution  is    quite  reconclleable  with  what  is  hid 

'!^'''*3'S-  down  in  the  books  laft  cited  :  for  it  had  been  firft  refolved  by  the 
J  Hawk.  fame  judges,  that  King  Charles  the  Second,  notwithftanding  he 
P.c.c.  J7.  had  been  for  fome  years  hindered  from  exercifmg  the  regal  power, 
*'7»  Jiad  a]i  tiiat  time  been  king  de  JaEio  as  well  as  de  jure :  and  it  is 

certain,  that  no  other  perfon  had,  during  that  tini?,  beea  in  the 
actual  pofleflion  of  the  crown. 

High 
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High  treafon  may  be  committed  againfl.  the  perfon  on  whom  3  init.  7. 
the  crown    does   rightfully    defcend,  although  he  have  not  heen  Watfon's 
crowned;  for  it  has  been  determined  by  all  the  judges,  that  the  H.^p.c.12. 
coronation  of  a  king  is  only  a  ceremony  (a).  1  Hawk. 

P.  c. 

c.  17.  ^  ig.  [{a)  '-lam  very  far  from  thinking,"  faith  Sir  M.  Fofter,  "  that  the  folemnityofa 
*<  coronation  is  to  be  confidered  among  us  merely  as  a  ryal  ceremony,  or  as  a  bare  notification  of  the 
"  defcent  of  the  crown,  as  auth  -rsof  hgh  difti';£lion  have  been  ple.<l'ed  toexprefs  themfelves.  (3  Inft. 
**  7.  1  Hal.  (Si.  ioi.)  1  admit,  that  it  is,  on  the  pat  of  the  natiun,  a  publick  folemn  recognition, 
**  that  the  regal  auihoritv,  and  all  the  prerogatives  of  the  crown,  are  vefted  in  the  perfon  of  the  king, 
**  antecedently  to  that  f  jlemnity.  But  -.he  folemnity  of  a  curonation  with  us  goeth  a  great  deal  further. 
*•  The  coronation  01th  importeth,  on  the  part  of  the  king,  a  publick  folemn  recognition  of  the  funda- 
•*  mental  rights  of  the  people;  and  concludeth  with  an  engagement,  under  the  higheft  of  all  fandtions, 
"  that  hi  will  maintain  and  d-fend  thofe  liiji's  ;  and  to  the  utmoft  of  his  power  make  the  laws  of  the 
"  realm  the  rule  and  mealure  of  his  condudt."     Foft.  Cr.  L.   189.J 

As  there  mull  fometimes  be  a  failure  of  juflice,  if  there  were  3  inft.  7. 
not  always  a  perfon  in  whofe  name  the  laws  might  be   admini-  iH.h. 
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ftered,  it  is  a  maxim  thai  the  king  never  dies ;   and  confequently  ^  Hawk.  * 
high  treafon  may  be  committed  againft  a  king  before  his  pro-  p.  c.  c.  17. 
clamation  :  for  he  becomes  a  king  immediately  upon  the  demife  §  ^9" 
of  the  perfon  to  whom  he  fucceeds. 

But,  if  the  next  heir  to  the  crown  be  of  the  popifh  religion,  or 
have  married  a  papift,  the  crime  of  high  treafon  cannot  be  com- 
mitted againfl;  fuch  perfon ;  for  by  the  \  W.  l^  ^^-Ji-  2.  ^.  i.  §  9. 
it  is  ena6led,  "  That  every  perfon,  who  is  or  fhall  be  reconciled 
"  to,  or  hold  communion  with,  the  fee  or  church  of  Rojne ;  or 
*'  (hall  profefs  the  popifh  religion  ;  or  fhall  marry  a  papift ;  Ihall 
**  be  excluded  and  be  for  ever  incapable  to  inherit,  poflefs,  or 
*'  enjoy,  the  crown  and  government  of  this  realm  and  Ireland, 
**  and  the  dominions  thereunto  belonging,  or  any  part  of  the 
**  fame ;  or  to  have,  ufe,  or  exercife  any  regal  power,  authority, 
*'  or  jurifdi£lion  within  the  fame ;  and  in  all  and  every  fuch  cafe 
**  or  cafes  the  people  of  thefe  realms  fliall  be,  and  hereby  are,  ab- 
"  folved  of  their  allegiance." 

(C)  Of  High  Treafon  in  the  general. 

DIVERS  offences,  which  are  not  mentioned  in  the  25  Ed.  3.  ^^^^  ^^^^^ 
Jl.  5.  c.  2.,  were,  before  the  making  of  this  ftatute,  treafon.       pi.  \^, 

I  Hawk.  p.  c.  34. 

It  was  high  treafon  to  have  compafled  the  death  of  the  father  3  ind.  7. 
or  uncle  of  the  king. 

If  a  fubje6l  of  this  realm,  inftead  of  having  fummoned  an-  uid. 
other  fubjeCt  to  .infwer  in  the  king's  courts,  had  fummoned  him 
to  appear  before  the  tribunal  of  a  foreign  prince,  this  was  high 
treafon. 

By  the  25  Ed.  3.7?.  5.  c.  2.  after  declaring  certain  offences  to 
be  treafons,  it  is  enabled,  "  That  becaufe  many  other  like  cafes 
**  of  treafon  may  happen  in  time  to  come,  which  a  man  cannot 
<*  think  or  declare  at  this  prefent  time,  if  any  other  cafe,  fup- 
**  pofed  to  be  treafon,  which  is  not  fpecified  above,  doth  happen 
«*  before  any  juftice,  the  juftice  (hall  tarry,  without  proceeding 
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"  to  judgment  of  treafun,  until  the  cafe  be  laid  before  the  king 

*'  in  parliament,  and   it  be  declared,  v/hether  ic  ought  to  be  :^id- 

*'  judged  treafon  or  other  felony." 

5  Inft,  22,         Notwithftanding  this  ftritute,  fome  juflices  did  prefume  to  ad-. 

~3'  judge  certain  offences,  not  mentioned  in  this  act,  to  be  high  tre^- 

fons :  but  they  were,  for  fo  doing,  feverely  punilhed. 
3  Inft.  8,  In  confequence  of  the  power  given  by  this  flatute,  divers  of- 

»4-  ^i'        fences  were,  by  different  parliaments,  declared  to  be  high  trea- 

fons. 
3  Inft.  14,         As  fome  of  the  acSts  of  parliament,  by  which  thefe  offences  were 
?3'  fo   declared,  were  penned  in  general  terms;  others  of  them  in 

particular  terms  ;  and  others  in  obfcuie  terms  :  and  as  fome  of'^ 
fences,  which  had  in  fome  parliaments  been  declared  to  be  high 
treafons,  were,  in  other  parliaments,  declared  not  to  be  fo,  the 
mifchief,  which  arcfe  from  the  difHculty  of  knowing  what  was 
or  what  was  not  high  treafon,  became  as  great  as  it  had  been  before 
the  making  of  the  25  Ed.  3.7?.  5.  c.  2, 

In  order  to  remedy  this  mifchief,  it  is,  by  the  i  Mar.Jl.  i* 
c.  I.  $  3.  enafted,  **  That  from  henceforth  none  adt,  deed,  or 
♦'  oflence,  being  by  adi  of  parliament  made  treafon,  by  words, 
*'  writing,  cyphering,  deeds,  or  otherwife  whatfoever,  fhall  be 
**  taken,  had,  deemed,  or  adjudged  to  be  high  treafon,  but  only 
**  fuch  as  be  declared  and  cxpreffed  to  be  treafon,  in  or  by 
*'  the  a£l  of  parliament  made  in  the  twenty-fifth  year  of  the 
*'  reign  of  the  moft  noble  king  of  famous  memory,  Edward  the 
"  Third,  touching  or  concerning  treafon  or  the  declaration  of 
**  treafon,  and  none  other  •,  any  a6l  or  acts  of  parliament,  had  or 
"  made  at  any  time  heretofore,  or  *after  the  faid  twenty-fifth 
*'  year  of  the  reign  of  the  faid  late  King  Edward  the  Third,  or 
*'  any  other  declaration  or  matter  to  the  contrary  in  any  wife  nut- 
*'  with  Handing." 
T  Hawk.  As  it  is  by  this  ftatutc  enabled,  that  from  thenceforth  no  of- 

P.  c.  c.  17.  fence  fhall  be  adjudged  high  treafon,  but  only  fuch  as  be  declared 
^ '**  and  exprefTed  to  be  treafon  by  the  25  Ed.  3.^?.  5.  c.  2.  it  feems, 

that  the  parliament  have  no  power,  under  the  25  Ed.  3.7^.  5. 
c.  2.  of  declaring  any  offence  high  treafon. 

And  if  this  be  fo,  it  follows,  that  no  offence  is  at  this  day  high 
treafon,  unlefs  it  is  declared  to  be  fo  by  the  25  Ed.  3.  y?.  5.  c.  2. 
or  has  been  made  fo  by  fome  ftatute  fubfequent  to  the  i   Alar. 
Jl.  I.  r.  I. 
Tiowd.  26.        An  offence  is  not  to  be  adjudged    high  treafon,  unlefs  it   be 
3ln(i.  iz.     clearly,    and  without  argument  or  inference,  within  the  meaning 
iSEu'c.  1.  ^^  fome  a6l  of  parliament;  for  no  flatute,  whereby  an  offence  is 
§  J.  declared  to  be  high  treafon,  is  to  be  extended  by  equity. 

Rro,  Treaf.        There  can  be  no  acceffary  in  high  treafon, 

19.  3lnlK9- 

aj8.     H.  P.C.  IZ7.  215.     2  Hawk.  P.  C.  c.  29.  §  2. 

ilnft.  21.  It  feems  to  have  been  always  agreed,  that  the  fame  thing,  which 
H  ^p  r  would  have  made  a  man  an  accelfary  before  the  fa6l  in  any  other 
J27.  2/5.     felony,  does  make  him  a  principal  in  high  treafon, 

aH»wk.  P.C.  310. 

It 
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It  has  been  holden,  that  the  receiving  and  aiding  of  a  traitor,  Dyer,  296, 
after  the  ofFence  has  been  committed,  does  not,  in  the  cafe  of  Conier's 
counterfeiting  the  king's  money,  make  a  man  a  principal  in  high  "  ^' 
treafon. 

But  the  better  opinion  is,  that  the  receiving  and  aiding  of  a  3inft.?.  13, 
man,  who  has  been  guilty  of  counterfeiting  the  king's  money,  does  ^'  ^*  ^• 
make  the  perfon  thereof  guilty  a  principal  in  high  treafon.  Keb.  33^ 

aH.  P.  C.  320. 

By  the  7  Ann.  c.  21.  §1.  it  is  ena£ted,  "  That,  after  the  iirft 
*'  day  of  jii/y  one  thoufand  feven  hundred  and  nine,  fuch  crimes 
*'  and  offences  which  are  high  treafon  within  England  fhall  be 
*'  conftrued,  adjudged,  and  taken  to  be  high  treafon  within  Scot- 
^*  land ;  and  that  from  thenceforth,  no  crimes  or  offences  fhall 
*'  be  high  treafon  within  Scot/and,  but  thofe  that  are  high  treafon 
^'  v/ithin  England. 

The  difl:in<Siion  of  high  and  petit  treafon  was  not  known  to 
the  law  of  Scotland ;  for  every  offence,  which  was  by  the  law  of 
England  petit  treafon,  was  by  the  law  of  Scotland  treafon. 

At  this  day,  an  ofl^ence,  which  is  in  England  petit  treafon,  is 
in  Scotland  only  a  capital  ofFence  :  it  being  by  the  7  Ann.  ^.  21.  §  7. 
ena6led,  *'  That  murder,  under  truft,  which  was  by  the  law  of 
♦*  Scotland  treafon,  fhall  for  the  time  to  come  be  only  adjudge4 
**  and  deemed  to  be  a  capital  ofFence." 

(D)  Of  compafling  or  Imagining  the  Death  of  cer- 
tain Perfonages. 

T>Y  the  25  Ed.  3.^?.  5.  f.  2.  §  i.  it  is  declared  to  be  high  treafon, 
-■-'  "  When  a  man  doth  compafs  or  imagine  the  death  of  our 
*'  lord  the  king,  our  lady  his  companion,  or  of  their  eldefl  fon 
*'  and  heir  ;  and  thereof  be  provably  attainted  of  overt  deed  by 
*'  the  people  of  their  condition." 

The  word  companion,  in  this  claufe,  means  wife.  3lnil,  8,9, 

A  queen  regnant  is  not  exprefsly  mentioned  in  this  claufe ;  but  3  inft.  7. 
the  conftruftion  lias  been,  that  fuch  a  queen  is  within  the  mean-  ^-  *^-C.  12. 
ing  of  the  words  our  lord  the  king.  p  crc.'iy 

The  hufband  of  a  queen  regnant  fcems  to  be  within  the  mean-  3  ind.  7. 
ing  of  the  words  in  this  claufe,  our  lady  his  companion  :  but  as  H.  P.  C.  12. 
fuch  hufband  is  not  exprefsly  mentioned,  it  has  been  holden,  that  p  c^f.\^ 
}.t  is  not  high  treafon  to  compafs  or  imagine  his  death. 

This  claufe  does  not  extend  to  a  queen  dowager  j  inafmuch  as  3  lift-  8. 
fhe  is  not  the  companion  of  the  king.  „    ,    '  "•"  ^•^• 

'^  o  124.   1  Hawk.  P.  C,  c.  17. 

If  the  companion  of  a  king  be  divorced  a  vinculo  matrimonii,  it  3inft.  9. 
is  not  high  treafon  to  compafs  or  imagine  her  death  j  becaufe  (he  '  h.h.p.c. 
ceafes  to  be  the  companion  of  the  king.  ^^' 

If  the  eldeft  fon  of  the  king  or  queen  die  during  the  life  of  the  3 1"^-  8. 
king  or  queen,  without  leaving  ilTue,  this  claufe  extends  to  the     ^^"^j^  "* 
west  fon ;  becaufe  he  thereby  becomes  ths  eldeft  fon  and  heir.       p.  c.  0.17. 
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But  it  has  been  doubted,  whether,  if  the  eldefh  fon  of  the  king- 
or  queen  die  during  the  life  of  the  king  or  queen,  and  leave  ilTue 
a  fon,  it  be  high  treafon  to  compafs  or  imagine  the  death  of  fuch 
fon. 

It  is  faid,  that  the  eldefl  daughter  of  the  king  or  queen  is  not 
within  the  meaning  of  this  claufe. 

It  is  ill  one  book  laid  down,  that  this  claufe  does  not  extend 
to  a  collateral  heir,  notwithftanding  he  has  been  proclaimed  heir- 
apparent  :  but  it  is  added,  that  if  a  collateral  heir  be  declared 
heir-apparent  by  act  of  parliament,  it  extends  to  him. 

In  another  book  it  is  doubted,  whether  this  claufe  does  extend 
to  any  collateral  heir. 

As  the  words  in  this  claufe,  compafs  or  imagifiey  do  imply  defign, 
it  follows,  that  the  taking  away  the  life  of  one  of  the  perfons  in- 
cluded therein  is  not  high  treafon,  unlefs  it  be  accompanied  with 
fome  circumftance  of  defign. 

And  before  the  making  of  the  25  Ed,  3.^?.  2.  c.  5.  it  was  holden^ 
in  the  cafe  of  Sir  Walter  Tyrrelly  who  Ihot  an  arrow  by  which 
WiH'tam  the  Second  was  killed,  that  the  taking  away  the  life  of 
this  prince,  by  the  accidental  glancing  of  the  arrow,  was  not  high 
treafon. 

But  wherever  a  defign  upon  the  life  of  one  of  the  perfons  com- 
prehended in  this  claufe  is  manifelled  by  an  overt  a6l,  this,  al- 
though the  defign  be  not  afterwards  carried  into  execution,  is 
high  treafon  ;  inafmuch  as  the  words  of  the  claufe  are,  **  doth 
*'  compafs  or  imagine" 

If  divers  perfons  meet  and  confult  how  to  kill  the  king,  this  is 
in  every  one  of  them  an  overt  a£l  of  compaffing  or  imagining  his 
death,  although  no  method  of  killing  him  be  agreed  upon. 

Nay  the  knowledge  of  a  defign  to  deftroy  the  king,  if  accom- 
panied with  any  circumftance  of  aflent  or  approbation,  is  an  overt 
Tidi  of  compafiing  or  imagining  his  death. 

If  a  man,  knowing  that  a  meeting  is  to  be  holden  to  confult 
the  deftru6lion  of  the  king,  go  to  fuch  meeting,  this,  although 
while  there  he  fay  nothing,  is  evidence  proper  to  be  left  to  a  jury 
of  his  aflent  to,  or  approbation  of,  the  traiterous  intention. 

If  a  man,  who  has  been  accidentally  prefent  at  a  meeting  holden 
to  confult  the  deftruflion  of  the  king,  go  a  fecond  time  to  fuch 
meeting,  this  is  evidence  of  his  aflent  to,  or  approbation  of,  the 
traiterous  defign. 

Divers  other  a£l:s,  befides  thofe  which  manifeft  a  dire£l  defign 
upon  the  king's  life,  are  overt  a£ls  of  compaffing  or  imagining  his 
death. 

If  a  man  excite  a  foreign  prince  to  invade  the  realm,  this  is  an 
overt  a£l  of  compaffing  or  imagining  the  king's  death ;  becaufe 
fuch  excitation  has  a  natural  tendency  to  bring  the  king's  life  into 
danger. 


Thj 


Cteafom  509 

The  aflemblirtg  of  men,  wltli  an  intention  of  compelling  the  3  inft..  i*. 
king  to  comply  with  certain  demands,  is,  for  the  fame  reafon,  an  kT'^*  *^* 
overt  a£l  of  compafling  or  imagining  his  death.  Moor,  621. 

If  divers  perfons  are  aflembied  for  the  purpofe  of  imprifoning  3inft.  6.1a. 
the  king,  this  is  an  overt  adl  in  every  one  of  them  of  compafling  ^'^"S; "' 
or  imagining  his  death  :  inafmuch  as  it  is  probable  that  fuch  im-  p,  c.  ciy; 
prifonment  will  end  in  his  death. 

It  hath  been  doubted,  whether  the  aflembling  of  men  with  Bro.  Treaf/ 
defign  to  depofe  the  king  be  an  overt  aft  of  compafling  or  imagin-  P''  ^^• 
ing  his  death ;  becaufe  there  may,  as  it  is  faid,  be  a  defign  to  de- 
pofe the  king  without  an  intention  to  take  away  his  life. 

But  it  feems  to  be  the  better  opinion,  that  the  aflembling  of  ?,ln{i.6.iz. 
men  with  defign  to  depofe  the  king  is  an  overt  a£l  of  compaffing  ^tr^'^*  '*' 
or  imagining  his  death:  becaufe,  if  this  defign  be  carried  into  n  Mod. 
execution,  the  death  of  the  king  will,  in  all  probability,  be  the  3^2- 
confequence.  i  Hawk. 

^  .  .  p.  C.  c.  17, 

[This  better  opinion  hath  been  confirmed  by  the  Judges  in  the  late  trials  for  trcafan.     l^uie  Hardv'i 
Trial,  by  Gurney.J 

It  it  faid,  that  a  confplracy  to  levy  war  againfl:  the  king  is  not  ,  inft.  14, 
an  overt  a£l  of  compafling  or  Imagining  his  death  ;  for  that,  as 
the  levyingof  war  is,  by  another  claufe  of  the  fl:atute,  declared  to  be 
one  fpecies  of  treafon ;  fuch  confpiracy  ought  not  to  be  dee^ned 
an  overt  aft  of  another  fpecies  of  treafon  ;  for  that,  if  it  ftiould 
be  fo  deemed,  two  fpecles's  of  tveafon  would  be  confounded. 

But  it  has  been  refolved  by  all  the  judges,  that  although  the  Kei.  20,21. 
perfons  fo  levying  war  that  may  be  indifted  for  the  treafon  of  ^^^  ''''f  "^ 
levying  war,  they  may  neverthelcfs  be  indifted  for  compafling  or  cides/^'* 
imagining  the  king's  death  ;  and  that  the  levying  of  war  may  be 
laid  as  an  overt  aft  of  compafling  or  imagining  the  king's  deaths 

And  in  this  cafe,  befides  exprefsly  denying  what  is  laid  down 
In  3  /«/?.  14.  to  be  law,  it  is  faid,  that  what  is  there  laid  down  is 
contrary  to  the  cafes  of  Lord  Cobham  and  the  Earl  oi  Effexy  which 
are  cited  by  Coke  Chief  Jun;ice  but  two  pages  before  :  in  the  lad 
of  which  it  had  been  holden,  that  the  gathering  of  men  together, 
with  a  defign  to  compel  the  queen  to  comply  with  certain  demands, 
was  an  overt  aft  of  compafling  or  imagining  her  death. 

But,  perhaps,  upon  confidering  the  two  paflages,  they  will  be 
found  quite  confiftent. 

The  defign  in  the  cafes  of  Lord  Cobham  and  the  Earl  oi  EJfex  jinft.  12. 
was  to  get  the  queen  into  the  power  of  the  perfons  aflembied. 

But  in  3  Lift.  14.  Coke  Chief  Jufl:ice  only  fpeaks  of  a  levying 
war  againfl:  the  king  generally. 

Now,  although  the  two  propofitlons,  that  levying  war  with  a 
defign  againfl  the  perfon  of  the  king  Is  an  overt  aft  of  compafl*- 
ing  or  imagining  his  death,  and  that  levying  war  againft  the 
king  generally  is  not  fo,  are  not  both  law,  they  are  by  no  means 
coHtradiftory  to  each  other. 

But  it  may  be  fairly  inferred  from  two  modern  books,  that 
both  the  propofitlons  are  law. 

In 


^lo  Crcafom 

i  I  Mod.  In  one  of  thefe,  it  is  faid  to  have  been  refolved  hf  the  coufl  of 

p-    ,  King's  Bench  at  a  trial  at  bar,  that  a  confpiracy  to  levy  vnr  in 

jfe^  Mich,  order  to  depofe  the  king,  which  would  be  the  civil  death  of  the 

2G.1.         king*  is  ail  overt  act  of  compafling  or  imagining  his  death  :  b\it 

that  a  confpiracy  to  levy  war  againlt  the  king  generally  is  not  fo  j 

becaufe  there  may  be  fuch   a  levying  of  war  as  is  treafonable, 

without  an  intention  to  depofe  the  king. 

1  Hawk.  In  the  other  thefe  words  are  ufed  in  treating  of  that  fpecies  of 
P.C.c.  17.  treafon  which    confills  in   compaffing   or  imagining   the   king's 

death:  "It  hath  been  adjudged,  that  levying  war  againft  the 
"  king's  perfon,  or  the  bare  confulting  to  levy  fuch  war,  is  an 
*«  overt  acl  of  compafling  or  imagining  his  death.'*  But  tlie 
book  does  not  fay,  that  the  levying  of  war,  or  the  confulting  to 
lew  a  war,  againft  the  king  generally,  is  fo. 

It  feems  to  be  agreed,  that  the  publifliing  of  written  or  printed 

words  may  be  an  ov*;rl  a£l  of  compafling  or  imagining  the  king*s 

death. 

*Roli.  Rep-       And  it  has  been  holden,  that  the  printing  of  a  book  containing 

^^-  treafonable  pofitions,  and  fending  it  in  a  box  to  the  king,   is  a 

^,^^""''^'    publication  of  the  book. 

Djer,  29?.        If  any  words  in  writing  or  print  are  publifhed,  which  have  a 

2  Roil.  Rep.  dire£l:  tendency  to  alienate  the  affe£lions  of  the  people  from  the 
p^C    ^"i^    '^i"?'  ^^(^^  publication  is  an  overt  aQ  of  compafling  or  imagining 

his  death  :  becaufe  this  will,  in  all  probability,  be  the  confequence. 
•;  Tn!l.  14.  The  publifliing  of  a  printed  book,  or  fending  of  a  letter,  to  ex- 
H.P.G.  13.  cJte  a  foreign  prince  to  invade  the  realm,  is  an  overt  a6l  of  com- 
pafling or  imagining  the  king's  death :  for  if  there  fhould  be  an 
invafion,  his  life  would  certainly  be  in  danger. 
Kel. 21,23.  .If  a  book  be  publiflied,  in  which  it  is  aflerted,  that  it  is  high 
Twyne's  time  for  the  people  to  take  the  government  into  their  own  hands, 
"'**  and  that  it  is  honourable  and  confcientious  to  throw  off^  all  alle- 

giance, and  to  put  the  king  to  death,  this  is  an  overt  a6t  of  com- 
pafling or  imagining  the  king's  death. 
2  Roll. Rep.       It  has  been  holden,  that  to  publifli  in  writing  or  print  a  pro- 
?'3,  89.        phecy  of  the  kincr's  death,  is  an  overt  a£l  of  compafling  or  imagin- 
^™"'-=    ing  his  death. 

jH.H.P.C.       But  in  another  book  it  is  faid,  that  to  prophefy   the   king's 
io8.  death  does  not  feeni  to  be  an  overt  a6l  of  compafling  or  imagining 

his  death. 
H.  P.C.I  1.       Audit  is  in  the  fame  book  exprefsly  laid  down,  that  to  cal- 
3H.H.P.C.  culate  the  king's  nativity  is  not  an  overt  a£l  of  compafling  or 
^^  '  imagining  his  death. 

2  Roll.  Rep,       ^^  ^'^5  been  holden,  that  the  writing  of  words,  which  contain 
89.  a  treafonable  pofition,  does,  although  the  fame  are  never  publifti- 

"wuiiams's    ^^^  amount  to  an  overt  act  of  compafling  or  imagining  the  death 
"st.  Tri.     <^f  the  king  :  for  that  fcrlbere  ejl  agere^ 
753.     Sidney's  cafe.  Cio.  Car.  125. 

But 


But  it  feems  to  be  the  better  opinion,  that  the  writing  of  fuch  iHawk. 


p.  c. 


unpi 

paffing  or  imagining  the  king's  death  ;  becaufe  they  may  have 
been  written  merely  by  way  of  amufcment,  and  without  any 
traiterous  defign. 

It  is  laid  down  in  two  books,  that  the  bare  fpeaking  of  words  3  inft.  14. 
can  never  be  an  overt  a£l  of  compafling  or  imagining  the  king's  32-  l^°- 
death  ;  and  from  the  fpecial  adls  of  parliament,  made  at  different  j,/  j\^^ 
times  after  the  25  Ed.  3.7?.  5.  c.  2.  to  attaint  perfons  guilty  of 
fpeaking  treafonable  words,  it  is  inferred,  that  fuch  words  are  not 
an  overt  acl  of  compaffing  or  imagining   the  king's  death  within 
the  meaning  of  that  ftatute  ;  for  that,  if  they  are  fo,  the  fpecial 
acts  would  have  been  quite  nugatory. 

It  is  in  other  books  laid  down,  that  the  bare  fpeaking  of  words  st.  p.  c.  2. 
may  be  an  overt  a6l  of  compatEng  or  imagining  the  king's  death ;  Yeiv.  107. 
for  that  words  are  the  moll  natural  way  of  expreihn'r  the  ima-  ^f'  ^^' 

r     1        1       -  }  f  b  J  Lev.   57. 

gmation  of  the  heart.  Saik,  631.  3  Mod.  55.   i  Hawk.  p.  c.  c  17,  §  32, 

In  a  modern  book  it  Is  Tild,  that  the  rule  which  has  been  laid  Poft.  200. 
down  fmce  the  Revolution  is,  that  the  fpeaking  of  words  not  re» 
lative  to  a  defign  upon  the  king's  life  does  not  amount  to  an  overt 
a£l  of  compaffing  or  imagining  his  death:  but  that  the  fpeaking 
of  words  relative  to  a  deiign  upon  the  king's  life  does  amount  to 
an  overt  aft  of  compaffmg  or  imagining  his  death. 

The  fpeaking  of  thefe  v»ords,  if  I  meet  the  king  I  ivill  kill  himj  i  Lev.  57. 
has  been  holdea  an  overt  aft  of  compaffing  or  imagining  his  '^"'^°'^'''* 
death. 

It  has  been  holden,  that  the  fpeaking  of  thefe  words,  the  king  j  Roll.  Rep. 
heing  excommunicated  by  the  pope,  may  be  depofed  and  killed  by  any  1S5.  ^ 
luhatfoever^  nvhich  killing  is  not  murder,  is  an  overt  aft  of  com- 
paffing or  imagining  his  death. 

And  it  is  faid  by  Molt  Chief  Juftlce,  that  it  is  not  neceffiiry  4  Stat.  TrI. 
that  the  words  fhould  in  fuch  cafe  be  exprefs  :  for  that  the  fpeak-  p3-_ 
Ing  of  any  words,  provided  the  jury   are  fully  convinced,  from  cafe, 
the  tenor  of  them,  that  the  fpeaker  had  a  defign  upon  the  king's 
life,  is  an  overt  aft  of  compaffing  or  imagining  his  death. 

It  is  laid  down,  that  the  fpeaking  of  words,  which  plainly  (hew  st.  P.  c.  2. 
a  defign  upon   the  king's  life,  is  an  overt  aft  of  compaffing  or  X^'*'  '°7' 
imagining  his  death  ;  although  the  defign  be  future  or  conditional,  ^  ^joj,^',- 
or  both  future  and  conditional.  iHawk.  P.  c.  c.  17. 

It  feems  to  be  agreed,  that  the  fpeaking  of  words  In  contempt  Cro.  Car. 
or  difgrace  of  the  king's  perfon,  as  where  the  import  of  the  words  pt^-, 
is  a  charge  of  a  perfonal  vice  or  a  perfonal  defeft,  is  not  an  overt  ,  Kav.k. 
aft  of  compaffing  or  imagining  his  death.  I'- c.  c.  17. 

It  is  in  feme  books  laid  down,  that  to  fay  the  king  Is  a  baftard,   "i'eiv.  icy. 
or  to  fay  that  another  perfon  has  a  better  title  to  the  crov/n  than  ^  ^°"*  ^^P- 
him,  is  an  overt  aft  of  compaffing  or  imagining  his  death  ;  be-  p^im.  426. 
caufe  it  difcovers  the  m.ind  to  be  traiterous. 

'8  But 
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Saik.  631.  But  it  is  ill  one  cafe  faid,  that  the  fpeakihg  of  lodfe  words^ 
Charnock's  which  havc  110  relation  to  a  dcfign  upon  the  king's  life,  is  not  an 
"  ^'  overt  adl  of  compafling  or  imagining  his  death. 

(E)  Of  violating  certain  Perfonages. 

"DY  the  25  Ed.  3.  Ji.  5.  <r.  2.  it  is  declared  to  be  high  treafon, 
-*-^  *'  If  a  man  do  violate  the  king's  companion,  or  the  eldeft 
**  daughter  of  the  king,  not  being  married,  or  the  companion  of 
•*  the  eldeft  fon  and  heir  of  the  king ;  and  thereof  be  provably 
**  attainted  of  overt  deed,  by  people  of  his  condition." 
ainft.  9.  Tlie  word  violate  in  this  claufe  does  mean  no  more  than  car- 

nally know  ;  for  if  a  man  have  carnal  knowledge  of  one  of  the 
perfonages  therein  comprehended  with  her  confent,  he  is  equally 
guilty  of  high  treafon,  as  if  he  have  had  it  by  force. 
4  Inft.  8,9.  ihe  word  companion  in  this  claufe  means  wife. 
3  intt.  8, 9.  This  claufe  does  not  extend  to  the  violation  of  a  queen  dow- 
H.P.C.  12.  ager  or  a  princefs  dowager;  becaufe  neither  of  thefe  is  the  com- 
p^*c  17.   P^"ion  of  the  king,  or  of  the  eldeft  fon  and  heir  of  the  king. 

3  Tnft.  9.  If  carnal  knowledge  have  been  had  of  one  of  the  perfonages 

I  H.H.P.C.  comprehended  within  this  claufe  with  her  confent,  flie  is  guilty  of 
^^'  high  treafon. 

3  Inft.  9-  If  o"s  of  ^^^  perfonages,  whom  it  would  have  been  hightrea-' 

1  H.H.P.C.  fon  to  violate  during  coverture,  be  divorced  a  vinculo  matrimoniiy 
**+•  it  is  not  high  treafon  to  violate  her;  becaufe  fuch  perfonage  does, 

after  the  divorce,  ceafe  to  be  the  companion  of  the  king,  or  of 

the  eldeft  fon  and  heir  of  the  king. 
3  Inft.  7.  It   is   laid  down,  that  the  eldeft  daughter  of  a  queen  regnant, 

^^H**^'  ^^  ^^^  being  married,  although  not  within  the  words  of  this  claufe, 
p.  c.  C.17.  is  within  the  meaning  tliereof. 

§22. 

3  Inft.  9,  If  the  eldeft  daughter  of  the  king  or  queen  die  during  the  life 

of  the  king  or  queen,  the  violation  of  the  next  daughter,  who 
thereby  becomes  the  eldeft,  while  flie  is  unmarried,  is  high  trea- 
fon ;  for  by  the  words  the  eldeji  daughter,  the  eldeft  at  the  time  of 
the  violatioii  is  intended. 

Ante,p.ii6.  As  it  has  been  fliewn  who  is  eldeft  fon  and  heir  of  the  king  or 
queen  within  the  meaning  of  the  25  Ed.  3.  Ji.  5.  c.  2.  it  is  fuffi- 
cient  in  this  place  to  fay,  that  the  violation  of  the  companion  of 
fuch  eldeft  fon  and  heir  is  high  treafon. 

3  Inft.  9.  A  confpiracy,  akhough  the  intention  of  the  confpirators  be  to 

H.p  c.  13,  bring  about  the  violation  of  one  of  the  perfonages  comprehended 

14.  I  Hawk.    •       t"-       ,      r      J  .  rv      r      •    1    .•  r 

pTc.  c.  17.  ^"  t'^^s  clauie,  does  not  amount  to  an  overt  act  ot  vioratmg  ;  tor 
as  the  words  thereof  are  doth  violate,  an  actual  violation  is  ne- 
ceflary  to  the  completion  of  the  offence. 

3  Inft.  9,  But,  if  there  have  been  a  confpiracy  to  violate,  and  the  intend- 

!?• '^^'  ed  violation  be  afterwards  perpetrated,  the  confpiracy  is  an  overt 
HP.C.  14.      -,       .  -    ,       ^    /.  '    ^     .  ,    f        '.     r        L 

Kci.  19.       at,r  or  every  one  or  the  conlpirators  or  violating  \  maimucn  as 

I  Hawk.       there  can  be  no  acceflary  in  high  treafon. 
P.  C.  C.17.  •'  ^ 


(F)  Of  levying  War  agalnft  the  King. 

t)  Y  the  25  £d.  -^.Jl.  5.  r.  2.  it  is  declared  to  be  high  treafon, 
*^  "  If  a  man  do  levy  war  againft  our  lord  the  king  in  his 
*'  realm,  and  thereof  be  provably  attainted  of  overt  deed  by  peo- 
"  pie  of  his  (fondition." 

Although  this  claiile  does   not  mention  a  queen  regnant,  the  3Tnft.  7. 
conitrutlion  has  been,  that  fuch  a  queen  is  vi'ithin  the  meaning  of  ^if'S*  ''* 

*L  J  t     J  ^1     L-  °         I  Hawk. 

the  words,  our  lord  the  king.  P^q^  ^^  j-^ 

As  Ireland,  although  part  of  the  dominions  of  the  crown  of  iH.h.p.C. 
England,    is   not    part  of   the   realm    of   England,   levying    war  ^SS- 
againft  the  king  in  Ireland  is  not  a  levying  of  war  againfl  him  in 
his  realm  :  but  there  are  the  fame  laws,  and  fome  others,  concern- 
ing high  treafons  in  Ireland,  as  there  are  in  England. 

The  laws  of  £'«^/fl«^  concerning  high  treafons  are,  by  the  7  v^«. 
f.  22.  §  I.  exprcfsly  extended  to  Scotland:  it  being  thereby  en- 
acted, "  That  fuch  crimes  and  offences,  as  are  l»igh  treafon 
**  within  England,  (liall  be  conftrued,  adjudged,  and  taken  to  be 
*'  high  treafon  within  Scotland,"  and,  confequently,  levying  war 
againft  the  king  in  ScotLnd  is  high  treafon  within  the  meaning  of 
the  25  Ed.  3./.  5.  c.  2. 

Every  affembling  of  a  number  of  men,  although  they  are  armed 
with  weapons  offenfive  and  defenfive,  is  not  fuch  a  levying  of  war 
againft  the  king  as  is  within  the  meaning  of  this  claufe. 

For  it  is,  by  another  claufe  of  the  25  Ed.  3.7?.  5.  c.  2.  declared, 
*'  That  if  any  man  doth  ride  armed,  openly  or  fecretly,  with  a 
**  number  of  armed  men  againft  any  other,  to  flay  him,  or  to  rob 
**  him,  or  to  take  and  detain  him  until  he  pay  a  fine  or  a  ranfom 
"  for  his  deliverance,  it  is  not  the  intent  of  the  king  and  his 
"  council,  that  in  this  cafe  it  be  adjudged  high  treafon ;  but  that 
"  it  be  adjudged  felony  or  trefpafs,  according  to  the  law  of  the 
*•  land  heretofore  ufed,  and  according  to  what  the  cafe  may  re- 
"  quire." 

Although  the  words  of  this  claufe  do  extend  only  to  the  cafes  i  H.  H, 
of  a  number  of  perfons  armed  being  aflembied  with  intention  to  ^'  ^* 
kill,  rob,  or  imprifon,  the  equity  thereof  extends  to  all  rifings,  to  lll[  ^^^' 
aflert  a  private  right  -,  or  to  deftroy  particular  inclofures ;  or   to  Foft.  103, 
remove  a  nuifance  which  affecled,  or  was  thought  to   afFe£l:,  in  ^^°' 
point  of  intcreft,  the   perfons  aflembied ;  or  to  break  prifon,  in 
order  to  relieve  particular  perfons  ;  becaufe  every  fuch  oflence,  al- 
though  it  have   a  warlike   appearance,   is  not  raifed  againft  the 
king  or  his  royal  majefty,  but  for  a  purpofe  of  a  private  na- 
ture. 

Five  of  the  judges  were  of  opinion,  that  therlfing  of  the  weav-  Foft.  aioo 
ers  in  and  about  London  to  deftroy  all  engine-looms,  by  the  ufe 
of  which  fome  perfons  v/ere  enabled  to  underfell  others  who  did 
not  ufe  fuch  looms,  did  not  amount  to  an  overt  a£l  of  levying 
war  againft  the  king.  The  affair  was  confidered  by  thofe  judges, 
and  in  my  opinion  rightly,  as  a  private  quarrel  betwixt  men  of 
the  fame  trade,  concerning  the  ufe  of  particular  eiiglnes.  which 

Vol  VI.  Li  wag 
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was  thought  to  be  detrimental  to  thofe  concerned  iti  the  rifing. 

Five  of  the  judges  were  indeed  of  a  different  opinion :  but  the 

Attorney-General  thought  proper  to  proceed  againft  the  infur- 

gents,  as  for  a  riot  only. 
Poph.  121,        It  has  been  holden  by  all  the  judges,  that  it  is  lawful  for  all  the 
*^^  king's  fubje(3:s  to  arm  themfelves,  without  any  fpecial  commiflioii 

^  '  "  '         for  fo  doing,  in  order  to  fupprefs  a  riot  or  a  rebellion. 
5Stat.  Tr.        If  a  number  of  men,  armed  with  weapons  ofFenfive  and  de- 
3J'        ,      fenlive,  are  aflembled   with  a  treafonable  defign,  this  is  an  overt 
cafef  *"^     ^^  ^^  every  one  of  them,  of  levying  war  againft  the  king,  al- 
Siik.  635.     though  nothing  further  be  done. 
S.  c. 

But  the  beinpr  in   company  with  fuch  as  are  guilty  of  levying 
war  againft  the  king  is  not,  in  all  cafes,  an  overt  adt  of  fuch  le- 
vying war. 
jiaft.  ic.         It  was  found,   by  a  fpecial  verdift,  that  divers  perfons,  who 
were  in  company  with  thofe    who  had  levied  war   againft  the 
king,   had  joined  them   pro  timore  mortis.     It  was  adjudged,  that 
this  was  not  an  overt  adl  of  levymg  war  againft  the  king  *,  becaufe 
what  they  did  was  done  for  fear  of  death. 
Kc!.  73.79.       It  was  found  by  a  fpecial  verdiifl,  that  a  great  number  of 
crsen's        perfons  armed  were  affcmbled,    under  the  pretence  of  pulling 
Ld!'Raym,    ^'^"^''^    bawdv-houfes  j    that   the  defendant  was    amongft  them, 
J5?5.  throwing  up  his  cap,  and  hallowing,  with  a  ftaff"  in  his  hand  i 

and  that,  whilft  he  was  amongft  them,  he  was  knocked  down 
by  a  party  of  the  king's  foldiers,   who  came  to  fupprefs  them, 
and  was  then  taken  :  but  as  the  verdidl  did  not  find  any  par- 
ticular  a£t   of  force   committed   by  the   defendant,    or  that  he 
was  aiding  or  aflilling  to  the  reft,  the  judges  all  agreed,    that 
this  was  not  an  overt  acl  of  levying  war  againft  the  king -,  be- 
caufe it  is  poflible  that  lie  might  have  been  there  only  out  of 
curiofity. 
Moor,6ij,        But,  if  a  man  have  attended  one  of  the  principal  perfons  amongft 
<^".   ,         the   infurgents,   from  the  beginning  of  an  infurredion,  this,  al- 
Ke. 70,77.  tj^Qugji  1;,^  ^,ag  not'privy  to  the  defign,  is  an  overt  a£l  of  levying 

war  againft  the  king. 
5  Inft.  9.  Every  aflem.bling  of  a  number  of  men  in  a  warlike  manner,  to 

1  Hawlc.       withftand  the   king's  lav.fui  authority,  is  an  overt  a(Sl  of  levying 
P.  C.  c.  17.  •    a  ..1     1  •  * 

war  agamlt  the  kmg. 

Bro.  Treaf.        '^^^  defending  of  a  fort  or  caftle  againft  the  king's  forces  is  an 
pi.  24.         overt  a6l  of  levying  war  againft  the  king. 
3lnlt.  10.  H.P.  C.  14.. 

3  Inft.  10.  An  infurre£lIon  to  raife  the  price  of  fervants'  wages,  contrary 
to  the  ftatute  of  labourers,  was  hoiden,  by  all  the  judges,  to  be  an 
overt  a£l  of  levying  war  againft  the  king  ;  becaufe  the  ofi'enders 
took  upon  themfelves  the  reformation  of  the  law,  which  fubjects, 
by  the  gathering  of  power,  ought  not  to  do. 

3  Inft.  9.  It  is  in  two  books  laid   down  generally,  that  if  a  number  of 

2  And.  4.     j^gjj  aflemble  in   a  warlike  manner,   in   order  to  deliver  men  out 

of  prifons,  this  is  an  overt  a£l  of  levying  war  againft  the  king. 

?  In 
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In  other  books  it  is  laid  down,  that  an  infurrefbion  with  a  defign  Kei.  75. 77. 
to  break  open  one  gaol,  and  fet  the  prifoners  tjierein  at  liberty,  is  i^^^'f-^s^- 
not  an  overt  a£l  of  levying  war  againft  the  king,  but  that  an  in- 
furreftion  with  a  defign  to  break  all  prifons,  and  fet  all  prifoners  at 
liberty,  is. 

Every  afTcmbling  of  a  number  of  men,  in  a  warlike  manner,  sinft.  9,10. 
with  an  intention  to  reform  the  government  or  the  law,  is  an  overt  ^^^'  V^' 
aa  of  levying  war  againft  the  king.  1  Hawk.  P.'c.^c.'i^ 

The  Earl  oi  EJJex  went  from  his  houfe  with  a  number  of  armed  Moor,  621. 
men  into  the  city  of  London,  and  prayed  the  afliftance  of  the  citi-  ^"'  °f 
zens  to  force  his  way  to  the  queen,  in  order  to  remove  his  enemies 
from  her  perfon.     This  was  adjudged  an  overt  adt  of  levying  war 
againft  the  queen. 

A  number  of  perfons  armed  in  a  warlike  manner  went  to  Lam-  Cro,  Car,- 
bcth-houfe  with   a  defign   to  feize   the  Archbifhop  of  Canterbury,   589- 
who  was  one  of  his  Majefty's  privy  counfellours.  This  was  holden  Jfg  ^^^ 
to  be  an  overt  a£l  of  levying  war  againft  the  king. 

An  infurrecSlion,   with  an  intention  to  alter  the  religion  efta-  3  Inft.  9. 
blilhed  by  law,  is  an  overt  atl  of  levying  war  againft  the  king.        "•  ^-  ^•'4* 

1  Hawk.  F.  C.  c.  17, 

Every  aflembling  of  a  number  of  men,  In  a  warlike  manner,  3  Inft.  9. 

M'ith  a  defign  to  redrefs  a  pubiick  grievance,  is  an  overt  aft  of  H.  P.O.  14, 

levying  war  againft  the  king ;  becaufe  this,  it  being  an  attempt  to  sil'  •'^r'g. 

do  that  by  private  authority  which  only  ought   to  be  done  by  the  ;  Hiwk. 

king's  authority,  is  an  invafion  of  the  royal  prerogative.  ^•^'  '^'  '^''' 

An  infurreftion,  with  a  defign  to  pull  down  all  bawdy-houfes,  Kel.  71. 

was  holden  to  be  an  overt  a£l  of  levying  war  againft  the  king.  ^''^*  353* 

If  a  number  of  men  aflemble  in  a  warlike  manner,  with  a  defign  3  inft.  to. 

to  throw  down  all  inclofures,  this  is  an  overt  act  of  levying  war  ^-  ^*  ^'•^4« 

againft  the  king.  J^^-f^,. 

But,  if  a  number  of  men,  armed  in  a  warlike  manner,  are  af-  sinft.  10. 
fembled with  an  intention  of  only  throwing  down  a  particular  in-  ^•^■'^•^\- 
clofure,  by  which  they  are  prevented  from  enjoying  a  right  of  com-  p,  c.  c!*i-'. 
mon,  this  may  amount  to  a  rout  or  riot ;  but  it  is  not  an  overt 
acl  of  levying  war  againft  the  king;   becaufe  the  defign,  in  this 
cafe,  is  the  redrefs  of  a  private  grievance. 

As  the  words  of  this  claufe  are  do  levy  war,  a  confplracy  with  ^Tnfl.  g, 
an  intention  to  levy  war  againft  the  king  does  not  amount  to  an  H.P.C.13, 
overt  aft  of  levying  war  againft  him.  ,  Hawk.  p?'c.  c.  17. 

But,  if  there  have  been  fuch  confplracy,  and  war  be  afterwards  3  inft.  9, 
levied,  the  confpiracy  is,  in  every  one  of  the  confpirators,  an  overt  '«•  ^s^- 
aft  of  levying  war   againft  the  king,  inafmuch  as  there  can  be  no  ^ef  f  '* 
acceflary  in  high  treafon.  x  Hawk.  p.  c.  c.  17. 
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(G)  Of  adhering  to  the  Klng*s  Enemies* 
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»Y   the  25    Ed.  3.  /?.  5.  c.  2.  it  is  declared  to  be  high  treafoft^ 

"  If  a  man  be  adherent  to  the  enemies  of  our  lord  the  king, 

"  in  the  realm,  giving  to  them  aid  or  comfort  in  his  realm,  or 

"  elfewhere;  and  thereof  is  provably  attainted  of  overt  deed  by 

**  people  of  his  condition." 

3  Iiift  7.  A  queen  regnant  is  not  mentioned  In  this  claufe  :  but  the  cori- 

'*-J'-^-'*-  ftru£tion  hasbeen,  that  fuch  a  queen  is  within  the  meaning  of  the 

P  C.  c  17    ^'orda  our  lord  the  king. 

The  word  eiicDiles  in  this  claufe  is  not  confined  to  the  fubje£\$ 
of  a  Hate  at  war  with  the  king  ;  for  if  any  of  the  fubjefis  of  a 
ftate  in  amity  with  the  king  have  commenced,  or  have  made  pre- 
parations for  the  commencing  of  holtillties  agaiaft  the  king,  thefe 
are  his  enemies. 
Silk. 6^^.  If  any  fubjecls  of    a  (late  in  amity  with  the  king    are   in  the 

Vaughiii's     fervice  of  a  ilirte  at  war  with  the  king,  the  giving  aid  or  comfort 
to  thefe  is  adhering  to  the  king's  enemies  ;  for  they  are  to  be  con- 
fidered  by  all  dates,  except  that  of  which  they  are  fubjects,  as  the 
fubjefls  of  the  Hate  in  whole  fervice  they  are. 
Duke  of  It  was  holden,  that  the   Scots^   who   invaded  the  realm  in  the 

Korfuik's  leign  of  Queen  Elizabeth,  were  the  queen's  enemies  within  the 
H.  P.  c.  meaning  of  this  claufe ;  although  there  was  at  that  time  no  war 
J  64.  betwixt  ii/vo;/fl«fi^  and  Scotland. 

5Sut.Tr.  If  the  French  king  fhould,  in  time  of  peace,  fend  an  army  to 
v'aii^han's  °'^*^  °^  ^'^'^  ^^^  ports  of  France,  with  a  defign  to  invade  any  part 
cale.  of  tlie  king's  dominions,  every  French  fubjed:  in  that  army  would 

be  one  of  the  king's  enemies. 
Salk.  63^.         It  has  been   holden,  that  adhering  to  the  fubjefls  of  a  Hate  at 
Vaughan's     ^^^j.  y^,{^}^  (h^  king,  againlt  the  king's  allies,  is  an  adhering  to  the 
"Hawk.       ^"^g's  enemies. 

P.  C,  c.  17.  §  2S. 

5  Inft.  tr.  Aiding  or  comforting  the  king's  fubje£ls,  who  have  levied  war 
H.  P.G.14.  againft  him,  makes  the  pci  Ion  who  does  tliis  a  principal  in  the 
I'lnft.  II.  ^*S^^  trealbn  of  levying  war  againll  the  king  :  but  it  is  not  an  ad- 
herence to  the  king's  enemies  ;  becaufe  fuch  fubjeds  are  not  ene- 
mies, but  traitors. 
-^  Inft.  10.  The  giving  of  any  kind  of  aid  or  comfort  to  the  king's  enemies- 
^Vf  1^'*^'  ^^  ^"  overt  a£l  of  adhering  to  them. 

1'.  C.  c.  17.  §  28. 

Jbid.  If  a  caftle  belonging  to  the  king  be  furrendered  for  reward  to 

his  enemies,  this  is  an  overt  a6t  of  adhering  to  them. 
5kVcntr.3i.       The  enllitlng  of  a  man,  and  fending  him  into  the  fervice  of  a 
Hiding's      ftate  at  war  with  the  king,   is  an  overt  aft  of  adhering  to  the 

king's  enemies. 
Saik.  631;.         If  one  of  the  king's  fubjecls  be  enlifted  into  the  fervice  of  a 
vaaihan-i     ^^^^  ^t  War  wlth  the  king,  and  march,  this  is  an  overt  a6l  of  ad- 
hering to  the  king's  enenne§. 

If 
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If  a  man  take  a  commlflion,  to  cruife  In  one  of  the  fhips  of  a  5  Sm.  Tr. 
ftate  at  war  with  the  king,  againlt  the  king's  fliips,  or  againft  the  37-        ^ 
ihips  of  his  fubjects  or  aJhes,  and   go  on  board  the  fhip,  this  is  ^.a*"* 
an  overt  a£l  of  adhering  to  the  king's  enemies,  ahhough  he  never  Saik.  635. 
commit  any  a<Sl  of  hoftility. 

But,   if  one  of  the  king's  fuhjetts  do  refide  in  a  ftate  at  war  i  h.  H. 
with  the  king,  without  giving  any  aihftance  to  the  carrying  on  of  P-  C.  165. 
the  war,  this  is  not  an  overt  act  of  adhering  to  the  king's  enemies. 

In  a  very  late  cafe,  it  was  infifted  for  the  defendant,  at  a  trial  ms,  r^^ 
at  bar,  that  fending  letters  of  advice  or  intelligence  to  the  fubje£ls  Hejifcy's 
of  a  ftate  at  war  with  the  king  is  not  an  overt  aft  of  adheriiig  to  «*=> 'r^"'* 
the  king's  enemies.  Vsan^S. 

joStat.Tr.  /-pp.77-     [Rex  t.  Stone,  6  Tcim  Rep.  529.  S.  P.] 

And  from  the  2^3  --^//«.  c  20.  §  34.  by  which  it  is  enacled, 
*•  That  if  any  ofhcer  or  foldier  in  her  Majefty's  army  (hall  give 
*'  advice  or  intelligence  to  any  enemy  of  her  Majerty,  either  by 
♦'  letters,  meflages,  figns,  or  tokens,  or  in  any  way  whatfoever, 
**  fuch  perfon  fhall  be  adjudged  guilty  of  high  treafon,"  it  was 
inferred,  that  if  the  giving  of  fuch  intelligence  Jiad  before  been 
an  overt  a£t  in  every  fuhjefl  of  adhering  to  the  king's  enemies,  it 
was  unneceflary  to  enact,  by  a  new  llatute,  that  the  doing  thereof 
fiiould  be  high  treafon  in  an  officer  or  foldier. 

But  the  judges  of  tiie  court  of  King's  Bench  were  clearly  of 
opinion,  that  the  fending  of  fuch  letters  is  an  overt  a£t  of  adher- 
ing to  the  king's  enemies;  and  it  was  faid,  that  the  fame  had  been 
holden  by  all  the  judijes  in  Gregg's  cafe,  which  was  fubfeqaent  to 
the  ftatute  of  the  2^3  -i4/i?i.  c.  20. 

It  was  likewife  refolved  in  this  cafe,  that  the  fending  of  fuch 
letters,  although  they  were  intercepted  at  the  poft-office,  and  did 
not  go,  is  an  overt  act  of  adhering  to  the  king's  enemies ;  and  it 
was  faid,  that  the  fame  had  been  holden  by  all  the  judges  in 
GVf^g's  cafe. 

A   confpiracy,  with  an  intention  to  give  aid  or  comfort  to  the  3  Inft.  5. 
king's  enemies,   does  not  amount  to  an  overt  atCt  of  adhering  to  H.p.  C.13, 
the  king's  enemies  ;  for  as  the  words  of  this  claufe  are  he  adherent^  ,  Hawk, 
an  aftual  adherence  is  neceflary  to  the  completion  of  the  of-  P.  c.  c.  17. 
fence.  §  '■^^ 

But,  if  there  have  been  fuch  confpiracy,  and  aid  or  comfort  be  3  inft.  j, 
afterwards  given,   the  confpiracy  is  an  overt  zCt  in  every  one  of  '°-  '3*- 
the  confpirators  of  adhering  to  the  king's  enemies,  inafmuch  as  |^^  "    "'** 
there  can  be  no  acceiTary  in  high  treafon.  i  Hawk.  P.  C.  uHjii^ra, 

(H)  Of  counterfeiting  the  Great  Seal,  Privy  Seal, 
Privy  Signet,  or  Sign  Manual. 

BY  the  25  Ed.  1'  Ji.  $•  f.  2.  it  is  declared  to  be  high  treafon, 
**  If  a  man  counterfeit  the  king's  great  or  privy  leal.'* 
By  the   i   Mar.  J}.  ^.  c.  6.  §  2.  it  is  enadted,  '*  That  if  any 
'*  perfon  doth  falfely  forge  or  counterfeit  the  queco's  fign  manual, 

LI  3  «0T 
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"  or  privy  fignet,  every  fuch  offence  fliall  be  d(iemed  and  adjudged 
*'  high  treafon." 

And  by  the  7  Ami.  r.  21.  §  9.  it  is  enabled,  **  That  if  any 
**  perfon  fhall  counterfeit  her  Majefty's  feals,  appointed  by  the 
*•  tvventy-fourtli  article  of  the  Union  to  be  kept,  ufed,  and  con- 
*<  tinned  in  Scot/and,  that  the  doing  thereof  fhall  be  conllrued 
•*  and  adjudged  to  be  high  treafon." 
3  inft.  1 5.  It  is  not  a  counterfeiting  within  the  meaning  of  any  one  of 
iH.H.p.c.  thefe   flatutes,  unlefs  the  counterfeit   thing  refemble  the  thing 

*  ^'  counterfeited. 

but  it  is  not  neceflary  that  there  fhould  be  an  exa£l  refemblance 
between  the  thing  counterfeited  and  the  counterfeit  thing, 
a  Roll. Rep.  A  perfon  had  counterfeited  the  privy  feal :  but,  that  there 
5"^-  ,  might  be  fome  differences  between  the  counterfeit  and  the  true 
cafe!"  ""  privy  feal,  he  had,  with  defign,  left  out  the  crown  ;  and  he  had 
iH.H.P.C.  alfo  left  out  fome  letters  and  inferted  others  in  their  (lead. 
^^^*  This,  notwithftanding  the  differences,  was  holden  to  be  a  coun- 

terfeiting of  the  privy  feal. 
I  H.H.P.C.       It  is  (aid,  that  the  engraving  of  a   feal,  which  refembies   the 

*  J"  great  feal,  without  a  warrant  from  the  king,  does  not  feem  to 

be  a  counterfeiting  of  the  great  feal,  within  the  meaning  of  the 
25  Ed.  3.  ^.  5.  c.  2.  unlefs  an  impreffion  of  the  engraved  feal  be 
affixed  to  fome  inftrument. 
[ii^.  And  Hakf  Chief  Juftice,  in  fpeaking  of  this,  mentioned  the  cafe 

of  making  a  tool  or  inftrument  for  coining  money,  which,  at  the 
time  he  wrote,  was  not  high  treafon,  unlefs  fome  counterfeit 
money  had  been  afftually  coined  therewith. 

But,   as  thefe  cafes  are  not  fimilar,  the  words  of  the  ftatute 

being  in  the  one  cafe  dolh  countevfeit  the  king's  great  fealy  in  the 

other  doth  counterfeit  the  kings  moneyy  the  cafe  mentioned  does  not 

conclude  to  the  point. 

»  Roll. Rep.       It  is  in  one  cafe  faid,  that  where  a  man  had  affixed  an  impreffion 

«°*h"  r  •      °^  ^  counterfeit  privy  feal  to  a  patent,  and  had  afterwards  ob- 

tafg^  tained  the   great  feal   to  be  affixed  to  the  patent,  and  collefted 

money  by  virtue  thereof,  this  was,  upon  the  whole  circumftances 

of  the  cafe,  adjudged  to  be  a  counterfeiting  of  the  privy  feal. 

But  it  feems  to  be  the  better  opinion,  that  counterfeiting  an 
impreffion  of  any  one  of  the  three  feals,  or  the  fign  manual,  is 
high  treafon,  although  no  improper  ufe  be  made  of  the  counter- 
feit thing. 

The  ftatutes,  which  prohibit  the  counterfeiting  of  any  one  of 
thefe  feals,  or  the  fign  manual,  are  entirely  fiient  as  to  the  ufe  that 
may  be  made  of  the  counterfeit  thing. 

In  one  book,  of  the  beft  authority,  the  counterfeiting  of  an  im- 
preffion of  any  one  of  thefe  feals,  or  the  fign  manual,  is,  without 
faying  any  thing  further,  laid  down  to  be  high  treafon. 

And  in  the  cafe  of  counterfeiting  the  king's  money,  the  coun- 
terfeiriDg  has  been  holden  to  be  high  treafon,  although  the  coun- 
terfeit money  were  not  uttered. 

It 
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]E4. 

E»o.  Treaf. 

pi.  %-j. 
3  Inlh  16. 
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It  has  been  holden,  that  the  counterfeiting  of  a  great  feal,  iH.H.P.C. 
which  has  not  for  fome  time  been  made  ufe  of,  is  high  treafon.        '77- 

At  the  common  law  a  mifufe  or  an  abufe  of  the  great  feal  was, 
in  fome  cafes,  high  treafon. 

If  the  Chancellour  had  affixed  the  great  feal  to  an  inftrument,  5  Inft.  15, 
without  the  proper  warrant  for  fo  doing,  this  would,  at  the  com-  if- 
mon  law,    have   been  high  treafon ;  becaufe  it  was  a  mifufe  of 
the  great  feal. 

If  a  man,  after  dealing  or  finding  the  great  feal,  had  affixed  it  3inft.  16. 
to  an  inftrument,  this,  it  being  an  abufe  of  the  great  feal,  by  a 
perfon  who  never  had  authority  to  ufe  it,  would,  at  the  common 
law,  have  been  high  treafon. 

But  neither  a  mifufe  nor  an  abufe  of  the  great  feal  is,  fmce  the  jln't-  15, 
25  £d.  '^.Jl.  5.  c.  2.  high  treafon  ;  becaufe,  there  is  not,  in  either  ^  p  ^  ^^ 
cafe,  a  counterfeiting  thereof. 

The  making  of  any  alteration  in,  or  addition  to,  what  is  con-  3  Intl.  15. 
tained  in  an  inftrument,  after  the  great  feal  has  been  thereto  af-  ^^1'  '^^' 
fixed,  is  uot  high  treafon  j  becaufe  this  is  only  an  abufe  of  the  p.  c.  0,17. 
great  feal.  §  5:. 

It  is  not,  for  the  fame  reafon,  high  treafon  to  take  the  wax,  3  '"'^'  ^5» 
which  has  been  imprefled  with  the  great  feal,  from  one  inftru-  ^Vc  1% 
ment,  and  affix  it  to  another.  Ka.  80,    i  Hawk.  p.  c,  ubifup-a\ 

An  intent,  or  an  attempt,  to  counterfeit  one  of  the  three  feals,  3  inft.  15. 

or  the  fign  manual,  is  not  high  treafon  •,  for,  as  the  words  of  the  p"^^'^''^,*. 

Aatute  are  doth  counterfeit^  the  offence  is  not  complete  unlefs  there  j^^j.^, 
be  an  actual  counterfeiting. 

But,   it  any  one  of  thefe  feals   or  the   fign  manual  has  been  3  Inft.  j6. 

counterfeited,   every  perfon,   who  was  aiding  in  or  confenting  to  j^^  ^  ^ 

the  counterfeiting,  is  guilty  of  high  treafon  j  inafmuch  as  there  is. 

can  be  no  acceffary  in  high  treafon.  ^el.  19. 

(  I  )  Of  counterfeiting  or  dimlnifhlng  the  Money 

current. 

T>  Y  the  25  Ed.  i-Ji.  5.  c.  2.  it  is  declared  to  be  high  treafon, 
-*-'  **  If  a  man  doth  counterfeit  the  king's  money." 

It  is  laid  down,   that  the  words  the  kings  money,  in  this  claufe,  2 inft,  577 
do.  only  mean  fuch  gold  and  filver  coins  as  are  coined  within  the 
realm. 

It  feems,  from  a  late  tranfaftion,  that  the  counterfeiting  of 
money,  after  a  ftop  has  been  put  to  the  currency  thereof,  is  not 
a  counterfeiting  within  the  meaning  of  this  claufe. 

The  currency  of  the  gold  coins  called  broad  pieces  was  put  a 
ftop  to  by  a  proclamation,  bearing  date  the  twenty-firft  day  of 
February  one  thoufand  feven  hundred  and  thirty-two  ;  and,  by  the 
fame  proclamation,  the  collectors  and  receivers  of  the  revenue 
tax  or  taxes  were  commanded  to  receive  fuch  broad  pieces,  for 
and  during  the  fpace  of  one  year  from  the  date  thereof,  at  the 
4  LI  4  rate 
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rate  of  four  pounds  one  ihuVmg per  ounce  troy,  In  all  paymcuta 
on  account  of  the  revenue  t.ix  or  taxes. 

By  the  6  Geo.  2.  c.  16.  which  ftatnte  was  made  very  foon  after 
this  proclamation,  it  was  ennfted,  *'  That  if  any  perfon  fhall,  on 
**  or  before  the  twenty-firft  day  of  February  one  thoufand  fevea 
"  hundred  and  thirty-tliree,  forge  or  counterfeit  any  of  the  gold 
**  coins  called  broad  pieces,  every  fuch  offender  Ihall  be  adjudged 
*'  guilty  of  high  treafon." 

This  feems  to   be  a  Icgiflative  declaration,  that  the  forging  or. 

counterfeiting  of  the  king's  money  coined  within  the  realm,  after 

a  flop   is  put  to  the  currency  thereof,  is  not  high  treafon  withirr 

the  25  Ed.  3.  Ji.  5.  c.  2. ;  for  if  it  be  fo,  there  was  no  need  to 

make  it  fo  in  this  particular  cafe  by  an  exprefs  fbitute. 

I  Hasvk.  A  counterfeiting  of  the  king's  money  in  Ireland,  or  in  any  other 

P.c.c.  17.  pi^^ce  fubje6t;  to  the  BritiJJj  crown,  is  a  counterfeiting  within  the 

^  meaning  of  the  25  Ed.  2-J^'S-  ^-  2. 

3lnft.  16,  If  a  perfon,  employed  by  the  kmg  in  coining,  coin  money  of 
37.  Bro.  jg^j,  ^veiglit  than  it  ought  to  be,  or  with  more  alloy  in  it  than 
I  Hawk.'  there  ought  to  be,  this  is  a  counterfeiting  of  the  king's  money 
P.  c.  c.  17.  within  the  meaning  of  the  25  Ed.  3.^.  5.  c.  2. 

By  the  i  Mar.Jl.  1.  c.  6.  it  is  enabled,  "  That  if  any  perfon 
*'  or  perfons  fhall  falfely  forge  and  counterfeit  any  fuch  coin  of 
**  gold  or  filver,  as  is  not  the  proper  coin  of  this  realm,  and  is 
**  or  fhall  be  current  within  this  realm,  by  tlie  confent  of  the 
**  queen,  her  heirs,  or  fucceilbrs,  every  fuch  offence  fliall  be  deem- 
*'  ed  and  adjudged  high  treafon." 

By  a  claufe  in  this  flatute  it  is  exprefsly  enabled,  "  That  the 
**  counfellours,  procurers,  aiders,  and  abettors  of  the  perfon  or 
**  perfons  guilty  of  the  offence  thereby  made  higli  treafon,  fliaH 
**  be  deemed  and  adjudged  guilty  of  high  treafon." 

And  there  is  in  all  fubfequent  ftatutes,  M'hich  make  any  of- 
fence relating  to  money  high  treafon,  a  claufe  to  the  fame 
cfFea. 

But  all  thefe  claufes  feem  to  be  rather  ^.v  abundanti  cautela,  or 
hi  terrorem,  than  ^.v  necejfitate. 
Tytr,  196.         It  was  indeed  holden,  in  one  old  cafe,  that  tlie  receiving  and  aid- 
cafe'.  Mich.  ^"8  °^  ^  TCi-xn.  after  he  had  been  guilty  of  counterfeiting  the  king's 
laEI.  money  is  not  high  treafon. 

3  inft.  13S.  But  it  is,  in  divers  books,  laid  down,  that  fuch  receiving  and.  ai.l- 
H.P.C.  IZ7.  jng  make  the  perfon  guilty  thereof  a  principal  in  this,  as  well  as  in 

any  other  fpecies  of  high  treafon. 
Kel.  33.  And  it  was  refolved  at  the  Old-Bailey,  by  all  the  judges  prefent, 

ii*Au*"^^'  that  the  uttering  of  counterfeit  money  by  a  perfon  who  knew 
jecan'z,     ^^'^  counterfeiter  tliereof,  is  high  treafon  j  becaufe  it  is  an  aiding 
after  the  fa£t. 

By  the  5  El.  r.  11.  §  2.  it  is  en?.6ted,  "  That  from  and  after 
"  the  fifth  day  of  May  next  coml.jg,  clipping,  walhing,  round- 
"  ing,  or  filing,  for  wicked  lucre  or  gain's  fake,  of  any  of  the 
"  proper  monies  or  coins  of  this  realm,  or  the  dominions  thereof. 
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f*  or  of  the  monies  or  coins  of  any  other  realm,  allowed  to  be 
f'  current  within  this  realm,  or  the  dominions  thereof,  at  this  pre? 
V  fent ;  or  that  hereafter  fhall  be  lawful  monies  or  coins  of  this 
*'  realm,  or  the  dominions  thereof,  or  of  any  other  realm,  and  by 
f*  proclamation  allowed  to  be  current  here  by  the  queen's  Ma- 
**  jefty,  her  heirs  or  fucceflbrs  :  fliall  be  taken^^  deemed,  and  ad- 
*f  judged,  by  virtue  of  this  a£^,  to  be  high  treafon." 

By  the  iZ  El.  c.  i.  §  i.  after  recitnig,  that,  fince  the  making  of 
the  ftatute  of  the  fifth  year  of  her  IVJajefty's  reign,  divei-s  evil- 
difpofed  perfons,  knowing  that  the  faid  law  ought  to  be  expound- 
ed ftri(£lly,  according  to  the  words  thereof,  and  that  like  offences 
ought  not,  by  any  equity,  to  receive  the  like  punifliments,  have 
devifed  arts  for  the  dimipiihing  of  n;oi;ie?  and  coins,  to  the  lofs 
as  well  of  her  Majefty  as  qf  her  fubjecls,  It  is  enacted,  *'  That  if 
any  perfon  (hall,  from  aiul  after  the  lifth  day  of  May  next 
coming,  for  wicked  lucre  and  gain's  fake,  by  any  art,  way,  or 
means  whatfoever,  impair,  diminlih,  falfify,  fcale,  or  lighten 
the  proper  monies  or  coins  of  this  realm,  or  any  the  dominions 
thereof,  or  the  monies  or  coins  of  any  othei"  reajm,  allowed  to 
be  current  at  the  time  of  the  offence  committed  within  this 
realms  or  any  of  the  dominions  of  the  fame,  by  the  proclama- 
tion of  the  queen's  Majefty,  her  heirs  or  fucceffors  ;  every  fuch 
offence  fliall  be  taken,  adjudged,  and  deemed  to  be  high  trea- 
fon." 

By  the  8^9  W.  3.  c.  26.  §  7.  [made  perpetual  by  7  u^;ui.  [(^j)  Hugh 
c.   25.]  after  reciting,  that,    notwithftanding  the   laws  in  force  •^^"^''j'' r^' 
againfl  counterfeiting  the   monies  and  coins  of  this   realm,  this  having  in 
offence  doth  daily  increafe,  it  is  enabled,    "  That  no  fmlth,  en-  i^'s  poiief- 
*'  graver,   founder,   or  other  perfon  or  perfons  whatfoever,  (other  .  °"  "  ""^^ 

^<      1  1  I  '  11  1  ,  I     •  mould  of 

*'  than  and  except  the  perions  employed,  or  to  be  employed,  m  or  <«  jead." 

*'  for  his  Majefty's  mint  or  mints,  in  the  Tower  of  London^  or  Asthewords 
*'  elfewhere,  and  for  the  ufe  and  fervice  of  the  faid  mints  only;  ]'  '"^"''^  p/ 
"  or  perfons  lawfully  authorized  by  the  Lords  Commiffioners  of  arc  omitted 
**  the  Treafury,  or  Lord  HlghTreafurer,  for  the  time  being,)  (hall  '"  thelaft 
f  knowingly  make   or  mend,  or  begin  or  proceed   to  make  or  f,.A'i'^n°^f 
^'  mend,  or  affift  in  the  making  or  mending  of  any  puncheon,  the  aft,  it 
**  counter-puncheon,  matrix,  flamp,  die,  pattern,  or  mould  (a)  of  "-^s  fubmlt- 
**  fleelj'iron,  filver,  or  other  metal  or  metals,  or  of  fpaud,  fine  ^'"'.':"'^" 

-,,..,  ,  r  '         ^    opinion  or 

*'  founders  earth,  land,  or  any  other  materials  whatfoever,  in  or  thejudgcs, 
"  upon  which  there  fhall  be,  or  be  made  or  impreffed,  or  which  ^^^>  ^''°" 
*'  will  make  or  imprefs  the  figure,  (lamp,  refemblance,  or  fimili-  w'^ouid'-ia 
"  tude,  of  both  or  either  of  the  fides  or  flats  of  any  gold  or  filver  compnied    * 
*'  coin  current  within  this  kingdom ;  nor  {hall  knowingly  make  ^"^^^  '^* 
**  or  mend,  or  begin  or  proceed  to  make  or  mend,   or  affifl  in  f^^^^J^ 
**  the  making  or  mending,  of  any  edger  or  edging  tool,  inftru-  "other "tool 
**  ment  or  engine,  not  of  common  ufe  ip  any  trade,   but  con-  ''  "•■  J"'^'"- 
**  trived    for  marking  of  money  round  the  edges  with  letters,  ^  ^ove 


**  by  force  of  a  fcrew  out  of  flatted  bars  of  gold,  filver,  or  other  be  fo  com- 

**  rxietal  j 
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prifed.vvhe.  "  metal ;  nor  fliall  knowingly  buy  or  fell,  hide  or  conceal,  or 
^^"Ia  "  without  lawful  authority  or  fufficient  exctife  for  that  purpofe 

bedefcribed  "  knowingly  have  in  his,  her,  or  their  houfcs,  cuftody,  or  pof- 
in  the  in-  '*  feflion,  any  fuch  puncheon,  counter-puncheon,  matrix,  (lamp, 
di(Elmentas  a  ^jg^  edger,  cutting  engine,  or  other  tool  or  iuflrument,  before 
*'  iniiru-  "  nientioned  ;  and  if  any  fmith,  engraver,  founder,  or  other  per- 
*'  ment'*  *'  fon  or  perfons  whatfoever,  (other  than  and  except  as  aforefaid,) 
mentioned  «  ^^jj  offend  in  any  of  the  matters  or  things  aforefaid,  then  all 
»ute?— The  "  and  every  fuch  offender  and  offenders  fhall  be,  and  is  and  are 
Judges  were  <«  hereby  adjudged  to  be,  guilty  of  high  treafon." 

unanimous, 

firft,  That  this  mould  was  a  tool  or  inftruninit  mentioned  in  the  fjrmer  part  of  the  ftatute,  and  there* 
fore  comprifed  under  the  general  words,  /ind,  fecondly,  Th^t,  as  it  is  exprefily  mentioned  by  name  in 
the  firft  claufe,  with  rerpect  to  the  malcjug  or  mending,  it  need  not  be  averred  to  be  a  tool  or  inftrumciit 
fo  mentioned.  2  Bl.  Rtp.  809.  So  alio  in  liie  fame  cafe,  whether  a  mould,  iiaving  only  a  refemblance 
•f  the  coin  inverted,  was  not  an  inftrumenf,  which  would  mijie  and  w:[:rejs  the  refemblance  rather  than 
one  on  which  the  rcdmb'ance  was  maoc  and  imprell'cd,  (whicli  was  the  way  it  was  laid  in  this  indi£t- 
ment,)  the  ftatute  feeniing  to  diftinguilh  between  fuch  as  will  make  or  imprefs  the  fimilitude,  &c.  as  a 
matrix,  die,  or  niould  \  and  futli  on  which  the  fame  is  made  or  impiefled,  as  a  puncheon,  &c.  A 
great  majori(y  of  the  judge?  thought  the  indiftnient  good,  bccaufe  ihc Jliunp  of  the  coin  was  certainly 
imprefl'ed  on  the  mould;  but  they  thought  it  wciulcj  have  been  more  accurate,  had  it  charge^".* 
•'  mould  that  would  make  and  imprels  the  fimilitude,"  &c.  And  in  this  opinion,  fome,  who  of*^  - 
wife  doubted,  acquiefced.  2  Bl.  P».ep.  8z2.  But  an  inftrument  wbicli  would  o.Uy  imprefs  the  figure  of 
•nly  part  of  one  fide  of  the  coin,  it  not  within  the  ftatute.     Ca.  temp.  Kardw.  371.  J 

By  §  2.  it  is  enacted,  "  That  if  any  perfon  or  perfons  what- 
**  foever  fiiall,  without  lawful  authority  for  that  purpofe,  wit- 
"  tingly  or  knowingly  convey,  or  affift  in  conveying,  out  of  his 
**  Majefly's  mint  in  the  Tower  of  London,  or  out  of  any  other  of 
*'  his  Majefly's  mints,  any  puncheon,  counter-puncheon,  matrix, 
**  die,  (lamp,  edger,  cutting  engine,  prefs,  or  other  tool,  engine, 
*'  or  inftrument,  uied  for  or  about  the  coining  monies  there,  or 
*•  any  ufeful  part  of  fuch  tools  or  inftruments,  that  then,  as 
*'  well  the  faid  perfon  and  perfons  fo  offending,  as  alfo  all  and 
*'  every  perfon  and  perfons  knowingly  receiving,  hiding,  or  con- 
"  cealing  the  fame,  (hall  be,  and  is  and  are  hereby  adjudged  to 
*'  be,  guilty  of  high  treafon." 

By  §  q.  it  is  enacted,  "  That  if  any  perfon  or  perfons  (other 

**  than  the  perfons  employed  in  his  Majelty's  mint  or  mints,  or 

**  fuch  as   (hall  have  authority   from  the  Lords  Commiffioners  of 

**  the  Treafury,  or  the  Lord  High  Treafurer,  for  the  time  being} 

**  (hall  mark  on  the  edges  any  of  the   current  coin  of  this  king- 

*'  dom,  or  if  any  perfon  or  perfons  whatfoever  fhall  mark  on  the 

*'  edges  any  of  the  diminiflied  coin  of  this  kingdom,  or  any  coun- 

,  ♦*  terfeit  coin  refembling  the  coin  of  this  kingdom,  with  letters 

**  or  grainings,  or  otixer  marks  or  figures,  like  unto  thofe  on  the 

*'  edges  of  money  coined  in  his  Majefly's  mint  •,  every  fuch  offence 

"  (hall  be,  and  is  hereby  adjudged  to  be,  high  treafon." 

[It  has  been       By  §  4.  it  is  enabled,  "  That  if  any  perfon  or  perfons  what- 

refoived         <(  foever  (liall  colour,  gild,  or  cafe  over,  with  gold  or  filver,  or 

claufe  of  the  *'  with  any  wa{h  or  materials  producing  the   colour  of  gold  or 

rtatute,  that  «  filvcr,  any  coin   refembling  any  of  the  current  coin  of  this 

"'?!'"'?*■    "  kingdom,  or  any  round  blanks  of  bafe  metal,  or  of  coarfe  gold 

theri'heco-    "  or  filvcr,  of  z  fit  fizc  and  figure   to  be   coined  into  counterfeit 

k-r  i,g  tc     «  milled  money,  refembling  any  of  the  gold  or  filver  coin  of  this 

*'  kingdom  j 
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<*  kingdom  ;  or  if  any  perfon  or  perfons  fhall  gild  over  any  filver  effbfted  im- 

"  blanks,  of  a  fit  fize  to  be  coined  into  pieces  refembling  the  cur-  ji^^^^teiy 

**  rent  gold  coin  of  this  kingdom  j  all  and  every  fuch  perfon  and  ternarand*' 

**  perfons  fo  offending  fhall  be,  and  is  and  are  hereby  adjudged  fuperficiai 

*'  to  be,  guilty  of  high  treafon."  orSi^* 

tently  by  extraftion  from  the  application  of  aquafortis,  or  other   chemical  power.     Rex  v.  Lacy  aii4 
Parker,  O.  B,   6  Dec.  1776.  Leach's  Hawkins,  c.  17.] 

By  the  15  G.  2.  r.  28.  §1.  it  is  enacted,  "  That  if  any  perfon 
*'  whatfoever  fhall,  after  the  twenty-ninth  day  of  Septemhtr  one 
**  thoufand  feven  hundred  and  forty-two,  wafli,  gild,  or  colour 
•*  any  of  the  lawful  filver  coin  called  TkJhiUwg  or  zjlxpeticey  or  any 
*'  counterfeit  or  falfe  fhilling  or  fixpence,  or  add  to  or  alter  the 
**  impreffion,  or  any  part  of  the  impreflion,  of  either  fide  of  fuch 
**  lawful  or  counterfeit  fhilling  or  fixpence,  with  intent  to  make 
*'  fuch  fhilling  refemble,  look  like,  or  pafs  for  a  piece  of  lawful 
**  gold  coin  called  a  guinea;  or  with  intent  to  make  fuch  fixpence 
"  refemble,  look  like,  or  pafs  for  a  piece  of  lawful  gold  coin  called 
*'  a  half-guinea  ;  or  fhall  file,  or  any  ways  alter,  wafn,  or  colour, 
**  any  of  the  brafs  monies  called  halfpence  or  farthings ^  or  add  to 
*<  or  alter  the  impreflion,  or  any  part  of  the  impreflion,  of  either 
*'  fide  of  a  halfpenny  or  farthing,  with  intent  to  make  a  half- 
*'  penny  refemble,  look  like,  or  pafs  for  a  lawful  fhilling  ;  or  with 
"  intent  to  make  a  farthing  refemble,  look  like,  or  pafs  for  a  law- 
«  ful  fixpence ;  the  perfon  or  perfons  fo  offending  in  any  of  the 
"  matters  aforefaid,  fhall  be,  and  is  and  are  hereby  adjudged  to 
**  be,  guilty  of  high  treafon." 

It  feems  to  have  been  always  the  better  opinion,  that  only  gold  a  Inft.  577;. 
or  filver  coins  are  the  king's  money  within  the  meaning  of  the  1,  Hawk. 

Some  doubt  feems  formerly  to  have  been  entertained,  whether  ih.h.P.c. 
the  counterfeiting  of  copper  money,  made  current  by  proclamation,  -'  i- 
were  not  high  treafon. 

In  order  to  remove  all  doubt  concerning  this  matter,  it  is  by 
the  15  G.  2.  c.  28.  §6.  declared,  "  That  the  coining  or  counter- 
**  feiting  any  of  the  copper  money  of  this  kingdom  is  only  a  mif- 
**  demeanour." 

It  has  already  been  obferved,  that  the  counterfeiting  of  the  Antc,p.i25. 
great  feal  is  not  high  treafon,  unlefs  the  counterfeit  feal  be  like 
the  true  great  feal. 

There  feems  to  be  equal  reafon  to  hold,  that  the  counterfeiting 
of  money  is  not  high  treafon,  unlefs  the  counterfeit  money  be 
like  the  true  money  :  for  the  word  counterfeit  implies  a  likenefs  ; 
and  if  there  be  not  a  likenefs,  there  is  very  little  danger  of  impo- 
fition  or  fraud  from  the  counterfeit  money. 

It  is  moreover  faid  in  one  book,  that  it  is  a  counterfeiting  with-  iH.H.P.C. 
in  the  meaning  of  the  25  Ed.  3.  Jl.  5.  c.  2.  although  the  counter-  ^'S* 
feit  money  be  not  exactly  like  the  true  money ;  from  whence  it 
may  fairly  be  inferred,  that  a  likenefs  is  n?ce  Jary. 

And 
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And  fliat  clauie  of  ilie  25  luL  3.7?.  5.  r.  2.  vliich  makes  It  high 
treafoii  to  bring  counterfeit  money  into  the  realm,  has  in  it  thefc 
words  ccunterfcit  to  the  imney  0/" England. 
HI.  Rep.         [It  has  been  refolved,  tliat  to  counterfeit  the  imprefTion  of  half- 
a-guinea  on  a  piece  of  gold  previoufly  liammered,  not  round,  and 
not  paflablc  in  the  condition  it  was,  is  not  high  treafon  ;  for  the 
ofFence  is  incomplete.] 
Bro.  Txtii.        The  counterfeiting  of  money  is  high  treafon,  although  the  fame 
'^'init*  16     ^^  "°'  uttered  j  for  neitlier  tlic  25  Ed.  -^.Jl.  5.  c.  2.  nor  any  other 
iH.H.P.c.  of  the  flntutes  mal^e  uttering  a  part  of  the  ofFence, 

214.     I  Hawk.  p.  C.  c.  17.  §  55. 

K. PC. 127.       The  utterhig  of  counterfeit  money  was  lieretoforc  only  a  mifde- 
*^H  ^k'       rneanour,    although  the  perfon  who  uttered  fuch  rnoney  knew  it 
P.  c.  C.17.  to  be  counterfeit. 
§  56. 

But  by  the  15  G.  ?.  c.  28.  this  oflence  is,  in  fome  cafes,  made 
felony. 

(K)  Of  bringing  counterfeit  Money  into  the  Realm. 

T)  Y  the  25  Ed.  3.^.5.  c.  1.  it  is  declared  to  be  high  treafon, 
-■-^  **  If  a  man  bring  falfe  money  intQ  this  realm,  counterfeit  to 
*'  the  money  of  England,  as  the  money  called  Lu/J:>burghy  or  other 
*'  like  to  the  fald  money  of  England.,  knowing  the  money  to  be 
"  falfe,  to  mercliandize  pjr  make  payment,  in  deceit  of  our  lord 
*'  the  king  and  of  his  people." 

By  the  i  iff  2  Ph.  ^  Mav.  c.w.  after  reciting  that  many  IIl- 
difpofed  perfons  have  of  late  brought  into  this  realm,  from  parts 
beyond  the  feas,  forged  and  counterfeit  money,  like  to  fuch  coins 
of  gold  and  filver  of  other  realms,  as,  by  the  confent  of  the  king 
and  queen  our  fovereign  lord  and  lady,  are  allowed  to  be  current 
within  this  realm  ;  and  have  uttired  the  fam..*  here  by  merchant 
tiizing  and  othervvife ;  becaufe  the  faid  ill-difpofed  perfons  have 
perceived,  that  there  is  not  any  fufficient  law  provided  for  the 
condign  punifliraent  of  offenders  in  that  behalf,  it  is  enabled, 
*'  That  if  any  perfon  or  perfons  (hall  bring  from  the  parts  bo- 
**  yond  the  fea  into  this  realm,  or  into  any  of  the  dominions  of 
«'  the  fame,  any  fuch  falfe  and  counterfeit  coin  or  money,  being 
**  current  within  this  realm  as  is  aforefaid,  knowing  the  fame 
"  coin  or  money  to  be  falfe  or  counterfeit,  to  the  intent  to  utter  or 
*'  make  payment  with  the  fame,  within  this  realm  or  any  the 
*'  dominions  of  the  fame,  by  merchandizing  or  othervvife  ;  that 
<'  all  and  every  fuch  perfon  or  perfons  fo  offending  (hall  be  deem- 
*<  ed  and  adjudged  to  be   offenders  in  high  treafon." 

Bringing  counterfeit  money  into  the  realm   is  not  within  the 
,     meaning  of  thefe  ftatutes,  unlefs  it  be  like  either  the  money  of 
Englandy  or  like  fuch  money  of  other  realms  as  is  cuwnt  within 
this  realm. 

But 
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But  it  isnc/t  riece(r.uy  that  the  counterfeit  money  Iliould  be  ex-  iH.H.P.c. 
d£tly  like  the  true  money.  '^^  ■*'"*■• ' 

The  counterfeit  money  muft,  in  order  to  conftltute  this  of-  i  inft.  iS. 
fence,  be  brought  from  a  foreign  nation,  and  not  from  any  place  f  ^a^^^^* 
fubjedl  to  the  ii>;j////j  crown -,  for,  although  every  fuch  place  is,  p.c.c.'i;. 
to  many  purpofes,  diftind  from  the  realm,  and,  confequently,  a  §  67. 
bringing  into  the  realm  from  fuch  a  place  would  be  a  bringing  into 
the  realm  within  the  letter  of  the  25  Sd.  3.7?.  5.  c.  2.  or  the 
i  ^  2  Fi.  y  JlLjt:   c,    II.   the  conftruftion  has  been,  that  the 
bringing  of  counterfeit  money  from  Ireland,  or  any  place  fubje£t 
to  the  Enghjh  crown,  into  England,  is  not  fuch  a  bringing  into  the 
realm  as  is  within  the  meaning  of  either  of  thefe  ftatutes. 

It  is  laid  down  in  one  book,  that  the  bringing  of  counterfeit  3  inft.  iS. 
money  into  the  realm  from  a  foreign  nation  is  not  high  treafon  ; 
uniefs  there  be  a  merchandizing  with  or  a  payment  of  the  mo- 
ney. 

In  other  books  it  is  laid  down,  that  as  an  a£lual  merchandizing  i  H.H.P.c. 
with  or  payment  of  the  money  is  not  made  part  of  the  offence  ^^9- 
by  the  25  Ed.  3.  J},  5.  c.  c.  2.  or  by  the  1  ^  2  Fh.  ^  M.  c.  i  r.  p. crc.ir, 
the  bringing  of  counterfeit  money  into  the  realm,  with  an  in-  §  69. 
tention   to  merchandize  therewith,  or  make  payment  thereof,  is 
high  treafon ;  and  that  the  bringing  of  it  in  is  evidence  of  fuch 
intent. 

The  former,  however,  feems  to  be  the  better  opinion. 

For  in  the  25  Ed.  1*  Ji.  2.  c.  5.  the  words  are,  doth  bring  falfe 
money  into  this  realm.,  counterfeit  to  the  money  0/' England,  to  mer- 
chandize or  make  payment ;  which  feem  to  imply,  that  there  may 
be  a  bringing  of  counterfeit  money  into  the  realm,  without  an 
intention  to  merchandize  or  make  payment ;  and  if  fo,  it  would 
be  a  very  hard  conftru£lion  to  hold,  that  the  bringing  in  is  in  itfelf 
evidence  of  fuch  intention. 

And  in  the  1^2  Fh.  ^  Al.  c.  11.  the  uttering  of  counterfeit 
money,  brought  from  a  foreign  realm,  here  by  merchandizing  and 
otheriuife,  is  recited  as  part  of  the  mifchief,  which  is  by  that 
itatute  intended  to  be  remedied. 

The  uttering  of  counterfeit  money  brought  into  the  realm  from  3  Inft.  18. 
a  foreign  realm  is  not  high  treafon,  uniefs  It  be  uttered  by  the  f^JP-^-^i- 
perfon  who  brought  it  in  ;  the  bringing  of  it  into  the  realm  only  p.  c.'^c.'it. 
being  made  high  treafon.  §  6S. 


(L)  Of  flaying  certain  Officers. 

"DY  the  25  Ed.  3.  Jl.  5.  c.  2.  it  is  declared  to  be  higli  treafon, 
^^  "  If  a  man  Ib.y  the  Chancellour,  Treafurer,  or  any  jultlce  of 
"  our  lord  the  king  of  the  one  bench  or  of  the  other,  a  jullice 
*•  in  eyre  .or  of  alhze,  and  all  other  jufllces  aihgned  to  l.car  and 
**  determine,  being  in  their  places  doing  their  offices." 

The  conftruifllon  has  been,  that  this  cluufe  does  not  extenc(  to  3  Inft.  iS. 
any  officers,  except  thofe  which  are  therein  e:<prcfsly  mentioned,    ^''p^; ?''■'' 

P.C    c.  17.    §47. 
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3  inft.  i8.        It  has  been  holden,  that  the  wounding  of  one  of  the  officers 

^■f  •^-  ^7-  mentioned  in  this  claufe,  while  he  is  in  the  execution  of  his  office, 

P.  c*c.i7.  is  not  high  treafon,  unlefs  death  enfue. 

^47- 

By  the  7  j^n/i.  r.  21.  §  8.  it  is  enaded,  "  That  if  any  perfon 
*'  {hall  flay  any  of  the  Lords  of  the  SeflTion,  or  of  the  Lords  of 
*'  Jufticiary,  fitting  in  judgment  in  the  exercife  of  their  office 
**  within  Scotland,  the  doing  thereof  (hall  be  conftrued,  adjudged, 
*'  and  taken  to  be  high  treafon." 

(M)  Of  extolling  or  maintaining  the  Power  of  the 
See  of  Rome. 

T)Y  the  5  El.  c.  I.  §  2.  it  is  enafted,  "  That  if  any  perfon  or 
-^  *'  perfons,  inhabiting  or  refident  within  this  realm,  or  within 
*'  any  other  part  of  the  queen's  dominions,  after  the  firft  day  of 
♦*  April  one  thoufand  five  hundred  and  fixty-thrce,  {hall  by 
*'  writing,  cyphering,  printing,  preaching,  or  teaching,  advifedly 
"  and  wittingly  extol,  maintain,  or  defend,  the  authority,  jurif- 
**  di£^ion,  or  power  of  the  Biihop  of  Rome,  heretofore  claimed, 
**  ufed,  or  ufurped,  within  this  realm,  or  in  any  country  under 
<*  the  queen's  obeifance  -,  or  by  any  fpeech,  open  deed,  or  a£l, 
**  advifedly  and  wittingly  attribute  any  fuch  jurifdidlion,  autho- 
**  rity,  or  pre-eminence,  to  the  faid  fee  oi  Rome^  or  to  any  bifhop 
**  of  the  fame,  within  this  realm,  or  in  any  the  queen's  domi- 
*'  nions  •,  that  then  every  fuch  perfon  or  perfons,  fo  offending, 
**  {liall  incur  the  dangers,  penalties,  pains,  and  forfeiture  of  the 
"  ftatute  of  pramunire.'* 

And  by  §  10.  it  is  enabled,  "  That  if  any  fuch  offisnder,  after 
•*  fuch  convidlion  and  attainder  as  is  aforefaid,  do  eftfoons  com- 
*'  mit  or  do  the  faid  offences,  or  any  of  them,  in  manner  and 
**  form  aforefaid,  and  be  thereof  duly  convifted  and  attainted, 
"  he  fhall,  for  the  fecond  offence,  forfeit  and  fuffer  as  in  cafes  of 
*'  high  treafon." 

Dyer,  28a.  It  has  been  holden,  that  if  a  man  write  a  book  in  defence  of 
the  pope's  jurifdi£lion  within  this  realm,  and  afterwards  publifh 
it,  he  is  liable  to  the  penalties  of  this  ftatute. 

liiJ.  It  has  been  alfo  holden,  that  if  one  man,  knowing  the  purport 

of  a  book  of  this  kind  whidh  was  written  beyond  the  feas,  bring 
it  over,  and  fecretly  fell  it,  and  another,  having  read  or  heard  the 
contents  thereof,  commend  it,  they  are  both  liable  to  the  penalties 
of  this  ftatute. 

lij.  But,  if  a  man,  who  has  heard  the  contents  of  fuch  a  book,  only 

buy  and  read  it,  he  is  not  liable  to  the  penalties  of  this  ftatute. 

Sav.  46.  A  defendant,  who  had  been  convicted  of  an  offence  againft 

Siadescafe.  ^]-^[^  ftatute,  and  had  received  judgnjent  for  the  fame,  being  afked 
by  Mantuood,  Chief  Baron,  whether  he  were  ftill  of  the  fame 
opinion  ?  anfwered,  that  he  was.  It  was  holden,  at  a  meeting  of 
the  judges,  that  by  this  anfwer  he  became  guilty  of  advifedly  and 
iL'itiingly  maintaining  the  pope's  power  a  fecond  time.     But  two 

of 
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of  the  judges  were  of  opinion,  that  thefe  words,  which  were 
fpoken  in  anfwer  to  a  queftion  put  by  the  Chief  Baron,  did  not 
amount  to  a  maintaining  of  the  pope's  power  advifedly  and  iviU 
tingly  a  fecond  time. 

(N)  Of  refufing  a  fecond  Time  to  take  the  Oath  of 
Supremacy. 

"DY  the  I  El.  c.  i.^  19.  it  is  ena£led,  "  That  every  archbifliop, 
^  <*  bifhop,  and  every  other  ecclefiaftical  perfon,  officer,  and 
**  minifter-,  and  every  temporal  judge,  juftice,  mayor,  and  every 
*'  other  temporal  officer  and  miuiller,  and  every  other  perfon  re- 
**  ceiving  your  Highnefs's  fee  or  wages,  within  this  realm,  or  any 
**  your  Highnefs's  dominions,  fiiall  take  the  oath  of  fupremacy 
"  therein  fet  forth." 

By  §  20.  it  is  enabled,  "  That  if  any  fuch  perfon  ffiall  ob- 
"  ftinately  refufe  to  take  the  fame,  he  fhall  forfeit,  during  his  life, 
**  every  fpiritual  promotion,  benefice  and  office,  and  every  tem- 
**  poral  promotion  and  office,  which  he  hath  folely  at  the  time  of 
<«  fuch  refufal." 

By  the  5  El.  c.  i.  §  5.  it  is  enacted,  '*  That  all  perfons  who 
"  fhall  take  holy  orders,  or  who  (hall  be  promoted  to  any  degree 
*'  of  learning  in  any  univerfity,  within  this  realm,  or  the  domi- 
**  nions  to  the  fame  belonging  ;  all  fchool mailers  or  teachers  of 
**  children ;  all  benchers,  readers,  utter  barrifters  and  ancients, 
•*  in  any  houfe  of  court  j  all  principal  treafurers,  and  fuch  as  be 
'*  of  the  grand  company  of  every  inn  of  Chancery  ;  all  attornies, 
**  prothonotaries,  and  iilazers  ;  all  fheriffs,  efcheators,  and  feo- 
**  daries;  and  all  other  perfons,  which  Ihali  take  upon  them  or 
*'  be  admitted  to  any  office  in  the  law  ;  and  all  officers  and  mi- 
*'  nifters  of  any  court  whatfoever  ;  and  every  of  them,  fliall  take 
"  the  oath  of  fupremacy,  fet  forth  in  the  i  EI.  c.  i.  intituled, 
**  An  aEi  reftorltig  to  the  crown  the  ancieiJt  jurifdiclion  over  the  ejiate 
**  eccleftajlical  and  fpiritual.^  and  aboli/hing  all  foreign  poivers  repug- 
**  7ia7it  to  the  fame,  before  he  ffiail  be  admitted  to  take  upon  him 
**  to  ufe,  exercife,  fupply,  or  occupy  any  fuch  vocation,  office, 
*'  degree,  minifcry,  room,  or  fervice,  in  the  open  court  where- 
•*  unto  he  fhall  belong ;  and  if  he  fhall  not  belong  to  any  open 
*'  court,  then  in  an  open  place  before  a  convenient  alTembly  to 
**  witnefs  the  fame,  and  before  fuch  perfon  or  perfons,  as  fhall 
**  have  authority,  by  common  ufe  or  otherwife,  to  admit  fuch  per- 
**  fon  to  fuch  vocation,  office,  degree,  miniftry,  room,  or  fervice  ; 
**  or  elfe  before  fuch  perfon  or  perfons,  as  by  the  queen's  High- 
•*  nefs,  her  heirs  or  fuccelTors,  by  commiffion  under  the  great  feal 
**  fhall  be  named  and  affigned." 

By  §  6.  it  is  enabled,  "  That  every  archbifhop  and  bifhop  fhalj 
**  have  power  to  tender  the  faid  oath  to  every  fpiritual  and  eccle- 
"  fiaftical  perfon  within  his  diocefe." 

By  >  7.  it  is  enacted,  "  That  the  Lord  Chancellour  or  Keeper 
"  of  the  Great  Seal  for  the  time  being  fhall  and  may,  at  all  times 

"  hereafter. 
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«  hereafter,  dire£l  a  commiflion  under  the  great  feal  to  any  pef"-- 
**  foil  or  perfons,  giving  them  thereby  authority  to  tender  the; 
*'  faid  oath  to  fuch  perfon  or  perfons,  as  by  the  faid  commiflion 
'f  the  faid  commiflioners  fhall  be  authorized  to  tender  the  fame- 
«  unto." 

By  §  8.  it  is  enabled,  "  That  if  any  perfon  appointed  or  com- 
**  pellable  by  this  a£l,  or  by  the  a£l  made  in  the  faid  firft  year» 
»  <'  to  take  the  faid  oath,  to  whom  tlie  faid  oath  by  fuch  commif- 
"  fion  fliall  be  appointed  to  be  tendered,  fhall  at  the  time  of  the 
*<  faid  oath  fo  tendered  refufe  to  take  the  fame,  the  party  fo  roi 
«*  fufing  fliall  incur  the  dangers,  penalties,  pains,  and  forfeitures 
**  of  the  llatute  of  pramutiire" 

And  by  §  11.  it  is  enabled,  "  That  if  any  of  the  faid  perfons 
*•  do,  after  the  fpace  of  three  months  after  the  firfl:  tender  of 
**  the  faid  oath,  the  fecond  time  refufe  to  take  the  fame,  in  form 
**  aforefaid  to  be  tendered,  every  fuch  offender  fliall  for  the  fame 
"  fecond  offence  fuft'er  the  fame  pains,  judgment,  and  execution 
*'  as  is  ufed  in  cafes  of  high  treafon." 

But  by  §  17.  it  is  provided,  "  That  this  aft  fliall  not  extend 
«  to  compel  any  temporal  perfon  above  the  degree  of  a  baron  to 
"  take  the  faid  oath." 

And  by  §  20.  it  is  provided,  "  That  no  perfon  fliall  be  com- 
*'  pelled,  by  virtue  of  this  acl,  to  take  the  faid  oath  at  the  fecond 
"  time  of  tendering  the  fame,  except  the  fame  perfon  fliall  be 
*'  an  ecclefiailical  perfon, ,  that  fliall  have  charge,  cure,  or  office 
«'  in  the  church,  or  any  office  or  miniftry  in  any  ecclefiaftical 
**  court  of  this  realm  ;  or  fuch  perfon  as  fliall  wilfully  refufe  to 
**  obferve  the  orders  and  rites  for  divine  fervice,  that  be  autho- 
•*  rized  to  be  ufed  and  obferved  in  the  church  of  England^  after 
**  that  he  fliall  be  publickly  admoniflied  by  the  ordinary,  or  fome 
*'  of  his  officers  for  ecclefiaftical  cafes,  to  keep  and  obferve  the 
*'  fame  ;  or  fuch  perfon  as  fliall  openly  and  advifedly  deprave  by 
**  words,  writings,  or  open  fafts,  any  of  the  rites  and  cere- 
**  monies  authorized  to  be  ufed  in  the  church  of  England ;  or 
*•  fuch  perfon  as  fliall  fay  or  hear  the  private  niafs  prohibited  by 
**  the  laws  of  this  realm." 

By  the  i  W.i^  M.f.  i.  r.  8.  §  2.  all  former  ftatutes,  fo  far  as 
they  concern  the  oath  of  fupreniacy,  are  repealed,  and  the  faid 
oath  is  abrogated. 

But  by  §  2.  it  it  enafted,  "  That  all  perfons  (other  than  fuch 
*'  concerning  whom  provifion  fliall  be  made  in  this  aft,  or  in  any 
*'  other  aft  of  this  feflion  of  parliament)  who  fliall  hereafter 
*'  be  admitted  into  any  office  or  employment,  ecclefiaftical  or 
**  civil,  or  come  into  any  capacity,  in  refpeft  or  by  reafon  whereof 
«*  they  fliould  have  been  obliged,  by  any  ftatute,  to  take  the  faid 
**  abrogated  oath,  fliall  take  the  oaths  by  this  aft  required  to  be 
**  taken,  in  fuch  manner,  at  fuch  times,  before  fuch  perfons, 
*♦  and  in  fuch  courts  and  places,  as  they  ought  to  have  taken  the 
"  faid  oath  iTi  cafe  the  fame  had  not  been  abrogated  :  and  that 
**  every  fuch  perfon,  who  fliall  negleft  or  refufe  to  take  the  fame, 
«*  (hall  incur  and  be  liable  to  the  fame  penalties,  forfeitures, 
15  *'  difabilities. 
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^^  dirablllties  and  Incapacities,  as  by  any  fuch  ftatute  were  ap- 
*^  pointed  for  or  upon  negle£l  or  refufal  to  take  the  faid  oath." 

By  this  ftatute  every  perfon,  who  was  before  obliged  to  take 
the  oath  of  fupremacy,  is  obliged  to  take  the  oaths  by  this  att  ap- 
pointed to  be  taken  ;  and  is,  in  cafe  of  refufal,  rendered  liable  to 
the  fame  penalties y  forfeitures ^  difabilkies^  and  incapacities^  as  he  v/as 
before  liable  to,  for  refufing  to  take  the  oath  of  fupremacy. 

But  as  It  is  not  faid,  that  he  fliall  fuffer  the  fame  pains,  judg- 
ment, and  execution,  as  is  ufed  In  cafes  of  high  treafon,  which 
are  the  words  of  the  5  Eliz.  cap.  i.  or  tliat  he  fluU  fuffer  as  in 
cafes  of  high  treafon,  which  are  the  words  generally  made  ufe  of 
in  ftatutes  making  offences  high  treafon,  it  may  be  fairly  infer- 
red, that  the  refufing  a  fecond  time  to  take  the  oath  of  fupremacy  ■ 
has  not,  fince  the  making  of  the  i  W.  &  M.fl.  8.  c.  8.  been  high 
treafon. 

It  Is  moreover  provided  by  the  5  El.  c.  2.  §  10.  "  That  this 
**  a£l,  or  any  thing  therein  contained,  or  any  attainder  to  be  had 
*'  by  virtue  of  this  a6l,  fhall  not  extend  to  make  any  corruption 
•*  of  blood,  the  difinheriting  of  any  heir,  forfeiture  of  dower, 
"  nor  to  the  prejudice  of  the  right  or  title  of  any  perfon  or  per- 
"  fons,  other  than  the  right  or  title  of  the  offender  or  offenders, 
<'  during  his  or  their  natural  lives  only." 

But  there  is  not  fuch  a  provifion  in  the  r  W.  (5*  M.f:.  i.  cap.  8. 

The  confequence  would  be,  that,  if  a  fecond  refufal  to  take 
the  oaths  by  the  latter  a(Cl  required  to  be  taken  in  lieu  of  the 
abrogated  oath  of  fupremacy  were  at  this  day  high  treafon,  the 
punlfhment  of  fuch  offence  would  be  more  fevere,  than  It  was 
before  the  making  of  the  i  W.  ^  M.f.  i.  r.  8.  which  is  con- 
trary to  the  fpirit  of  that  (latute,  and  of  the  time  In  which  it  was 
made* 

(O)  Of  putting  a  Popifh  Bull  in  Ure. 

T)Y  the  13  Eliz.  c.  2.  §  2'  '^^'^^  enafted,  "  That  if  any  perfon 
•*-'  "  fliall  obtain  from  the  bifhop  o(  Romcy  or  any  of  his  fuCr- 
*'  ccfTors,  any  bull,  writing,  or  Inflrument ;  or  fliall  publifli  or 
*'  put  in  ure  any  fuch  bull,  writing,  or  inflrument ;  that  every 
"  fuch  offence  fhall  be  deemed  and  adjudged  to  be  high 
"  treafon." 

By  the  fame  feclion  It  is  enabled,  *'  That  the  procurers,  abet- 
*'  tors,  and  counfellors,  to  the  committing  of  the  faid  offences, 
*'  fliall  fuffer  as  In  cafes  of  high  treafon." 

And  by  §  4.  It  Is  enafted,  **  That  every  aider,  comforter,  or 
*<  malntainer,  of  any  offender  agalnft:  this  a£l,  after  the  com- 
*'  mitting  of  any  of  the  faid  offences,  fliall  incur  the  pains  and 
l^  penalties  of  the  ftatute  of  pramumre.'\ 
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(P)  Of  reconciling  any  Perfon,  or  being  reconciled, 
to  the  See  of  Rome, 

"DY  the  23  Eliz.  c.  I.  5  I.  after  reciting  that  fince  the  ftatute 
^  made  in  the  thirteenth  year  of  the  reign  of  the  queen,  for 
preventing  the  putting  of  popifli  bulls  in  ure,  divers  evil-afFe£led 
perfons  have  pra£lifed  other  means  than  by  bulls,  to  w^ithdraw 
the  queen's  fubjefls  from  their  natural  obedience  to  her  majefty, 
to  obey  the  ufurped  authority  of  the  fee  of  Rome,  it  is  ena£ted, 
'*  That  if  any  perfon  fliall  have,  or  pretend  to  have  power,  or 
**  (hall  by  any  means  put  in  practice,  to  abfolve,  perfuade,  or 
**  withdraw',  any  of  the  queen's  fubjecls,  or  any  within  her 
*'  realms,  from  their  natural  obedience  to  her  majefty  ;  or  to 
*'  withdraw  any  of  them,  for  that  intent,  from  the  religion  now 
**  eftablifhed  to  the  Romj/h  religion  ;  or  to  move  any  of  them,  to 
**  promife  any  obedience  to  any  pretended  authority  of  the  fee 
**  of  Romcy  or  of  any  other  prince,  ftate,  or  potentate,  to  be  had 
**  or  ufed  within  her  dominions  ;  or  fhall  do  any  overt  a6l,  for 
«  that  intent  or  purpofe  ;  that  then  every  fuch  perfon  fhall  fufFer 
**  as  in  cafes  of  high  treafon." 

And  by  the  fame  feclion  it  is  enadled,  "  That  if  any  perfon 
**  fliall,  by  any  means,  be  willingly  abfolved  or  withdrawn  as 
**  aforefaid,  or  willingly  be  reconciled,  or  (hall  promife  any  obe- 
«'  dience  to  fuch  pretended  authority,  prince,  ftate,  or  potentate, 
**  as  is  aforefaid,  that  then  every  fuch  perfon  fliall  fufFer  as  in 
**  cafes  of  high  treafon." 

By  the  fame  feclion  it  is  ena(5i:ed,  "  That  the  procurers  and 
*'  counfellors  unto  any  of  thefe  offences  fliall  fuffer  as  in  cafes  of 
«<  high  treafon." 

And  by  §.  3.  it  is  enafted,  "  That  any  perfon,  who  fliall  wit- 
«*  tingly  be  aider  or  maintalner  of  any  perfon  fo  offending, 
**  knowing  the  fame,  fliall  fuffer  as  in  cafes  of  mifprifion  of  high 
"  treafon." 
$•».  3.  pl.9.  It  has  been  holden,  that  the  bare  pretending  to  abfolve  a  fub- 
Ompion  s  jg£^  fj.Qjj,  j^jg  natural  allegiance,  without  an  a£tual  perfuading  him 
to  withdraw  the  fame ;  and  that  the  aQual  perfuading  of  a  fub- 
je£l  to  withdraw  his  natural  allegiance,  without  pretending  to  a 
power  of  abfolving  him,  are  both  high  treafons  within  the  mean- 
ing of  this  ftatute. 

By  the  3  Ja,  i.  cap.  4.  §  22.  it  is  enafled,  *'  That  if  any  perfon 
«*  fliall,  either  upon  the  leas  or  beyond  the  feas,  or  in  any  other 
<'  place  within  the  dominions  of  the  king's  majefty,  his  heirs  or 
**  fucceffors,  put  in  practice  to  abfolve,  perfuade,  or  withdraw 
**  any  of  the  fubjeds  of  the  king's  majefty,  or  of  his  heirs  and 
««  fucceffors,  from  their  natural  obedience  to  his  majefty,  his 
"  heirs  or  fucceffors  ;  or  to  reconcile  them  to  the  fee  of  Rome  ; 
"  or  to  move  them,  or  any  of  them,  to  promife  obedience  to  any 
•*  pretended  authority  of  the  fee  of  Rome,  or  to  any  other  prince, 
"  ftate,  or  potentate  ;  that  then  every  fuch  perfon  (hall  fuffer  as 
**  in  cafes  of  high  treafon.'* 

And 
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And  by  §  23.  it  is  ena£led,  "  That  if  any  fuch  perfon  as  afore- 
**  faid  {hall  be,  either  upon  the  fea  or  beyond  the  feas,  or  in  any 
*'  other  place,  within  the  dominions  of  the  king's  majefty,  his 
**  heirs  or  fucceflbrs,  willingly  abfolved,  or  withdrawn,  as  afore- 
•*  faid  ;  or  willingly  reconciled  j  or  fliall  promife  obedience  to 
•*  any  fuch  pretended  authority,  prince,  (late,  or  potentate  ;  that 
*'  every  fuch  perfon  fhall  fuffer  as  in  cafes  of  high  treafon." 

But  by  §  24.  it  is  provided,  '^  That  this  lafl;  claufe  fliall  not 
**  extend  to  any  perfon  whatfoever,  who  (liall  be  reconciled  to 
**  the  fee  of  Rome  as  aforefaid  (for  and  touching  the  point  of  be- 
**  ing  reconciled  only)  that  {hall  return  into  this  realm,  and  within 
**  fix  days  after  fuch  return,  before  the  bifnop  of  the  diocefe,  or 
**  two  juftices  of  the  peace  jointly  or  feverally  of  the  county 
*'  where  he  {hall  arrive,  fubmit  himfelf  to  his  majelly  and  his 
*'  lav/s  ;  and  take  the  oath  of  fupremacy,  fet  forth  by  an  a£t 
*'  made  in  the  firft  year  of  the  reign  of  the  late  Qu_een  Elizabeth, 
*'  and  alfo  the  oath  of  allegiance  before  fet  forth  in  this  a£l." 

By  the  i  W.  ^  M.fat.  i.  cap.  8.  §  2.  all  ftatutes,  fo  far  as 
they  concern  the  oath  of  fupremacy,  are  repealed,  and  the  faid 
oath  is  abrogated. 

A  perfon,  who  has  been  reconciled  to  the  fee  of  Rome,  is,  by 
the  abrogation  of  the  oath  of  fupremacy  fet  forth  by  the  aft  made 
in  the  {irfl:  year  of  Queen  Elizabeth,  prevented  from  complying 
literally  with  the  terms  of  the  provifo  contained  in  the  3  Ja.  i. 
c.  4.  §  24. 

There  could  fcarce  have  been  a  doubt,  that  the  taking  of  the 
oaths,  required  by  the  i  IV.  iff  M.Jl.  5.  c.  8.  to  be  taken  in  the 
room  of  the  oaths  of  fupremacy  thereby  abrogated,  would  at  this 
day  anfwer  every  purpofe,  which  the  taking  of  the  abrogated 
oath  would  heretofore  have  done. 

But  to  remove  all  poflibility  of  doubt  as  to  tins  matter,  it  is  by  [But  fee 
the  I  ?r.  y  M.J.  I.  f.  8.  §  4.  enaded,  «  That  all  perfons  (other  |J;'  \'J^'  3* 
**  than  fuch  concerning  whom  provifion  {liall  be  made  in  this  aft, 
"  or  in  any  other  adl  of  this  feflion  of  parliament)  who  fhall 
**  hereafter  come  into  any  capacity,  in  refpe£l  or  by  reafon 
*'  whereof  they  would  have  been  obliged,  by  the  faid  ftatutes,  to 
•*  take  the  faid  abrogated  oath,  {liall  take  the  oaths  required  by 
**  this  act  to  be  taken,  in  fuch  manner,  at  fuch  times,  before 
•*  fuch  perfons,  ancl  in  fuch  places,  as  they  ought  to  have  taken 
•*  the  faid  abrogated  oath,  in  cafe  the  fame  had  not  been  abro- 
«'  gated." 

(Q^)  Of  receiving  Popifh  Orders  or  Education. 

"DY  the  27  Eliz.  cap.  2.  §  3.  it  is  enaded,  "  That  it  fhall  not  [See  ft. 
-*-'  "  be  lawful  for  any  jefuit,  feminary  prieft,   or  other  prlefl,  3*  G.  3. 
*'  deacon,  or  religious  or  ecclefiaftical  perfon  whatfoever,  being    '  ^  '  ^  *''' 
*•  born  within  this  realm,  or  any  other  her  highnefs's  dominions, 
**  hereafter  to  be  made,   ordained,  or  profe{red,  by  any  authority 
•*  or  jurifdiftion  derived,  challenged,  or  pretended,  from  the  fee 
"  of  Kome^  by  or  of  what  name,  title,  or  degree,  foever  the  fame 
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**  fliall  be  called  or  kiiov/n,  to  come  into,  be»  or  remain  In  any 
**  part  of  this  realm  or  any  other  her  highnefs's  dominions,  other 
**  than  in  fuch  fpecial  cafes,  and  upon  fuch  fpecial  occafions 
**  only,  and  for  fuch  time  only,  as  is  exprefled  in  this  a£l ;  and 
"  if  he  do,  that  then  every  perfon  fo  offending  fliall  fuffer  as  in 
*'  c;ifes  of  high  treafon." 

By  by  §  lo.  it  is  provided,  «'  That  this  ad  fhall  not  extend  to 
*•  any  fuch  religious  or  ecclefiaftical  perfon  beforementioned,  as 
*'  (hall  within  three  days,  after  he  fliall  come  into  this  realm, 
*'  or  any  other  her  highnefs's  dominions,  fubmit  himfelf  to  fomc 
"  archbifliop  or  bifliop  of  this  realm,  or  to  fome  juftice  of  the 
"  peace  within  the  county  where  he  fhall  arrive  and  land,  and 
*'  do  tliereupon  truly  and  fmcerely,  before  the  fame  archbilhop, 
*<  bidiop,  or  juftice  of  the  peace,  take  the  cath  of  fupremacy  fet 
*'  fortii  in  an  a<fl  made  in  the  firfb  year  of  her  highnefs's  reign, 
*<  and  by  writing  under  his  hand  confefs  and  acknowledge,  and 
**  from  thenceforth  continue,  his  due  obedience  to  her  Majefty's 
*'  laws,  flatutes,  and  ordinances,  made  or  to  be  made  in  caufes 
*'  of  religion." 

It  is  however  by  §  1 6.  provided,   '*  That  if  any  perfon,  fubmit- 

*'  ting  himfelf  as  aforefaid,   do  at  any  time,  within  the  fpace  of 

"  ten  years  after  fuch  fubmiffion,  come  within  ten  miles  of  fuch 

*'  place  where  her  majefty  fhall  be,  without  fpecial  licence  from 

*'  her  majefty  in  writing  under  her  hand  ;  that  then  fuch  perfon 

*'  fhall  take  no  benefit  of  his  faid  fubmiflion,  but  the  fame  fhall 

«'  be  void." 

Raym.  377.       It  has  been  holdcn,  that  if  a  perfon,  who  comes  within  the 

Oceanian's     defcription  of  this-  Itatute,  being  in  a  fhip  with  defign  to  go  to 

1  Hawk.       Ireland,  be  driven  by  a  florm  into  England  and  immediately  ap- 

c.  17.  §83.  prehended,  he  is  not  guilty  of  high  treafon;  for  his  defign  was 

to  go  into  Ireland ;  and  fuch  perfon  can  never  be  faid  to  come 

into,   be,   or  remain  in  England,   within   the    meaning  of  this 

flatute  ;  becaufe  it  happened,  that  he  was  forced  into  England 

by  the  a6t  of  God,  and  was  againft  his  will  detained  there  as  a 

prifoner. 

By  the  2n  Eliz.  cap.  2.  §  5.  it  is  enac\:ed,  "  That  if  any  of  her 
**  majefty's  fubje(fl:g,  not  being  fuch  a  religious  or  ecclefiaftical 
'*  perfon  as  is  in  this  acl  beforementioned,  who  hereafter  fhall  be 
"  of  or  brought  up  in  any  college  of  jefuits  or  feminary  already 
*'  ereded  and  ordained,  or  hereafter  to  be  ereded  and  ordained, 
*•  in  the  parts  beyond  the  feas,  or  out  of  this  realm  in  any  foreign 
**  parts,  fhall  not,  within  fix  months  next  after  proclamation 
**  made  in  that  behalf  in  the  city  of  London  under  the  greal  feal 
**  of  England,  return  into  this  realm,  and  within  two  days  next 
*'  after  fuch  return,  before  the  bifhop  of  the  diocefe,  or  two  juf- 
"  tices  of  the  peace  of  the  county  where  he  fhall  arrive,  fubmit 
«'  himfelf  to  her  majefly  and  her  laws,  and  take  the  oath  of 
**  fupremacy  fet  forth  in  an  acl  made  in  the  firft  year  of  her 
*'  reign  ;  that  then  every  fuch  perfon,  who  fhall  otherwife  return, 
**  come  into,  or  be  in  this  realm,  or  any  other  her  highnefs's  do- 
*'  minions,  for  fuch  offence  of  returning  into,  or  being  in  the 
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**  realm,  or  any  other  her  Highnefs's  dominions,  M'lthout  fubmif- 
**  fion  as  aforeiaid,  (hall  fuft'er  as  in  cafes  of  high  treai'on." 

By  the  i  IF.  ^  M.fiat.  i.  cap.  8.  all  ftatutes,  fo  far  as  they 
concern  the  oath  of  fupremacy,  are  repealed,  and  the  faid  oath  is 
abrogated. 

But,  as  it  has  been  before  obferved,  in  the  cafe  of  being  recon- 
ciled to  the  fee  of  Roniey  the  taking  of  the  oaths,  required  by  the 
1  W.  l^  M.  Jlat.  I.  cap.  8.  to  be  taken  in  lieu  of  the  oaths  of 
fupremacy  and  allegiance  thereby  abrogated,  does  at  this  day  an- 
fwer  every  purpofe  which  the  taking  the  oath  of  fupremacy  would 
heretofore  have  done. 

(R)  Of  denying  the  Power  of  Parliament  to  limit 
the  Succeffion  of  the  Crown. 

T>Y  the  6  Ann.  cap.  7.  §  i.  it  is  enabled,  «  That  if  any  perfon 
•^  "  or  perfons  fliall  malicioufly,  advifeuly  and  direcSlly,  by  writ- 
**  ing  or  printing,  maintain  and  affirm,  that  the  kings  or  queens 
*'  of  this  realm,  with  and  by  the  authority  of  parliament,  are  not 
*'  able  to  make  laws  and  ftatutes,  of  fufficient  force  and  validity 
"  to  limit  and  bind  the  crown,  and  the  defcent,  limitation,  in- 
*'  heritance,  and  government  thereof;  every  fuch  perfon  or  per- 
"  fons  (hall  fuffer  as  in  cafes  of  high  treafon." 

(S)  Of  affirming  that  a  Perfon,  not  in  the  Succeffion 
as  by  Law  eftablifhed,  hath  any  Right  to  the 
Crown. 

T>Y  the  6  Ann.  cap.  7.  §  I.  it  is  ena£led,  **  That  if  any  perfon 
■'-'  '*  or  perfons  (hall  malicioufly,  advifedly,  and  directly,  by  writ- 
*'  ing  or  printing,  maintain  and  affirm,  that  our  fovereign  lady 
**  the  Queen  is  not  the  lawful  or  rightful  Queen  of  thefe  realms  ; 
"  or  that  the  pretended  Prince  of  Wules^  who  now  (tiles  himfelf 
*'  King  of  Great  Britain^  or  King  of  England,  by  the  name  of 
**  James  the  Third,  or  King  of  Scotland  by  the  name  of  James  the 
**  Eighth,  hath  any  right  or  title  to  the  crown  of  thefe  realms,  or 
**  that  any  other  perfon  or  perfons  hath  or  have  any  right  or  title 
**  to  the  fame,  otherwife  than  according  to  an  acl  of  parliament, 
**  made  in  England  in  the  firft  year  of  the  reign  of  their  late 
*'  Majefties  King  William  and  Queen  Mary  of  ever  blefied  and 
**  glorious  memory,  intituled.  An  aEl  declaring  the  rights  and 
*'  liberties  of  the  fubjeEl.,  and  fettling  the  fuccejfwn  of  the  crown  ,•  and 
*'  one  other  adl,  made  in  England  in  the  twelfth  year  of  the  reign 
**  of  his  faid  late  Majefty  King  Wiliiani  the  Third,  intituled,  y/« 
**  aci  for  the  further  limitation  of  the  croivn^  and  better  fecuring  the 
**  rights  and  liberties  of  the  Jubjccl ;  and  the  adls  lately  made  in 
**  England  and  Scotland  mutually  for  the  union  of  the  kingdoms  j 
f*  every  fuch  perfon  (hall  fuffer  as  in  cafes  of  hi^^h  treafon." 
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(T)  Of  endeavouring  to  hinder  the  Perfon,  next  in 
the  Succellion  as  by  Law  eftabliihed,  from  fuc- 
ceeding  to  the  Crown. 

T>  Y  the  I  Ann. J}.  2-  c.  \'].  §  3.  it  is  enafted,  *'  That  if  any 
■*^  *'  perfon  or  perfons  fhall  endeavour  to  deprive  or  hinder  any 
"  perfon,  who  fhall  be  next  in  fuccellion  to  the  crown,  according 
**  to  the  limitations  in  an  a£l,  intituled,  An  aEl  declaring  the  rights 
**  and  liberties  of  the  fuhjecl^  and  fettling  the  fuccejjton  of  the  croiun  ; 
•*  and  according  to  one  other  a<5t,  intituled,  An  act  for  the  further 
*'  limitation  of  the  crown,  and  better  fecuring  the  rights  and  liberties 
•*  of  the  ftibjeH,  from  fucceeding  after  the  deceafc  of  her  ma- 
*'  jefty  to  the  imperial  crown  of  this  realm,  and  the  dominions 
"  and  territories  thereunto  belonging,  according  to  the  limitations 
•*  in  the  before-mentioned  a6ls  ;  and  the  fame  maliciouHy,  ad- 
**  vifedly,  and  dire£lly,  fhall  attempt  by  any  overt  aft  or  deed, 
«  every  fuch  offence  fhall  be  adjudged  high  treafon." 

(U)  Of  correfponding  with  the  Pretender,  or  one  of 

his  Sons. 

"D  Y  the  13  ?F.  3.  f.  3.  it  is  enaded,  «  That  if  any  of  the  fub- 
•*-*  *'  je£l:s  of  the  crown  of  England  fhall,  within  this  realm  or 
**  without,  hold,  entertain,  or  keep,  any  intelligence  or  corref- 
**  pondence,  in  perfon  or  by  letters,  mefTages,  or  otherwife, 
**  with  the  pretended  Prince  of  Wales,  or  with  any  perfon  or  per- 
**  fons  employed  by  him,  knowing  fuch  perfon  to  be  fo  employed, 
*'  or  fnall,  by  bill  of  exchange  or  otherwife,  remit  or  pay  any 
•*  fum  or  fums  of  money  for  the  ufe  or  fervice  of  the  faid  pre- 
•*  tended  Prince  of  Wales,  knowing  fuch  money  to  be  for  fuch 
•*  ufe  or  fervice  ;  fuch  perfon  fo  offending  fliall  be  taken,  deemed, 
*'  and  adjudged  to  be  guilty  of  high  treafon." 

By  the  17  Geo.  2.  r.  39.  §  i.  after  reciting,  that  the  elded 
fon  of  the  pretender  is  lately  arrived  in  the  French  dominions,  and 
hath  been  received  and  encouraged  by  the  French  King,  it  is  en- 
afted,  "  That  if  any  of  the  fubjeds  of  the  crown  of  Great  Bri- 
*'  tain  fhall,  within  this  realm  or  without,  hold,  entertain,  or 
«*  keep  any  intelligence  or  correfpondence,  in  perfon,  or  by  let- 
«*  ters,  mefTages,  or  otherwife,  with  the  cldefl  or  any  other  fon  or 
"  fons  of  the  faid  pretender,  or  with  either  or  any  of  them,  or 
<•  with  any  perfon  or  perfons  employed  by  the  faid  eldeft  or  other 
**  fon  or  fons  of  the  faid  pretender,  or  by  either  or  any  of  them, 
<«  knowing  fuch  perfon  to  be  fo  employed  ;  or  fhall,  by  bill  of 
*«  exchange  or  otherwife,  remit  or  pay  any  fum  or  fums  of  money 
«<  for  the  ufe  or  fervice  of  the  faid  eldeft  or  other  fon  or  fons  of 
«*  the  fiid  pretender,  or  of  either  or  any  of  them,  knowing  fuch 
<*  money  to  be  for  fuch  ufe  or  fervice ;  fuch  perfon  fo  offending 
'*  fhall  be  taken,  deemed,  and  adjudged  to  be  guilty  of  high  trea- 
*■'  fon."  i.      /  6 
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(W)  Of  correfpondlng  or  treating  with  a  Rebel  or 

Enemy. 

"DY  the  2^3  Ann,  c.  2o.  §  34.  after  reciting,  that  there  is  not 
-^  any  efFedlual  provifion  made,  for  the  government  of  her  ma- 
jcfty's  land  forces  out  of  the  realm  of  England  and  Ireland^  it  is 
enafted,  "  That  if  any  officer  or  foldier  in  her  majefty's  army 
*'  (hall,  either  upon  land  out  of  England^  or  upon  the  fea,  hold 
"  correfpondence  with  any  rebel  or  enemy  of  her  majefty,  or 
**  give  them  advice  or  intelligence,  either  by  letters,  meflages, 
**  figns,  or  tokens,  or  in  any  way  whatfoever,  or  (hall  treat  with 
*'  fuch  rebels  or  enemies,  or  enter  into  any  condition  with  them, 
*'  without  her  majefty's  licence,  or  licence  of  the  general,  lieu- 
*'  tenant-general,  or  chief  commander ;  that  then  every  perfon 
*'  fo  offending  Ihall  fuffer  as  in  cafes  of  high  treafon.'* 

(X)  Of  Petit  Treafon  in  the  general. 

p\IVERS  offences  were  heretofore  petit  treafon,  which  are  not  3  Inft.  io. 
*-^    fo  at  this  day  ;    as  piracy  by  a  fubje£l  j  a  difcovery  of  the  ^  Hawk, 
king's  counfel  by  one  of  the  grand  jurors  5   an  attempt  by  a  wife 
to  kill  her  hufband. 

By  the  25  Ed.  3.7?.  5.  c.  2.  after  declaring  the  flaying  of  a 
mailer  by  his  fervant,  the  flaying  of  a  hufband  by  his  wife,  and 
the  flaying  of  a  prelate  by  an  ecclefiaftick,  who  oweth  faith  and 
obedience  to  the  prelate,  to  be  treafons,  it  is  declared,  *'  That 
**  becaufe  many  other  cafes  of  the  like  treafon  may  happen  in 
**  time  to  come,  which  a  man  can  cannot  think  of  or  declare  at 
*'  preferit,  if  any  other  cafe,  fuppofed  to  be  treafon,  which  is  not 
*'  fpecified  above,  doth  hereafter  happen  before  any  one  of  the 
*'  juftices,  fuch  juftice  fhall  not  proceed  to  judgment  of  treafon, 
*<  until  the  cafe  be  laid  before  the  king  in  parliament,  and  it  is 
"  declared,  whether  it  ought  to  be  adjudged  a  treafon  or  other 
«  felony." 

It  does  not  appear,  that  any  offence  was,  in  confcquence  of  the 
power  given  by  this  claufe,  declared  in  parliament  to  be  petit 
treafon. 

And  by  the  i  Mar.  y?.  i.  r.  i.  §  3.  it  is  enadled,  "  That  no 
"  acl  or  off^ence  {hall  be  taken,  had,  deemed,  or  adjudged  to  be 
*'  petit  treafon,  but  only  fuch  as  be  declared  and  expreflTed  to  be 
**  petit  treafon  in  or  by  the  a£l:  of  parliament,  made  in  the  twen- 
"  ty-fifth  year  of  the  reign  of  the  mod  noljle  king  of  famous 
*'  memory  Edward  the  Third,  touching  or  concerning  treafons 
"  or  the  declarations  of  treafons." 

As  no  oflfence  has  been,  by  any  ftatute  fubfequent  to  the  i  M. 
Jl.  J.  c.  I.  made  petit  treafon,  it  follows,    that  no  off^ence  is,   at 
this  day,  petit  treafon,  unlefs  it  be  one  of  thofe  which  are,  by  the 
25  Ed.  3.J'?.  5.  f.  2.  declared  to  be  fo. 
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piowd.  S6.  No  offence  is  to  be  adjudged  petit  treafon,  unlefs  it  be  clearly 
3  Inft.  IS.  and  without  argument  or  inference  within  the  naeaning  of  the 
^I'eW  ^S  ^^'  3'J^'  S-  ^-  -•  ^^^  ^  ftvitute  declaring  an  offence  to  be  trea- 

c.  I.  f.i.      fon  ought  not  to  be  extended  by  equity. 

H.P.  C.  24.  As  petit  treafon  implies  murder,  it  follows,  that,  if  the  killing 
3  Hawk.  qP  a  nrafter,  hufband,  or  prelate  be  not  attended  with  fuch  cir- 
Ig  •*^*3**  cumflances  as  would  have  made  it  murder  in   the  cafe  of  killing 

any  other  perfon,  the  offence  is  not  petit  treafon. 
t  H.H.P.C.       If,  upon  an  indiclment  for  petit  treafon,  the  killing  appear  to 
3/2*  have  been  upon  fuch  fudden  provocation,  that  the  offence  would. 

In  cafe  the  killing  had  been  by  a  ftranger  to  the  perfon  killed, 
have  amounted  only  to  manflaughter,  the  jury  may  find  the  of- 
fender guilty  of  manflaughter  only. 
5  Inft  JO,         There  may  be  an  acceffary,  either  before  or  after  the  fa6t,  in 
ai-  13S.      petit  treafon. 

At  the  common  law  an  acceffary  to  petit  treafon,  either  before 
or  after  the  fa6l,  was  entitled  to  the  benefit  of  the  clergy. 

But  by  the  4^5  P^i-'.  ^  Mar.  r.  4.  §  i.  the  benefit  of  the 
clergy  is  taken  a\vay  from  an  acceffary  before  the  fa£l,  it  being 
thereby  ena£led,  **  That  if  any  perfon  fliall  malicioufly  com- 
*'  mand,  hire,  or  counfel  any  perfon  to  commit  any  petit  treafon, 
**  every  fuch  offender  (hall  not  have  the  benefit  of  clergy." 

The  dill;n£lion  of  high  and  petit  treafon  did  never  exill  in  the 
law  of  Scotland  :  for  every  offence,  which  was  by  the  law  of  JSfig- 
/a;;i  petit  treafon,  was,  by  the  law  of  Scot/and^  treafon. 

At  this  day  an  offence,  which  is  in  England  petit  treafon,  is 
in  Scotland  only  a  capital  offence  ;  it  being,  by  the  7  j4nn.  c.  21. 
§  7.  enadled,  "  That  murder  under  truft,  which  was,  by  the  law 
•'  of  Scotland^  treafon,  {hall,  for  the  time  to  come,  be  only  ad- 
*'  judged  and  deemed  to  be  a  capital  offence." 

(Y)  Of  Haying  a  Hufband  by  his  Wife. 

1  T  is,  by  the  25  Ed.  3.  Ji.  5.  c.  2.  declared  to  be  petit  treafon, 
-■■  *'  When  a  wife  flayeth  her  hufband." 

S  H.H.P.C.       If  A.,  who  is  married  to  B.^  do,  during  the  life  of  B.^  marry 

3^'.  C.,  the  latter  woman,  although  fhe  be,  to  fome  purpofes,  a  wife 

defaBoy  yet  flie  is  not  a  wife  within  the  meaning  of  this  ilatute  ^ 
becaufe  the  fecond  marriage  v/as  ipfofacfo\oid. 

tb:d.  If  a  woman,  after  having  been  divorced  caufd  adultern  vel  fa- 

viti^,  murder  the  man  from  whom  (he  is  divorced,  this  is  petit 
treafon;  for,  as  a  divorce  for  either  of  thefe  caufes  does  not  dif- 
folve  the  marriage,  flie  continues  to  be  a  wife. 

JM  But  a  woman,  who  has  been  divorced   caufd-confangiihtltatls  id 

pi\f contractus.,  cannot  be  guilty  of  petit  treafori  \  becaufe  the  mar- 
riage is  diffolved  by  a  divorce  for  either  of  ihefe  caufes. 

3  Inft,  10.         If  a  v/ife  and   a  flranger  are  both  principals  in  the   mvxrder  of 

?ffa'vJk.^^*  ^^'^  hufband,  the  wife  is  guilty  of  petit  treafcn  5  but  the  ftranger 

P.C.C.32.   is  only  guilty  of  murder. 
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If  a  wife,  who  has  procured  a  ftranger  to  murder  her  hufband,  Moor,  91. 
be  by  agreement  with  the  ftranger  in  the  houfe  wherein  the  mur-  ^-  P-  ^-  ^S' 
der  is  committed,  the  wife,  although  fhe  were  not  in  the  room  at  p,c^c.\z, 
the  time  of  committing  it,  is  guilty  of  petit  treafon  :  for,   as  the 
ftranger  is  in  fuch  cafe  encouraged,  by  the  expedlation  of  having 
her  immediate  afliftance  in  cafe  the  fame  ftiould  be  wanted,  to 
commit  the  murder,   (he  is,  in  judgment  of  law,  as  much  a  prin- 
cipal as  if  (he  Itood  by  with  a  weapon  in  her  hand  ready  to  afllft. 

If  a  wife  have  procured  a  fervant  to  murder  his  mafter,  flie,  3ln{l.  10. 
although  the  fa£t  be  perpetrated  in  her  abfence,  is  an  acceflary  to  ^ij-  ^-^S* 
petit  treafon.  p'tj,  c.  3a. 

But,  if  a  wife,  who  has  procured  a  ftranger  to  murder  her  3  inft'  20. 

hufband,  be   abfent  when  the  faCl  is  perpetrated,  ftie  is  only   an  ^^^  ^ 

acceflary  to  murder  :  for  the  principal  is  only  guilty  of  murder :  z-.  '   ' 

and  the   maxim  is,  that  accejforius  feqiiitur   naturam  fui  princi-  iH.H.P.C, 

M^-  I  Hawk.  P?C.  0.31, 


If  a  wife  murder  her  hufband  by  the  procurement  of  a  ftranger,  i  Hawk. 
the  ftranger  is  an  accelTary  to  petit  treafon,  P*  c.  e.  3z» 


(Z)  Of  flaying  a  Mafter  by  his  Servant. 
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Y  the  25  Ed.  %>  Ji-  S'  ^'  2«  it  is  declared  to  be  petit  treafon, 
"  When  a  fervant  llayeth  his  mafter." 

The  murder  of  his  miflrefs,  or  of  his  mafter's  wife,  by  a  fer-  i\r^^  ao. 
vant,  has  been  adjudged  petit  treafon  ;  for,  although  neither  of  P-^^d.  86. 
thefe  cafes  is  within  the  letter  of  the  ftatute,  both  of  them  are  p,  c.  €.'34, 
clearly  within  the  meaning  thereof;    inafmuch  as  the  word  maf- 
ter fignifies  any  perfon,  to  whom  another  ftands  related  as  fer- 
vant. 

If  a  child  murder  his  father  or  mother,   this,  although  it  be  a  Pl^wd.  86. 
much  more  heinous  offence,  is  not  petit  treafon  ;  becaufe  it  is  not  5  i"^J'  ^■o. 
a  cafe  provided  againft  by  this  claufe;  and  the  judges  are  re-  h.V.c. 24. 
ftrained  by  another  claufe  in  the  25  Ed.  "i'Ji.  $.  c.  2.  from  inter-  i  Hawk. 
preting  this  ftatute  aftmUiy  or  a  minore  ad  majus.  P.e.c.  31. 

But,  if  a  child,  who  ferves  his  father  or  mother  for  meat,  3  inft*  20- 
drink,   clothes,  or  wages,  murder  his  father  or  mother,  this  is  ^■^•^■'^'i- 
petit  treafon  ;  for  fuch  child  is  to  be  confidered  as  a  fervant.  p.  c.  c.-s. 

A  fervant,  after  having  quitted  his  fervice  a  year,  murdered  the  Bro.  Coron. 
perfon  who  had  been  his  mafter.     This  was  adjudged  to  be  petit  „,  "       , 

c  \.  r    •  lit  i-r  Plowd.  ao6. 

trealon  \  becaule  it  appeared,  that  the  murder  was  m  conlequence  ^  intt.  20. 
of  malice  conceived  againft  the  mafter,  while  the  fervant  was  in  h.  p.  c.23. 
his  fervice.  ^."-^-3,. 

It  has  been  already  fliewn,  in  treating  of  that  fpecies  of  petit 
treafon  which  confifts  in  the  flaying  of  a  huftDand  by  his  wife,  in 
what  cafes  the  wife  is  a  principal  in,  or  an  acceffary  to,  petit  trea- 
fon, or  a  principal  in,  or  an  acceflary  to,  murder.  It  is  in  this 
l^lace,  therefore,  fufficient  to  fay,  without  repeating  what  is  there 
laid,  that  any  circumftance,  which  would,  in  the  cafe  of  flaying  a 

8  huft)and 
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hufband  by  his  wife,  have  made  her  fo,  docs,  in  the  cafe  of  flay- 
ing a  mafter  by  his  fervant,  make  the  fervant  a  principal  in,  or  an 
acceflary  to,  petit  treafon,  or  a  principal  in,  or  an  acceflary  to 
murder. 

(Aa)  Of  flaying  a  Prelate  by  an  Ecclefiaflick,  who 
oweth  Faith  and  Obedience  to  the  Prelate. 

T>  Y  the  25  Ed.  3.7?.  4.  c.  2.  it  is  declared  to  be  petit  treafon, 
-*-'  "  When  a  man,  fecular  or  religious,  flayeth  his  prelate,  to 
*'   whom  he  oweth  faith  and  obedience." 

iH.H.P.C.       If  an  ecclefiaftick,  who  enjoys  a  benefice  in  the  diocefe  of  -^., 

3^**  within  the  province  of  B  ,  murder  the  archbifhop  of  the  province 

of  B.,  this,  although  the  archbifhop  be  not  the  immediate  fupe- 
rior  of  fuch  ecclefiailick,  feems  to  be  petit  treafon. 

jyjj^  If  an  ecclefiaftick  hold  two  benefices  in  two  diocefes,  it  is  petit 

treafon  to  murder  the  bifhop  of  either  diocefe;  becaufc  a  canon- 
ical obedience  is  due  to  the  bilhops  of  both  diocefes. 

jji^.  It  is  laid  down,  that  if  an  ecclefiaftick  flay  the  bifhop  who  or- 

dained him,  this  is  petit  treafon,  although  he  do  notenjoy'a  bene- 
fice or  cure  of  fouls  within  the  diocefe  of  fuch  bifhop  ;  becaufe 
he  promifed,  at  his  ordination,  a  canonical  obedience  to  him. 

It  has  been  already  {hewn,  in  treating  of  that  fpecies  of  petit 
treafon  which  confifts  in  the  flaying  of  a  hufband  by  his  wife,  in 
what  cafes  the  wife  is  a  principal  in,  or  an  acceffary  to,  petit  trea- 
fon, or  a  principal  in,  or  an  acceflary  to,  murder.  It  is  in  this 
place,  therefore,  fufficient  to  fay,  without  repeating  what  is  there 
faid,  that  any  circumftance,  which  would,  in  the  cafe  of  flaying  a 
hufband  by  his  wife,  have  made  her  fo,  does,  in  the  cafe  of  flaying 
a  prelate  by  an  ecclefiaftick,  who  owes  faith  and  obedience  to  him, 
make  the  ecclefiaftick  a  principal  in,  or  an  acceffary  to,  petit  trea- 
fon, or  a  principal  in,  or  an  acceflfary  to,  murder. 

(Bb)  Of  the  Indidment  of  Treafon. 

H.P. C.       1  T  is  in  the  general  true,  that  grand  jurors  can  only  inquire  of 
204.  ■*   fuch  offences  as  arife  within  the  county  for  which  they  are 

returned. 

But  by  the  28  H.  S.  c.  i^.  §1.  it  is  enacted,  «  That  all  trea- 
"  foiis,  hereafter  to  be  committed  in  or  upon  the  fea,  or  in  any 
*'  place  where  the  admiral  or  admirals  have,  or  pretend  to  have 
**  jurifdiction,  fhall  be  inquired  of  in  fuch  {hires  and  places  in  the 
•*  realm,  as  fhall  be  limited  by  the  king's  commiflTion  to  be  dire£led 
*'  for  the  fame,  in  like  form  and  condition  as  if  any  fuch  offence 
**  had  been  committed  in  or  upon  the  land." 
H.  P.  C,  15.  At  the  common  law  treafon  committed  out  of  the  realm  could 
*°3'  only  be  inquired  of  in  the  county  where  the  offender  had  land. 

But  by  the  35  if.  8.  <:.  2.  $  i.  it  is  enaded,  <*  That  all  trea- 

"  fons,  hereafter  committed  by  any  perfon  or  perfons  out  of  this 

13  *'  realm 
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**  realm  of  England^  fhall  be  from  henceforth  hiquired  of  before 
"  the  king's  juftices  of  his  bench  for  pleas  to  be  holden  before 
**  himfelf,  by  good  and  lawful  men  of  the  fame  {hire  where  the 
"  faid  bench  (hall  fit ;  or  elfe  before  fuch  commilBoners,  and  in 
**  fuch  (hire  of  the  realm,  as  (hall  be  alhgned  by  the  king's  ma- 
**  jelly's  commiflion,  and  by  good  and  lawful  men  of  the  fame 
**  (hire  ;  in  like  manner  and  form,  to  all  intents  and  purpofes,  as  if 
*'  fuch  treafons  had  been  committed  within  the  fame  fliire  where 
*•  they  {hall  be  fo  inquired  of." 

The  conftru£lion  feems  to  have  been,  that  this  a£l  extends  only 
to  fuch  offences  as  were,  at  the  time  of  making  it,  treafon  j  for,  in 
divers  fubfequent  ftatutes,  by  which  other  offences  are  made  trea- 
fons, there  is  a  provifion  for  the  cafe  of  their  having  been  com- 
mitted out  of  the  realm. 

By  the  13  W.  3.  r.  3.  §  43.  it  is  enafted,  **  That  w^here  any 
**  of  the  offences,  by  this  Jlatute  made  high  treafons,  fhall  be  com- 
•'  out  of  this  realm,  the  fame  may  be  inquired  of  in  any  county 
•*  of  this  kingdom  of  England" 

By  the  2^3  Ann.  c.  20.  §  36.  it  is  ena£ted,  "  That  all 
**  the  offences,  by  this  Jlatute  made  high  treafons,  which  {hall  be 
"  committed  upon  land  out  of  England^  or  upon  the  fea,  may  be 
**  inquired  of  in  the  court  of  Queen's  Bench,  by  good  and  lawful 
*'  men  of  the  fame  county  where  the  ftid  court  (hall  fit  j  or  be- 
**  fore  fuch  commiffioners,  and  in  fuch  county  of  this  realm,  as 
"  {hall  be  affigned  by  the  queen's  majefty,  and  by  good  and  law- 
**  ful  men  of  the  fame  county  ;  in  manner  and  form,  to  all  in- 
**  tents  and  purpofes,  as  if  the  faid  treafons  had  been  committed 
*'  within  the  fame  county." 

By  the  7  Ann.  c.  21.  §  5-  ic  is  enabled,  "  That  all  treafons, 
*'  which,  after  the  {irft  day  of  July  one  thoufand  fcven  hundred 
**  and  nine,  fhall  be  committed  by  any  native  of  Scotland  upon  the 
**  high  fea,  or  in  any  place  out  of  this  realm  of  Great  Britain, 
*'  {hall  be  inquired  of  in  fuch  fliire,  ftewarty,  or  county  of  Great 
**  Britain,  as  fliall  be  affigned  by  the  queen's  commiffion,  in  like 
**  m.anner,  as  if  fuch  treafons  had  been  committed  in  the  fame 
"  {hire  v/here  they  fhall  be  inquired  of  as  aforefaid." 

By  the  17  Geo.  i.e.  39.  \  4.  itis  enabled,  *'  That  where  any 
*'  of  the  offences,  by  this  Jlatute  made  high  treafons,  {hall  be  com- 
*'  mitted  out  of  this  realm,  the  fame  may  be  alleged,  laid,  and  in- 
**  quired  of  in  any  county  of  that  part  of  Great  Britain  called 
*^  England,  or  in  any  (lure  or  flewarty  in  that  part  of  Great  Brim 
"  tain  called  Scotland." 

By  the  7  W.  3,  r.  3.  §  6.  it  is  enafted,  *'  That  no  perfon  or 
*'  perfons  {hall  be  indicted  or  profecuted  for  any  high  treafon, 
*'  whereby  any  corruption  of  blood  may  be  made,  that  fliall  be 
*'  committed  or  done  within  the  kingdom  of  England,  dominion 
**  of  Wales,  or  town  of  Berwick  upon  Tweed,  unlefs  the  indi6t- 
**  ment  be  found  within  three  years  next  after  the  treafon  done  or 
•*  committed." 

But  by  §  7.  it  is  provided,  "  That  if  any  pei^fon  or  perfons 
•*  fhall  be  guilty  of  defigning,  endeavouring,  or  attempting  any 

**  airaffination 
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"  affafTinatlon  of  the  king,  by  poifon  or  otherwife,  fuch  peiTon  oi- 
**  pcrfons  may  be  profecuted  at  any  time,  notwithilanding  ihe 
*'  aforefaid  limitation." 

By  the  8  ^  9  J^F.  3.  c.  26.  §  4.  it  is  enabled,  "  That  no  pro- 
•*  fecution  lliall  be,  for  any  offence  againft  this  a6l,  which  was 
•'  made  for  better  preventing  the  counterfeiting  of  the  current  coin  oj 
"  this  hngdoniy  unlefs  fuch  profecution  be  commenced  within  three 
"  montlis  after  fuch  offence  committed." 

But  by  the  7  Ann.  c.  25.  §  2.  it  is  enaded,  "  That  the  pro- 
*'  fecution  of  fuch  perfon  or  perfons,  as  offend  agninft  the  fta- 
'*  tute  made  in  the  eight  and  ninth  year  of  his  late  majefty's 
•'  reign,  intituled,  An  acl  for  better  preventing  the  coutiterfeiting  of 
*•  the  current  coin  of  this  kingdoniy  by  making  or  mending,  or  begin- 
•'  ning  to  make  or  mend,  any  coining  tool  or  inflrument  therein 
'*  prohibited ;  or  by  marking  money  round  the  edges,  with  let- 
«'  ters  or  grainings  ;  may  be  commenced  at  any  time  within  fix 
**  months  after  fuch  offence  committed  ;  any  thing  in  the  faid  acS; 
'*  to  the  contrary  notv/ithftanding." 

By  the  i  Ed.  6.  r.  12.  §  22.  it  is  ena£led,  That  no  perfon  01: 
•*  perfons  fhall  be  indi£ted,  arraigned,  or  condemned,  for  any  of- 
**  fence  of  treafon ;  unlefs  the  fame  offender  be  accufed  by  two 
**  fufRcient  and  lawful  witnefles ;  or  (hall  willingly  without  vio- 
*'  lence  confefs  the  fame." 

And  by  the  5  Ed.  6.  c.  ii.  §  12.  it  Is  enabled,  "  That  no  per- 
*'  fon  or  perfons,  after  the  firfl  day  oi  June  next  coming,  fiiall  be 
"  indidled  for  any  treafons  that  now  be  or  hereafter  fliall  be, 
"  which  (hall  be  perpetrated,  committed,  or  done,  unlefs  the  fame 
*♦  offender  or  offenders  be  thereof  accufed  by  two  lawful  accufers." 

^inft.  4&.         Some  judges  have  been  of  opinion,  that  both  thefe  flatutes  are 

K«i.26.  virtually  repealed  by  the  i  &  2  Ph.  O""  Jl'I.  c.  10.  it  being  thereby 
enabled,  *'  That  all  trials  hereafter  to  be  had,  awarded,  or  made, 
"  for  any  treafon,  fhall  be  had  and  ufed  according  to  the  courfe  of 
*'  the  common  law  of  this  realm,  and  not  otherwife." 

5  inA.  25,         But  Coke,  Chief  Juftice  was  of  opinion,  that  the  latter  ftatute 

*^'  relates  only  to  the  trial  of  treafon,  and  not  to  the  finding  of  an 

indictment  for  treafon. 

This  opinion  was  in  part  founded  on  the  two  following  reafons, 
which  feem  to  be  conclufive. 

3  Inft.  27.         The  word  awarded  ufed  in  the  i  ^  2  Ph.  ^  M.  c.  10.  is  only 
•  applicable  to  a  trial  i  for  an  indictment  cannot  with  any  degree  of 

propriety  be  faid  to  be  awarded. 

3  Inft.  26.  If  the  indictment  had  ever  been  confidered  as  part  of  the  trial, 
it  muft,  as  that  flatute  directs  that  every  peer  of  the  realm  fliall 
be  tried  by  his  peers,  in  the  cafe  of  a  peer  of  the  realm,  always 
have  been  found  by  peers  :  but  the  practice  has  been  conflantly 
otherwise. 

3  Inft.  25,         It  may  be  inferred,  from  a  claufe  In  the  i  ^  2  Ph.  ^  M.  c.  iq. 

a6.  by  whicli  one  witnefs  is  declared  to  be  fufEcient,  for  the  finding 

of  a  bill  of  indidlment  for  fome  high  treafon  particularly  men- 
tioned, that  two  are  necelTary  for  the  finding  of  a  bill  for  any  other 
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By 


By  the  7  JV.  3.  c.  3.  §  2.  it  is  enafted,  '*  That  no  perfon  fliall 
^  be  indidcd  ot"  high  treafon,  whereby  any  corruption  of  blood 
**  may  be  made,  but  by  and  upon  the  oaths  and  teftimony  of  two 
<*  lawful  witnefles,  either  both  of  them  to  the  fame  overt  a£l,  or 
**  one  of  them  to  one,  and  the  other  of  them  to  another  overt  a£t 
«^  of  the  fame  treafon  j  any  law,  Itatute,  or  ufage  to  the  contrary 
"  notwithftanding." 

But  by  §  13.  it  is  provided,  "  That  this  a£l  (hall  not  extend  to 
<*  any  indidment  for  counterfeiting  his  majefty's  coin,  or  his 
*'  great  feal,  privy  feal,  privy  fignet,  or  fign  manual,"  and  confe- 
quently  one  witnefs  is  fufficient  for  the  finding  of  an  indictment 
for  one  of  thefe  offences. 

In  an  indi£lment  for  an  offence  declared  to  be  treafon  by  the  Cro.  Car. 
25  Ed.  3.  Ji.  5.  c,  1.  the  treafon  muft  be  charged  in  the  very  p?5-_  ' 
words  of  that  ftatute. 

Nay,  fo  ftri£l  has  been  the  adherence  to  the  words  of  this  fla-  Kel.  8. 
tute,  that  where  the  king  had  been  actually  killed,  the  killing  was  The  cafe  of 
not  laid  as  the  treafon  :  but  the  compafTmg  of  his  death  was  laid  ^^jes^^^'" 
as  the  treafon,  and  the  killing  as  an  overt  a6l.  1  i-ia.vk.  p.  c.  c  17.  §  8. 

Every  high  treafon  muft  be  laid  to  have  been  committed  pro-  Carth,  519. 

Aitny'tp  Tucker's 

*^"°'''^'  cafe,     sinft.  15.     H.P.C.  ii.     Salk.  633. 

It  has  been  faid,  that  it  is  not  neceflary,  in  an  indi£lment  for  5  Stat.  Tri 
high  treafon,  to  charge  an  overt  a£l  in  any  other  fpecies  of  trea-  -4- 
fon  except  that  of  compafling  or  imagining  the  king's  death.  ,.3*^^°   "  ^ 

But  the  better  opinion  is,  that  as  the  words  in  the  25  Ed.  3.  jinft.  14. 
Jl.  $'  C.I.  and  thereof  he  probably  attainted  cf  oijert  acly  do  as  well  H.P.C.  13, 
relate  to  the  high  treafon  of  violating  certain  perfonages  j  to  that  p.  cTc.'i' 
of  levying  war  againft  the  king  ;  and  to  that  of  adhering  to  the  §29, 
king's  enemies  ;  as  to  that  of  compafling  or  imagining  the  king's  ^^'^'  ^34- 
death  J  an  overt  a6l  muft  in  every  one  of  thefe  treafons  be  2/22  ^' 
laid.  '     ' 

It  is  not  neceffary,  that  an  overt  a6l  be  laid  to  have  been  done  Salk.  655. 
prodltorihi  becaufe  the  overt  aft  is  not  laid  as  the  treafon,  but  as  ^ranburn's 
the  evidence  thereof.  ^^  *' 

It  is  fufficient,  to  lay  a  confultatlon  to  kill  the  king  as  an  overt  4Stat.  Tr. 
a£t  of  compaffmg  or  imagining  his  death,  without  laying  the  man-  ^I'^j.Tit 
ner  in  which  the  king's  death  was  to  have  been  brought  about ;  for  fj^-g '^^'  * 
the  confultation  is  in  itfelf  an  overt  a£t.  Kei'.  15. 

It  muft  be  fnewn  in  an  indictment  for  adhering  to  the  king's  aVentr. 
enemies,  to  whom  and  at  what  time  the  adherence  was,  that  the  ^i^-     ^ 
court  may  judge,  whether  the  perfons  alleged  to  have  been  adhered  cafe.'''** 
to  were  at  the  time  of  adhering  enemies  of  the  king. 

But  it  is  not  neceftiiry  to  allege  in  fuch  indidtment,  that  the  ad-  5  Stat.  Tr. 
hering  was  againft  the  king  j  for  this  (hall  be  intended.  56. 

vaughan's 
cafe.     iHawk.  P.  C.  c.  17.  §  zg. 

In  an  indictment,  Vvherein  the  overt  adTt  laid  is  the  fpeaking  of  a  show, 
treafonable  words,  it  muft  be  alleged,  that  the  words  fpoken  re-  4"' 
lated  to  the  king. 

It 
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6  Stat.  Tr. 
319. 
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S.C. 
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Tucker's 
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7  Rep.  7. 
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4Stat,  Tr, 
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It  was  holden  by  all  the  judges,  that  it  muft  be  (hewn  in  an  in- 
didlment  for  coining,  that  the  perfon  indidled  was  not  within  any 
of  the  exceptions  mentioned  in  the  enabling  claufe  of  the  ftatute 
made  in  the  eighth  and  ninth  years  of  the  reign  of  William  the 
Third,  intituled,  Ati  aEl  for  better  preventing  the  counterfeiting  of  the 
current  coin  of  this  kingdom  i  and  the  judgment  was  arretted,  be- 
caufe  this  was  not  fhewn. 

But  it  was  in  this  cafe  holden,  that  another  indickment  would 
lie  ;  and  the  party,  in  whofe  favour  the  judgment  had  been  ar- 
retted, was  afterwards  convicted  upon  another  indiftment,  and 
executed. 

It  need  not  be  alleged,  in  an  indictment  for  receiving  popifh 
orders,  in  what  place  the  perfon  indi£led  was  born  ;  or  in  what 
place  he  was  ordained  :  it  being  fufficient  to  allege  in  the  words 
of  the  ttatute,  by  which  this  offence  is  made  high  treafon,  thatfiich 
perfon  ivas  born  in  this  realm^  or  in  the  kin^s  dominions ;  and  nvas 
made,  ordained,  or  profefed,  by  an  authority  or  jur  if  diction  derived ^ 
challenged,  or  pretended,  from  the  fee  o/'Rome. 

It  has  been  faid,  that  as  every  overt  a£l:  of  compafling  the  king*s 
death  is  tranfitory,  an  overt  acl  of  this  fpecies  of  high  treafon  need 
not  be  laid  in  the  county,  wherein  the  treafon  is  charged  to  have 
been  committed. 

But  it  feems  to  be  the  better  opinion,  that  an  overt  adt,  as  well 
of  this  fpecies  of  high  treafon  as  of  every  other,  muft  be  laid  in 
the  county  wherein  the  treafon  is  charged  to  have  been  committed  ; 
and  that  no  evidence  can  be  given  of  an  overt  a£l  in  any  other 
county,  until  the  overt  a£l:,  laid  in  the  county  wherein  the  treafon 
is  charged  to  have  been  committed,  has  been  proved. 

In  an  indi£tment,  whether  it  be  again  ft  a  natural-born  fubje£l, 
or  an  alien,  for  an  offence  declared  to  be  high  treafon  by  the 
25  Ed.  3.  fl.  5.  c.  1.  it  muft  be  exprefsiy  alleged,  that  the  offence 
was  contra  ligeantice  fme  dehitum ;  for  as  this  ftatute  does  not  make 
any  offence  high  treafon,  it  being  only  declaratory  of  what  offences 
were  fo  at  the  common  law,  every  offence,  thereby  declared  to  be 
high  treafon,  continues  to  be,  as  it  was  at  the  common  law,  an 
offence  againft  that  allegiance  which  is  due  to  the  king  from  every 
perfon  who  lives  under  his  protection. 

But  it  is  not  neceffary  to  allege,    in  an  indictment  for  an 

offence  made  high  treafon  by  a  ftatute  fubfequent  to  the  25  Ed.  3. 

fl.  5.    c.  2.    that  the  offence  was   contra  ligeantia  fittz  debitum; 

it  being  fufficient  to  allege  that  the  offence  was  contra  for  mam 

flatuti. 

It  is  faid  to  be  the  better  opinion,  that  it  is  not  neceffary  to  al- 
lege, in  any  indi£tment  for  high  treafon,  that  the  offence  was 
contra  naturalem  fiium  domimim,  or  contra  naturalis  fii£  ligeantia  de- 
bitum; and  it  is  added,  that  it  is  the  fafer  way,  even  in  an  in- 
dictment againft  a  natural-born  fubjeCt  to  allege,  that  the  offence 
was  contra  ligeantia  fua  debitum. 

If  it  be  alleged,  in  an  indiCtment  againft  an  alien  for  high 
treafon,  that  the  offence  was  contra  naturalem  fuum  do7mnum,  or 
contra  naturalis  ligeantia  fux  debitum^  the  indiCtment  is  bad  *,  for, 

although 


Cteafon*  543 

although  a  local  allegiance  be  due  from  an  alien  to  the  prince 
under  whofe  protection  he  lives,  a  natural  allegiance  is  not  due 
from  him. 

By  the  7  W.  3.  c.  3.  §9.  it  is  enafted,  *'  That  no  indiftment 
**  for  high  treafon,  whereby  corruption  of  blood  may  be  made, 
•*  nor  any  procefs  or  return  thereupon,  fhall  be  quafhed  on  the 
**  motion  of  the  prifoner  or  his  counfel,  for  mif-writing,  mif- 
*'  fpelling,  or  falfe  or  improper  Latin,  unlefs  exception  concern- 
*'  ing  the  fame  fhall  be  made,  in  the  court  where  fuch  indictment 
'*  {hall  be  tried,  by  the  prifoner  or  his  counfel  affigned,  before  any 
**  evidence  is  given  in  open  court  upon  the  indictment." 

The  conftrudtion  hath  been,  that  exceptions  grounded  on  the  Foft.  i3X. 
errors  mentioned  in  this  ftatute,  muft  be  taken  before  plea  plead- 
ed i  and  in  Vaughan's  cafe,  in  Sullivan^s,  cafe,  and  in  Layer's  cafe, 
the  court  refufed  to  hear  fuch  exceptions  after  pleading.  It  is 
true,  that  in  Cranburn's  cafe,  the  court  did  permit  fuch  excep- 
tions to  be  taken  after  pleading,  and  in  Rookiuood's  after  the  jury 
were  fworn  :  but  it  ought  to  be  remembered,  that  thefe  were  in- 
dulgencies  to  the  prifoners  upon  a  new  ftatute,  and  before  the 
pra£tice  was  fettled  to  the  contrary,  as  it  now  is. 

By  the  7  ylfin.  c.  21.  §1.  and  §  3.  it  is  enacted,  "  That  all 
•*  high  treafons,  hereafter  committed  within  Scotland,  (hall  be 
**  inquired  of  in  Scot/and,  in  fuch  manner  as  is  ufed  in  Eng- 
«  land." 

If  a  wife  join  with  a  ftranger  in  murdering  her  hufband,  they  Foft.  345. 
may  both  be  indidted  in  the  fame  indictment ;  for  as  the  charge  in 
the  indictment  is,  th^tjelcnice,  prodiiorie,  ^  ex  malitid  pracogitatd 
Tnurdraverimt y  the  indiCtment  is  good  as  to  both,  reddendo  fingida 
fmgulis^  and  confequently  the  wife  may  be  found  guilty  of  petit 
treafon,  and  the  ftranger  of  murder. 

(Cc)  Of  the  Trial  of  Treafon. 

AT  the  common  law,  courts  of  Admiralty  claimed  an  exclufive  3inft.  n. 
jurifdiCtion  of  all  offences  committed  in  or  upon  the  fea. 

But  by  the  28  H.  8.  c.  15.  §1.  it  is  enaCted,  '*  That  all  trea- 
**  fons  hereafter  to  be  committed  in  or  upon  the  fea  or  in  any 
'*  place  where  the  admiral  or  admirals  have  or  pretend  to  have  ju- 
*'  rifdiCtion,  (liall  be  heard  and  determined  in  fuch  {hires  and 
**  places  in  the  realm,  as  ftiall  be  limited  by  the  king's  commif- 
"  {ion,  to  be  direCted  for  the  fame  in  like  form  and  condition,  as 
'*  if  any  fuch  offence  had  been  committed  or  done  in  or  upon 
«»  the  land." 

At  the  common  law,  high  treafon  committed  out  of  the  realm  h.  P.  c. 
could  only  be  tried  in  the  county  wherein  the  offender  had  land.       »5«  »°3' 

The  claufes  of  the  different  ftatutes,  by  which  it  is  enacted,  that 
high  treafon  committed  out  of  the  realm  may  be  inquired  of  in  any 
Enghjh  or  Scotch  county,  have  been  already  mentioned. 

It  is  fufficient  to  fay  in  this  place,  without  repeating  thofe 
claufes,  that  in  everyone  of  them  it  isenaCted,  that  high  treafons 

committed 
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commkteil  out  of  the  realm  may  be  heard  and  determined  in  the 
county  wherein  it  may  be  inquired  of. 

By  the  33  H.  8.  c.  23.  §1.  it  is  enabled,  "  That  if  any  perfon 

**  or  perfons,  being  examined  by  the  king's  council,  or  three  of 

*'  them,  upon  any  manner  of  treafon,  do  confefs  any  fuch  offence, 

**  or  the  faid  council,  or  three  of  them,  upon  fuch  examination 

**  fliall  think  any  perfon  fo  examined  to  be  vehemently  fufpedled 

**  of  any  treafon  ;  that  then  in  every  fuch  cafe,  by  the  king's  com- 

*'  mandment,  his  majefty's  commiiTiou  of  oyer  and  terminer  fhall 

**  be  made  to  fuch  perfons,  and  into  fuch  fliires  and  places,  as  fliall 

**  be  named  and  appointed  by  the  king's  highnefs,  for  the  fpcedy 

**  trial,  conviction,  or  delivery  of  fuch  offenders." 

3lnft.27.         This  flatute  is  virtually  repealed  by  the  1^2  Ph.  ^  M.  c.  10. 

bv  which  it  is  enacled,  "  That  all  trials  of  treafon  fliall  be  accord- 

"  ing  to  the  courfe  of  the  common  lav/  of  this  realm,  and  not 

«'  otherwife." 

Djer,286.        I^  ^  t>ill  of  Indiclment  of  high  treafon  have  been  found  in  the 

county  wherein  the  offence  was  committed,  it  may  be  removed 

into  the  court  of  King's  Bench,  and  the  offender  may  be  tried 

there. 

3 loft.  27.        The  perfon  indi(£led  of  high  treafon  In  the  proper  county  may 

be  tried  in  a  foreign  county,  before  commiffioners  appointed  by  a 

fpecial  commilHon  ;  for  this  is  warranted  by  the  courfe  of  the 

common  law. 

^Tnft.  27.        But  the  jurors  muff,   in  fuch  cafe,  be  of  the  county  M'hereln 

H.P.C.       the  offence  was  coinmitted  ;  becaufe  this  is  required  by  the  com- 

^■'■^'  mon  law. 

3lnfl.  27.  If  a  man  be  lndi6led  of  high  treafon,  he  may,  at  this  day,  as  he 
might  have  done  at  the  common  law,  plead  a  foreign  plea,  and 
be  tried  in  the  foreign  county :  but  a  foreign  plea  cannot  be 
pleaded  to  an  Indi£lment  for  petit  treafon. 

By  the  7  ^F.  3.  c.  3.  §1.  it  is  enabled,    "  That  every  perfon 
*'  that  fhall  be  indicSled  for  high  treafon,  whereby  any  corruption 
*'  of  blood  may  be  made,  fhall  have  a  true  copy  of  the  whole  in- 
<*  diftment,  but  not  the  names  of  the  witneffes,  delivered  to  him 
*'  five  days  at  the  leaft  before  he  fhall  be  tried  for  the  fame,  where- 
*'  by  to  enable  him  to  advife  with  counfel  thereupon,  to  plead 
**  and  make  his  defence,  his  attorney  or  agent  requiring  the  fame, 
**  and  paying  the  officer  his  reafonable  fee  for  writing   thereof, 
**  not  exceeding  five  fiiillings  for  the  copy  of  fuch  indidment." 
MS.  Rep,         It  was  holden  at  a  meeting  of  the  judges  on  the  twelfth  day- 
Gregg's        of  January  one  thoufand  feven  hundred  and  feven,  to  confider  of 
"  ^'  fome  things  relative  to  the  intended  trial  of  Gregg,]  that  it  is  the 

fafer  way  to  deliver  a  copy  of  the  caption,  as  well  as  of  the  body, 
of  an  indiclment  for  high  treafon  j  and  that  the  five  days  ought 
to  be  exclufive  both  of  the  day  of  delivery  and  the  day  of  trial. 
Saik.  153.         As  the  intention  of  this  claufe,  in  granting  a  copy  of  an  indi£l- 
*34-  ment  for  high  treafon,  is  merely  for  the  fake  of  enabling  the  per- 

fon indicted  to  plead,  it  has  been  holden,  that  no  perfon,  after 
having  pleaded  to  aij  indiilment,  is  entitled  to  have  a  copy 
thereof. 

No 
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No  exception  can  be  taken  to  the  fulnefs  of  the  copy  of  an  in-  4  Stat.  Tr. 

diriment  for  high  treafon  which  has  been  delivered,  after  the  in-  ^^^\       ,, 
,.  ~  ,11,,  Rookwood's 

dittment  has  been  pleaded  to.  cafe. 

By  7  W.  3.  c.  3.  §  I.  it  is  enabled,  "  That  every  perfon  that 
**  (hall  be  indidled,  arraigned,  or  tried  for  high  treafon  whereby 
*'  any  corruption  of  blood  rnay  be  made,  fliall  be  admitted  to  make 
**  his  full  defence  by  counfel  learned  in  the  law  5  and  in  cafe  any 
*'  perfon  fo  indi(£led  (hall  defire  counfel,  the  court  before  whom 
**  fuch  perfon  fhall  he  tried,  or  fome  judge  of  that  court,  (hall 
*'  and  is  hereby  authorized  and  required,  immediately  upon  his 
**  requeft,  to  aflign  to  fuch  perfon  fuch  counfel,  not  exceeding 
**  two,  as  the  perfon  fhall  defire,  to  whom  fuch  counfel  fliall  have 
"  free  accefs  at  all  feafonable  hours  j  any  law  or  ufage  to  the  con- 
*'  trary  notwithftancling," 

By  §  12.  it  is  provided,  "  That  neither  this  zS:,  nor  any  thing 
**  therein  contained,  fhall  any  ways  extend  to  any  impeachment 
**  or  other  proceeding  in  parliament,  in  any  kind  whatfoever." 

But  by  20  G.  2.  c.  30.  it  is  enacted,  *'  That  every  perfon  who 
•'  fliall  be  impeached  by  the  Commons  of  Great  Britain  of  any 
*'  high  treafon,  whereby  any  corruption  of  blood  may  be  made, 
**  fhall  be  received  and  admitted  to  make  his  full  defence  by  coun- 
*'  fel  learned  in  the  law,  not  exceeding  two  counfel,  who  fliall  be 
*'  affigned  for  that  purpofe,  on  the  application  of  the  party  im- 
*'  peached,  at  any  time  after  the  articles  of  impeachment  fliall  be 
"  exhibited  by  the  Commons." 

By  the  7  W".  3.  c.  3.  §  7.  it  is  enafted,  *'  That  every  perfon 
**  who  fliall  be  indi£l'>;d  for  high  treafon,  whereby  any  corruption 
*'  of  blood  may  be  made,  fliall  have  a  copy  of  the  panel  of  the 
*'  jurors  who  are  to  try  him  duly  returned  by  the  flieriff,  and  de- 
'*  livered  unto  him  two  davs  at  the  leafl  before  he  fliall  be 
««  tried." 

But  by  §  13.  it  is  provided,    "  That  this  a61:,  or  any  thing  [^'-leDougi. 
*•  therein  contained,  fliall  not  extend  to  any  proceedings  upon  an  ^^^'J 
**  indictment  for  counterfeiting  his  niajefty's  coin,  his  great  feal, 
"  or  privy  feal,  his  privy  fignet,  or  fign  manual." 

By  the  7  y4/2/i.  c.  21.  §  11.  it  is  enacled,  *'  That  from  and 
**  after  the  deceafe  of  the  perfon  who  pretended  to  be  Prince  of 
"  Wales  during  tlie  life  of  the  late  King  James^  and  fince  pretends 
•'  to  be  King  of  Great  Britain^  and  at  the  end  of  three  years  after 
**  the  fucceffion  to  the  crown  upon  the  demife  of  her  majefty  fliall 
•*  take  effect,  as  the  fame  is  and  fl:ands  limit-^d,  by  an  a6t  made 
**  in  the  firft  year  of  the  reign  of  their  late  Majefties  King  Wiliiam 
*•  and  Qiieen  Jllary,  intituled,  y^«  a6l  for  declaring  the  rights  and 
*'  liberties  of  the  fuhje^^  and  fettling  the  fuccejjion  of  the  crown,  and 
**  by  one  other  a6l,  made  in  the  twelfth  year  of  the  reign  of  his 
"  late  Majefl-y  King  William  the  Third,  intituled.  An  aB  for  the 
"  further  limitation  of  the  crown^  and  better  fecuring  the  rights  and 
**  liberties  of  the  fubjeB,  when  any  perfon  is  indidfed  for  high  trca- 
**  fon,  a  lift  of  the  witnefles  that  fliall  be  produced  on  the  trial  for 
**  proving  the  faid  indiftment,  and  of  the  jury,  mentioning  the 
•'  names,  profefiion,  and  place  of  abode  of  the  faid  witnefles  and 
*'  jurors,  be  given  at  the  fan>e  lime  that  the  copy  of  the  indi<ftment 
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*«  is  delivered  to  tlie  party  indicted  ;  and  that  copies  of  all  indict- 
*<  ments  for  the  offences  aforefaid,  with  fuch  lifts,  (hall  be  deliver- 
«  ed  to  the  party  indi£ted  ten  days  before  the  trial,  and  in  the 
**  prefencc  of  two  or  more  credible  witnefles  j  any  law  or  ftatute 
"  to  the  contrary  notwithftanding." 

By  the  7  Jtin.  c.  21.  §  i.  and  3.  it  is  enafted,  "  That  all  high 
**  treafons  hereafter  committed  within  Scotlaud  (hall  be  heard  and 
**  determined  in  Scot/and^  in  fuch  manner  as  is  ufed  in  Eng- 
«  land." 
3lnft.  14.  If  a  perfon  arraigned  upon  an  Indiflment  for  high  treafon  ftood 
Sty.  104..  mute,  his  guilt  was  to  be  taken  pro  confejfo i  and  the  fame  judgment 
was  always  to  be  given,  as  if  he  had  been  convi6led. 

And  fmce  the  12  G.  3.  c.  20.  ftanding  mute  amounts  in  the  cafe 
of  petit  treafon  to  a  confellion  of  guilt. 

By  the  33  H.  8.  c.  23.  §3.  it  is  ena£ted,  "  That  peremptory 
<«  challenges  (hall  not  from  henceforth  be  admitted,  or  allowed^ 
**  in  any  cafe  of  high  treafon." 
3laft.  27.  But  it  being  by  the  2  P/'.  ^  M.  c.  10.  enafted,  "  That  all 
•'  trials  of  treafons  (hall  be  according  to  the  courfe  of  the  common 
"  law,  and  not  otherwife,"  the  right  of  challenging  peremptorily 
in  cafes  of  high  treafon,  which  was  incident  to  a  trial  at  th« 
common  law,  is  thereby  virtually  reftored. 

(Dd)  Of  the  Evidence  of  Treafon. 

BY  the  7  ?F".  3.  f.  3.  §  7.  it  is  enafted,  "  That  every  perfon 
"  who  {hall  be  indidled  for  high  treafon,  whereby  any  corrup- 
*'  tion  of  blood  may  be  made,  fliall  have  the  like  procefs  of  the 
**  court  where  he  {hall  be  tried,  to  compel  his  witneffes  to  appear 
"  for  him  at  fuch  trial,  as  is  ufually  granted  to  compel  witneffes  to 
•*  appear  againft  him." 

It  was  not  the  ufage  heretofore,  to  examine  the  witnelTes  pro- 
duced on  the  behalf  of  a  perfon  indicled  of  treafon  upon  oath. 

But  by  the  7  W.  3.  r.  3.  §1.  it  is  ena£led,  "  That  every  per- 
*'  fon  who  iliall  be  indl<3:ed  for  high  treafon,  whereby  any  corrup- 
"  tion  of  blood  may  be  made,  fliall  be  admitted  to  make  any  proof 
**  that  he  can  produce  by  lav/ful  witnefs  or  witneiTes,  who  {hall 
**  then  be  upon  oath,  for  his  juil  defence;  any  law,  {latute,  or 
**  ufage  to  the  contrary  notwithftanding." 

■  And  by  the  i  Ann. J}.  2.  f.  9.  §  3.  it  is  enabled,  "  That  every 
•*  perfon  who  fhall  be  produced  or  appear  as  a  witnefs  on  the 
"  behalf  of  the  prifoner  upon  any  trial  for  treafon,  btfore  he  be 
**  admitted  to  depofe  or  give  any  manner  of  evidence,  {hall  firft 
**  take  an  oath  to  depofe  the  truth,  the  whole  truth,  and  nothing 
"  but  the  truth,  in  fuch  manner  as  the  wltnefTes  for  the  queen 
**  are  by  law  obliged  to  do." 

By  the  8  l^  ^  W.  3.  r.  25.  §  5.  it  is  enaded,  "  That  if  any 
**  puncheon,  die,  ftamp,  edger,  cutting  engine,  prefs,  flalk,  or 
•'  other  tool,  inftrument,  or  engine,  ufcd  or  defigned  for  coining 
•*  or  counterfeiting  gold  or  filver  money,  or  any  part  of  fuch 
**  tool  or  engine,  (hall  be  hid  or  concealed  in  any  place,  or  found 
*♦  in  the  houfe,  cultody,  or  polFeflion  of   any  perfon  what- 

•'  foever. 
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*<  foevet,  not  then  employed  In  the  coining  of  money  in  fome 
•*  of  his  majefty's  mints,  nor  having  the  fame  by  fome  law- 
*'  ful  authority ;  that  then  it  fhall  be  lawful  for  any  perfon  dif- 
**  covering  the  fame  to  feize,  and  he  is  hereby  required  to  feize 
•*  the  fame,  and  to  carry  it  forthwith  to  fome  juflice  of  the  peace 
**  of  the  county,  city,  or  place  where  the  fame  fiiall  be  fo  feized, 
*'  to  be  produced  in  evidence  agalnft;  any  perfon,  who  fliall  be  pro- 
**  fecuted  for  any  offence  by  this  act  made  high  treafon." 

It  has  been  holden,  that  papers  found  in  the  cuftody  of  a  per-  6Stat.  Tr. 
fon  Indidled  for  high  treafon  may,  although  fuch  papers  are  not  ^^'-S-i* 
in  his  own  hand-writing,  be' read  as  evidence  againft  him.  Layer's cafs. 

And  it  feems  to  be  fettled,  that  papers  may,  in  confideration  of 
law,  be  in  the  cuftody  of  a  perfon,  although  they  are  not  actually 
found  upon  him. 

Lord  Prejlon,  together  with  AJJjton,  Elliot,  and  a  fervant  of  Lord  4  stat.  Tr; 
PreJ}on\,   were  found  concealed  under  the  quarter-hatches  of  a  43i-445» 
fhip,  in  which  they  were  going  abroad.     In  the  place  wherein  they  LordPrefl 
were  concealed,  a  packet  was  feen  lying  upon  the  ballaft,  with  a  ton's  cafe.- 
piece  of  lead  faftened  to  it ;  and  two  feals  were  found  lying  near 
the  packet.     Upon  one  of  the  feals  was  Lord  Prejlon^s  coat   of 
arms,  the  other  was  a  feal  belonging  to  the  ofBce  of  Secretary  of 
State,  which  ofRce  had  been  enjoyed  by  Lord  Frejlon  in  the  late 
reign.     It  appeared,  likewife,  that  the  packet  was  taken  up  by 
j^JIjtotiy  who  was  tried  for  the  fame  high  treafon  for  which  Lord 
Prefton  was  tried,  and  put  into  his  bofom  ;    from  whence  it  was 
afterwards  taken.      It  was  holden,  that  this  packet  was  fo  in  the 
cuftody  of  Lord  Prejlon^  that  the  papers  therein  contained  might 
be  read  as  evidence  againft  him. 

In  a  very  late  cafe,  divers  papers  were  found  in  a  bureau  in  the  MS.  Rep. 
prifoner's  apartment.      With   thefe  were  found  divers  feals,  with  ^^"'^>1*, 
one  of  which  every  one  of  feven  letters,  proved  to  be  in  the  pri-  jjG.z. 
foner's  hand-writing,  appeared  to  have  been  fealed.     It  appeared  [» Burr. j 
alfo,  that  the  prifoner  had  the  general  ufe  of  the  bureau,  which 
belonged  to  the  perfon  of  whom  he  hired  the  apartment;  but  It  like- 
wife  appeared,  that  this  perfon- had  been  fometimes  feen  to  open 
it  in  the  prifoner's  abfence.    It  v/as  holden,  that  thefe  papers  were 
fo  in  the  cuftody  of  the  prifoner,  that  they  might  be  read  as,evi- 
dence  againft  him. 

[A  paper  was  found  in  the  pofflffion  of  a  perfon  engaged  in  the  Rex  y. 
fame  confpiracy  with  the  prifoner,  containing  intelligence  previ-  ^^^'  « 
oufly  proved  to  have  been  coUecSted  by  the  prifoner,  v.'hich  paper  529. 
was  in  the  hand-writing  of  the  prifoner's  clerk.     This  was  read  in 
evidence  againft  him.      But  a  paper  in  the  fame  hand-writing  fo 
found,    not  proved  to  be  connected  with  the  prifoner,  was  not  ad- 
mitted in  evidence.] 

By  the  5  Ed.  6.  c.  11.  §  12.  it  is  enaded,  "  That  no  perfon 
«'  or  perfons  (hall  be  indifted,  arraigned,  condemned,  convided, 
**  or  attainted  for  any  treafons  that  now  be  or  hereafter  fhall  be 
•'  perpetrated,  committed,  or  done,  unlefs  the  offender  or  of- 
**  fenders  be  thereof  lawfully  accufed  by  two  lawful  accufers ; 
•*  which  accufers,  at  the  time  of  the  arraignment  of  the  party,  if 
**  they  be  then  living,  fhall  be  brought  in  perfon  before  the  party 
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«^  fo  nccufed,  and  avow  and  maintain  th.il  they  have  to  f;:y  agauifl: 

«*  the  faid  party,  to  prove  him  guilty  of  the  treafon  contained  in 

*<  the  bill  of  indiftment ;    uplcifs  the   faid  party  j^rraigned  fhall 

**  willingly,  without  violence,  coufefs  tlie  fame." 

3lnft.  a6.         It  feems  to  be   the  better  opinion,  that  this  (latute  is  not  re- 

Foft.  235,     pealed  by  the  i   dff  2  Ph.  &  Mar.  c.   10.  by  which  it  is  enabled, 

136, 137*     ((  That  all  trials  of  treafons  fliall   be  according  to  the  courfe  of 

'     *'  the  common  law:"    by  which  one   witnefs   was  fLiIIicient   in 

any  cafe. 

But,  however  that  may  be,  it  is,  by  the  7  ir.  ?,.  c.  3.  §  2.    en- 
abled,    '  That  no  perfon  Ihall  be  tried  or  attainted  of  high  trea- 
*'  fon,  whereby  any  corruption  of  blood  may  be  made,  but  by 
**  and  upon  the  oaths   and  teftimony  of  two  lawful  witnefles, 
**  either  both  of  them  to  the  fame  overt  aft,  or  one  of  them  to 
*'  one,  and  the  other  to  another  overt  a6l   of  the  fame  treafon  ; 
*'  unlefs  the  party  indi6ted   and  arraigned,   or  tried,   fliall  will- 
"  i"g^y>  without  violence,   in   open  court  confefs  the   fame,   or 
**  fliali  (land  mute  or  refufe  to  plead,  or  in  cafes  of  high  treafon 
'*  (liall  peremptorily  challenge  above  the  number  of  thirty-five  of 
**  the  jury;  any  law,  fbatute,  or  ufage  to  the  contrary  notvvith- 
«  ftanding." 
5  Stat.  Tr.        In  an  indi£lment  for  compafhng  or  imagining  the  king's  death, 
3^-        ,      the  being  armed  with   a  dagger  for  the  purpofe  of   ki'lling   the 
^^^^  king  was  laid  as  one  overt  a£t,  and  the  being  armed  with  a  piftol 

Rayin.207.  for  the  fame  purpofe  as  another  overt  act.     It  was  holden,  that 
proving  one  of  the  overt  acls  by  one  witnefs,  and  the  other  by 
a  different  witnefs,  was  proof  by  two  witnefles  within  the  mean- 
ing of  the  7  J'F'.  3.  r.  3. 
MS.  Rep.  At  a  meeting  of  the  judges,  on   the  twelfth  day  of  January 

*^^6*        one  thoufand  feven  hundred  and  feven,  to  confider  of  fome  mat- 
.  '  ters  relative  to  the  intended  trial  of  Gn'^g  for  high  treafon,  Ho/ii 

Chief  Juftice,  Poivel,  Jultice,  Pcivis,  juftice,  5««'/Z',  Juftice, 
Dormery  Juftice,  and  Bury,  Juftice,  were  of  opinion,  that  the  pri- 
foner's  confeflion,  although  not  made  in  court,  if  proved  by  two 
witnefles  to  have  been  voluntarily  made,  notwithftanding  what 
is  contained  in  the  7  W.  3.  c.  3.  §  2.  was  fulhcient  evidence  to 
convift  upon  :  but  Trevor,  Chief  Juftice,  was  of  a  contrary  opi- 
nion i  and  Tracy ^  Juftice,  doubted. 
Foft.  241,,  I^ut,  at  a  conference  of  the  judges,  in  the  year  one   thoufand 

feven  hundred  and  fixteen,  it  was  agreed,  that  only  a  confeflion 
>     •  upon  an  arraignment  is  within  the  meaning  oi  the  S  ^  ^  -^^'  ^' 

c.  II.  and  that  this  is  fo,  becaufe  it  amounts  to  a  conviction. 
Foft.  241,  And  it  feems  to  be  the  better  opinion,  that  if  the  confeflion  of 

24*'  the  prifoner  be  not  made  in  open  court,  it  ought  only  to  be  ad- 

mitted in  corroboration  of  other  evidence,  and  that  two  witnefles 
befides  confeflTion  are  neceflary  to  a  conviilion. 

By  the  7  ?r.  3.  f.  3.  §  4.  it  is  enaded  "  That  if  two  or 
**  more  diftincl  treafons  of  divers  heads  or  kinds  fhall  be  alleged 
"  in  one  bill  of  indidl:ment,  one  witnefs  produced  to  prove  one  of 
«'  the  faid  treafons,  and  another  produced  to  prove  another  of  the 
«*  faid  treafons,  fliall  not  be  deemed  or  taken  to  be  two  witnefles 
**  within  the  meaning  of  this  atl." 
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As  It  IS  only  made  neceflary  by  the  7  W.  2'  c.  3.  to  prove  one   5  Stat.  Tr. 
overt  a6t  of  high  treaibn,  by  which  corruption  of  blood  may  be  3^- 
made,  by  two  witnell'es,  or  two  overt  a6ts  of  the  fame  treafon  by  ^^^^f 
two   witnefles,    every    other  fa£l    collateral   to  an  overt  a£l  of 
high  treafon  may  be  proved  by  one  witnefs. 

It  has  been  holuen,  that  if  it  be  neceflary  to  prove  a  perfon  md. 
indi£led  for  high  treafon  to  be  one  of  the  king's  fubjedls,  it  is 
fufficient  to  prove  this  by  one  witnefs. 

It  feems  to  be  the  better  opinion,  that  two  witnefles  are  ne-  Foft.  233. 
ceflary  to  convitl  a  perfon  indicted  for  petit  treafon,  for  that  the  *39'  337- 
5^6  Ed.   6.    f>  II.  is  nor,  as  to  this,   repealed  by  the  1^2 
JPh.  &  AI.  c.  10. 

By  the  7  ?f^.  3.  r.  3.  §  8.  it  Is  enacted,  "  That  no  evidence 
*'  fliall  be  admitted  or  given  of  any  overt  act  of  high  treafon, 
**  which  Is  not  exprefsly  laid  in  the  indlilment,  agalnft  any  perfon 
*'  wluitfoever." 

But  it  is  laid  down,  that  where  one  overt  a£l  of  treafon,  not  4Stat.Tr. 
laid  in  the  indidlment,  conduces  to  the  proof  of  another  therein  '^'^^  ^ 
laid,  evidence  may  be  given  of  that  overt  a6l.  cafe. 

If  the  overt  a6l  of  treafon  laid  in  the  indl£lment  be   a  con-  5  Stat.  Tr. 

fultation   to  kill  the  king,   any  a£ling  in  purfuance  of  the  con-  ^- 

fultation  may  be  given  in  evidence  j  for  this  does  not  only  prove  ^-ife. 

a  confent  to  the  killing  of  the  king,  but  it  is  moreover  a  proof  of  Saik.  634. 
the  overt  adl:  laid. 

[A  letter  fent  by  one  of  feveral  confpirators  In  purfuance  of  the  ^^^  ^* 

coinmon  defij^n,  with  a  view  of  reaching  the  enemy,  is  evidence  gTermRep. 

againll  all  engaged  in  the  fame  confplracy.j  527. 

(Ee)  Of  the  Judgment  of  Treafon. 

t>Y  the  7  TV.  3.  c.  3.  §  9.  It  is  enabled,  "  That  no  mlf-wrltlng, 
•^  **  mil-fpelling,  or  falfe  or  improper  Latin,  fhall,  after  con- 
*'  vidion  upon  an  indidment  for  high  treafon,  be  any  caufe  to 
*'  flay  or  arrefl  judgment  thereupon." 

But  by  the  fame  fe£lion  it  is  provided,  "  That  any  judgment 
*'  given  upon  fuch  inditlment  (hall  be  liable  to  be  reverfed  upon 
*'  a  writ  of  error,  in  the  fame  manner  as  if  this  a£l  had  not  been 
**  made." 

If  a  man  be  convicted  of  high  treafon,  that  judgment  which 
is  called  the  folemn  judgment  is  in  fome  cafes  to  be  pro- 
nounced, in  others  that  which  is  called  the  lefs  folemn  judg- 
ment. 

But,  if  a  woman  be  convlcled  of  high  treafon,  the  judgment  to  [(")  ^'''^e 
be  pronounced   in  all  cafes  is,  that  flie  be  carried  to  the  prifon  ^°  ^/Jhj^i^ 
from  whence  fhe  came,  and  be  drawn  from  there  to  the  place  of  diredsthac 
execution;  and  that  fhe  be  there  burnt  (a).  thejudg- 

ment  againll 
women  on  conviftion  of  high  treafon  (hall  no  longer  be,  that  they  fliall  be  burned,  but  only  hanged  ; 
and  that  on  convicUon  of  petit  tieafon,  they  Ihail  receive  the  fame  fentence  as  perfons  convided  of 
wilful  murder,] 

The   folemn  judgment  of  high  treafon  is  always  to  be  pro-  Kel.  n. 
ndunced  by  the  chief  judge  of  the  court. 
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Carth.  349.  The  form  of  the  folemn  judgment  is  different  in  different 
Waicot's  books.  Nor  is  this  to  be  wondered  at :  for  it  appeared,  upon 
"'*•  great  fearch  of  records,  in  the  cafe  of  Walcoty  that  before  the 

time  of  Henry  the  Seventh,  the  form  of  this  judgment  was  very 
uncertain  ;  there  being  fcarce  two  judgments  to  be  found  of  which 
the  form  was  the  fame. 
Staundf.  The  following  feems,  from  divers  books,  to  be  the  moft  ap- 

p.  c.iib.  3.  proved  form  of  the  folemn  judgment  :  that  the  perfon  convicted 
^■i\n\i.  iio.  ^s  carried  to  the  prifon  from  whence  he  came,  and  be  drawn  from 
iH.H.P.C.  thence  to  the  place  of  execution  ;  that  he  be  there  hanged  by  the 
35°-  neck,  and  be  cut  down  whilfl;  he  is  alive  ;  that  his  bowels  be  cut 

Kiima'r-  ouc  of  his  body,  and  be  burnt  before  his  face  j  that  his  head  be  fe- 
nock'sTr.  yered  from  his  body,  and  his  body  be  divided  into  four  quarters; 
3^-  and  that  his  head  and  quarters  be  difpofed  of  as  the  king  pleafes. 

iH.H.P.C-  The  king  may,  by  a  warrant  under  the  great  feal,  privy  feal, 
351.  384.     privy  fignet,  or  fign  manual,  difcharge  or  pardon  fuch  part  of  the 

punifhment  awarded  by  the  folemn  judgment  as  he  pleafes. 
Ibid,  And  it  is  ufual,  when  a  nobleman,  or  other  great  man,  falls  un- 

der this  judgment,  to  pardon  the  whole  of  the  puniftiment  except 
the  beheading. 
Staundf.  According  to  Staundf ord's  account,  part  of  the  folemn  judg- 

p.  c.  lib.  3.  jnent  was  heretofore,  to  be  drawn  upon  a  hurdle. 
c.  19.  '  ■* 

flinft.  210.  ^^^  "°  mention  is  made  by  Coke,  Chief  Juftice,  of  drawing 
Kiimar-       u'^oxi  a  hurdle ;  nor  is  this  mentioned  in  a  modern  judgment. 

neck's  Tr.  38. 

iH.H.P.C.       And  drawing  upon  a  hurdle  does  not  feem  ever  to  have  been  a 

3^*'  neceflary  part   of  the  folemn  judgment ;  for  Shard,  Juftice,  once 

ordered  a  man,  convi6led  of  high  treafon,  to   be  drawn,  without 

being  placed  upon  any  thing,  by  horfes  to  the  place  of  execution  : 

but  this  feverity  is  not  now   ufed :  the  convi£led  perfon  being 

always  drawn  upon  a  hurdle. 

Staundf.  Part  of  the  judgment,  according  to  the  form  in  Staundford,  was 

p.  c.  hb.  3.  heretofore,  that  the  privy  members  (hould  be  cut  off. 

3lnft.  210.       But  Coke,  Chief  Juftice,  does  not  mention  cutting  off  the  privy 

members  as  any  part  of  this  judgment;  and  it  appears  from  fome 

•  modern  judgments,  that  It  is  not  a  neceffary  part  thereof. 

Ld.  Raym.         A  v/rlt  of  error  being  brought  to  reverfe  an  attainder  of  high 

Tucker's       treafon,  one  error  affigned  was,  that  the  words  fecreta  membra  am- 

cafe.  putentur  were   omitted  in  the  judgment.     Samuel  Eyre,  Juftice, 

was  of  opinion,  that  the  attainder  ought  not  for  this  reafon  to  be 

reverfed ;  becaufe  the  omiffion  of  thefe  words  is  warranted  by 

many  precedents.     Giles  Eyre,  Juftice,  feemed  to  think,  that  thefe 

words,  as  the  pra61:Ice  at  that  time  was  to  infert  them,   ought  to 

have  been  in ferted  ;  but  by  reafon  of  the  multitude  of  precedents 

doubted.     Holt,  Chief  Juftice,  gave  no  opinion  as  to  this  point. 

The  attainder  was  reverfed  for  another  reafon  :    and  no  notice  is 

taken  in  the  judgment  of  reverfal,  which  was  afterwards  affirmed 

by  the  Houfe  of  Lords,  of  the  omiffion  of  thefe  words. 

^k'V'rr.        ^^  ^"^^^  "°  P^^'^  °^  ^  judgment,  pronounced,  not  many  years  ago, 

38.   '     '    by  Lord /fiafr^iy/V^^,  High  Steward,  that  the  privy  members  (hould 

be  cutoff. 

In 


Creafon.  551 

In  divers  old  cafes,  and  in  fome  cafes  in  the  time  of  Charles  the  12  Mod.  95, 
Second,  the  words  before  his  face,  or  the  words  ivh'ilj}  he  is  alivey  9^- 
which  are  holden  to  be  tantamount  to  the  words  before  hisface^  are  cafe. 
not  inferted  ia  the  judgments  after  the  words  ami  be  burnt.  Carth.  349. 

But  the  more  general  ufage  has  been,  to  Infert  the  words  before  12  Mod.95, 
his  face,  or  the  words  whilft  he  is  alive  :  and  the  attainder  was,  in  9^/ 

.  Vv  alcot  s 

JValcot's  cafe,  reverfed  by  the  court  of  the  King's  Bench,  becaufe  cafe, 
both  thefe  fets  of  words  were  omitted ;  and  the  judgment  of  re- 
verfal  was  affirmed  by  the  Houfe  of  Lords. 

The  lefs  folemn  judgment  of  high  treafon  is,  that  the  perfon  staundf. 
convifted  be  carried  to  the  prifon  from  whence  he  came  ;  and  be  P-  c.  lib.  3^ 
drawn  from  thence  to  the  place  of  execution  j    and  that  he  be  ^'j'^^^  ^ 
there  hanged  by  the  neck,  until  he  be  dead.  iH.h.p.c.  351* 

It  was  in  one  cafe  doubted,  whether,  when  the  lefs   folemn  1  Ventr, 
judgment  of  high   treafon  is  to  be  pronounced  by  the  court  of  ^54-   ^ 
King's  Bench,  it  is  to  be  pronounced  by  the  Chief  Juftice,  or  as  cafe. 
is  done  in  felonies  by  the  ancient  jultice.  The  judgment  was  in  that 
cafe  pronounced  by  the  ancient  juftice;  but  to  avoid  all  fcruple,  it  px."iib.  •?»" 
was  pronounced  over  again  by  the  Chief  Juftice.  c  19. 

It  is  laid  down  in  two  books,  that  the  folemn  judgment  ought  to  3  Inft.  15. 
be  pronounced  in  every  cafe  of  high  treafon,  except  that  of  coun-  "i^^^'  '7«; 
terfeiting  the  king's  money  contrary  to  the  25  Ed.  I^Jl*  5.  c.  2. 

The  reafon  given  for  excepting  the  cafe  of  counterfeiting  the 
king's  money  contrary  to  the  25  Ed.  3.^?.  5.  c.  2.  is  that,  as  the  judg- 
ment for  this  offence  which  was  high  treafon  at  the  common  law, 
was  only  to  be  drawn  and  hanged,  the  fame  judgment,  as  that  ftatute 
makes  no  alteration  in  the  puniftiment,  ought  ftill  to  be  pronounced: 
but  that  where  an  offence  is  made  high  treafon  by  a  ftatute  fubfe-  * 

quentto  the  25  Ed.  I'f.  5-  c.  2.  the  judgment  ought  to  be,  asitis 
of  all  other  high  treafons  at  the  common  law,  except  that  of  coun- 
terfeiting the  king's  money,  to  be  drawn,  hanged,  and  quartered. 

But  it  feems  to  be  the  better  opinion,  that,  in  fome  other  cafes 
of  high  treafon,  as  well  as  that  of  counterfeiting  the  king's  money 
contrary  to  the  25  Ed.  "^-Jl-  $.c.2.  the  lefs  folemn  judgment  ought 
to  be  pronounced. 

It  appears,  from  one  cafe,  that  the  lefs  folemn  judgment  was  iH.  4;  25; 
fome  years  after  the  25  Ed.  3.^.  5.  c.  2.  pronounced  in  the  cafe  iH.h.P.c. 
of  counterfeiting  the  great  feal. 

Coke,  Chief  Juftice,  does  indeed  fay,  in  fpeaking  of  this  judg-  3inft.  15; 
ment,  that  it  muft  be  mifreported. 

But  Hale,  Chief  Juftice,  is  of  opinion,  that  Coke,  Chief  Juftice,  1  H.H.P.C. 
was  himfelf  miftaken:  for  that  the  judgment,  in  the  cafe  of  coun-  352. 
terfeiting  the  great  feal,  may  be  either  to  be  drawn  and  hanged  i 
or  to  be  drawn,  hanged,  and  beheaded. 

The  opinion  of  Hale,  Chief  Juftice,  feems  to  be  upon  the  whole  jh.h.p.c. 
right:  but  it  feems  a  little  ftrange  to  fay,  that  either  the  folemn  351. 
or  the  lefs  folemn  judgment  may  be  pronounced  in  this  cafe, 
which  is  a  latitude  unknown  to  th&  Englifh  law :  and  the  rather, 
as  he  had  but  a  few  lines  before  faid,  upon  the  authority  ot  botli 
BraBon  and  Fleta,  that,  at  the  common  law,  the  puniftiment  of 
counterfeiting  the  great  feal  was  to  be  drawn  and  hanged, 
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3lnft.  17.  I^  this  were  the  punifhment  at  the  common  law  of  that  offence, 
the  confequencc  muft  be,  as  is  laid  down  by  Coke,  Chief  Jullice,  iii 
the  cafe  of  counterfeiting  the  king's  money,  that,  as  the  ^5  Ed.  3. 
J}.  5.  f.  2.  has  made  no  alteration  in  tlie  mode  of  punilhing  this  of- 
fence, the  famepuniflnnent  ought  to  be  inflicted  upon  the  perfou 
guilty  thereof  as  was  inflicted  at  the  common  law. 

1  H.H.P.C.       JIak,  Chief  Juftice,  has,  with  great  propriety,  diftinguifhed  the 

352"  cafes- upon  ftatutesfubfequent  to  the  25  Ed.  '>,.]}.  5.  f.  2.  by  which 

divers  oftences,  relative  to  the  coin,  have  been  made  high  treafons, 
from  cafes  of  offences  made  high  treafon,  which  were  not  fo  at  the 

Ibid.  time  of  making  that  ftatute :  his  dillinftion  is,   that  in  the  latter 

cafesj  as  in  offences  againft  the  proteftant  religion,  the  folemn  judg- 
ment ought  to  be  pronounced  ;  but  that,  in  offences  relative  to  the 
coin,  although  fome  of  thefe  are  made  high  treafons  by  ftatutes 
fubfequent  to  the  25  Ed.  3.^?.  5.  c.  2.  the  lefs  folemn  judgment 
ought,  for  the  following  reafons,  to  be  pronounced. 

JUJ,  As  thefe  offences  are  in  cognita  materia  fnlfijicatioms  moneta,  they 

are  within  the  verge  of  the  crime  of  falfifying  money  ;  and  there- 
fore ought  to  be  punilhed  in  the  fame  way  as  this  crime  is  to  be 
punilhed. 

liii.  It  is  unreafonable  to  think,  that  the  legiflature  could  intend  to 

inflidl  a  more  fevere  puniflmient  upon  the  counterfeiters  of  fo- 
reign coin,  or  upon  the  clippers  of  the  king's  money  or  foreign 
coin,  than  upon  the  counterfeiters  of  the  king's  money. 
In  fupportof  this  diftincTiion  divers  cafes  are  mentioned. 

Dyer,  230.        In  one  of  thefe  it  is  faid  to  have  been  agreed  by  all  the  judges, 

^"S^V^.      that  the  lefs  folemn  iudsrment  oueht  to  be  pronounced  in  a  cafe  of 

cslc*     Inn.        .       .  .  *^  * 

6  Eiiz.  clipping  the  king's  money  :  which  offence  was  made  high  treafon 

by  the  5  EII7..  r.  1 1. 
1  H.H.P.C.       In  fome  fubfequent  cafes  of  clipping  the  king's  money,  the  fo- 
353-  lemn  judgment  was  indeed   pronounced  :    but   it  appears,  upon 

looking  into  all  the  cafes  lincc  Wright's  cafe,  that  in  much  the 
greater  part  of  them  the  lefs  folemn  judgment  was  pronounced. 
aLev.98.         And   in  one  of  tliefc  it  v.ms  refolved  by  all  the  judges,  except 
^ate°^Hn       Vitfigtiiin,  Chief  Juftice,  after  a  confultatioii  had  with  the  ferjeants 
s^Car.  3.      ^t  Serjeant' s-Inr.,  that  the  lefs  folemn  judgment  ought  to  be  pro- 
nounced m  tiie  cafe  of  clipping  the  king's  money. 
1  H.H.P.C.       .t  is  admitted  by  /f^/t'.  Chief  Juftice,  that  in  one  cafe,  which 
^R  '1  R       ^^^  Mich.  16  Ja.  i.  the  folemn  judgment  was  pronounced  upon 
CO.     *         a  man  convicted  of  counterfeiting  the  privy  fignet,  which  offence 
was  made  high  treafon  by  the  i  Mar. J}.  2.  c.  6. 

But,  as  this  cafe  was  determined  before  the  law  was  fettled  in 

Balloius  cafe,  as  to  the  judgment  of  offences  relative  to  the  coin, 

which  have  been  made  high  treafons  by  ftatutes  fubfequent  to  the 

25  Ed  1-  Ji    5.   c.  2.    it  may  be  fairly  inferred,  that,  fo  far  from 

being  fufficient  to  overthrow  the  reafoning  of  Hale,  Ch.  J.,  and 

the  cafes  mentioned  by  him,  the  cafe  is  not  at  this  day  law. 

^f^^*- J*"-        Judgment  of  high  treafon  was  in  one  cafe,  upon  a  tri^l  ^t  barj 

Jey^scafe.     prouounced  upon  the  day  the  prifoner  was  convidted. 

4.stat.  Tr.        But  this  judgment  is,  in  a  fubfequent  cafe,  declared  to  be  an 

K-ni-htiey's   Unprecedented  one  5  and  it  is,  in  the  latter  cafe,  laid  down  by 

t4r-  Bolti 
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Holtf  Ch.  J.J  that,  if  a  prifoner  have  been  convi£lecl  of  high  trea- 
fon  upon  a  trial  at  bar,  the  judgment  ought  not  to  be  pronounced 
in  lefs  than  four  days  after  the  convidiion,  provided  there  are  fo 
many  remaining  days  in  the  term  ;  becaufe  the  prifoner  ought  to 
have  fo  many  remaining  days  to  move  in  arreft  of  judgment ;  and 
it  is  added,  that,  in  cafe  there  are  not  four  remaini'jg  days  in  the 
term,  the  judgment  ought  to  be  pronounced  upon  the  lait  day  of 
the  term. 

If  a  perfon  have  been  attainted  upon  a  judgment  of  outlav^ry  3Stat.  Tr. 
on  an  indi£tmentof  high  treaion,  no  other  judgment  is  to  be  pro-  ^?s-  ^S^- 
nounced  :  but  a  rule  of  court  is  to  be  made  for  his  execution  ;  ^  °'^"way  » 
that  judgment,  which  is  upon  record,  being  a  fufficient  ground  for 
the  awarding  of  execution. 

In  every  cafe  wherein  a  perfon  is  convicled  of  petit  treafon,  the  Staundf. 
lefs  folcmn  judgment  is  to  be  pronounced.  ^'  ''l*' 3* 

JO  r  c.  19.  3lnft. 

211.      [St.  30  G.   3.  c.  /^%.fufra  549. J 

[We  cannot  difmifs  this  fubjeft  without  taking  notice  of  an  aiSt  which  the  legifl.iture  have  lately  found 
It  neceflary  to  paf's,  in  order  to  explain  and  eniargc  iome  of  the  cldufes  ot  25  E.  3.  and  to  provide,  with 
fufficient  expHcitneK,  againll  the  treafonabie  ac^ci-.prs  of  the  ptefent  times.  It  is  eraiSed  by  id  G.  -*• 
e.  7.  "  That  if  any  perfon,  duiing  the  life  of  his  prefent  majcily,  and  until  the  end  of  the  next 
*'  feffion  of  parliainencaf;er  a  demil'e  of  the  crown,  (hall,  within  ;he  real'n  or  without,  compafs,  imagine, 
*'  invent,  de.ile,  or  intend  death  or  deftruftion, or  any  bodily  harm  tending  to  deatri  or  deftrudion,  maim 
**  or  wounding,  imprifonment  or  reilraint,  of  the  perfon  of  the  king,  his  heirs  ami  fuccefTxs  j  or  to  de- 
*'  prive  or  depole  him  or  them  from  the  ftyle,  honour,  or  kingly  name  of  the  imperial  crown  of  this 
*'  rea'm  or  of  any  other  of  his  dominions;  or  to  irvy  war  againft  his  mijefty,  his  heirs  and  fuc- 
*'  cefTors,  within  this  real.Ti,  in  order,  by  force  or  conllraint,  to  compel  him  nr  them  to  change  his  or 
"  their  meafures  or  couafels,  or  to  intimidate,  or  overawe,  both  houfes,  or  either  houfe  of  parliament; 
*'  or  to  move  or  ftir  any  foreigner  with  force  to  invade  this  realm  or  any  other  of  his  majefty's  domi- 
"  nions  i  and  fuch  compalfings,  imaginations,  &c.  /hail  exprefs,  utter,  or  declare,  by  publishing  any 
*'  printing  or  writing,  or  by  any  overt  aft  or  deed  :"  the  clTender  fiiall  be  deemed  a  traitor,  and  puni/hed 
accordingly.     The  benefits  of  the  a&  of  7  JV.  3.  f.  3.  and  7  Ann.  c.  11,  are  refeived  to  the  offender.] 
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TH  E  word  trefpafs  Is  derived  from  the  French  word  trefpaffer^ 
which  fignifies  to  go  beyond  what  is  right.  It  follows,  that 
every  injurious  act  is  in  the  large  fenfe  of  the  word  a  trefpafs. 
But,  as  divers  injurious  acls  are  called  felonies,  and  are  diftin- 
guifhed  by  particular  n.uTies,  as  treafon,  murder,  ^c.  the  word 
trefpafs  does  not,  in  the  legal  fenfe  thereof,  extend  to  any  fuch  in- 
jurious a6ts. 

Some  trefpafles  are  not  accompanied  with  force.  A  trefpafs  of 
this  kind  is  called  a  trefpafs  upon  the  cafe :  and  the  method  of  pro- 
ceeding againft  the  wrong-doer  is  by  an  adlion  of  trefpafs  upon 
the  cafe.  This  acSlion  has  been  already  treated  of,  under  the  title 
^Bion  upon  the  Cafe. 

Other  trefpafles  are  accompanied  with  force,  either  a£t;ual  ox 
implied. 

If  a  trefpafs  accompanied  with  a£l:ual  force  have  been  injurious 
to  the  publick,  the  proper  method  of  proceeding  againft  the  wrong- 
doer is  by  indi£lment  or  information.  If  a  trefpafs  accompanied 
with  a£tual  force  have  only  been  injurious  to  one  or  a  few  per* 
fons,  the  wrong-doer  may  in  fome  cafes  be  proceeded  againft  by 
indi£lment  or  information,  and  in  all  by  indictment ;  for,  although 
the  injury  was  done  only  to  one  or  a  few  perfons,  yet,  as  every 
trefpafs  accompanied  with  a£lual  force  amounts  to  a  breach  of  the 
peace,  it  is  an  offence  againft  the  publick. 

The  method  of  proceeding  by  indiCtment  or  Information,  againft 
perfons  guilty  of  fuch  trefpafles  as  are  offences  againft  the  pub- 
lick, has  been  Ihewn  under  the  titles  IndiSiment  and  Information. 

Befides  being  liable  to  an  indidlment  or  information,  the  per- 
fon  guilty  of  a  trefpafs  accompanied  with  adtual  force,  which  has 
been  injurious  to  one  or  a  few  perfons,  is  liable  to  an  a£iion  of 
trefpafs. 

If  a  trefpafs,  not  accompanied  with  a£lual  force,  have  only  been 
injurious  to  one  or  a  few  perfons,  the  only  method  of  proceeding 
againft  the  wrong-doer,  this  not  being  a  publick  offence,  is  by  an 
a£l:ion  of  trefpafs. 

The  writ  by  which  an  aftlon  of  trefpafs  is  commenced,  is  fome- 
times  returnable,  at  other  times  it  is  not.  It  is  in  the  eleflion  of 
the  party  injured  by  a  trefpafs,  to  fue  out  a  writ  of  trefpafs  that 
is  returnable,  or  one  that  is  not.  The  latter  writ  is  called  a  vicon- 
tiel  writ ;  becaufe  the  matter  therein  complained  of  is  to  be  deter- 
mined before  the  (heriff  to  whom  the  writ  is  diredted. 

As  the  vicontiel  writ  of  trefpafs  is  at  this  day  very  feldom  fued 
out,  it  is  by  no  means  necefTary  to  go  into  the  confideration  of 
the  aftion  thereupon  founded. 

The 
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The  defign  at  prefent  is,  to  treat  of  that  action,  which  i$  found- 
td  upon  the  returnable  writ  of  trcfpafs. 

As  the  writ  of  trefpafs  which  is  returnable  always  contains  the 
words  vi  ei  arm'is^  the  adion  founded  thereupon  is,  to  fpeak  with 
propriety,  an  aElion  of  trefpafs  vi  et  armis.  But,  as  fuch  a£lion  is 
almofl  as  frequently  called  an  acfion  of  trefpafs^  as  an  aElion  oftref" 
pafs  vi  et  armis,  and  as  it  is  by  the  former  name  fufficiently  diftin- 
guifhable  from  an  aElion  of  trefpafs  upon  the  cafe,  it  is  by  no  means 
neceflary  to  add,  in  treating  thereof,  the  words  vi  et  armis. 

Divers  things  relative  to  an  a£lion  of  trefpafs,  as  tender  and 
bringing  money  into  court,  damages,  and  cofts,  have  been  treated 
of  under  the  titles  Tender  and  bringing  Money  into  Courts  Damages^ 
and  Cofls. 

The  remaining  matter,  which  appertains  to  this  Title,  (hall  be 
arranged  in  the  following  order  : 

(A)  In  what  Cafes  an  Adion  of  Trefpafs  in  the 
general  lies. 

(B)  In  what  Cafes  an  Adion  of  Trefpafs  lies  for  an 
Ad  which,  although  it  was  in  the  firft  Inftancc 
lawful,  becomes  afterwards  a  Trefpafs  ab  Initio, 

(C)  By  whom  an  Adion  of  Trefpafs  may  be  brought, 

1.  Where  the  Injury  was  done  to  a  Perfon. 

2.  Where, the  Injury  was  done  to  Perfonal  Property. 

3.  Where  the  Injury  was  done  to  Real  Property, 

(D)  For  what  Injuries  to  the  Perfon  an  Adion  of 
Trefpafs  lies. 

1.  For  a  Battery. 

2.  For  an  accidental  Stroke. 

3.  For  a  falfe  Imprifonment. 

(E)  For  what  Injuries  to  Perfonal  Property  an  Adion 
of  Trefpafs  lies. 

1 .  To  live  Property. 

2.  To  dead  Property. 

(F)  For  what  Injuries  to  Real  Property  an  Adion  of 
Trefpafs  lies. 


I.  To  Land. 

3.  To  a  Building, 


(G)  Againft 
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(G)  Againft  whom  an  Adion  of  Trefpafs  may  be 
brought. 

!.  In  the  General. 

2.  For  an  Iisjury  to  Real  Property. 

(H)  In  what  Court  an  Adion  of  Trefpafs  may  be 
brought. 

(  I  )  Of  the  Pleading?  in  an  Adion  of  Trefpafs. 


I. 


Of  the  Writ. 


2.  Of  the  Declaration. 

1.  In  the  General. 

2.  Of  declaring  uith  a  Continuando. 

3.  Of  the  Plea. 

1 .  Of  pleading  in  Abatement. 

2.  Of  pleading  in  Chief. 

1.  The  General  If ue. 

2.  A  Special  Plea. 

3.  Both  the  General  Iffiie  and  a  Special  Plea. 
4'   ^f  S^'^'"S  Colour. 

4.  Of  the  Replication. 

1 .  In  the  General. 

2.  Of  making  a  neiv  AJfignment. 

(K)  Of  the  Evidence  in  an  Adion  of  Trefpafs. 

(A)  In  what  Cafes  an   Adion  of  Trefpafs  in  the 
general  lies. 

Str.  635.  't  y^  .1  HEREVER  an  injury  has  been  received  from  an  a£l  which 

Jieynoidsv.  VV     ^^^  -y^  ^^  ^^.Q.  iuft^Qce  unlawful,  an  adtion  of  trefpafs  lies, 

f  j^V."  „  although   the  a£t  were  not  accompanied  with  adtual  force,  there 

1401  s.  C.  being  in  every  fuch  cafe  an  implied  force.     But,  where  the  injury 

[(")  The  v'hich  has  been  received  was  the  confequence  of  an  act  which 

c-^n'Llufid-  "^^^  ^'^  ^^^  ^^^  inftance  lawful,  an   action  of  trefpafs   does  not 

ticfsoithe  in  the  general  lie,  the  proper  remedy  being  an  action  upon  the 

oriBlnalaft,    cafe  (fl). 
js  not  the  ^    ' 

criterion  between  an  aiSlion  of  trefpafs  and  an  aflion  on  the  cafe,  nor  is  it  to  be  found  in  Lord  Raymond's 
report  oftheabovecafe  ;  it  is  argumenratively  denied  by  Fortefcue,  J.  in  theinftances  put  by  him  in  Strange's 
report,  and  exprcfs  y  controverted  by  Blaciiftone,  J.  in  Scott  v.  Shepherd,  2  Bl.  Rep.  894.  3  Wilf.  499. 
9nd  by  De  Grey,  C.  J.  S.  C.  aBl.Rep.  899.  3  Wilf.  41 1.  in  which  laft  cafe  feveralinftances  are  put, 
where  trcfpafs.wlll  he  for  the  confequences  of  an  aft  laivful  in  its  cotnmencement,  and  cafe  for  thofe 
where  the  original  aft  v.'as  unlawful.  The  true  and  folid  diftinftion  is  between  dlnci  arj  mmcd'iate  in. 
juries  on  the  one.haBd,  and  mei'tatc  or  corftquential  on  the  other  :  and  trefpafs  never  lay  for  the  latter. 
Shapcott  V,  Mugfurd,  'i  Ld.  E.aym.  187.      Howard  v.  Bankes,  2  Burr.  1114.      Hawker  v.  Bit  beck, 

3  Burr. 


Crefpaf0,  557 

3BurT.  1556.  Gates  V.  Bayley,  2  Wilf.  313.  Scott  v.  Shepherd,  uli  Juf^rs,  Mcrgnn  v.  Hughes, 
2  Term  Rep.  225.  Day  v.  Edwards,  5  Term  Rep.  648.  Savgnac  v.  Roo.tiP,  6  'I'erm  Rep.  125, 
But,   when  we  fay  that  Crefpafs  never  lay  for  rorfejuinf'w/  injuries,  we  thereby  mean  fbch  adls  as  confe- 

auent'nlly  only  become  injurious  ;  not  thit  confequential  dannagcs  can  only  be  rcdeffv'd  in  an  aiStion  on 
lie  cafe.  For  where  the  z3.  done  is  a  dlrctt  invaUon  of  the  [>Uintift''s  proj)€rl:y  i  1  poflcflion,  confe- 
quential  or  remote,  as  well  as  immeiiare,  damage  may  well  be  fet  fjrth  in  the  deciavaiijn  in  tiefpafs 
I'iet  armis:  as,  that  the  defendant  entered  ii-.t)  'he  plaintiff's  grounds  and  deitroyed  his  fences,  hy  means 
ivkers'f  the  cattle  of  divert  Jirangers  ejcapsd  thither  and  consumed  the  grajs.      3  Woo.itlef.  253.1 

If  one  man  fix  a  fpout  for  the   carrying  of  water  from  his  $tr.  635. 
houfe,  and  the  water  thereby  carried  fall  and  do  damage  upon  the  R^yj^oias  v. 
ground  of  another,  the  latter  caiuiot  maintain  an  atlion  of  tref-  Ld.  Raym. 
pafs  ;  for,  as  the  fixing  of  the  fpout  was  lawful,  the  injury  is  con-  1402.  s.  c. 
iequential. 

If  y.  S.  dig  a  trench  in  his  own  land,  or  in  the  land  of  a  ftran-  Ld.  Raym, 
ger,  by  which  the  water  is  diverted  from  the  river  of  J.  N.,  J.  N.  Jf°-: 
cannot  maintain  an  a£lion  of  ti'efpafs,  inafmuch   as  he  had  no  Hod-es!"' 
right  to  compl-un  of  the  acSl  done  by  J.  S.   until  the  confequence 
thereof  was  injurious  to  him. 

If  an  injury  be  the  confequence  of  non-feafance,  an  aclion  of 
trefpafs  does  not  lie  ;  for,  there  cannot  have  been  any  force,  either 
aftual  or  implied,  where  no  acl  has  been  done. 

If  the  perfon  entitled  to  tithe  do  not,  after  having  received  no-  Ld.  Raym. 
tice  that  the  tithe  is  fet  out,  fetch  it  away  in  a  reafonahle  time,  ^p- 
he  is  liable  to  an  adlion  upon  the  cafe,  for  the  injury  fultained  by  M^ugford'^* 
the  lying  thereof  too  long  upon  the  land  :  but  an  action  of  trefpafs 
does  not  lie  ;  becaufe  the  injury  arifes  from  non-feafance. 

If  y.  S.  who  ought  to  repair  tlie  bank  of  a  river,  negleft  to  do  Bro.  A€t. 
it,  and  for  want  of  its  being  dor.e  the  ground  of  J.  N.   be  over-  <i^ir  le  Cafe, 
flown  j  J.  N.  may  recover  a  fatisfaclion  for  the  injury  in  an  a£lioa  ^V  ^^'  _ 
upon  the  cafe:  but  he  cannot  maintain  an  aftion  of  trefpafs,  be-  93.   ' 
caufe  the  injury  arifes  from  non-feafance. 

It  is  faid  in  one  cafe,  that  if  ^.  break  the  hedge  of  B.   to  the  Bro.  Trefp. 
value  of  four-pence,  and  beafts  of  common  oi  y.  S.  enter  through  P'  \79' 
the  breach  into  the  clofe  of  B.  and  do  damage,  B.  fliall  recover  ^j]!  ^''^' 
damages  for  the  whole  injury  in  an  action  of  trefpaf,-,  againfl:  ^.  Courtney  v. 
But  it  is  laid  down  in  another  cafe,  that  if  an  injury,  for  wliich  [:"|'^'' 
the  proper  remedy  is  an  atbion  upon  the  cafe,  be  contained  in  the  s.c.' 
declaration  in  an  a£lion  of  trefpafs,  judgment  ought,  in  cafe  there  [{")  So, 
is  a  general  verdi£l  for  the  plaiiitiflF,  to  be  arrelted  (r?) ;   becaufe  ^"^'^^'j'"* 
the  judgment  againft  the  defendant  in  an  a£lion  of  trefpafs  is  quod  Roomc, 
capiaturprojiriey  whereas  the  judgment  againfl  the  defendant  in  an  6TermRcp. 
a£lion  upon  the  cafe  is  quod  fit  in  mifcricsrdia.  ^^S-l 

If,  however,  one  injury,  for  which  the  proper  remedy  is  an  ac-  Ld.  Rayt». 
tion  upon  the  cafe,  be,  after  alleging  an  injury  proper  for  an  ac-  ^7^^ 
tion  of  trefpafs,  contained  in  the  declaration  in  an  a£lion  of  tref-  y,  coii^t, 
pafs  under  2.  per  quod;  judgment  may  be  given,  although  there  is  Str.  635. 
a  general  verdi£t  for  the  plaintiff;  becaufe  that  which  comes  un- 
der the  per  quod  is  not  confidered  as  an  independent  fubilantive  in- 
jury, but  as  laid  in  aggravation  of  damages. 

[An  adlion  on  the  cafe  was  brought  for  damaging  a  colliery  of  Haward  v. 
the  plaintiff,  who  obtained  a  verdiit,  and  had  an  entire  iudirment  ^*""-'^» 

^  J       *-^  2  burr. 

oii  the  three  counts  in- the  deciaratiou.     It  was  objcded,  that  two  ,1,^. 

of 
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of  the  counts  defcrlbed  a  trcfpa-fs  vi  et  armls :  for  in  them  it  wnS 

alleged,  that  the  defendant  caufed  great  quantities  of  water  to  be 

conveyed  through  divers  other  collieries  into  that  of  the  plaintiff; 

and  that  a  count  in  trefpafs  cannot  be  joined  in  the  fame  declaration 

with  a  count  in  an  action  on  the  cafe.     The  court  over-ruled  the 

objection,  faying,  '*  that  the  plaintiff  in  his  declaration  defcribed 

"  a  fa6l,  which  might,  at  the  trial,  be  proved  to  be  either  proper 

**  for  an  action  of  trefpafs,  or  on  the  cafe,  according  to  the  evi- 

**  dence :   And  it  appears,  that  it  was  here  proved  at  the  trial  to 

**  be  the  latter.     If  it  had  been  proved  to  be  trefpafs  vi  et  annis, 

*'  the  plaintiff  muft  in  that  event  have  been  nonfuited.     Before 

**  the  trial  it  flood  indifferent,  whether  it  would  come  out  to  be 

*'  the  one  or  the  other.    However,  in  the  nature  of  the  thing,  it 

"  muft  be  a  confequential  damage ;  as  the  a6l  complained  of  was 

**  done  on  the  defendant's  own  foil."] 

1  Inft.  57.        It  is  laid  down  in  one  book,  that  if  the  bailee  of  cattle,  which 

Bro.  Aft.     have  been  lent  him  to  plough  his  land  with,  kill  any  of  them,  ther 

fur  le  Ca  e,   Q^^j^gj.  ^f  j|^g  cattle  has  an  election  to  bring  an  aftion  of  trefpafs, 

Bro.  Trefp.    or  an  aflion  upon  the  cafe.     But  it  is  laid  down  in  other  books, 

yL295.        that  the  bailee  of  cattle  who  has  killed  any  of  them,  is  not  liable 

to  an   adlion   of  trefpafs,    becaufe    he    came    lawfully    to    the 

polTefnon  of  the  cattle  ;  the  proper  remedy  being  an  ad^ion  upon 

the  cafe. 

Hob.  180.         It  is  in  one  book   laid  down,    that  the  party  injured  by  z 

"Wheatiey     refcue  may  have  either  an  adlicn  of  trefpafs,  or  an  adtion  upon 

V.  Stone.        ^u  r 

the  caie. 

Scott  V.  [A.  threw  a  lighted  fquib  into  a  market-houfe,  where  a  large 

Shepherd,      coucourfe  of  people  were  affembled  :  the  fquib  fell  upon  the  ftand- 

892.       ^'    i"g  of  ■^•»  who,  to  prevent  injury  to  himfelf  and  his  wares,  threw 

3Wiif.  499.  it  acrofs  the  market-houfe,  when  it  fell  upon   the  ftanding  of  C, 

C.  took  it  up,  threw  it  among  the  crowd,  when  it  burft,  and  put 

cut  the  eye  of  D.     The  court  of   C.  B.,   Blackjione,  J.  diffent., 

held,  that  trefpafs  lay  againft  A.  at  the  fuit  of  £).,  the  new  di- 

re£lion  and  the  new  force  given  it  by  B.  and  C.  not  being  a  new 

trefpafs,  but  merely  a  continuation  of  the  original  force  impreffed 

upon  it  by  A."] 

Sayer,  184..        An  a£tion  of  trefpafs  does  not  lie  for  making  an  exceffive  diftrefs, 

Monday        ^"  ^^^^  there  were  a  right  to  diftrain,  the  remedy  being  an  acilion 

[{a)  Whe-    upon  the  ftatute  of  Marlbridge.     But,  if  there  were  no  right  to 

ther  the  ac-  diftrain,  an  aftion  of  trefpafs  lies  ia). 

tion  for  an 

exceffive  diftrefs  fliall  be  upon  the  itatute,  or  aa  aftion  of  trefpafs,  does  not  depend  merely  upon  the 
right  to  diftrain.  If  the  things  diftrained  are  of  a  known,  determinate  value,  fo  that  the  diftrefs  ap- 
pears upon  the  face  of  the  pleadings  to  be  exceflive,  there,  notwithftanding  the  diftrainer  had  a  clear 
right  to  diftrain,  trefpafs  may  be  brought.  If,  on  the  other  hand,  they  are  of  arbitrary  and  uncertain 
value,  the  adtion  muft  be  upon  the  ftatute.     i  Burr.  591-] 

Gimbart  v.  [If  a  man  put  cattle,  which  he  has  diftrained  datnage-f enfant y  into 
Peiah,  ^  pound  which  happens  to  be  in  another  county  j  this  does  not 

make  him  a  trefpaffer,  but  only  fubjedls  him  to  the  penalty  in  the 

ftatute  of  I  fe'  2  P.  Cff  M.  c.  12. 
1  Bi.  Rep.         A  trefpafs  muft  be    certain,  and  an  injury  to  the  party,  or  not 
**93-         fo,  at  the  time  the  adt  is  done.    Trefpafs  therefore  will  not  lie, 

e.\cept 
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except  perhaps  in  certain  cafes,  fgr  the  arreft  of  privileged  per- 
fons  ;  becaufe  the  allowing  or  difallowing  of  privilege  is  difcretion* 
ary  in  the  court,  and  it  would  be  to  make  the  nature  of  the  a£l 
depend  upon  their  fubfequent  judgment.  So,  the  original  taking  Dougl.  594,- 
of  a  (hip  as  prize  is  not  a  trefpafs  at  common  law  ;  and  therefore 
a  fentence  of  the  Admiralty,  pronouncing  a  (hip  not  to  be  prize, 
cannot  alter  the  nature  of  the  original  taking,  fo  as  to  entitle  the 
captured  to  maintain  trefpafs  in  the  common  law  courts.] 

(B)  In  what  Cafes  an  Adion  of  Trefpafs  lies  for 
an  Adt  which,  although  it  was  in  the  firft  In- 
ftance  lawful,  becomes  afterwards  a  Trefpafs  alf 
Initio, 

IT  has  been  fliewn  under  the  laft  head,  that  an  injury,  which  has  [(a)  Sed 
been  received  from  an  a£t  which  was  in  the  firft  inftance  law-  '^uit/'fa.} 
ful  {a),  is  not  a  trefpafs. 

But,  in  fome  cafes,  an  aft,  which  was  In  the  firft  inftance  law- 
ful, becomes  afterwards  a  trefpafs  ab  viitio. 

Wherever  the  perfon,  who  at  firft  afted  with  propriety  under 
an  authority  or  licence  given  by  law,  afterwards  abufes  the  au- 
thority or  licence,  he  becomes  a  trefpafler  ab  initio. 

If  J.  S.,  who  has  diftrained  a  beaft  damage-feafant,  afterwards  8  Rep.  146. 
kill  or  ufe  the  beaft,  he  becomes  a  trefpafler  ab  initio.     He  had,  The  six 
by  law,  an  authority  to  diftrain  the  beaft ;  but,  as  this  extended  ca^r"'"* 
only  to  the  keeping  of  it  as  a  pledge,  in  order  to  enforce  the  Bro,  Trefp. 
making  of  fatisfadllon  for  the  damage,  the  killing  or  ufing  of  the  PJ-  *9' 
beaft  was  an  abufe  of  the  authority.  pi.  350.    [Dye  v.  Leatherdaie,  lwltzo.'\ 

But  every  intermeddling  with  the  thing  diftrained  does  not 
amount  to  fuch  an  abufe  of  the  authority  to  diftrain,  as  to  make 
the  diftrainer  a  trefpaflTer  ab  initio. 

If  a  man,  who  has  diftrained  armour,  fcour  it,  in  order  to  pre-  Cro.  Eliz. 
ferve  it  from  ruft,  he  does  not  become  a  trefpafler  ab  initio ;  for  783- 
this,  far  from  being  injurious,  is  beneficial  to  the  owner.  v,  Re°ve. 

But,  if  a  man,  after  having  diftrained  raw  hides,  tan  them,  he  ibid, 
becomes,  notwithftanding  they  would  otherwife  have  rotted,  a 
trefpafler  ab  initio;  becaufe  this,  however  it  may  at  firft  fight 
feem  to  be  a  benefit,  is  an  injury  to  the  owner;  for  he  can  never 
be  fure  of  having  his  own  hides  again,  the  nature  of  them  being 
fo  changed  by  the  tanning  that  they  cannot  be  known. 

A  conftable,  who  had  the  warrant  of  a  juftice  of  the  peace  to  ciayt.44. 
fearch  thehoufe  of  ^.  S.  for  ftolen  goods,  pulled  down  the  clothes  Ward's  cafe. 
of  a  bed  in  which  there  was  a  woman,  and  attempted  to  fearch 
imder  her  fhift.     It  was  holden,  that  by  this  indecent  abufe  of  his 
authority,  he  became  a  trefpafler  ab  initio. 

The  law  gives  every  man  a  licence  of  going  into  an  Inn  at  fea-  %  Rep.  146. 
fonable  times  :  yet,  if  a  man,  who  goes  lawfully  into  an  inn,  be  ihc Six 
afterwards  guilty  of  an  injurious  ad  therein,  he  becomes  a  tref-  ^^''^"'"*' 
pafler  ab  irjjtig ,-  b«gaufe  this  is  an  abufe  of  the  licence.  Bro.  Trefp.  ji.  359. 

u  By 


560  Crefpafjef* 

By  tlie  II  Geo.  2.  c.  ig.  ^  19.  it  is  enabled,  "  That  where 
"  any  diftrefs  fhall  be  made  for  any  rent  juftly  due,  and  any  un* 
<*  lawful  aft  fhall  be  afterwanls  l:1one  by  the  party  diftraining,  or 
**  by  his  agent,  the  diftrefs  fliall  not  be  therefore  deemed  un- 
"  lawful,  nor  the  party  making  it  a  trefpafler  ab  itiitio." 

By  the  17  Geo.  2.  r.  38.  §  B.  it  is  enacted,  "  That  where  any 
•'  diftrefs  {hall  be  made  by  an  overfeer,  by  virtue  of  a  warrant  of 
**  diftrefs,  for  any  money  juftly  due  for  the  relief  of  the  poor, 
**  the  party  diftraining  fliall  not  be  deemed  a  trefpafler  ab  initio 
**  on  the  account  of  any  irregularity  done  by  fuch  party." 

It  is  in  the  general  true,  that  a  man,  who  has  been  only  guilty 

of  a  negative  abufe  of  an  authority  or  licence  given  by  law,  does 

not  thereby  become  a  trefpafler  ab  initio  ;  becaule  he  has  only  been 

guilty  of  a  non-feafance. 

8Rep.  146.       If  J.  5.,   who  has  diftrained  a  beaft  damage-feafant,  refufe  to 

The  Six    ^    deliver  it  upon  a  tender  of  amends  before  the  impounding  there- 

cafe^^"  "^     °f>  *^'^   '^  ^   negative  abufe  of  the  authority  given  by  law  to  dif- 

Ld.  Raym.    train  5  and  the  owner  of  the  beaft  may  recover  damages  for  the 

'^^'  detention  :  but,   as  the  injury   arifes  from  a  non-feafance,  J.  S. 

does  not  become  a  trefpafler  rt^zV/zV/V. 
S  Rep.  146.       If  a  man,  who  went  lawfully  into  an  inn,  refufe  to  pay  for  the 
The  Six    ^    liquor  he  has  called  for,  this  is  a  negative  abufe  of  a  licence  given 
cafe.  °         ^Y  ^^^  ^<^g°  "^^o  2n  inn;  but  the  man  does  not  become  a  trefpafl'er 
ab  initio. 

But  in  fome  cafes  a  man,  who  h;:s  been  only  guilty  of  a  ne- 
gative abufe  of  an  authority  or  licence  given  by  law,  does  become 
a  trefpafler  ab  initio. 
Bro.  Faux  If  a  ftieriff  have  not  returned  a  writ  which  ought  to  have  been 
Impr.  pi.  5.  returned,  he  becomes,  although  this  be  only  a  non-feafance,  a 
pi.i^f  trefpafler  ab  initio,  as  to  every  thing  wliich  has  been  done  under 
3  Jon.  378.  tlie  writ. 

Satk.  409. 

Ld.  Rayai.  632.     Cro.  Car  446, 

Ero.  Faux  If  a  bailifl"  have,  by  virtue  of  a  warrant  from  a  fherifl^,  exe- 
Jmpr.  pi.  5.  cuted  a  ^vrit  whicli  ought  to  have  been  returned,  he  does  not,  al- 
ijon!3-'8.  though  tlie  writ  has  not  been  returned,  become  a  trefpafl'er  «^ 
Cro.  Car.  initio:  for  it  would  be  unreafonable  to  punifli  the  bailiff  for  the 
*+^'  default  of  returning  the  writ ;  which  could  only  be  returned  by 

the  ftierift". 
ftRoll.  Abr.       But,  if  the  bailiff  of  an  inferior  court  have  not  returned  a  writ 
Ld  R^'*  '^    which  ought   to  have  been  returned,    he  becomes  a   trefpaffer 
e^z.        '    ab  itiitiG,  as  to  every  tiling  which  has  been  done  under  it :  becaufe 
he  is  the  principal  oflicer,  and  not,  as  in  the  cafe  of  a  bailiff  ail- 
ing under  a  warrant  from  a  flieriff,  a  fubordinate  one  ;    and,  con- 
fequently,  it  was  his  duty  to  return  the  writ. 
Reed  V.  l^If  goods  are  attached  under  procefs  of  an  inferior  court,  the 

2^Bi"r"*      officer  cannot  legally  continue  in  poffeffion  of  the  defendant's 
1218.      '     houfe,  or  keep  the  goods  therein  for  a  long  or  unreafonable  time  ; 
but  muft  remove  them  to  a  place  of  fafe  cuftody  j  elfe  he  is  a 
trefpaffer  ah  initio,'] 

The 


The  perf'jn  who  is  guilty  of  an  abufe  of  an  authority  in  fa£l, 
does  not  thereby  become  a  trefjiafler  ab  initio. 

If  the  bailee  of  a  bead,  whicli  was  delivered  to  him  to  be  kept,  Bro.  Trefp. 
kill  or  ufe  it,  he  is  liable  to  make  faiisfadion  for  the  abufe  of  the  pi-  295* 
authority  given  by  the  owner  of  the  bead  ;  but  he  does  not  there-  b'^^^''^  ^u^ 
by  become  a  trefpafler  ab  initio.  leCafe,  pi.  99. 

If  a  bead,   which  has  been   diftrained   for  a  rent-charge,  be  i  inft.  142, 
killed  or  ufcd  by  the  diftrainer,  he  does  not  become  a  trefpafier  ab  '43- 
initio;   becaufe  the   diftrefs   muft,   in  this  cafe,  be  made  under  an     *'  •  •  5  ' 
authority  in  fa£l ;  for  an  authority  to  diftrain  is  not  incidental  to  a 
rent-charge,  as  it  is  to  a  rent-fervice,  but  mult  always  have  been 
given  by  the  grantor  thereof. 

The  reafon  of  the  difference  between  the   cafe   of  an  abufe  of  8  Rep,  146/ 
an  authority  in  fact,  and  that  of  an  abufe  of  an  authority  given  by  ^^^  ^'^    , 
law,  is,  in  one  book,  faid  to  be,  that  the  abufe  in  the  latter  cafe  is  ^J^^ 
deemed  a  trefpafs  ab  ittitio ;    becaufe  the   law  intends,  from  the 
fubfequent  tortious  a6l,  that  there  was,  from  the  beginning,  a  de-  * 

fign  to  be  guilty  of  an  abufe  of  the  authority.  But  this  reafon,  . 
which  applies  equally  to  both  cafes,  is  by  no  means  conclufive  : 
for  it  may  be  as  well  intended,  in  the  cafe  of  an  authority  in  facH:, 
from  the  fubfequent  tortious  a£t,  that  there  was,  from  the  begin- 
ning, a  defign  of  being  guilty  of  an  abufe  thereof.  Perhaps  the  * 
difference  between  the  two  cafes  may  be  better  accounted  for  in 
the  following  manner:  in  the  one,  where  the  law  has  given  an 
authority,  it  feems  reafonable,  that  the  law  fhould,  in  order  to  fe- 
cure  fuch  perfons  as  are  the  objeds  thereof  from  abufe  of  the  au- 
thority, when  it  is  abufed,  make  every  thing  done  void  j  and  leave 
the  abufer  in  the  fame  fituation  as  if  he  had  done  every  thing 
without  any  authority.  And  this  agrees  with  the  maxim,  aBus 
legis  tie  mini  facit  injuriam.  In  the  other  cafe,  where  a  man,  who 
was  under  no  necefhty  of  giving  an  authority  to  any  peribn,  has 
thought  proper  to  give  an  authority  to  a  certain  perfon,  and  this 
perfon  is  guilty  of  an  abufe  of  the  authority,  there  is  no  reafon 
that  the  law  Ihould  interpofe,  fo  as  to  make  every  thing  done  un- 
der it  void  ;  becaufe  it  was  his  own  folly,  to  trufl  a  perfon  with 
an  authority  who  has  fliewn  himfelf  not  fit  to  be  trufled  there- 
with. The  interpofition  of  the  law  in  fuch  cafe  would,  more- 
over, be  contrary  to  the  maxim,  vigilantibus  non  dormientibus  fervit  - 
lex. 

(C)    By  whom   an   Adion   of    Trefpafs   may   be 

brought. 

I.  Where  the  Injury  was  done  to  a  Perfon. 

^NLY  the  perfon  to  whom  the  injury  was  done  can  maintain 
^'  an  a£lion  of  trefpafs  for  a  perfonai  injury. 

If  a  fon  or  daughter  have  been  falfely  imprifoned,  neither  the  Cro.  Ellz. 
father  nor  the  mother  can.  maintain  an  action  of  trefpafs.  E^rha-n  v. 

Dennis. 
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s6i  Crcfpafief. 

Sid.  215.  If  a  daughter  have  been  debauched,  her  father  may  m^iintniti 

Sipporav.      an  aftion  of  trefpafs(rt):  but  he  can  only  recover  d.imajies  for 
Ch^fit     ^^^  ^"^^  °^  *^^  daughter's  fervice ;    no  damages  being  recoverable 
[(j)ln  Ben-  by  Kim  for  the  pcrfonal  injury  done  to  the  daught(^r. 
nett  i.  Al- 

cott,  2  Term  Rep.  166-  it  is  fald,  that  an  aftion  merely  for  debauching  a  ir:aVs  daughter,  by  which  he 
lofes  her  fervice,  is  an  aftion  on  the  cafe  ;  but  that,  according  to  Lurd  C.  J.  Holt-  upin.o:-  where  the 
offence  is  accompanied  with  an  illegal  entry  of  the  f.:tlier'5  hcufe,  he  h.is  his  cleftiiJn  to  bnng  either  trefp.ift 
or  cafe.  However,  in  Ld.  Raynior.d  1052.  (i!ie  authority  referred  to,)  the  diftindlions  taken  leenn  to  oe, 
not  between  trefpafs  and  cale,  but  difi'ertnt  furrr.s  of  Itcf^iafs  and  aii'auk.  In  I'uUidg-  v.  Wade, 
S  Wilf.  18,  J9.  the  aftion  W4S  trefpjfi,  and  nocnty  or  the  houle.      3  Wooddef.  24.<;.  note] 

3  Rep.  38.         An  anceftor,  before  tenure  by  knight-feivice  was  token  away, 

Ratchff's  could  have  maintained  an  a£lion  of  trefpafs  for  the  taking  away  of 

sWms.  his  heir:  but  he  could  only  have  recovered  damages  for  the  lofs  of 

116.128.  the  marriage  of  the  heir;  no  damages  being  recoverable  by  him 

Cro.Eliz.  £qj.  jj^g  perfonal  injury  done  to  the  heir. 

Bro.  Trefp.  If  a  fervant  have  been  beaten,  no  one  except  himfelf  can  main- 
^';,'?*'.i     tain  an  adlion  of  trefpafs  for  the  injury  done  to  hisperfon.      And 

iRoll.  Abr.      ,  ,  ,  n  1  1  •      -  ,        r   11  •       j     L 

551.N. pl-7.  although  a  maiter  may,  wliere  his  lervant,  lawluliy  retanied,  has 

Ero.  Lab.     been  beaten,  maintain  this  adlion,  he  cainiot  recover  any  damages 

P'*  ^^   .      for  the  perfonal   injury  done  to  the  fervant ;  for  his  recovery  can 

pl.iji.    '    only  be   for  the  confequential   damages  he  has  fuftained,  by  the 

»Roii.  Abr.  fervant's  having  been  rendered,  by  the  beating,  incapable,  or  lefs 

fSa.N.p.y.  capable,  to  perform  his  fervice. 

Hartv.  [Trefpafs  lies  at  the  fuit  of  a  mailer  for  enticing  away  a  fervant 

Aidri 'ge,      from  His  adtual  fervice.] 
Cowp.  54. 

Saik.  119.  If  a  wife  have  been  falfely  imprifoned,  her  hufband  may,  in  an 
RufTeiv.  a£\;ion  of  trefpafs,  obtain  fatisfadion  for  the  damages  he  has  fuf- 
Cfo.  T»c.  tained,  by  having  been  deprived  of  the  company  and  comfort  of 
5o»'  his  wife,  and  by  the  bufincfs  of  his  houfe  having  been  neglected 

Ld^Rr  '°  during  her  abfence  :  but  he  cannot  recover  any  damages  for  the 
1032.  perfonal  Injury  done  to  the  wife.     It  is  indeed  true,  the  hufband 

muft  always  join  with  a  married  woman  in  an  a61ion  of  trefpafs 
for  a  perfonal  injury  done  to  herfelf:  but,  as  this  is  owing  to  the 
incapacity  of  a  married  woman  to  fue  alone,  unlefs  fhe  be  entitled 
by  fpecial  cuftom  fo  to  do,  or  unlefs  her  hufband  become  incapa- 
ble of  fuing,  it  is  by  no  means  to  be  confidered  as  an  exception  to 
the  general  rule,  that  only  the  perfon  to  whom  the  injury  was 
done,  can  maintain  an  a£lion  of  trefpafs  for  tlie  perfonal  injury. 
7  Mod.  8t.  [A  hufband  may  maintain  trefpafs  for  an  adulterous  intercourfc 
aSalk.  552.  with  his  wife,  force  and  violence  being  fuppofed  in  law  to  ac- 
company this  atrocious  injury.] 

2.  Where  the  Injury  was  done  to  Perfonal  Property. 

Pro.  Trefp.  The  perfon,  in  whom  the  general  property  in  a  perfonal  chattel 
pl.  303.  jg^  ^jjy  maintain  an  a£l:ion  of  trefpafs  for  the  taking  or  injuring 
Latch,  214.  of  the  chattel  by  a  (Iranger,  although  he  have  never  had  a  poflef- 
2  Bulftr.  fion  thereof  in  fa£l  :  for  a  general  property  always  draws  to  it  a 
^^^'  pofTefTion  in  lawj  which  is,  in  the  cafe  of  a  perfonal  chattel,  by 

reafon 


teafon  of  the  tranfitorlncfs  of  its  nature,  fufficient  to  found  this 
a(5tion  upon. 

[To  entitle  a  man  to  bring  trefpafs,  he  muft,  at  the  time  when  iTermRep. 
the  zGt  was  done   which  conftitutes  the  trefpafs,  either  have  the  ^^nX    »% 
aEiual pojfejjjton  in  him  of  the  thing,  which  is  the  objc6l  of  the  tref-         '     *■'* 
pafs,  or  he  muft  have  a  conJIvuElive pojfejjioti^  in  refpecSl  of  the  right 
being  veflcd   in  him.     Tiierefore   the   ]ord  may,  before  feizure, 
maintain  trefpafs  for   an  eftray   or  wi-eck,   taken   by  a   ftranger. 
For  the  right  is  in  the  lord,  and  a  coiijlruclive poJJ'eJJion  in  refpe(Sl  of 
the  thing  being  within  ti;e   manor  of  which  he  is  lord.     80,  the 
executor  hris   the  right  immediately  on  the  death  of  the  teftator, 
and  the  right  draws  after  it  a  conjirucfive pojfejfion.     The  pi'obate  is 
a  mere  ceremony;  for,  when  pafied,  the  executor  does  not  derive 
his  right  under  the  probate,   but  under  the  will  j     the  probate  is 
only  evidence  of  his  right,  and  is  necelT.iry  to  enable  him  to  fue  ; 
but  he  may  releafe,  ^r.  before  probate.     But  there  feems  to  be 
no  in  (lance  where  a  man,  who  has   a   new  right   given   to  him, 
which,  from  reafons  of  policy,  is  fo  far  made  to  relate  back  as  to 
avoid  all  mefne  incumbrances,  (hall  be  taken   to  have  fuch  a  pof- 
feflion  as  to  bring  trefpafs  for  an  act  done  before  fuch  right  was 
given  to  him.     Hence  trefpafs  will  not  He  by  tlie  affignees  of  a  Smith  v. 
bankrupt  againft  a  fherlff  for  taking  the  goods  of  tlie  bankrupt  in  M''les,  «W 
execution  after   an  a£l  of  bankruptcy,  and  before   the   iHuing  of 
the  commifiion,  notwithRanding  he  fell  them  after  the  ilTuing  of 
the   commiflion,  and   after   a  provilional   afiignm.ent  and   notice 
from  the  provifional  affignee  not  to  fell  them.] 

If  the  owner  of  goods,  which  are  at  Tork.^  give  them  to  J.  S.,  Bro.  Trefp. 
who  at  the  time  of  the  gift  is  in  London,  and   before  J.  S.  have  P'-  '^?^- 
obtained  the  aftual  pofFeffion  of  the  goods  a  ftranger  take  them, 
J.  S.  may  maintain  an  aclion  of  trefpafs  againft  the  ftranger  j   for 
by  the  gift  he  acquired  a  general  property  in  the  goods. 

But,   if  the  bailee  of  goods   have  given   them  to  J.  S.  and  a  Bro.  Trefp. 
ftranger  take  them  before  they  are  delivered  to  J.  S.,  this  a£lioa  P'-^^^. 
cannot  be  maintained  by  J.  S.,  becaufe  by  this  gift,  it  being  the 
gift  of  a  perfon  who  had  only  a  fpecial  property  in  the  goods, 
y.  S.  did  not,  as  they  were  not  delivered  to  him,  acquire  any  pro- 
perty in  them. 

If  the  goods  of  a  teftator,  who  has  appointed  an  executor,  are  2Bu'(t.z68. 
taken  by  a  ftranger  before  the  teftator's  will  is  proved,  and  after-  Fi'^<^'^- 
wards  the  executor  proves  the  will,  he  mav  maintain  an  a6lion  of 
trefpafs  for  the  taking  of  them  :  for,  although  an  executor  has  not 
any  property  in  the  goods  of  his  teftator  until  he  has  p'-oved  his 
will,  yet,  when  this  is  done,  he  acquires  a  general  property  there- 
in from  the  time  of  the  death  of  his  teftator. 

If  a  teftator  have  bequeathed  certain  fpecirtck  goods  to  J.  S.  the  Bro.  Trefp. 
legatee  may  bring  an  action  of  trefpafs  tor  an  injury  done  to  the  P'*  *5' 
goods  by  a  ftranger,   although  the  injury  was  done   before  they 
were  delivered  to  him  by  the  executor :  becaufe  the  legatee  did, 
immediately  upon  the  teftator's  death,  acquire  a  general  property 
in  the  goods. 

Oo  2  But, 


5^4  CreCpafisf, 

Bro.  Trefp.       ^^^  ^^  3  tcftatot  have  bequeathed  a  third  part  of  his  goods  to 
pi.  »j.  y.  S.,  and  fome  of  the  teftator's   goods,   before   the  third  part 

thereof  was  delivered  to  J.  S,  by  his  executor,  be  taken  by  a 
ftranger,  the  legatee  cannot  maintain  this  action ;  becaufc  he 
does  not,  in  this  cafe,  acquire  a  property  in  any  of  the  teilator's 
goods,  until  they  are  dehvered  to  him  by  the  executor. 
Fit*.  N.B.  If  wrecked  goods  are  thrown  on  fhore,  and  before  a  felzure 
gx.  thereof  is  made,  a  ftranger  take  them  away,  the  perfon  in  whom  the 

right  of  wreck  is,  may  maintain  an  a£lion  of  trefpafs     inafmuclr 
as  a  general  property  in  the  goods  was,  immediately  upon  their 
being  thrown  on  fhore,  veftcd  in  him. 
Blikey  V.  [Where  the  vendor  fold  goods  by  fample  to  be  delivered  to  the 

Dinfdale,      vcndee  within  a  month,  and   took  earneit,  and  within  that  time 
®*P'     '•  £gj^{.  {|je  goods  by  his  fervant  to  the  vendee's  houfe,  where,  part 
being  unloaded,  the  reft  were  diftrained  for  toll,  the  delivery  was 
complete,  fo  as  to  entitle  the  vendee  to  bring  trefpafs   for  the 
feizure.     For  here  was   an  actual,  not  a  conftru(£live,  pofleffion ; 
though,  had  part  not  been  lodged  in  the  vendee's  houfe,  yet  the 
delivery  was  complete  as  to  all  honeft  purpofes,  in  refpe6l  of  third 
perfons,   the  moment  the  vendor  had  delivered   the  goods  to  his 
fervant  to  carry  them  to  the  vendee.] 
jRoU  Abr.       Every  perfon,  in  v/honi  the  generil  property  in  a  perfonal  chat- 
569. P.  pi. 5.  tel  is,  may  maintain  an  aQion  of  trefpafs  for  the  taking  or  in- 
'  "*^  *      juring  thereof  by  a  ftranger,  although  the  trefpafs  was  committed, 
whiift  the  chattel  was  in  the  poiTelhon  of  another,  who  had  a  fpe- 
cial  property  therein. 
xRoil.  Abr.       If  the  goods  of  J.  S.,  which  were  bailed  to  J.  N.y  are  taken 
569.P.PI.5.  fjQjyj  Q^  injured  in  the  hands  of  J,  N.  by  a  ftranger,   J.  S.,  in 
whom  the  general  property  ftill  remains,  may  maintain  an  a£tion  of 
trefpafs. 
Bro.  Trefp.       But,  if  the  bailee  of  goods  have  delivered  them  to  a  ftranger, 
p|.  n6.        x[\t  bailor  cannot  maintain  this  a6lion  j  becaufe  the  general  pro- 
^^"        perty  in  the  goods  is  changed  by  the  delivery  of  a  perfon  who  had 
a  fpecial  property  therein. 
FItz.  N.  B.        Every  perfon,  who  is  anfwerable  to  another  for  a  perfonal  chat- 
i^nft^gq      ^^^  ^'^         pofTeffion,  has  fuch  a  fpecial  property  in  the  chattel  as 
Bro.  Trefp.    enables  him  to  maintain  an  adion  of  trefpafs  for  the  taking  or  in- 
pi.  83.         juring  thereof  by  a  ftranger. 

J3Rep.69.     a  Roll.  Abr.  569.  pi.  5.  pi.  7.     Sid.  438.     2  Saund.  47. 

4.Rep,  84.        This  diftin£l:ion  was  formerly  taken  ;  namely,  that  if  goods, 
caffc  "'*  *    which  have  been  delivered  generally  to  a  man  to  be  kept,  are  taken 
from  him  by  a  ftranger,  the  bailee  may  maintain  an  aftion  of  tref- 
pafs, becaufe  he  is   anfwerable  for  the  goods  to  the  owner  :  but 
that  if  goods,  which  have  been  delivered  to  a  man  to  be  kept  as 
he  keeps  his  own,  are  taken  by  a  ftranger,  the  bailee  cannot  main- 
tain this  a£licn  ;  becaufe  he  is  not  anfwerable  for  the  goods  to  the 
Ld.Raym.    owner.     But  in  a  modern  cafe,  in  which  Southcote's  cafe  and  all 
oic!  Coggs  ^^^  ^^^  ^^^^  ^^^^^  confidered,  this  diftlnaion  is  exploded.     It  is 
V.  Barnard,   i"  this  cafe  laid  down,  that  the  bailee  of  goods,  which  have  been 
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delivered  to  be  kept,  is  not,  although  the  delivery  were  genera!, 
anfweriible  to  the  owner  for  the  goods,  unlefs  they  are  loft  or  in- 
jured by  negle£t  or  default  of  the  bailee  ;  for  that  it  would  be  very 
unreafonable  to  make  a  man,  Vv'ho  receives  no  benefit  from  keep-  ^ 

ing  the  goods  of  another,  anfwerable  for  the  taking  or  injuring 
thereof,  unlefs  he  have  been  guilty  of  negledl  or  default.  It 
feems  to  follow  from  this  cafe,  ihat  the  bailee  of  goods,  when 
delivered  generally  to  be  kept,  cannot  maintain  an  a£lion  of  tref- 
pafs  for  the  taking  or  injuring  of  them  by  a  ftranger. 

If  y.  S.  have  bailed  a  beaft  to  J.  N.  for  ploughing  his  land,  and  Bro,  Trefp. 
this  beaft  be  taken  from  J.  N.  by  a  ftranger,  J.  N.  may  maintain  ^}',^^' 

,.         ^.  ,  ^  '^  1        1        n  .1-1  ^    ivT    r  Ld.  Raym. 

this  attion  ;  becaufe,   as  the  beait  was  delivered  to  j.  i\.  tor  z  ois-oic. 
purpofe   beneficial  to  himfelf,    he    is   anfwerable  for  it   to  the 
owner. 

If  goods,   which  have  been  taken  by  a  fheriffin  execution,  arc  Sid.  438. 
taken  from  him  by  a  ftranger,  he  may  maintain  an  action  of  tref-  ^'^''"^'^m 
pafs ;  becaufe  he  is  anfwerable  for  the  goods  to  the  perfon  at  whofe  j  Mod.  ji. 
fuit  the  execution  was. 

If  goods  of  J.  S.  which  have  been  delivered  to  y.  N.  to  be  car-  Salk.  a6. 
ried  for  hire,  are  taken  from  jf.  N.  by  a  ftranger,  y.  N.  may  ''*5- 
maintain  an  a£lion  of  trefpafs ;  becaufe  he  is  anfwerable  for  the  1  Mod.  31! 
goods  to  J.  S. 

The  agiftor  of  a  beaft  may  maintain  an  aftion  of  trefpafs  for  ihe  Bio.  Trefp. 
taking  or  injuring  thereof  by  a  ftranger,  whilft  it  is  upon  his  land  j  ^  ^7- 
becaufe  he  is  anfwerable  for  the  beaft  to  the  owner.  ^'■,543. 

Churchwardens   may  maintain  an  a£lion  of  trefpafs,  for  the  Fjtz.  N.  B. 
taking  of  goods  belonging  to  their  church  by  a  ftranger  during  92- 
their   churchwardeafliip  •,    becaufe   they  are    anfwerable  for  the  ,  Mod.  65.' 
goods   to   their  fucceflbrs.     And   it  is  faid,   that  churchwardens  Fitz.  N.  B. 
may  maintain  this  aclion,   for   the   taking  of  goods  belonging  to  89'  9^' 
their  church  by  a  ftranger  during  the  churchwardendiip  of  their 
predecefTors.     But  it  may  be  inferred  from  what  is  faid  in  another  Dyer,  4.8. 
book,  that   churchwardens  cannot  maintain  this  acSlion,  for  the 
taking  of  goods  belonging  to  their  church  by  a  ftranger  during  the 
churchwardenftiip  of  their  predeceflbrs.     And  the  latter  feems  to 
be  the  better  opinion  *,  for  it  is  not  reafonable  that  churchwardens 
ihould  be  anfwerable  to  their  fucceflbrs  for  goods  belonging  to 
their  church,  which  were  taken  during  the  churchwardenftiip  of 
their  predecelTors.     It  is  moreover  certain,  that  the  churcli wardens 
never  had  in  this  cafe  an  a£lual  pofieffion  of  the  goods.     It  fol- 
lows, that  they  never  had  a  fpecial  property  in  the  goods ;  for  it  ' 
is  laid  down  in  many  cafes,  that  no  perfon  can  have  a  fpecial  pro- 
perty in  a  perfunal  chattel,  of  which  he  never  had  the  actual  pof- 
felBon. 

It  is  upon  the  whole  clear,  that  both  the  perfon  in  whom  the 
general  property  is,  and  the  perfon  in  whom  the  fpecial  property 
is,  may  maintain  an  a£lion  of  trefpafs  for  the  taking  or  injuring 
of  a  perfonal  chattel  by  a  ftranger,  whilft  it  was  in  the  adlual 
poiTeffion  of  the  latter- 

But,  if  either  of  thefe  perfons  have  recovered  in  fuch  a6lion,  2  Roll.  Abr. 
this  fliall  ouft  the  ether  of  his  right  of  a(^ion-,  otherwife  the  S^g-P-p'-l 
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trefpafTer  v^uld  be  liable  to  make  a  fecond    fatisfa£lion  for  the 
fame  injury. 
Ero.  Trefp.       Nor  is  this  cafe  like  the  cafe  of  the  beating  of  a  fervant,  in 
pi.  13.         which  buth  the  feiTant  and  his  mafter  may  maintain  an  adlion  of 
c52?N.pl.7*.  trefpafs ;  and  the  recovery  of  one  fhall  not  ouft  the  other  of  his 
right  of  aftion.     For  the  two  a£l:ions  are  in  the  latter  cafe  main- 
tained upon  quite  different  grounds  ;  that  of  the  fervant  being  to 
recover  a  fatisfaclion  for  the  perfonal  injury;  that  of  the  mafter 
to  recover  a  fatisfa£lion  for  the  lofs  of  ferviv.e,  which  was  the 
confequence  of  the  perfonal  injury. 

3.  Where  the  Injury  was  done  to  Real  Property. 

_  _  .  Only  the  perfon,  who  has  the  pofleflion  in  fadf  of  the  real  pro- 
pi.  38.  P^'^ty  to  which  an  injury  has  been  done,  can  maintain  an  aftion 
pi,  305.  of  trefpafs  qtiare  claajfumfregit ;  a  general  property  not  being  in  the 
P  iJv  200.  ^^^^  °^  ^^^^  property,  as  it  is  in  the  cafe  of  perfonal,  fufficient  to 
L.'tch,263.  found  this  adlion  upon, 
a  Bulftr,  268. 

a  Leon. 147.  And  there  mud  not  only  be  a  pofleflion  in  facSl  of  the  real  pro- 
Berry  V.  perty  ;  but  it  muft  be  a  lawful  one  :  for  an  intruder  into  land  does 
Plowd  546.  "Ot  gain  by  the  intrufion  fuch  a  poireflion,  as  will  enable  him  to 
4  Leon. 184.  maintain  an  a£lion  of  trefpafs  qiiare  claiif urn  f regit. 
Bro.  Sur.  The  perfon  in  whom  the  freehold  of  land  is,  cannot  maintain 
^'r^?i'  Ab  ^"  action  of  trefpafs  quare  claufum  f regit  for  an  injury  done  to 
554.  '  ■  the  land  whilft  it  was  in  the  pofleflion  of  another. 
4  Leon.  1 84. 

Plowd.  14a.  An  heir  at  law  may  make  a  leafe  of  land  dcfcended  upon  him. 
Browning  before  he  has  entered  thereupon;  but  he  cannot  maintain  an  ac- 
tion of  trelpafs  quare  claujumf regit ^  before  he  has  by  entry  acquired 
the  poflellion  in  fail. 
aLeon.147.  if  a  ^nt  fur  conufance  de  droit  come  ceo  be  levied  of  land,  the  co- 
Berry  V.  nufee  thereby  immediately  obtains  a  pofleflion  in  law  :  but  he  can- 
Goodman.  ..■'  ^.  '  ,.'  1       r  r        •        -i      r  1 

not  mamtam  an  action  or  treli^ais  quare  claufum  f regit y  beiore  he 
has  by  entry  acquired  the  pofleflion  in  fa£l:. 
Plovvd.  528.        A  parfon  cannot  maintain  an  aiflion  of  trefpafs  quare  claufum 
B^kie'       f''^&^^  ^°^  ^"  injury  done  to  his  church,  church-yard,  or  glebe,  be- 
fore he  is  induced  ;  it  being  the  induttion  which  gives  him  the 
pofleffion  in  fa£l  of  thefe  things. 
Bro.  Trefp.        If  a  man,  who  once  had  the  pofleflion  In  fa£!l:  of  a  real  efliate, 
pi*  3°5'        quit  it  or  be  deprived  thereof,  he  cannot   maintain  an   a£lion  of 
trefpafs  quare  claufum  fregit  for  an  injury  done  thereto,  which  was 
done  betwixt  the  time  of  his  quitting  or  being  deprived  of  the  pof- 
feflfion,  and  his  regaining  the  fame  by  re-entry, 
a  Roll.  Abr.       The  difllcifee  of  land  cannot  maintain  an  a^ion  of  trefpafs  quare 
555_^P'-4-  claufum  fregit  for  an  injury  done  thereto  betwixt  the  time  of  the 
difl"eifin  and  his  re-entry ;  for  he  does  not,  until  a  re-entry  be 
made,  regain  the  pofleflion  in  fadl  of  the  land, 
i  Roll.  Abr.       It  has  been  holden,  that  a  leflbr  at  will  or  for  years  of  land,  who 
$3'-^'  l''-3-  has  after  the  determination  of  the  eftate  at  will  or  for  years  re- 
entered, may  maintain  an  aclion  of  trefpafs  quare  claufum  fregit 

for 
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for  an  injury  done  to  the  land  during  the  continuance  of  the  eftate 
at  will,  or  for  years ;  becaufe  his  reverfion  may  have  been  there- 
by injured.  But  it  fcems  to  be  the  better  opinion  that  he  cannot:  3  Lev.  209. 
for  in  another  book  it  is  laid  down,  that  only  the  leffee  at  will  or  B'^''«^°''<i 
for  ycarj  of  land  can  maintain  this  action  for  an  injury  done  to 
the  land  daring  the  continuance  of  the  eltate  at  will  or  for  years; 
for  that  the  remedy  of  the  leff  )r,  if  the  injury  be  of  fuch  a  kind  as 
to  be  prejudicial  to  the  reverfion,  is  by  an  action  upon  the  cafe. 

If  in  a  leafe  for  years  of  land  there  be  a  refervation  of  the  trees,  Bro.  Trefp. 
the  leflbr  may  maintain  an  action  of  trefpafs   qunre  claufutn  fregit  ?'•  5S« 
for  cutting  down  or  injuring  the  trees  during  the  continuance  cf 
the  leafe  :  for  by  the  refervation  of  the  trees  the  land  on  which 
they  grow  was  referved,  and  confequently  the  leflbr  has  never  been 
out  of  the  poffeffion  in  fact  thereof. 

A  kifee  for  years  of  land  may  maintain  an  action  of  trefpafs  zRoll.Abr. 
qitare  claufmn  fregit  for  an  injury  done  to  the  land  by  any  perfon  55J-N.pl.6. 
during  the  continuance  of  his  eftate.  '  ■^*^* 

But  a  leflee  at  will  of  land  can  only  maintain  this  adlion,  where  "^  Rol'.Abr. 

the  injury  to  the  land,  done  during  the  continuance  of  his  eftate,   '^}^'    '^  '^' 

was  done  by  a  itranger.     For  if  the  injury  were  done  by  a  perfon  sid.  347. 

who  entered  under  colour  of  title,  this  acl;ion  does  not  lie.  ^"'■y  ''• 

Barecroft. 

It  is  laid  down  in  one  book,  that  a  tenant  at  fufferance  of  land  Fitzh.  Tref. 
has  not  fuch  an  intereft  as   enables  him  to  maintain  an  action  of  P^"  ^°' 
trefpafs  quare  claufutn  fregit.     But  it  is  in  other  books  laid  down,  ^  Roll.Abr. 
that  a  tenant  at  fufferance  of  land  may  maintain  this  action  for  an  ^^'r.^  ''!''* 
injury  done  by  a  ftranger  to  the  land. 

If  the  perfon,  who  is  entitled  to  the  vefture  or  herbage  of  land,   ilnft.  4. 
be  difturbed  in  the  enjoyment  thereof,  an  a£lion  of  trefpafs  quare  ^^°'  Trefp. 
claufum fregit  {a)  lies.  {  Roll^Abr. 

552.  N  pi  8  Moor,  302.  [(a)  In  a  late  cafe  it  was  holden,  that  this  a£lion  is  maintainable  by 
the  perf')n  who  is  only  in  the  enjoyment  of  the  vefture  of  land,  or  other  right,  as  that  of  digging  and 
carrjing  away  turf  and  peat,  provided  it  be  a  feparace  and  exclufive  intereft.  Wilfon  v.  Macreth, 
3  Burr.  182+.] 

It  has  been  holden,  that  the  perfon,  who  is  entitled  to  the  grafs  3Leon.2i3. 

grown  upon  land  after  it  has  been  mown,  may  maintain  an  a£tion  Hitchcock 

of  trefpafs  for  fpoiling  the  grafs ;  but  that  he  cannot  maintain  an  '         ^* 
a6tion  of  trefpafs  quare  claufum  fregit. 

It  is  laid  down,  that  no  perfon  can  maintain  an  a£tion  of  tref-  i  Bulftr. 

pafs   quare  claufum  fregit  for  an  injury  done  to  the  foil  of  a  high-  '57- 

way  ;  for  that,  when  land  is  dedicated  to  the  fervice  of  the  publick  child. 

as  a  highway,   it  ceafes  to  be  private  property.     But  it  was  in  a  Str.  loo}. 

modern  cafe  holden,  that,  although  land  be  dedicated  to  the  pub-  oj^t'j 

lick  fervice  as  a  highway,  the  property  of  the  foil  continues  fo  in  Hii.SG.'a. 
the  dedicator,  that  he  may  maintain  this  action. 

A  perfon  cannot  maintain  an  action  of  trefpafs  quare  claufum  Bro.  Trefp. 

fregit  for   treading  down  the  grafs  growing  upon  land  in  which  he  jR^if^Abr. 

has  a  right  of  common  ;  for,  although  a  commoner  have  a  right  552.N.PL8. 
to  take  fuch  grafs  by  the  mouth  of  his  commonable  cattle,  he  is 
not  in  the  poflefllon  of  the  land. 

O  o  4  It 
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Palm.  46.  It  has  been  holden,  that,  although  J.  S.  have  a  right  to  a  feat 
Dawtrie  in  a  church  as  belonging  to  an  ancient  meiruage,  he  cannot  main- 
fta)%he  ^^^^  ^"  action  of  trelpafs  for  being  difturbed  in  the  ufe  thereof,  or 
true  reafon  for  an  injury  thereto  done  j  for  that  the  proper  remedy  is  an  adtion 
is.that^.  5.  upon  the  cafe  (a). 

has  not  the        * 

exclufive  pofTeflion  ;  the  poffeflion  of  the  church  being  in  the  parfon.  1  Term  Rep.  410.  But,  the 
poffeffion  being  in  the  parfon,  it  feems  to  follow,  that  this  is  the  proper  kind  of  adion,  where  the  par- 
fon determines  to  fue  o.e,  who  has  preached  in  his  church  without  his  leave  :  for  fuch  intruder.  Lord 
Holt  fays,  is  a  trefpafl'er.      12  Mod.  420.  453.  j 

It  is  not  neceflary  that  the  perfon,  who  brings  an  adlion  of  tref- 
pafs  quare  claufum  f regit  for  an  injury  to   land,    (hould  be  in  the 
a6tual  pofTefTion  thereof  at  the  time  of  bringing  the  a£lion. 
Bro.  Trefp.        If  an  injury  were  done  to  the  land  of  J.  S.  while  he  was  in  the 
P'-  "•  a£lual  pofleffion  thereof,  and  J.  S.  afterwards  quit  the  poffeflion, 

_5_  ■  '  an  a6lion  of  trefpafs  quare  claufum  fregit  may  be  brought  by 
Plowd.431.  him. 

Bro.  Trefp.  The  difleifec  of  land  may  maintain  an  a£lion  of  trefpafs  quare 
- V  u  >Ab  ^^^nf"^^  f^^g^'  for  an  injury  done  to  the  land  before  he  was  dif- 
55.vS.'pi.3'.'  feifed. 

Bro.  Trefp.        If  the  bcafl  of  A.  be  chafed  into  land  which  is  the  property  of 
pi.  411.        ^^^  ^yj.  jj^  j.]^g  pofieflion  of  B.^  A.  may  maintain  an  action  of  tref- 
pafs for  the  injury  done  to  his  beaft  j  but  he  cannot  maintain  an 
aiSlion  of  trefpafs  quare  claufum  fregit. 
Cro.  Eiiz.  Although  land  in  the  pofleilion  of  J  5.  be  fown  by  J.  N.,  and 

J43.  Hare  'j.  |^g  moreover  agreed  by  J.  S.  that  J.  N.  fhall  have  half  the  corn 
aRoii.Abr.  thereupon  grown,  J.  N.  cannot  join  with  J.  S.  in  an  adlion  of 
56S.  N.  trefpafs  quare  claufum  fregit  for  an  injury  done  to  the  corn  before 
P  *•  it  is  fevered  j  becaufe  he  is  not  in  the  pofieflion  of  the  land. 

(D)  For  what  Injuries  to  the  Perfon  an  Adion  of 
Trefpafs  lies. 

I.  For  a  Battery. 

A  N  aftlon  of  trefpafs  lies  for  a  battery. 

^^  But  it  is  not  neceflary  in  this  place  to  fiiew  what  confl;i= 
tutes  a  battery ;  becaufe  this  has  been  already  done  under  the 
title  AJfault  and  Battery. 

2.  For  an  accidental  Stroke. 

Bro.  Trefp.  If  one  man  have  received  a  corporal  injury  from  the  voluntary 

pi.  413.  ^£^  Qf  another,  an  a6lion  of  trefpafs  lies,  provided  there  was  a 

Hob.  134.  negle£l  or  want  of  due  caution  in  the  perfon  M'ho  did  the  injury. 

Latch,  13.  although  there  were  no  delign  to  injure. 
119.    - 

Hcb.  134.         If  a  foldier,  for  want  of  due  caution,  wound  a  man  by  the  dif- 
w"dr'''     ^^^^Z^  of  hia  gun  in  exercifing,  this  does  not  amount  to  a  bat- 
tery; 
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tery;  becaufe  there  was  no  defign  to  hurt :  but  an  a£tion  of  tref- 
pafs  lies. 

The  defendant  in  uncocking  his  gun  difcharged  the  fame,  and  str.  596. 
wounded  the  plaintiff  who  was  flanditig  by  and  looking  at  him  :  it  Underwood 
was  holden  that  an  a£lion  of  trefpafs  lay.  ^*    ^^  °"* 

If  a  man  ride  an  unruly  horfc,  for  the   purpofe  of  breaking  it,   i  Ventr. 
in  a  place  much  frequented  by  the  king's  fubje£ls,  and  the  horfe  ^55- 
run  away  with  the  rider,  and  run  over  a   man  and  hurt  him,  an 
adlion  of  trefpafs  Hes. 

But,  if  the  corporal  injury  received  is  not  to  be  imputed  to  the 
negledl  of  the  party  by  whom  it  was  done,  or  to  the  want  of  due 
caution,  an  a£tion  of  trefpafs  does  not  lie,  although  it  were  the 
confequence  of  a  voluntary  a£l. 

If,  in  the  very  infhant  a  foldier  difchai-ges  his  gun  in  exercifing.  Hob.  134, 
a  perfon  runs  acrofs,  and  is  thereby  wounded,  an  adion  of  trefpafs  Reaver  v. 

1  ^  !•  .  Ward. 

does  not  he. 

3.  For  a  falfe  Imprifonment. 

An  aftion  of  trefpafs  hes  for  every  unlawful  reflraint  of  li- 
berty. 

If  a  perfon  be  unlawfully  arrefted  in  the  ftreet,  this,  although  Fioch's 

he  be  not  carried  into  a  houfe,  is  a  falfe  imprifonment.  Law,  202. 

Every  arreft  of  a  man  for  a  civil  caufe,  which  is  not  warranted  2  Inft.  51, 

by  legal  procefs,  is  an  unlawful  reflraint  of  liberty.  5-- 

It  has  been  holden,  that  a  cullom  to  imprifon  a  perfon  without  *  Jp"-  i47« 

legal   procefs   is  not  good.  Newman! 

If  a  perfon  be  arrefted  under  a  procefs  which  was  irregularly  2  Jon.  214. 

Iffued,   this  is  a  falfe  imprifonment  in  the  party  at  whofe  fuit  it  ^  ^^ntr. 

was   iffued;  for  it  was  incumbent  on  him  to   take  care  that  the  scr.'soo. 
procefs  was  regularly  iffued. 

But,  if  a  perfon  be  arrefted  under  a  procefs  which  was  errone-  Str.  509. 

oufly  iffued,  this  is  not  a  falfe  imprifonment ;  becaufe  the  irregular  Pf^'iips'^* 
iffuing  of  the  procefs  was  owing  to  a  miftake  in  an  oflicer  of  the 
court,  and  not  to  the  party  at  whofe  fuit  it  was  iffued. 

It  feems  to  have  been  always  holden,  that  it  is  not  a  falfe  im-  Bro.  Faux 

prifonment  in  an  officer  to  arreft  a  perfon  under  the  procefs  of  I'T'P''- p'-3i* 

fuperior  courts,  although  the  procefs  were  irregularly  ilfued.  str.  509". 

It  is  laid  down  by  Hale^  Ch.  J.  that  an  arreft  of  a  perfon  under  iVentr.zxo. 

the  procefs  of  an  inferior  court,  by  an  officer  of  the  court,  is  a  ^^^^  ^' 

falfe  imprifonment,  in  cafe  the  procefs  were  irregularly  iffued ;  it 

being  incumbent  upon  the  officer  or  minifter  of  the  court  to  take 

care  that  the  procefs  was  regularly  iflued.     But  it  is  in  divers  Cro.  Ja.  3. 

books  laid  down,  that  the  officer  is  not  in  this  cafe  liable  to  an  ^  Leoa.  8g. 

adlion  of  trefpafs  ;  for  that   it  would  be  hard  to  puniflr  a  perfon  '^^/""'  '^^; 
I.     1.       J  1-  •  1.  1  re  *  ^^^-  ^9'5« 

who  has  done  nothmg  more  than  execute  the  procefs  of  a  court,  str.  509. 

to  which  he  owed  obedience. 

If  a  known  bailiff  arreft  a  perfon  under  a  warrant  of  the  fheriff,  ^'°-  Faux 

he  is  not  obliged  to  fhcw  the  warrant :  for  all  perfons  are  bound  '"j^epf^^.^* 

to 
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to  take  notice  that  he  is  a  bailifFj  and  it  is  at  his  peril  to  arreft  a 

m<in  without  n  lawful  warrant. 
Bro.  Faux  But,  if  a  fpecial  bailiiFdo  not  in  fuch  cafe  fhew  his  warrant,  a 

impr  pi..;3.  fight  thereof  being  demanded  at  the  time  of  arrefling,  the  arrefl 
^    ^^'    ^'     is  a  falfe  imprifonment. 

i2Mod.3S7.  If  a  known  bailiff,  who  has  two  warrants  againft  'J.  S.,  one  of 
Gienviile  v.  which  is  legal,  the  other  illegal,  declare  at  the  time  of  arrefling 
cf  Phvfi  ^^*  J'  ^'  '•^''^  ^^  arreil  is  by  virtue  of  rhe  Illegal  warrant,  this  is  not 
dans.  a  falfe  imprifonment :  for   the    lawtulnefs   of  the  avreft  does  not 

depend  upon  what  he  declares,  but  upon  the  fufficiency  of  his 

authority  to  arreft  J.  S. 
6  Mod.  an.       It  is  in  one  cafe  doubted,  whether   an  arreft  by  the  afhftant  of 
[Fide  jupra  ^  bailiff,  wliofe  name  is  not  in  the  warrant,  even  in  the  prefence 

of  the  bailiff' be  not  a  falfe  imprifonm.;nt. 
ilnft.i8i.       But,  if  a  warrant  be  directed  to  two  or  more  perfons  jointly 

and  feverally,  an  arreft  by  any  one  of  thefe  is  not  a  falfe  impri- 
fonment. 
Bro.  Trefp.       If  a  ftrangcf  afTift  a  bailiff  in  confining  a  perfon,  who  has  been 
pl.  402.        arrefted  by  the  bailiff,  this  is  not  a  falfe  imprifonment. 

2R0II.  Abr.  ^  ^ 

561.  F.  pl.  2.     Cro.  Car.  446. 

iRoli.Abr.  If  a  ftranger,  after  a  man  has  been  arrefted,  confine  him  at 
5€i.F.pi.2.  ^.}-,g  requeft  of  the  bailiff  who  arrefted  him,  this  is  not  a  falfe  im- 

Cro.  Car.  ..       ^  ' 

^^5,  priionment. 

30  Rep.  76.  It  was  formerly  holden,  that  if  a  perfon  be  arrefted  under  the  pro- 
T^iv'^^'ft,  T  ^^^^  °^  ^^  inferior  court,  for  a  caufe  of  aftion  which  did  not  arife 
f:a  Mich,  within  the  jurifdiction  of  the  court,  it  is  a  falfe  imprifonment  in  the 
■JO  Ja.  officer  who  made  the  arreft,  and  in  the  party  at  whofe  fuit  it  was 

a  Mod.  197.  fnade.  A  dillintlion  w^as  afterwards  taken  between  the  party,  at 
V.  Martin,  whofe  fuit  the  arreft  was  in  fuch  cafe  made, and  rhe  officer  who  made 
Hli.  it.    It  was  holden  to  be  a  falfe  imprifonment  in  the  former;  becaufe 

2S  Car.  2.  jj.  o^^w  he  intended,  that  he  knew  where  the  caufe  of  action  did 
Oliiet  V.  arife ;  and  it  was  a  fault  in  him  to  fue  in  a  court  which  had  not 
Befey,  Tiin.  jurifdiflion  in  tlie  matter.  But  it  vi'as  holden  not  to  be  a  falfe  im- 
^M  r  ^6  prifonment  in  the  officer,  unlefs  it  appeared  plainly  that  the  caufe 
Higgenfon  of  a^lion  did  not  arife  witliin  the  jurifdiftion  of  the  court :  for 
V.  Martin,  that,  unlefs  this  did  appear  plainly,  it  was  the  duty  of  the  officer  to 
->8C  r  2  execute  the  proccfs.  This  diftinclion  feems  to  be  at  this  day  ex- 
lui.  Raym.  ploded  j  for  it  has  been  holden  in  another  cafe,  in  which  all  the 
3^0.  Truf-  cafes  feem  I.0  have  been  well  confidered,  that  the  party,  at  whofe 
rInteV  ^'  ^^^^  7*  '^^"  ^''^  been  arrefted  under  the  procefs  of  an  inferior  court, 
Trm9W.3.  is  not  liable  to  an  action  of  trefpafs,  although  the  caufe  of  a61:ion 
[This  cafe  ^\^  ^ot  arife  within  the  jurifdiction  of  the  court;  for  that  J.  S. 
V.  Camcn-  ^^"^  ^"^7  ^'^^^  advantage  thereof  by  pleading  to  the  jurifdiction  of 
ter,  upon      the  court. 

which  the 

ccmiMler  of  this  part  of  thcvork  fo  confidently  relies,  feems  fcarcely  reconcileable  with  later  refolu- 
tions.  It  ftould  appear  t.)  be  now  fettled,  thit  where  an  inferior  court  afTumes  a  jurifiidllon,  an 
atllon  of  tieipafs  lit's  ?gainft  the  ofiiccr  who  executes  the  procefs,  becaufe  the  whole  proceeding  is  coram 
nan  jud:ct,  and  a  mere  nullity.  I'erkin  v.  Frodor,  2  Wilf.  jSa.  and  the  cafes  there  cited.  Hill  v. 
Eattnian,  2  S:r.  711.     Shergold  v.  Holioway,  Id.  loc;.} 

If 
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If  a  flieriff,  to  whom  no  writ  Vv'as  dire(?^ed  for  the  arreiling  of  i  jon.  375,- 
A.f  make  out  a  warrant  to  a  bailiff  to  arreft  A.,  and  A.  be  there-  Girling's 
upon  arrefled,  it  is  a  falfe  imprifonmcnt  in  the  fheriff,  ajid  in  the 
bailiff;  becaufe  there  was  no  authority  for  the  arreft. 

But,  if  a  writ  were  directed  to  a  fheriff  for  the  arrefting  of  ^.,  3  Lev.  93. 
and  he  make  out  a  warrant  to  a  bailiff,  under  which  A.  is  arrefted  Oibome  v. 
before  the  writ  is  delivered  to  the  fheriff,  this  is  no  falfe  iinprifon-  ^  ^ev  i q"  ^ 
ment:  for  the  writ  is  an  authority  for  all  that  has  been  done,  not- 
withftanding  it  was  not  delivered  to  the  flieriff  before  the  arreft. 

Although,  however,  the  arreft  upon  fuch  warrant  be  good,  the 
granting  thereof  by  a  flieriff,  or  his  deputy,  is  unlawful :  for,  by 
the  6  Geo.  i.  c.  21.  $  53.  it  is  enabled,  "  That  if  any  high  flieriff, 
*'  under-flieriff,  or  his  or  their  deputy,  fhall  make  or  caufe  to  be 
*'  made  or  delivered  out  to  any  perfon  whomfoever  any  warrant, 
*'  before  they  or  fonie  one  of  them  fliall  actually  have  in  their 
*'  cuftody  the  writ  upon  which  fuch  warrant  ought  to  iffue,  that 
**  then  the  perfon  or  perfon s  fo  offending,  and  every  of  them,  ftiall 
*'  forfeit  ten  pounds  for  every  fuch  offence." 

\i  A.  be  arrefted  inftead  of  B.  whom  the  fheriff  had  a  writ  to  Bro.  Office, 
arreft,  this,  although  B.  be  very  much  like  A.  in  the  face,  is  a  falfe  P'-^-^Roli. 
imprifonmcnt  •,  for  the  flieriff"  is  at  his  peril  to  take  care,  that  he  o.  pi  5,* 
do  not  arreft  any  other  perfon  than  him  againft  whom  the  writ  iBuift,i49. 
iffiaed. 

Nay,  it  has  been  holdcn,   that  if  ^,   tell  an  olhccr,  who  has  a  Moor,  457. 
warrant  to  arreft  B.,  that  his  name  is  B.,  and  thereupon  the  officer  ^P""^^  ^* 
arreft  A.^  this  is  a  falfe  imprifonmcnt ;  for  that  the  ofHcer  is  at  his  Hardr^°J2's*. 
peril  to  take  care,  that  he  do  not  arreft  any  other  perfon  than  him 
againft  whom  the  writ  iffued. 

It  is  by  the  29  Car.  2.  c.  7.  §  6.  enabled,  *•  That  tlie  perfon 
"  ferving  or  executing  any  writ,  procefs,  warrant,  order,  judg- 
*'  rnent,  or  decree,  upon  the  Lord's  day,  except  in  cafes  of  treafon, 
*'  felony,  or  breach  of  the  peace,  fhall  be  as  liable  to  the  fuit  of 
**  the  party  grieved,  and  to  anfwer  damages  for  the  doing  thereof, 
*'  as  if  he  had  done  the  fame  without  any  writ,  procefs,  warrant, 
*'  order,  judgment,  or  decree." 

It  is  faid,  that  the  arrefting  of  a  clergyman  under  a  civil  procefs,  Sheph.ioiS. 
cither  in  going  to  church  to  perform  divine  fervice,  or  in  returning  * 

from  thence,  on  any  day,  is  a  falfe  imprifonment. 

If  a  perfon,  againft  whom  an  efcape  warrant  has  iffued,  were  6  Mod.  154. 
arrefted  by  the  mob,  and  by  them  delivered  to  the  fheriff,  and  the  ^'*^'^/' 
iheriff  detain  him,  this  is  a  falfe  imprifonment;  for,  as  he  was       "^  ^* 
not  arrefted  by  a  proper  officer,  the  arreft  was  illegal;  and  if  fo, 
the  fubfequent  detention  is  illegal. 

But,  if  a  perfon,  who  was  arrefted  by  the  bailiff  of  a  liberty  out  Skin.  50. 
of  the  liberty,  were  delivered  by  the  bailiff  into  the  cuftody  of  the  ^'''°^  ^• 
gaoler  of  the  liberty,  it  is  not  a  f.ilfe  imprifonment  in  the  gaoler  2  jon'.  ^j. 
to  detain  him,  although  an  a£lion  of  trefpafs  would  lie  againft 
\\it  bailiff  for  the  illegal  arreft  :  for,  inafmuch  as  the  gaoler  would 
have   been  liable  to  an  a£lion  of  efcape,    if  he  had  refufed  to 
receive  the  arrefted  perfon,  or  if  he  had  afterwards  fuftered  him 

to 


to  go  at  large,  it  would  be  very  unreafonabiC  that  he  fhould  be 
liable  to  an  a£lion  of  trefpafs  for  detaining  him. 
Cro.  Car.  An  unlawful  detention  of  a  perfon  who  has  been  arrefted  does, 

withers  v  ^^^'^°"g^  ^^^  ^^"^^^  arreft  were  lawful,  amount  to  a  new  arreft,  and 
Henley.        confequently  it  is  a  falfe  imprifonment. 

jBuiftr.gy,  If  a  plaintiff,  by  an  order  in  writing,  dire£l  a  fherifFto  difcharge 

gS  Wythers  ^  perfon,  whom  he  has  arrefted  under  a  capias  or  an  exigent  at  the 

Cro.  Car. '  ^^it  of  the   plaintiff,  and  the  fheriff  afterwards  detain  the  perfon, 

379.  this  is  a  falfe  imprifonment. 

Fitz.  N.  B.  If  a  flieriff  detain  a  man,  whom  he  has  arrefted  under  a  capias 

2j6^    ^.ro.  Q^  jjj^  exigent^  after  a  writ  oi fiiperfedeas  has  been  delivered  to  him, 

1  RolLRep.  this  is  a  falfe  imprifonment, 

141.     3  Bulftr.  97.  , 

Fitz.  N.  B.  But  the  detaining  of  a  man,  who  has  been  arrefted  under  a  ca- 
*37'  pias  ad  fatisfacienduiVy  after  a  writ  oi  fiiperfedeas  has  been  delivered 

Tenk.  oz. '     ^^  ^^  ftieriff,  is  not  a  falfe  imprifonment  \  becaufe  a  writ  oi fttper- 
pl.  80.        fedeas  does  not  lie  after  a  perfon  is  taken  in  execution, 
a  Inft.  53.         It  is  not  a  falfe  imprifonment,  either  in  a  ftieriff  or  gaoler,  to 

detain  a  man  who  ought  otherwife  to  be  difcharged,  until  he  pay 

the  fees  due  to  the  fheriff  or  gaoler, 
Salk.  408.         If  the  order  of  a  court  be  to  confine  a  perfon  in  a  certain  prifon, 
Lvddai"'*  *    *^^  confining  of  him  in  any  other  prifon  is  a  falfe  imprifonment. 

Skin.  664. 

Salk.  40S.  An  officer,  who  has  arrefted  a  man  under  a  capias^  may  confine 
j"^'"''"**^'  him  wherever  he  pleafes ;  for  the  words  of  this  writ  are,  ita  quod 
Skill.  664.     habeas  corpus  ejus  coraiUy  &c. 

1  Inft.  51,  It  is  in  the  general  true,  that  an  arreft  for  a  criminal  caufe, 

52-  without  an  exprefs  warrant,  is  a  falfe  imprifonment. 

Bro.  Faux  And  wherever  an  exprefs  warrant  is  neceffary  to  authorife  an 

^"n'^Ak"    "  ^'"''^^^  ^°^  ^  criminal  caufe,  an  arreft  without  an  exprefs  warrant 

P.O.  c.  13.  can  never  be  juftified  under  one  granted  after  the  arreft. 

But  in  fome  cafes  an  arreft  may  be  made  for  a  criminal  caufe 
without  an  exprefs  warrant. 
Bro.  Faux  If  a  felony  have  been  committed,  and  A.  have  juft  caufe  to 

Impr.  pi.  I.  fufpecl:  it  was  committed  by  B.,  A.  may  arreft  B.  without  an  ex- 

1  Bulftr.  V  .  ;       '  ; 
150.             prels  warrant. 

Bro.  Faux  But,  if  ^.  arreft  B.  without  an  exprefs  warrant,  becaufe  C.  has 

Impr.  pi.  8.  jufl;  caufe  to  fufpedl  that  B.  has  committed  a  felony,  A.  is  guilty 
J  .j_"    ^'      of  a  falfe  imprifonment  [a)  \  for  the  power  of  arrefting  without  an 

2  Inft.  52.     exprefs  warrant  is  confined  to  the  party  ftifpecting. 

zHauk. 

P.  C-  c.  13.  §11.  [Not  if  yf.  be  a  peace-officer  ;  for  a  peace-officer  may,  upon  a  reafonable  charge  of 
felony,  arreft  a  party  without  a  warrant  j  nor  will  he  be  liable  to  an  adlion,  though  it  ftiould  afterwards 
appear  that  no  fe'ony  h^s  been  comm'ttrd.  Samuel  v.  Payne,  Doug.  359.  Buttiefpafs  is  the  proper 
form  of  aftion  I'l  iuch  cafe  agjinft  ihe  party  in  confequeixe  of  whofe  fufpicions  the  arreft  was  made. 
S'.onehoufe  v.  Ellijtt.     6  Teim  Rep.  31  5- j 

A  pri- 


A  private  perfon  may  without  an  exprefs  warrant  arrefi:  perfons  x  Inft.  5a. 
who  are  a6lually  fighting;  and  keep  them  in  cullody  until  their  ^^°'  ^^!*% 

paflion  is  over.  1  Hawk.  P.  C.  c.  63.  §  n.     2  Ha«*k.  P.  C.  c.  13.  §  t. 

And  it  is  faid,  that  the  arrefting  of  a  perfon,  who  is  coming  to  i  Hawk, 
the  afliftance  of  one  who  is  fighting,  is  not  a  falfe  imprifonment.       ^-  ''•  '•  ^3* 

It  is  in  the  general  true,  that  an  arreft  cannot  be  made,  either  2  Inft.  52. 
by  a  peace-officer  or  a  private  perfon,  on  the  account  of  an  afTra^,  l^"'"-  ^^""^ 

f        '^^  rr  ■  -1  r  Impr.  pL  6. 

alter  the  afrray  is  over,  without  an  expreis  warrant.  ^  Hawk.  P.  c.  c.  13. 

But,  if  a  man  have  received  a  dangerous  wound  in  an  affray,  a  inft.  52. 
the  party  who  save  the  wound  mav  be  arrefled  after  the  affray  is  P''"*  ^^"* 

^.■',  ,°  rr  '      •  r  •   ^  ^  Impr.  pi.  6. 

over,  either  by  a  peace-orhcer  or  a  private  perlo/i,  without  an  ex-  pj.  ^. 
prefs  warrant;  and  may  be  confined,  until  a  judgment  can  be  i  Hawk, 
formed  whether  it  be  probable  that  the  wound  will  prove  mortal.       ?•  *'•  ^-  ^J* 

A  private  perfon  may,  without  an  exprefs  warrant,  arreft  a  per-  z  H.  H.  P. 
fon  whom  he  fees  upon  the  point  of  committing  treafon  or  felony,  ^'  77« 
or  of  doing  an  a£l  which  may  endanger  the  life  of  any  perfon  j 
and   may  confine  him,  until  it  may  be  reafonably  fuppofed  that 
he  has  laid  afide  the  defign  of  committing  the  treafon  or  felony, 
or  doing  the  act. 

A  peace-officer  may,  without  an  exprefs  warrant,  arreft  a  perfon  Bro^  Faux 
who  has  affaulted  him.  Impr.  pi.  41. 

A  private  perfon  may,  without  an  exprefs  warrant,   confine  a  Bro.  Faux 
perfon  difordered  in  his  mind,  who  feems  difpofed  to  do  mifchief  ^""'P-  P'-  2S. 
to  himfelf,  or  to  any  other  perfon.  ^  '  ^^* 

It  is  laid  down,  that  a  private  perfon  may,  without  an  exprefs  2  inft.  52. 
warrant,  arreft  a  night-walker ;  for  that  the  doing  of  this  is  for  ^^°-  '^'^^^p- 
the  good  of  the  publick.  P   4^  • 

But  it  was  holden  in  a  modern  cafe,  that  no  perfon,  not  even  Ld.  Rayna. 
a  conftable,  can  arreft  a  night-walker,  unlefs  the  night-walker  have  I,^^|*  . 
been  guilty  of  fome  disorderly  a£l.  cafe,^^  * 

A  peace-officer  may,  without  an  exprefs  warrant,  arreft  a  perfon,  Rro  faux 
againft  whom  a  hue  and  cry  has  been  levied.  impr  pi.  6. 

I  Roll.  Abr.  559.  D.  pi.  I.  pi.  1, 

And  it  is  laid  down  in  fome  books,  without  confining  the  pov/er  2  inft.  5a. 
of  arrefting  to  a  peace-officer,  that  the  perfon,   againft  whom  a  ^'^°-  Trefp. 
hue  and  cry  has  been  levied,  may  be  arretted  without  an  exprefs  ^  '  *'2' 
warrant. 

It  is  in  the  general  true,  that  an  exprefs  warrant  for  the  arreft- 
ing of  a  perfon  ought  to  be  in  writing. 

But  an  arreft  under  a  parol  warrant  of  the  court  of  King's  Bench  a  Roll.  Abr, 

is  not  a  falfe  imprifonment.  ss^*  C. 

^  pi.  2. 

It  is  laid  down  in  one  cafe,  that  the  confining  of  a  man  for  a  Moor,  408. 
(hort  fpace  of  time,  under  the  parol  warrant  of  a  iuftice  of  the  Broughton 

r        r        1  .         .  .  '^  r   ■tr     ■  -r  v.  iVIulfllOe. 

peace,  for  lurther  examination  is  not  a  talie  imprifonment. 

But 
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Cro.  Eiir.  But  it  IS  In  anotiicr  cafe  laid  down,  that  a  connnemptit  for  fur** 

^*T  ^r*^*  ^^^^  examination,  under  parol  warrant  of  a  jullice  of  the  pe^ce, 

ought  not  to  exceed  three  days. 
Moor,  408.        It  is  lawful  for  a  juftice  of  the  peace  to  authorife  any  perfon, 
Broughton     {^y  parol  Warrant,  to  aireft  a  perfon  who  has  been  guilty  of  a  breach 

V.  Mullhoc.       i-  ^,  .      ,  .  ^  '  o         y 

i  Hawk.       °^  *^he  peace  in  his  pretence. 
P.  C.  c.  13.  §14. 

Cro.  ja.  Si.  A  commitment  under  the  warrant  of  a  juflice  of  the  peace, 

Boucher's  ■v^rhich  does  net  mention  the  crime  for  which  the  perfon  is  com- 

*^  mitted,  is  a  falfe  imprifonment. 

Cro.  Ja.  8x.  But  a  juftice  of  the  peace  may  grant  a  warrant  to  arreft  a  man 

2  Hawk.  {qx  further  examination,  without  mentioning  the  crime  of  which 

x'j,'_  '   ■''  he  is  accufed;   for  it  may  not  always  be  proper  to  let  even  the 

[^:^.offuch  peace-officer  know  the  crime  of  which  the  party  to  be  arrefted  is 

a  warrant.]     acCufed. 

2  Hawk.  If  a  perfon  be  arrefted  under  the  warrant  of  a  juftice  of  the 

p.  C.  c.  13.  peace,  for  a  matter  of  which  the  juftice  had  not  jurifdidlion,  it  is 
^  '°'  a  falfe  imprifonment  in  the  juftice. 

2  Hawk.  If  a  fworn  peace-officer  arreft  a  perfon  under  the  warrant  of  2 

P.O.  c.  13.  juftice  of  the  peace  in  the  precin£l  of  which  he  is  an  officer,  it  is 
^  ^  '  not  neceflary  to  fhew  the  warrant. 

jiij.  But,  if  a  perfon  be  arrefted  under  fuch  warrant  by  a  perfon 

who  is  not  a  fworn  peace-officer,  or  by  a  fworn  peace-officer  out 
of  his  precin£t,  and  the  warrant  be  not,  upon  a  demand  thereof 
at  the  time  of  arrefting,  fhewn,  it  is  a  falfe  imprifonment. 

[[It  is  enafled  by  27  G.  2.  c.  20.  that  in  all  cafes  where  any  juf- 
tice of  the  peace  is  required  or  empowered  by  any  ftatute  to  iflue 
a  warrant  of  diftrefs  for  the  levying  of  any  penalty  by  any  a£t  of 
parliament  now  in  force,  or  hereafter  to  be  made,  or  fum  of 
money  thereby  directed  to  be  paid,  "  the  officer  executing  fuch 
**  warrant,  if  required,  fhall  ftiew  the  fame  to  the  perfon  whofe 
**  goods  and  chattels  are  diftrained,  and  fhall  fuffer  a  copy  there- 
*'  of  to  be  taken."] 
»  Hawk.  If  a  peace-officer,  after  having  arrefted  a  man  under  a  warrant 

p.  C.  c.  13.  of  a  juftice  of  the  peace,  fuffer  him  to  go  at  large,  and  afterwards 
^  ^"  retake  him  under  the  fame  warrant,  it  is  a  falfe  imprifonment. 

niJ.  The  point  is  not  quite  fettled :  but  it  feems  to  be  the  better 

opinion,  that,  although  a  peace-officer  cannot  retake  a  perfon, 
■whom  he  had  before  arrefted  under  a  warrant  of  a  juftice  of  the 
peace  and  fuffered  to  go  at  large,  under  the  fam.e  warrant,  if  the 
perfon  voluntarily  furrender  himfelf,  it  is  lawful  for  the  peace- 
officer  to  detain  him,  and  carry  him  before  a  juftice  of  peace. 
IhiJ,  Heretofore,  if  a  peace-officer  had  arrefted  a  perfon  under  the 

warrant  of  a  juftice  of  peace,  for  an  offence  of  which  it  appeared, 
upon  the  face  of  the  warrant,  that  the  juftice  had  not  jurifdidlion, 
it  would  have  been  a  falfe  imprifonment. 

But  by  the  24  Geo.  2.  c.  44.  §  6.  it  is  ena£led,  "  That  no 
"  adlion  fiiall  be  brought  againft  any  conftable  or  other  officer,  or 
*'  againft  any  perfon  ading  by  his  order  and  in  his  aid,  for  any 

*<  thing 
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•*  thing  done  in  obedience  to  any  warrant  under  the  hand  or  feal 
<*  of  any  juftice  of  the  peace,  until  demand  hath  been  made  or 
"  left  at  his  ufual  place  of  abode  in  writing,  figned  by  the  party 
"  intending  to  bring  fuch  aftion,  of  the  perufal  and  copy  of  fuch 
*'  warrant,  and  the  fame  had  been  refuted  or  neglected  for  the 
*'  fpace  of  fix  days  after  fuch  demand." 

(E)     For    what   Injuries    to    Perfonal    Property   an 
Adion  of  Trefpais  lies. 

I.  To  live  Property. 

T  T  has  been  holden,  that  no  perfon  can  have  fuch  property  In  Ld.  Raym. 
-■•   a  negro  in  England^  as  will  enable  him  to  recover  the  value  of  '46. 
the  negro  in  an  a£tion  of  trefpafs,  in  cafe  he  be  taken  away  j  and  i^^^^^  "' 
that  the  mafter  of  the  negro  can  only  recover,  as  he   may  in  the  Harvey, 
cafe  of  another  fervant,  damages  for  the  lofs  of  fervice.  H'l-  S  W.  3. 

It  appears  from  another   report  of  this  cafe,  that  one  queftion  Caith.  397. 
was.  Whether  the  baptifm  of  the  negro,  after  taking   him  from 
his  mafter,  did  not  amount   to  an  emancipation  ?  But  the  court 
determined  the  cafe  upon  the  general  queftion,  without  giving  an 
opinion  as  to  this  queftion. 

In  a  ftlU  later  cafe  it  was  holden,  that  no  perfon  can  have  fuch  Ld.  Raym; 
a  property  in  a  negro  in  England,  as  will  enable  him  to  maintain  '^".4- 
an  aQion  of  trover  for  the  converfion  of  the  negro ;  and  in  this  Gould 
cafe  the   authority  of  the  cafe  of  Butts  v.  Penny^  1  Lev.  20.   in  Pafch. 
which  it  had  been  holden  that  an  a6lion  of  trover  will  lie  in  fuch  5  An"- 

r  A       '    A  \Vi(ie  Mr. 

Cale,  was  denied.  Hargrave's argument  in  the  cafe  of  Somtnetfet,  a  negro.! 

If  the  {heep  of  J.  N.  be  mixed  with  the  flieep  of  J.  5.,  and  Bro.  Tiefp. 
y.  S.  chafe  them  to  the  next  convenient  place  for  that  purpofe,  in  P'-  ^^3* 
order  to  feparate  his  ftieep  from  the  (heep  of  J.  iV.,  an  action  of 
trefpafs  does  not  lie  ;  for  as  they  could  not  have  been  eafily  fepa- 
rated  without  it,  the  chafing  was  lawful. 

If  J.  S.  chafe  the  beaft  of  J.  N.  with  a  little  dog  out  of  land  in  ^  Rep,  33. 
the  pofleflion  of  J.  5.,  an  aftion  of  trefpafs  does  not  lie ;  inaf-  Tirnng- 
much  as    J.  S.   has  an  eledtion  to   do   this,  or  to  diftrain  the  ^T  n"it* 

bC^ft"  566.  J.  pi.  15.     I  Jon,  131. 

But,  if  y.  S.  chafe  the  beaft  of  y.  N.  with  a  maftifFdog  out  i  Freem. 
of  land  in  the  pofiefTion  of  y.  S.,  and  any  hurt  be  thereby  done  347.  King 
to  the  beaft,  this  action  does  lie  ;  the  chafing  with  fuch  a  dog  be-  ^'p^°  ^'  j 

ing  unlawful.  Cro.  Car.  254. 

If  a  ftranger  chafe  the  beaft  of  y.  N.  out  of  land  in  the  poflef-  Bro.  Trefp. 
fion  of  J.  S.,  adion  of  trefpafs  hes.  t  ,^'^\ 

J         '  ^  Kelw.  46. 

If  the  dog  of  y.  S.  kill  a  fheep  the  property  of  y.  A^.,  an  a<ftion  Dyer,  25. 
of  trefpafs  does  not  lie,  unlefs  j.  S.  knew  the  dog  had  been  ac-  P^-  ^^** 
cuftomed  to  bite  fheep. 

If 
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jz  Mod.  If  the  owner  of  a  very  fierce  dog  fuffer  him  to  go  about  the 

33*^  Mzfon  ftreets  unmuzzled,  and  the  dog  bite  a  man,  an  action  of  trefpafs 
Ld.  Ra'ym.  *  ^o^s  HOt  lie,  unlefs  the  owner  knew  the  dog  to  be  very  fierce. 
608.   S.  c. 

FIta.  N.  B.  An  a£lion  of  trefpafs  lies  for  taking  or  killing  a  dog  ;  becaufe, 
£^'  ,  as  a  dog  is  a  tame  animal,  there  mav  as  well  be  a  property  therein 
pi.  40-.        ^^  ^^  '*"y  other  anmial. 

Hob.  283  Cro.  Eliz.  115.  Cro.  Ja.  463.  [3  Term  Rep.  37.  Sec  alfo  flat.  10  G.  3.  c.  18. 
36  G.  3.  c.  114.] 

3  Freem.  But,  if  while  y.  S.  Is  chafing  the  beafl  of  J.  N.  with  a  maftlff 

347-    King  jiog^  in  order  to  drive  it  out  of  land   in  the   poflcffion  of  J.  5., 

y.  N.,  to  prevent  mifchief  to  his  beafl,  kill  the  dog,  this  a£lion 

does  not  lie. 
Cro.Ja. 45.       This  adlion  does  not  lie  for  killing  a  dog  found  in  a  warren; 
Sid.  336.      becaufe,  fuch  a  dog  is  to  be  confidered  as  a  fpecies  of  vermin. 
3  Lev.  a8.  And  It  has  been  holden,  that  this  a<fHon  does  not  lie  for  kill- 

Bamngton     j^jg   ^  j^^g  found  In  a  park,  although  the  dog  might  have  been 

taken  alive. 

An  adtion  of  trefpafs  does  not  In  the  general  lie  for  the  taking 

or  killing  of  a  bead  or  a  bird,  which  is  fern  naturte;  becaufe  there 

is  no  property  in  either  of  thefe. 
Bro,  Detin.       But,  if  a  beall  or  bird  which  hfera  fiature  have  been  reclaimed, 
£*'  ^^^  r     this  a£lion  lies  for  the  taking  or  killing  thereof;  becaufe  there  is 
pi.  407.         ^  property  in  the  beaft  or  bird. 

And  an  a£lion  of  trefpafs  does  in  fome  cafes  lie  for  taking  or 

killing  a  beaft  or  bird  ;  although  the  beaft  or  bird  hcfera  naturte^ 

and  have  not  been  reclaimed. 
Fitz,  N.  B.  If  a  hare  or  coney  be  taken  or  killed  upon  the  land  of  J.  5., 
^7'  ^  this  a£Hon  lies,  although  the  land  be  not  a  warren,  or  the  hare  or 
Salk.  556. '  coney  have  not  been  reclaimed  ;  for  J.  S.  has,  by  reafon  of  its 
ji  Mod.  75.  being  upon  his  land,  a  [ocal  property  in  the  hare  or  coney. 
5  Rep.  104.  But,  if  a  hare  or  coney  be  driven  off  the  land  of  J.  S.  and  killed 
Boulfton's  jjy  J  jy^^  J  ^  cannot  In  the  general  maintain  this  a£lion  ;  be- 
Car.554.      caufe  the  property,  which  was  only  a  local  one,  is  determined  by 

driving  the  hare  or  coney  off  the  land. 
Godb.  123.        If,  however,  J.  S.  immediately  purfue  the  hare  or  coney,  which 
^*^M^d^*     ^'^^  ^^^"  driven  off  his  land  and  killed  by  J.  N.y  it  Is  not  lawful 

for  J.  N.  to  carry  it  away ;  for  by  the  immediate  purfult  of  J.  S. 

the  local  property  Is  continued. 
Bro.  Trefp.        If  the  beaft  of  J.  S,  have  been  unlawfully  taken  by  J.  N.,  an 
pl*  3*3;        a£l;ion  of  trefpafs  does  not  lie  for  the  retaking  thereof  by  J.  S., 
320*.    *^"      becaufe  J.  N.  was  himfelf  the  firft  wrong-doer. 

Bro.  Trefp.        And  for  the  fame  reafon,  if  the  mare  of  J.  S.,  which  was  un- 
?'•  3-3"        lawfully  taken  by  J.  iNT.,  afterwards  drop  a  foal,  an  a£lion  of  tref- 
pafs does  not  lie  againft  J.  S,  for  the  retaking  of  the  mare,  and 
the  taking  of  the  foal.  '  / 

If 
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If  the  beaft  of  y.  S.  have  been  feized  for  the  ufe  of  the  king,  Bro.  Trefp. 
and  J.  S.  even  before  office  found  retake  it,  an  adllon  of  trefpafs  ^^'  357" 
lies  i  for  by  the  fcizure  bis  property  vi'as  divefted. 

An  adtion  of  trefpafs  lies  for  the  taking  of  a  beaft,  although  It  Bro.  Trefp. 
be  afterv^ards  retaken  ^y.  or  reftored  to,  the  owner:  for  the  re-  P^' ^?/\, 

,.  r,       •  •         r      1  r  1  •  ...  r*  Roll.  Abr. 

taking   or   reuonng   ni    luch    caie   only  goes   in   mitigation   ot  ^g^,  pi,  j, 
damages.  pl»  6« 

2.  To  dead  Property. 

If  a  fliip  have  been  wrecked,  and  the  goods  of  J.  S.  which  were  Bro.  Trefp. 
In  the  fhip  be  taken  up  by  J.  N.^  J.  S.  cannot  maintain  an  a£lion  P'-  54- 
of  trefpafs  ;  becaufe\7- -^'  tiid  not  obtain  the  pofleffion  of  the   .  .°  -i^/ 
goods  tortioufly,  but  by  the  a£l  of  God. 

If  the  goods  of  J.  S.,  which  have  been  illegally  taken  in  execu-  Bro.  Trefp. 
tion  by  a  Iheriff,  are  by  the  fheriif  delivered  to  j.  N.^  this  acSlion  pi- 4^' 
does  not  lie  ;  becaufe  the  pofleflion  of  the  goods  was  lawfully  ob- 
tained by  jf.  AL 

If  jf.  5.,  in  whom  the  general  property  in  goods  is,  give  or  fell  Bro,  Trefp; 
them  to  J.  N.,  but  do  not  deliver  them,  and  J.  N.  take  them,  an  PJ-  '*'*• 
adiion  of  trefpafs  does -Het-lie ;  becaufe,  as  J.  N.  did  by  the  gift  Latch,  213. 
or  fale  acquire  a  property  in  the  goods,  he  had  a  right  to  the  poflef- 
fion of  them. 

But,  if  an  infant,  in  whom  the  general  property  in  goods  Is,  give  Bro.  Trefp. 
or  fell  them  to  J.  N.,  but  do  not  deliver  them,  and  J.N'.  take  them,  P^-  *-°* 
this  ailion  does  a^^lie  j  becaufe,  as  the  general  property  of  the  in- 
fant was  not  diverted  by  the  gift  or  fale,  the  pofle.Tion  of  the  goods 
was  tortioufly  obtained  by  J.  N. 

If  however  an  infant,  in  whom  the  general  property  in  goods  is,  Ibij, 
give  or  fell  them,  and  alfo  deliver  them  to  J,  N.,  this  a£lion  does 
not  lie;  becaufe,  although  the  general  property  of  the  infant  was 
not  diverted  by  the  gift,  or  fale  and  delivery,  the  pofleflion  of  the 
goods  by  J.  N.  was  obtained  lawfully. 

If  the  bailee  of  goods  give  or  fell  them  to  J.  iV.,  but  do  not  de-  Bro.  Trefp. 
liver  them,  and  J.  N.  take  them,  an  attion  of  trefpafs  lies;  be-  P^-^'°' 
caufe,  as  the  gift  or  fale  of  a  perfon  who  h?.d  only  a  fpecial  pro- 
perty in  the  goods  did  not  transfer  a  property  to  J.  iV.,  his  poflfef- 
fion  of  the  goods  was  tortioufly  obtained. 

If  a  fervant,  who  is  empowered  to  fell  the  goods  of  his  mafter,  Bro.  Trefp, 
give  them  to  J.  N.,  and  deliver  them,   and   J.  N,   carry  them  P*-  ^9S' 
away,  an  action  of  trefpafs  does  not  lie  ;  becaufe,  as  a  power  to 
fell  goods  implies  a  power  to  transfer  a  property  in  them,  the 
pofl^efllon  of  the  goods  by  J.  N.  w^s  lawfully  obtained. 

But,  if  a  fervant,  who  has  only  the  curtody  of  his  mafter's  goods,  Ero.  Trefp; 
give  or  fell  them  to  J.  N.,  and  deliver  them,  and  J.  N.   carry  P''^9S* 
them  away,  this  action  lies  ;  becaufe,  as  the  fervant  had  no  power 
to  transfer  a  property  in  the  goods,  the  pofl'efl'ion  of  the  goods  by 
y,  N.  was  tortioufly  obtained. 

It  feems  to  be  the  better  opinion,  that  if  the  goods  of  J.  S.  be  Bro.  Bar. 
given  or  fold,  and  delivered  by  his  wife  to  J.  N.,  and  J.  N.  carry  ^"°  ^ems, 
them  away,  an  action  of  trefpafs  does  not  lie  ;  becaufe,  as  a  wife  Bro  Trefp. 

Vol.  VI.  P  p  has  pi-  9a« 


5/8  CreCpate* 

has  a  power  over  the  goods  of  her  hufband,  the  poflcfiion  of  jf.  2T. 

wa?  lawfully  obtained. 
Str.  8zo.  If  goods  have  been  feized  illegally  by  an  .officer  of  the  cuRonivn, 

Legiife  V.  an  a<^ion  of  trefpafs  lies  ;  notwithftanding  there  was  a  probabtc 
(ll'TrnThe    ^'^^^"^  "^  fcizurc  ;  for  the  officer  aded  at  his  peril. 

court  of  Exchequer,  Lord  C.  B.  Bury,  Montague,  and  PagF,  sga'mCt  Price,  held,  that  where  an  officer 
has  made  a  (eizure,  and  there  is  in  information  upon  it,  fi:c.  which  goes  in  favour  of  the  party,  who 
afterwards  brings  trefpafs,  the  ilicwing  thefe  proceedings  is  fufficient  to  excufe  tiie  officer  :  it  is 
comp«tent  to  make  out  a  probable  caufe  lor  his  doing  the  a(5t.  Vin.  Abr.  tit.  Evidence,  (P.  b.  6.)'— • 
In  adions  of  trefpafs  ?gain!i  cultom-houfe  officers  for  taking  goods,  the  cm/j  probandi  of  non-paymenc 
ef  the  duties  lies  upon  ilje  ilefendaats.  Salomon  v.  Gordon,  z  El.  Rep.  S13.  Henlha.v  v.  Pkafancc, 
Id.  1174-j 

r.ro.  Trefp.  If  the  goods  of  J.  N.  arc  taken  by  a  ffierifF,  who  has  a  writ  to 
pi.  :6i.        jgyy  of  ^iig  ooods  of  J.  S.,  an  adion  of  trefpafs  lies  ;  for  the  fheriff 

a  Roll.  Abr.    .      ■^    ,  •  *?,  ,    -^  1.1        j  /i  i.  j        r 

kci.  O.  IS  at  Ins  peril  to  take  care  tiiat  he  do  not  levy  the  goods  ot  any 
pl.  3.  pi.  9.    other  perfon  than  jf.  S, 

Carth.  381. 

[Ackworth  V.  Kempe,  Dougl.  40.   S.P.] 

Bro.  Trefp.  If  J^-  S.  take  the  goods  of  7.  N.  to  prevent  them  from  being 
pl.  213.         flolea  or  fpoiled,  an  adlion  of  trefpafs  lies  ;  becaufe   the  lofs  to 

y.  !>/".  would  not,  if  either  of  thefe  things  had  happened,  have 

been  irremediable. 
jgij.  But,  if  the  goods  of  J.  N.  are  in  danger  of  being  deftroyed  by 

£re,  and   /.  5.,  in  order  to  prevent  this,  take  them,  this  aftion 

does  not  lie  ;  becaufe  the  lofs,  if  this  had  happened,  would  hav<i 

been  irremediable. 
Iro.  Trefp.        It  is  faid  in  one  book,  that  an  a^lion  of  trefpafs  does  not  lie  foi: 
pl.  415.        ^\^Q  taking  of  goods,  after  the  perfon  who  took  them  has  been  in- 

dicled  of  felony  and  acquitted  ;  for  that,  as  om/ie  lUajus  irahit  ad 

fe  mi/iuSy  the  trefpafs  is  extinguifhed  in  the  felony. 
1  jon.  150.  But  it  is  in  other  books  laid  down,  that  if  J.  5.,  who  has  been 
Warkham  indiclcd  for  felonicuily  taking  the  goods  of  J.  N.,  have  been  ac- 
Latch  144.  '<iuitted,  J.  N.  may  maintain  this  a£lion ;  becaufe,  as  it  does  not 
Noy,  Sz.  in  this  cafe  appear  from  the  record  that  the  taking  was  felonious, 
Sfy-  34^»      it  feems  highly  reafonable  that  J.  N.  fhould  recover  the  value  of 

his  goods. 
I  Jon.  14S.  An  action  of  trefpafs  docs  not  lie  for  the  taking  of  goods,  fof 
150.  Mark-  ^^J^i^^j^  an  appeal  of  robbery  has  been  brought ;  for  a  perfon, 
Cobb. '  'who  has  by  bringing  the  appeal  affirmed  the  taking  to  be 
Latch,  144,  felonious,  fhall  not  afterwards  be  received  to  fay  that  it  was  only 
^'  ^'  a  trefpafs. 

1  Jon.  147.  It  has  been  in  one  cafe  holden,  that  if  J.  S.  have  been  convicted 
150.  '^f^k-  or  attainted  of  feloniouHy  taking  the  goods  of  J.  A",  j.  N.  can- 
Pafch.'iCar."  ftot,. provided  he  did  himfelf  give  evidence,  or  did  procure  any 
Latch,  144.  perfon  to  give  evidence  againit  y.  5.,  maintain  an  aftion  of  tref- 
|;  ^-  ^  pafs  •,  becaufe  he  is  in  either  cafe  entitled  under  the  21  i/<  8. 
S.  q\  "      f.  1 1,  to  a  reftitution  of  the  good?.. 

2  Roll.  Abr.  It  is  laid  down  in  a  fubfequent  cafe,  that  ah  aftion  of  trefpafis 
557.  Y.  pl.  jjQgg  ijg  jj^  jTy^-j^  ^-afe  1  for  that,  as  the  party  robbed  has  done  his 
t.Cavenagb  duty  to  the  pubHck  in  profecuting  the  thief,  it  is  reafonable  he 
Mich.i652.  fhould  have  a  remedy  for  the  injury  to  liimfelf. 

It 
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It  appears  from  tne  report  of  the  former  cafe,  that  the  three  i  jon.  14.7. 
juflices  were  divided  in  opinion,  whether  an  adlion  of  trefpafs  J^-^-^hamv- 
does  lie,  where  J.  S.,  who   took  the  goods  of  J.  N'.,  has  been  u^ch,  144. 
convlQed  or  attainted  of  talcing  them  felonioufly;  although  no  s.C. 
evidence  were  given  againft  jf.  S.  by  'J.  N.,  or  by  any  perfon  pro-  ^^'%'  ^^' 
cured  by  him.     Doddridge,  J.  and  Whitelock,  J.  were  of  opinion, 
that  where  the  party  robl.ed  has  been  a  party  to  the  profecution, 
he  is  a  party  to  the  record  of  convi£lion  or  attainder  by  which  the 
taking  of  the  goods  appears  to  have  been  felonious  •,  and  confe- 
i^uently  he  Ihall  not  be  afterwards  received  to  fajjj  that  the  offence 
was  only  a   trefpafs:  but  that,  where  the  party  robbed  has   not 
been  a  party  to  the  profecution,  he  may  rtiaintaln  an  adion  of  tref- 
pafs ;  and  the  rather,  becaufe  he  would  otherwife  be  without  re- 
medy ;    for  the  21  H.  '6.  cap.  ii.    only  gives  reftitution  of  the 
goods,   *'  M'here  the  felon  is  conviEled,  or  dtheriuife  attainted^  by  reafon 
**  of  the  evidence  given  by  the  party  robbed,  or  by  any  other  by  his  pro- 
*'  curementr — Bat  Jones,  J.  was  of  opinion,  that  this  atlion  does 
r^ot  lie  in  either  cafe.     He  admitted,  that,  if  the  party  robbed 
/bring  an  a£lion  of  trefpafs  before  the  conviftion  or  attainder  of 
the  perfon  who  took  them,  the  latter  cannot  plead,  that  he  took 
the  goods  auimo  furandi ;    for  that  he  (hall  not  be  fuffered  to  defeat 
the  adtion  by  fuch  an  explanation  of  his  intention ;  but  that,  if 
it  appear  from  a  record,  that  the  taking  of  the  goods  was  feloni- 
ous, this  may  be  pleaded  in  bar  of  the  action  of  trefpafs. 

If  J.  S.  extort  money  from  J.  N.  an  adlion  of  trefpafs  lies;  iiMod.r-;7. 
tvery  a£l:  of  extortion  being  a  trefpafs.  Woodward's 

If  the  obligor  take  away  a  bond  from  the  obligee,  an  action  of  zRoii.Abr, 

trefpafs  lies.  •  557-  D« 

pi.  I. 

An  a6lion  of  trefpafs  lies  againft  a  re£lor  or  vicar  for  taking  a  Rio.  Trefp. 
coat  of  arms  or  a  grave- (tone  out  of  his  church  i  for  neither  of  P^-  ■^^• 
thefe  is  to  be  confidered  as  an  oblation. 

If  J.  S.  who  has  a  deed  belonging  to  jf.  N.  In  his  power,  tear  Eio.  Trefp, 
off  the  feal,  an  a£lion  of  trefpafs  lies.  P'*  ^9* 

If  a  miller  take  toll  of  corn,  whereof  none  ought  to  be  taken,  Bro.  Trefp. 
an  adtion  of  trefpafs  lies.  pi-  47* 

If  y.  S.  draw  wine  out  of  the  veflel  of  J.  N.  and  afterwards  Fitz.  N.  B. 
fill  up  the  veffel  with  water,  an  a£tion  of  trefpafs  lies ;  for  by  fo  2^" 
doing  the  refidue  of  the  wine  is  damaged. 

The  owner  of  a  feveral  fifhery  may  diftrain  nets  found  In  his  Cro.  Car. 
water,  as  being  damage-feafant  j  but,  if  he  cut  them,   an  adion  r\^,„^i  v. 

of  trefpafs   lies.  Champemojn. 

If  the  mafter  of  a  fiilp,  in  order  to  prevent  her  from  finking,  2  Roll.  Abr. 
throw  goods  overboard,  an  adlion  of  trefpafs  does  not  lie  •,  tlie  ^p'  ^' 
doing  of  this  being  neceflary  for  preferving  the  lives  of  the  perfons 
on  board. 

If  the  goods  of  J.  S.  which  have  been  taken  unlawfully  by  Eto.  Tr; >. 
y.  N.  are  taken  by  f.  S.,  an  adion  of  trefpafs  does  not  lie  j  be-  P'j  S^J- 
caufc  J.  N»  was  himfelf  the  firll  wrong-doer.  ^ '9', 


5S0  €:refparief, 

Bro,  Trefp.        If  leather  which  was  unlawfully  taken  from  jf.  S.  be  made  into 
P'-  23"         (hoes,  an  a(5lion  of  trefpafs  does  not  lie  againll  J.  S.  for  taking 

the  fhoes. 
jiU,  If  a  piece  of  timber  which  was  illegally  taken  from  J.  S.  have 

been  hewed,  this  action  does  not  lie  againft  J.  S.  for  retaking  it. 
Xild.  '  But,  if  a  piece  of  timber,  which  was  illegally  taken,  have  been 
ufed  in  building  or  repairing,  this,  although  it  is  known  to  be 
the  piece  which  was  taken,  cannot  be  retaken  ;  the  nature  of  the 
timber  being  changed :  for  by  annexing  it  to  the  freehold  it  is  be- 
come real  property. 
liid.  If  the  money  of  J.  5,,  v/hich  is  not  to  be  didinguiflied  from  the 

money  of  J,  N.^  have  been  illegally  taken  by  J.  N.,  it  is  not  law- 
ful for  y.  S.  to  take  any  money  from.  jf.  N.,  becaufe  he  cannot  be 
certain  that  he  takes  his  own  money. 
Cro.ja.366.       If  J.  S,  mix  an  unknown  quantity  of  his  corn  or  money  with 
"y^^^  ^-        an  unknown  quantity  of  the  corn  or  money  of  J.  N.,  and  J.  N. 
*lJulft.323.  take  the  whole,  an  a£lion  of  trefpafs  does  not  lie  ;  becaufe  it  can- 
not be  known  how  much  thereof  is  the  property  of  J.  S.,  and  as 
the  intermixing  mufl:  have  proceeded  from  a  defign  of  getting  fome 
of  the  corn  or  money  of  J.  N.  or  from  the  folly  of  7-  ^-y  it  '^ 
very  reafonable,  that  J.  S.  ftiould  in  either  cafe  be  puniflied  with 
the  lofs  of  his  own  corn  or  money. 

An  a£lion  of  trefpafs  did  heretofore  lie,  for  diftraining  goods 
for  money  due  for  the  relief  of  the  poor,  in  cafe  there  were  a  dc- 
fe£l  in  the  authority,  under  which  the  dillrefs  was  taken. 

But  it  is  by  17  Geo.  2.  cap.  38.  §  8.  enabled,  "  That,  where  any 

"  diftrefs  fhall  be  made  by  an  overfeer  for  money  juftly  due  for 

•*  the  relief  of  the  poor,  the  diftrefs  (hall  not  be  deemed  unlaw- 

**  ful,  nor  the  party  making  it  a  trefpafler,  on  account  of  any  de- 

•*  fe£l,  or  want  of  form,  in  the  warrant  of  appointment  of  fuch 

"  overfeer ;  or  in  the  rate  of  affeflment ;  or  in  the  warrant  of  dif- 

**  trefs  thereupon." 

Durrant  v.         [It  is  not  Competent  'to  a  perfon  to  try  an  obje£lion  to  a  rate 

6  Term        ^"  ^"  a£lion  of  trcfpafs  againft  the  officers  who  may  diftrain  for 

Rep.  580.     the  non-payment  of  the  rate  :  the  proper  mode  of  proceeding  in 

fuch  cafe  is  by  appeal.] 
Ero.  Trefp.        An  a£lion  of  trefpafs  lies  for  the  taking  of  goods,  although  they 
aRon'kbr   ^^^  afterwards  retaken  by,  or  reftorcd  to,  the  owner:  for  the  re- 
«:69.  pi,  3.'  taking  or  reftoring  only  goes  in  mitigation  of  damages. 


161.  6. 


(F)  For  what  Injuries  to  Real  Property  an  Adion  of 
Trefpafs  lies. 


I.  To  land. 


57 H.  6  37.  |F  a  man,  who  is  aflaulted  and  in  danger  of  his  life,  run  through 
fl.  26.         ±  j}^g  ^,|^fg  jj£  another  without  keeping  in  a  footpath,  an  aftion  of 

trefpafs  does  not  lie  ;  becaufe  the  doing  of  this,  it  being  neceflary 

for  the  prefervatioa  of  his  life,  is  lawful. 

If 


If  y.  S.  go  into  the  clofe  of  J.  N.  to  fuccour  the  beaft  of  y.  N.,  Bro.  Tref^. 
the  Hfe  of  which  is  in  clanger,  an  a(Slion  of  trefpafs  does  not  he}  P^'^^'i- 
hecaufe,  as  the  lofs  to  jf.  N.  if  the  beaft  had  died  would  have 
been  irremediable,  the  doing  of  this  is  lawful. 

But,  if  y.  S.  go  into  the  clofe  of  y.  N.  to  prevent  the  beaft  of  mj. 
y.  N.  from  being  ftolcn,  or  to  prevent  his  corn  from  being  con- 
fumed  by  hogs  or  fpoiled,  this  a6lion  does  lie  ;  for  the  lofs,  if 
either  of  thele  things  had  happened,  would  not  have  been  irre- 
mediable. 

If  a  tree  the  property  of  y.  S.  be  blown  down,  and  it  fall  upon  taj,  . 
the  land  of  y.  AT.,  and  y.  S.  go  upon  the  land  to  take  it  away,  an 
action  of  trefpafs  does  not  lie. 

But,  if  the  loppings  of  a  tree  belonging  to  y.  S.  fall  upon  the  JUJ, 
land  of  y.  N,f  and  y.  S.  go  upon  the  land  to  take  them  away, 
this  a£lion  does  lie,  provided  the  falling  of  them  there  might  by 
ufing  proper  caution  have  been  prevented. 

If  the  fruit  of  a  tree  belonging  to  '/.  S.  fall  upon  the  land  of  Latch,  no. 
y.  N.,  and  y.  S.  go  upon  the  land  to  take  it  away,  an  a£lion  of  '^'''"="  ^• 
trefpafs  does  not  lie  -,  becaufe  the  falling  of  this  there  could  not  be     ^^  '^' 
prevented. 

If  y.  S.  walk  without  keeping  in  a  footpath  in  the  clofe  of  y.  N.  2  Roll.  Abr. 
to  look  for  a  beaft  M^hich  he  has  loft,  an  action  of  trefpafs  lies.        5^5-  '^cp* 

laJy  T. 
Seaiey. 

But,  if  the  beaft  of  '7.  S.  which  has  been  ftolen,  be  put  into  2  Roll.  Rep. 
the  clofe  of  y.  iV.,  and  y.  S.  go  thereinto  to  take  it  away,  this  55- 
adlion  does  not  He. 

If  y.  S.  have  driven  the  beaft  of  y.  N.  into  the  clofe  of  y.  S.,  zRoii.Abr, 
or,  if  it  have  been  driven  thereinto  by  a  ftranger  with  the  confent  566.1-  pi. 9. 
of  y.  S.y  and  7-  N.  go  thereinto  to  take  it  away,  this  adion  does  ^'■''•^^'^• 
not  lie  ;  becaufe  7.  '^.  was  himfclf  the  firft  wrong-doer. 

If  7'  S.  chafe  the  beaft  of  y.  N.  which  is  damage-feafant  in  the  Latch,  lao. 
clofe  of  y.  S.  into  the  ground  of  y.  N.  an  a£lion  of  trefpafs  does  MiHenv. 
not  lie  ;  becaufe  J.  5.  had  a  right  to  do  this.  ^^'""^'y- 

But,  if  a  ftranger  chafe  the  beaft  of  y.  N.  which  is  damage-  Bro.  Trefp. 
feafant  therein,  out  of  the  clofe  of  7*  ^-j  this  aftion  does  lie;  for  pM^i- 
by  doing  this,  although  it  feem  to  "be  for  his  benefit,  y.  S.  is  de-  ^^'^■4^-^- 
prived  of  his  right  to  diftrain  the  beaft. 

If  ^.  chafe  the  beaft  of  ^.  which  is  damage-feafant  therein,  with  ^.?'ch,  i-^^ 
a  little  dog  out  of  the  clofe  of -^.,  and  the  dog,  notwithftanding  i^ilenv. 
the  endeavour  oi  J.  to  call  it  off,  afterwards  chafe  the  beaft  into  i^io/*j'-,i, 
the  clofe  of  C,  this  a£tion  does  not  lie  ;  for  the  chafing  of  it  out 
of  his  clofe  by  A.  was  lawful,  and  it  was  not  in  his  power  to  pre- 
vent it  from  being  chafed  into  the  clofe  of  C. 

If  a  (herifi^,  who  comes  to  replevy  the  beaft  of  y.  S.  which  is  2  Roll.  Abr, 
impounded  in  the  clofe  oi  y.  N.,  break  down  the  fence  of  the  55*  <^« 
clofe  and  enter  that  way,  when  he  might  have  gone  through  the  ^    ^' 
gate,  an  a£lion  of  trefpafs  lies. 

But,  if,  by  reafon  of  the  threat  of  y.  N.  the  flieriff  fear  his  life  2  Roil.  Abr. 
will  be  in  danger  if  he  go  through  the  gate,  and  in  confequence  sp-  o. 

Pp3  of^ 
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of  this  he  bre:ik  clown  the  fence  of  the  clofe,  and  enter  that  way, 

this  a6lion  does  not  lie. 
laMoH.  If  a  beaft  have  been  didrained  daniage-feafant,  an  adion  of 

66-,.  Vafper  trefpafs  does  not  lie  for  the  damage  done  ;  for  the  pofleflbr  of  the 
Saik.^als?    l=^nd,  after  having  made  his  eletlion  to  diCtrain,  ought  not  to  have 

another  remedy  for  the  fame  injury. 
T2Mod.f63,       As  the  beaft.  however,  is  in  fuch  cafe  a  mere  pledge,  and  not 
664.  Vaif.er  j^  fatisfacftion  for  the  damage  done,  if  it  die,  ot  efcape  fo  as  to  be 
^"jjj^a"  _^'   loft,  without  the  default  of  the  diftrainer,  this  aftion  does  lie  j 
720.  becaufe,  as  the  detaining  of  the  bealt  was  owing  to  the  default; 

Saik.  24S.     ^£  ji^g  owner,  in  not  making  a  fatisfaclion  for  the  damage  done.^ 

he  ought  to  take  the  confequence  of  its  dying  or  efcaping. 
11  Mod.  But,  if  the  de^th  or  efcape  of  the  beaft  were  owing  to  the  de- 

6-3,  664.,  fault  of  the  diftrainer,  he  cannot  maintain  this  a£lion  :  for  it  would 
V.  Edwards,  be  very  hard  that  the  owner  fhould,  after  lofing  his  beaft  by  the 
Ld  Raym.  default  of  the  diftrainer,  be  liable  to  make  fat:sfa£\ion  for  thq 
£ai;;.a48.    damage  done. 

Str.  J2-9.  -^^  a(fi:ion  of  trefpafs  lies  for  erecting  a  ftall  in  a  publick  mar^- 

The  Wayor   ket ;  for,   nctwithftanding  every  man  has  of  common  right  the 
"L^""^"      liberty  of  felling  in  fuch  market,  no  man  can  erect  a  ftall  on  th^ 
Ward.'^   *     foil  of  another  without  his  permiftion, 
[i  Wilf.  107.  s.c] 

-,  ^^  [So,  it  lies  for  placing  tables,  ftools,  tfc.  in  a  market-place  fo^ 
of  Norwich    fale  without  the  leave  of  the  owner  of  the  foil.] 

V.  Sw^»nn,  2Bi.  Rep.  1116. 

Bro.  Tiefp.  If  a  perfon,  who  is  bound  to  ere£l  a  building  upon  the  land  of 
pi.  342.         y^  s,j  bring  a  carpenter,  not  being  one  himfelf,  upon  tlie  land  of 

jf.  S.  to  erecl  the  building,  an  adtion  of  trefpafs  does  not  lie  j  be^ 

caufe  the  doing  thereof  is  of  necefijty. 
Bro.  Trefp,        If  J.  S.  who  is  bouud  to  repair  a  bridge,  cannot  do  this  without 
pi.  260.        comiiig  upon  the  land  of  J.  N.  an  a£lion  of  trefpafs  does  not  lie 

for  his  coming  thereupon  ;  bccaufe  the  doing  of  this  is  neceffary. 
Bro.  Trefp.        But,   if  jf.  S.  have  commanded  ^.  to  deliver  a  beaft  to  J.  N.^ 
pi.  342.        gjifi  j^  ^_  gQ  jj^ito  the  clofe  of  J.  S.  to  receive  the  beaft,  this  adtioii 

does  lie  -,  for,  as  the  beaft  might  have  been  delivered  at  the  gate 

of  the  clofe,  the  going  of  J.  N.  thereinto  is  not  necellary. 
jRoil.Abr.       If  J.  S.   have  fold  trees  growing  upon  his  land  to  y.  iV.,  and 
567.  M.       J   ^T  g^  upon  the  land  to  cut  and  take  them  away,  an  aclion  of 

trefpafs  dots  not  lie  j  the  right  of  doir.g  this  being  incident  to  the 

purchafe. 
Fro.  Trefp.        And  for  the  fame  reafon,  if  the  land,  on  which  trees  growing 
pi.  400.        ^^g  {o\d,  be  afterwards  fold,  and  the  vendee  go  upon  the  land  to 

cut  and  take  them  away,  this  action  does  not  lie. 
zRoll.  Abr.       If  a  man,  who  v/as  feifed  in  fee   of  land,  after  having  felled 
^^'^'  ^,\     trees  thereupon  die,   and  his  executor  go  upon  the  land  within  a 
J  Brownl."'    rcafonablc  time  after  his  death  to  take  them  away,   an  action  of 
aa4'  trefpafs  does  not  lie  ;  becaufe  the  law  gives  an  executor  a  reafon- 

able  time  to  pofTcfs  himfelf  of  the  goods  of  his  teftator. 

If 


Iif  J.  S.J  who  has  a  right  to  a  pipe  which  ferves  as  a   water-  aRoii.Abr. 
courfe  through  the  land  of  J.  N.,  come  upon  the  land  of  7-  ^'  ^'^l'  ^' 
and  dig,  in  order  to  unftop  or  mend  the  pipe,  an  a£lion  of  tref- 
pafs  does  not  lie ;   for  the  right  of  doing  both  is  incident  to  the 
right  of  pipe. 

If  a  man  go  with  men  or  horfes  upon  land,  which  lies  conti-  Ld.  Raynj.- 
guous  to  a  navigable  river,  to  tow  a  boat  or  ba-rge,  an  a6lion  of  '^-5- 
trefpafs  does  not  lie  j  becaufe  the  doing  of  this  is  for  thepublitk  cafe""^* 

good.  [Tha  doc- 

trine liers 
advanced  cannot  be  fupported  a;  a  general  propofjt'on:  there  is  no  coramcn  lav;  right  of  tov.ing  upcai 
»2Tigable  rivers  :  it  can  be  fupportcd  only  byulage.     Ball  v.  Herbert,  3  Term  Rep.  253.  J 

If  y.  S.  dig  upon  the  land  ox  J.  N.  to  raife  a  bulwark  againfi:  Bro.  Trefp. 
SI  publick  enemy,  an  action  of  trefpafs  does  not  lie  j  becaufe  the  pi-^ii- 
doing  of  this  is  for  the  fafety  of  the  publick. 

If  J.  S.  go  into  the  ground  of  J.  N.  to  beat  or  draw  for  a  fox,  2  Balftr.C?. 
badger,  or  any  animal  of  the  vermin  kind,  in  order  to  hunt  it,  an  <-'''o-  Ja- 
action  of  trefpafs  lies.  5^'" 

But,  if  J.  S.  purfue  a  fox,  badger,  or  any  animal  of  the  vermin  2  Bulftr.6j. 
khid,  into  the  ground  of  J.  iV.,  and  hunt  it  there,  this  action  does  ^'o-  Ja. 
not  lie  J  becaufe  the  deflru£tion  of  fuch  animals  is  for  the  publick  }^'  . 

.  ■  •»  [G  unary  v. 

good.  Feltham,  i  Term  Rep.  334.  S.  P.] 

If^  however,  the  fox,  of  which  J.  S.  is  in  purfuit,  run  to  earth  z  Euift..6i. 
in  the  ground  of  J.  N.,  and  jf.  S>  dig  it  out,  this  a£lion  lies  ;  for  ^ro.  j». 
the  fox  might  have  been  got  out  without  digging.  ^ 

The  point  is  not  perhaps  quite  fettled  ;  but  it  feems  to  be  the 
better  opinion,  that  if  jf.  S.  purfue  ian  animal  not  of  the  vermin 
kind,  into  the  ground  of  J.  N.^  an  attion  of  trefpafs  does  lie, 
notwithflanding  the  animal  was  found  in  the  ground  of  j.  S. 

It  is  in  fome  books  laid  down,  that  if  J.  5.,  who  has  ftarted  a  u  Mod.  75, 
hare  in  his  own  ground,  purfue  it  into  the  ground  of  J.  N.  and  ^°^^'  '"• 
kill  it  there,  an  action  of  trefpafs  does  not  lie  •,  becaufe  the  local     *    '  ^^  * 
property  in  the  hare,  which  was  in  J.  S.,  is  continued  by  the  pur- 
fuit. 

But  it  is  laid  down  in  other  books,  that  although  y.  S,  who  has  Bro.  Trefp. 
flown  a  hawk  at  a  pheafant  in  his  own  ground,  is  entitled  thereto,  '''o^in'  , 
if  it  be  killed  in  the  ground  of  J.  N.j  if  he  go  upon  the  ground  of 
y.  N.  to  take  it  away,  an  adlion  of  trefpafs  lies.     And  it  is  in  one  aBulfU.Ci. 
book  faid,  that  all  hunting,  except  for  the  deftrudlion  of  vermin, 
is  unlawful.     If  this  be  fo,  it  follows,  that  every  perfon,  who 
hunts  an  animal  not  of  the  vermin  kind  in  the  ground  of  another, 
is  liable  to  an  aclion  of  trefpafs. 

If  y.  S.,  who  is  entitled  to  corn  growing  upon  the  land  in  the  i  inft.  56. 
poflefTion  of  jf.   N.,  go  thereupon  to  cut  and  take  it  away,  an 
adiion  of  trefpafs  doe§  not  lie  ;   for  quando  lex  aliquid  conccdit^  coti" 
cedere  videtur  et  id  per  quod  dcvenitur  ad  illiid. 

But,  if  J,  S.  do  in  fuch  cafe  go  upon  the  land  and  cut  the  coi^n   ;  Ventr. 
before  it  be  ripe,  this  adtion  lies ;  it  being  neither  ncceflary  nor  r^-^- 
proper  that  cona  ihould  be  cut  before  it  is  ripe.  BiLk.* 

Pp4  l£ 
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Bro.Trefp.  If  the  perfon,  to  whom  tythe  which  has  been  fet  out  belongsi 
pi-  50*  go  upon  the  land  on  which  it  is  fet  out,  and  do  what  is  neceffary 

Bro^^Difm.  ^°  prepare  it  for  being  carried  away,  an  a6lion  of  trefpafs  does  not 
pl.  12.         lie. 

ilnft.  161.  If  y.  S.  be  about  to  diftrain  a  bead  upon  land  holden  of  him, 
aRoU.Abr.  and  the  tenant,  after  J.  S.  has  had  a  view  of  the  beaft  upon  the 
pi.  I'z.*         l-md,  drive  it,  in  order  to  prevent  it  fi-om  beir.g  diftrained,  into  the 

land  of  J.  N.,  and  jf.  S.  follow  to  diilrain  it  there,  an  aflion  of 

trefpafs  does  not  lie. 
5  Rep.  104.       Jf  J.   S.  make  coney-boroughs  in  his  own  ground,  and  fome 
Bouifton^s     conies  bred  therein  do  damage  in  an  adjoining  ground  of  J.  N-, 
Car." 554.  '  ^"^  J'  ^'   ^^'^  them,    an    miction   of  trefpafs  does   not  lie;  be- 

caufe  as  J.  S.  had  no  property  in  the  conies,  which  Tixcfera  na^ 

tura,  after  they  were  gone  out  of  his  own  ground,  he  is  not  an- 

fwerable  for  the  damage  done. 
3  Inft.  122.       An  a6lion  of  trefpafs  lies  for  catching  filh  in  a  feveral  fiftiery. 

Cro.  Car.  554.     Salk.637. 

3  Inft.  122.  It  is  laid  down,  that  this  aftion  does  not  lie  againft  a  flranger 

Cro.  Car.  for  catching  fifh   in  a  free   fifhery ;    for   that,   as  divers  perfona 

Salt.  6^7.  ■'^'^^^   ^    '''ig^t    to    fifh    therein,  no  one  of    them    can   maintain 

Smith  V.  the   action.     But  Hoh^  Ch.  J.  and  Dolben,  J.  were  of  opinion, 

c^"lf'  Rfi  upon  the  authority  of  a    writ   in  the  regifter,  that  any  one  hav- 

Reg,  ■  .    ■  ing  a   right   to   fiih   in   a  free   fifhery   may  maintain  this  action 

Fitz.  N.  B.  againft   a    ftranger  (r/),  who  has  catched  fifli  therein;   and  it  was 

r^'.    ,  faid  by   Ho/iy  Ch.  ].  that  a  free  fifhery  is  a  very  different  thing 

[(a)  In  the     r  '  rri,  r^-,       77  t  1  r 

cafe  of  irom  a  common  nthery.  ijiles  hyrey  J.  was,  however,  or  a  con- 
Upton V  trary  opinion,  and  Cartheiu,  Serjeant,  who  moved-  in  arreft  of 
?M^d"''  judgment,  faid,  that  many  things  contained  in  the  writs  in  the  re- 
Comb,  n.'  gifter  are  not  at  this  day  law. 

and  Pecke  v.  Turner,  c'ted  in  Carth.  5S6.  in  marg.  it  was  h  ilden,  that  trefpafs  would  not  Us  for  fifliing 
in  a  free  Jipery.  However,  in  the  cafe  of  the  Mayor  of  Ort'ord  v  Ricliardfoii,  4  Term  Rep.  439. 
2  H.  BI.  182.  '.vhcre  the  declaration  whs  in  trefpafs,  there  were  counts  f.r  fifhing  in  the  free  lilhery,  and 
no  objcdlion  taken.     Jdio  qutere.  J 

J  Mod.  1C5.  An  aclion  of  trefpafs  does  not  lie  for  filhing  in  a  river  where 
^°°"*  the  tide  flows  ;  becaufe,  as  the  property  in  the  foil  of  all  fuch  ri- 

Jnanmay^    vers  IS  in  the  king,  all  perfons  \\i.\t  primd  fade  a  right  to   fifh  ia 

have,  and        them  (3). 
may  in  an 

a£tion  of  trefpafs  reply  to  a  general  defence  of  this  kind,  an  exclufive  and  appropriate  privilege  of  fil- 
ing even  in  arms  of  the  fea.  Such  right  indeed  is  not  to  be  prefumed,  but  the  contrary.  It  may  how- 
ever be  eftabliilied  by  picfcriptive  ul'age.  4  Burr.  2161.  4  Term  Rep.  439.  Vide  et'iam  Hale  D« 
■Jure  Mdrist  C.  5.] 

Bro.  Trefp.  If  J-  S.,  by  digging  a  ditch  in  his  own  land,  divert  water  from 
pi.  186.  the  mill  of  J.  N.,  and  thereupon  J,  N.  go  upon  the  land  of  J.  S, 
Iroh!  ilr.  ^"^  ^^^  "P  ^^^^  ^'^^c^  with  the  earth  which  was  digged  thereout,  an 
565.1.  pi. s!  adion  of  trefpafs  does  not  lie  ;  becaufe  J.  S.  was  himfelf  the  firit 

wrong-doer. 
Bro.Trefp.       If  Jf.  S.  have  a  right  of  common  on  a  piece  of  land,  and  J.  N, 
P''34S«        have  a  piece  of  land  adjoining  to  the  commonable  piece  which 

he  is  not  bound  to  inclofe,  and  the  beaft  of  J.  S.j  which  was  put 
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upon  the  commonable  piece,  go  upon  the  land  of  y.  N.y  an  afllon 
lies  ;  for  it  was  the  duty  of  J.  S.  to  have  prevented  this. 

But,  if  J.  S.,  who  ought  to  keep  up  a  fence  between  a  clofe  of  Bro.  Trefp. 
his  and  a  clofe  of  J.  N.,  fufFer  the  fame  to  be  out  of  repair,  and  ^'*o^?f 'al 
the  bead  of  J.  N.  go  through  the  fence  into  the  clofe  of  J.  -S.,  ^g^.  i*, 
this  adtion  does  not  lie ;  becaufe  the   damage   happens  from  the  pi.  3« 
default  of  7.  S. 

If  J.  S.  be  driving  a  bead  in  a  highway,  which  lies  through  an  Bro.  Tiefp. 
open  field  belonging  to  J.  N.y  and  the  beaft  go  out  of  the  high-  ^^'JV'.. 
way  and  feed  in  the   field,  an  a£lion  of  tvefpafs  liesj  for  J.  S.  566.  K. 
might  eafily  have  prevented  this.  pi.  i. 

But,  if  a  beaft,  which  is  driving  in  fuch  highway,  do,  againft  Bro.  Trefp, 
the  will  of  the  driver,  bite  a  little  of  the  corn  or  grafs  which  grows  ^  roj/,  Atr. 
by  the  fide  of  the  highway,  this  ?.ction  does  not  lie  ;  becaufe  this  566.K.PI.1. 
could  not  eafily  have  been  prevented. 

[The  defendant  with  a  little  dog  chafed  the  plaintiff's  flieep  out  M'liien  v. 
of  his  ground,  where  they  were  trefpafling,  and  drove  them  off  !!^"'^'^>^» 
his  own  ground,  ihey  went  into  anotner  man  s  ground,  which 
had  no  hedge  to  divide  it  from  the  defendant's  grounds,  wliich 
were  contiguous.  The  dog  purfued  them  into  the  other  man's 
land,  fo  next  adjoining.  The  defendant,  as  foon  as  the  flieep 
were  out  of  his  own  land,  called  in  his  dog,  and  chid  him.  The 
owner  of  the  fheep  brought  an  a£lion  of  trefpafs  for  chafing  his 
fheep.  The  court  gave  judgment,  "  quod  querens  nil  capiat  per 
<*  biUain  ;"  being  of  opinion,  that  trefpafs  lay  not  in  that  cafe ; 
for  they  held  it  to  be  an  involuntary  trefpafs  ;  whereas  a  trefpafs 
that  may  not  be  juftified  ought  to  be  done  voluntarily.  They 
thought  he  might  lawfully  drive  the  fheep  out  of  his  own  land 
with  his  dog ;  and  he  did  his  belt  endeavour  to  recall  the  dog, 
when  they  were  driven  out  of  it ;  but  the  nature  of  the  animal  is 
fuch,  that  he  cannot  be  recalled  and  withdrawn  fuddenly  and  in 
an  inftant.  Therefore  trefpafs  did  not  lie  againlt  him  for  what 
he  had  done. 

But,  where  a  defendant  entered  into  a  clofe  belonging  to  the  Beckwith  v. 
plaintiff,  where  there  was  no  footpath,   and  adjoining  to  his  pad-  S"0|^<^^'^«i 
dock,  with  guns  and  dogs  ;   and  one  of  the  dogs  ran  into  the  pad-  209Z, 
dock,  and  killed  a  deer ;  tliis  was  confidered  as  an  intentional  tref-^ 
pafs,  and  not  as  a  mere  involuntary  accident.] 

2.  To  a  Building. 

If  J.  S.  preach  in  the  church  of  J.  iV.,  without  the  confent  of  12  Mod. 
J.  N.y  an  aaion  of  trefpafs  lies.  42°-   Turton  v.  Reignolds, 

It  is  in  the  general  true,  that  an  a£l:ion  of  trefpafs  lies  for  going  Plowd.yr, 
into  a  man's  houfe,  although  the  door  be  open  ;  for  every  man's  *  ^°^*  '^'"'* 
houfe  is  his  caftle  j  and  he  is  not  obliged  to  keep  the  door  (hut.         codb.  283. 

2  Roll.  Rtp.  20S, 

If  a  mother  go  Into  the  houfe  of  J.  5.,  the  door  of  which  is  2Roii.Abr. 
open,  to  fee  her  daughter,  a  fervant  in  the  houfe,  who  is  fick,  this  s^7-i^-?'-i' 
a^ion  lies. 

If 
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3  0E.4'  7« 
pi.  i^. 

Bro.  Trefp. 

pi.  430. 


iRol!.  Rep 

Higgins  V. 
>Vndrews. 
3  ^loll.  Abr, 


Crefpafc 

If  a  beafi:,  in  driving  it  through  a  ftreet,  go  into  the  houfe  of 
jf.  S.y  the  door  of  which  is  open,  this  aclion  lies. 

If  a  man,  vi'hofe  term  in  a  houfe  is  expired,  go  into  it,  v/hen 
the  door  is  open,  to  take  away  goods  left  by  him  there,  this  adlion 
lies;  for  it  was  his  own  folly  to  leave  the  goods  there. 

if  J.  S.  go  into  the  houfe  o{  J.  N.,  the  door  of  which  is  open, 
to  fearch  for  goods  which  he  has  loit,  this  action  lies  ;  although  it 
be  commonly  reported,  that  the  goods  are  in  the  houfe  of  J.  N. 
565.1.  pi.'A. 

But  in  Come  cafes  an  action  of  trefpafs  dees  not  lie  for  going 
into  a  houfe,  the  door  of  which  is  open. 

If  J.  S.  have  unlawfully  gotten  goods  of  J.  N.  into  his  houfe, 
and  J.  AL  go  thereinto,  the  door  being  open,  to  take  them  away, 
an  adlion  of  trefpafs  does  not  lie ;  becaufe  J.  S,  was  himfelf  the 
046.  z  Roil,  firft  wrong-doer. 
J^ep.  56.     aLut.  1325. 

If  goods  of  y.  5.  have  been  flolen,  and  J.  S.  know  that  they 
are  in  the  houfe  of  J.  N.  and  J.  S.  go  therein,  the  door  being 
open,  to  take  them  away ;  this  adlion  does  not  lie. 

If  the  perfon,  in  whom  the  reverfion  of  a  houfe  is,  go  there- 
into, the  door  being  open,  to  fee  ii  any  v/afte  be  done,  this  a£lion 
does  not  lie. 

If  jf.  S.  go  into  the  houfe  of  J.  N.,  the  door  being  open,  to 
tender  money,  of  which  a  tender  to  the  perfon  of  J,  N.  is  ne-s 
ceiTary,  this  action  does  not  lie. 

If  a  man  go  into  a  houfe,  the  door  being  open,  to  part  two 
who  are  fighting,  this  a£lion  does  not  lie  ;  the  doing  of  this  being 
for  the  publick  good. 

It  is  in  the  general  true,  that  if  a  fheriff  break  open  the  door  of 
a  man's  houfe,  an  a<^ion  of  trefpafs  lies. 

Ja*  556. 

And  if  a  barn  or  an  out-houfe  be  near  unto  or  parcel  of  a  houfe^^ 
the  privilege  of  the  houfe  extends  to  it. 
Keb.  698. 

But,  if  a  barn  or  an  out-houfe  ftands  at  a  diftance  from  th^ 


Ero.  Trefp, 

fl.  I!  8. 

pi.  1S6. 
Cro.  Eliz. 


ft  Roll.  Rep 

Kiggins  V. 
Andrews. 

Bro.  Trefp. 
pi.  16. 


Plowd.  71, 
Kedwelle  t. 
Brande. 

Kelw.  46. 
pi.  z.  Anon 


5  Rep.  91. 
Semaine's 
cafe.  3  Inft, 
i6z.    Cro. 

I  Sid,  1S6. 
Penton  v. 
Brown.     1 


I  Sid.  186. 

Brown. '''      ^oufe,  the  privilege  of  the  houfe  does  not  extend  to  it. 


5  Rep-  03. 

Semaine's 
cafe. 


sRep.  9T. 

Semainc  s 

cafe. 

4  Leon.  41. 


The  privilege  of  a  houfe,  however,  only  extends  to  a  houfe  la 
a  man's  own  pofleffion ;  for  if  the  goods  of  J.  S.  are,  to  prevent 
them  from  being  taken  in  execution,  carried  into  the  houfe  of 
y.  N.y  the  fheriff  may,  after  declaring  the  caufe  of  his  coming, 
and  demanding  to  have  the  door  of  the  houfe  opened,  break  it 
open  to  come  at  the  goods. 

But  in  fome  cafes  an  a£lion  of  trefpafs  does  not  lie  agalnft  a 
fheriff,  for  breaking  open  the  door  of  a  houfe. 

If,  where  the  king  is  a  party,  the  flieriff  break  open  the  door 
of  a  man's  houfe,  either  to  arreft  him,  or  to  execute  a  procefs, 
this  aflion  does  not  lie,  provided  he  do,  before  he  break  open  the 

door, 
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door,  declare  the  caufe  of  his  coming,  and  demand  to  have  It 
opened. 

If  a  writ  of  habere  facias  feifinam  of  a  houfe,  or  a  writ  of  habere  5  Rep.  91, 
facias  pojfejjionem,  even  at  the  fuit  of  1  private  perfon,  be  delivered  ^^^^"^^'^ 
to  the  IherifF,  it  is  lawful  for  him,  after  declaring  the  caufe  of 
coming,  and  demanding  to  have  it  opened,  to  break  open  the  door 
of  the  houfe  to  execute  either  of  thefc ;  for  after  the  judgment, 
on  which  either  of  thefe  writs  muft  be  founded,  the  houfe  is  no 
longer  to  be  confidered  as  the  houfe  of  the  perfon  in  whofe  pof- 
fellion  it  is. 

If  a  commlflion  of  rebellion,  which  has  iffued  from  the  court  Cxompt.47, 
of  Chancery  againft  J.  S.  be  delivered  to  the  (herifF,  it  is  lawful 
for  him,  after  declaring  the  caufe  of  his  coming,   and  demanding 
to  have  it  opened,  to  break  open  the  door  of  a  houfe,  in  which 
y.  S.  is,  in  order  to  arreft  him. 

If  a  perfon  who  has  beenarrelled  efcapeinto  a  houfe,  it  is  law-  5  Rep.  9'?.' 
ful  for  the  (heriff,  after  declaring  the  caufe  of  his  coming,  and  Semame's 
demanding  to  have  it  opened,  to  break  open  the  door  of  the  Rep  ^s!  * 
houfe,  in  order  to  retake  him.  Palm.  54. 

If  a  {heriff  have  entered  into  a  houfe  in  order  to  execute  a  2  show.  s*. 
writ  oi  feri  facias,  it  is  lawful  for  him,  after  a  demand  to  have  it  Rexv,  sird, 
opened  has  been  made,  to  break  open  any  inner  door  or  any  trunk  ^v"l  ^^ 

\l\  the  houle,  law  is  the  fame  in  cafe  oi  mcjne  proccjs .     Lee  v.  Giinfel,  Cowp.  i.l 


If,  after  a  flieriff's  officer  has  entered  a  houfe,  in  order   to  Cro.  Ja. 

execute  a  writ  oi  fieri  facias,  the   mafter  of  the  houfe  lock  the  55^-  Anon. 

door,  it  is  lawful  for  the  flieriff,  after  a  demand  to.have  it  opened 

has  been  made,  to  break  it  open,  for  the  fake  of  fetting  the  officer 

at  liberty,  or  completing  the  execution. 

By  the  21  Ja.  c.  19.  §  8.  it  is  enacled,  "  That  it  {hall  be  law- 

"  ful  to  commiffioners  of  bankruptcy,  or  the  greater  part  of  them, 
or  to  any  perfon,  by  them  or  the  greater  part  of  them  deputed 
by  warrant  under  their  hands  and  feals,  to  break  open  the 
houfe  or  houfes,  chambers,  fhops,  warehoufes,  doors,  trunks, 
or  chefts  of  the  bankrupt  where  the  faid  bankrupt  or  any 
of  his  goods  fhall  be,  or  be  reputed  to  be,  and  to  feize  the 
fame." 

By  the  u  Geo.  2.  c.  19.  §  7.  it  is  enabled,  '*  That  where  any 
goods  or  chattels,  fraudulently  and  clandeftinely  carried  away 
by  any  tenant,  leffee,  or  any  perfon  aiding  or  aflifting  therein, 
{hall  be  put  into  any  houfe,  barn,  {lable,  out-houfe,  or  place, 
locked  up  or  otherwife  fecured,  to  prevent  fuch  goods  or  chat- 
tels from  being  taken  as  a  diftrefs  for  arrear  of  rent ;  it  {hall 
bt:  lawful  for  the  landlord,  or  any  perfon  empowered  by  him, 
to  take  as  a  diftrefs  for  rent  fuch'goods  or  chattels  (firft  calling 
to  his  affiftance  the  conftable  or  other  peace-officer  of  the  hun- 
dred, borough,  parifli,  diftri6l,  or  place  where  the  fame  {hall 
be  fufpe£led  to  be  concealed,  who  are  hereby  required  to  aid 
and  afTift  therein,  and  in  cafe  of  a  dwelling-houfe,  oath  being 
firlt  made  before  fome  jullice  of  th'e  peace,  of  a  reafonable 

**  ground 
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*'  ground  to  fufpeft  that  fuch  goods  or  chattels  are  therein)  in  the 
**  day»time ;  and  to  break  open  fuch  houfe,  barn,  ftable,  out-houfe, 
**  and  place,  and  to  take  and  feize  fuch  goods  and  chattels  for  the 
*'  faid  arrear  of  rent,  as  he  might  have  done,  if  fuch  goods  or 
**  chattels  had  been  in  any  open  field  or  place." 

If  a  peace-officer,  who  has  the  warrant  of  a  juftice  of  the 
peace  to  arrefl;  a  man,  in  order  to  his  finding  furety  for  his  good 
behaviour,  after  declaring  the  caufe  of  his  coming,  and  demand- 
ing to  have  it  opened,  break  open  the  door  of  a  houfe  in  which  he 
is,  in  order  to  arreft  him,  an  a6lion  of  trefpafs  does  not  lie. 

If  a  peace-officer  have  the  warrant  of  a  jufliice  of  the  peace, 
for  levying  upon  the  goods  of  J.  S.  the  penalty  of  a  ftatutc,  part 
of  which  is  given  to  the  king,  it  is  lawful  for  him,  after  declaring 
the  caufe  of  his  coming,  and  demanding  to  have  it  opened,  to 
break  open  the  door  of  the  houfe  of  jf.  S.  in  order  to  execute 
the  warrant. 

If  an  affray  in  an  houfe  be  feen  or  heard  by  a  peace-oflicer,  it 
is  lawful  for  him,  after  declaring  the  caufe  of  his  coming,  and  de- 
manding to  have  it  opened,  to  break  open  the  door  of  the  houfe 
in  order  to  arrefl;  the  affrayers. 

If  a  perfon,  who  has,  in  the  prefence  of  a  peace-officer,  made 
an  affray,  flee  into  a  houfe,  it  is  lawful  for  the  peace-officer,  after 
declaring  the  caufe  of  his  coming,  and  demanding  to  have  it 
opened,  to  break  open  the  door  of  the  houfe  in  order  to  arreft 
him. 

It  is  lawful  for  a  private  perfon,  after  declaring  the  caufe  of 
his  coming,  and  demanding  to  have  it  opened,  to  break  open  the 
door  of  a  houfe,  in  which  a  perfon  who  has  committed  a  felony 
or  given  a  dangerous  wound  is,  in  order  to  arreft  him  ;  the  good 
of  the  publick  requiring  this  to  be  done. 

It  is  lawful  for  a  peace-officer,  having  a  warrant  from  a  juftice 
,of  the  peace  to  arreft  a  perfon  upon  a  fufpicion  of  felony,  after 
declaring  the  caufe  of  his  coming,  and  demanding  to  have  it 
opened,  to  break  open  the  door  of  the  houfe  in  which  he  is,  in 
order  to  arreft  him. 

If  jf.  S.,  who  is  unlawfully  confined  by  J.  N.  in  his  houfe,  in 
order  to  regain  his  liberty  break  open  the  door  of  the  houfe,  he 
is  not  liable  to  an  adlion  of  trefpafsj  becaufe  J.  N.  was  himfelf 
the  firft  wrong-doer. 

If  y.  S.  through  negligence  fuffer  his  houfe  to  take  fire,  and 
the  perfon  who  lives  in  an  adjoining  houfe  pull  down  the  houfe 
of  y.  S.  in  order  to  preferve  his  own  houfe,  an  adlion  of  trefpafs 
does  not  lie. 

An  a£tion  of  trefpafs  does  not  lie  for  pulling  down  a  houfs 
which  is  a  nuifance  in  a  highway. 


(G)  Againft  whom  an  Adion  of  Trefpafs  may  be 

brought. 

I.  In  the  general. 

A  N  a£lion  of  trefpafs  may  be  brought  againft  a  lunatick,  not*  ^°^-  H« 
•^^  withftanding  he  is  incapable  of  defign  •,  for  wherever  one  w"!^'^''* 
perfon  receives  an  injury  from  the  voluntary  a6l  of  another,  this  Bro.  Trefp. 

is  a  trefpafs,  although  there  were  no  defign  to  injure.  pi-  ^^'S- 

pi.  310. 
Latchj  13.  no. 

Every  party  to  a  trefpafs  is  liable  to  an  adlion  of  trefpafs ;  for  Bro.  Trefp. 
there  can  be  no  accefTary  in  trefpafs.  pi.  113. 

'  I  Lev.  124. 

If  ^.  command  or  requeft  B.  to  take  the  goods  of  C,  and  B.  do  Saik.  409. 
it,  this  a£lion  lies  as  well  againft  ^.  as  againft  B.  ^'■'"°"  ^• 

If  J.  S,  agree  to  a  trefpafs  which  has  been  committed  by  jf.  N.  3ro.  Trefp. 
for  his  benefit,  this  adlion  lies  againft  J.  S.  although  it  was  not  Pj*'i3' 
done  in  obedience  to  his  command,  or  at  his  r.queft.  P  '^5  - 

But,  if  J.  S.  be  compelled  by  jf.  N.  to  commit  a  trefpafs,  the  Sty,  65. 
latter  is  only  liable  to  an  aftion  of  trefpafs ;  for  no  perfon  can  be  ^"^'^^  ^' 
guilty  of  a  trefpafs,  unlefs  he  a£l  voluntarily. 

If  divers  perfons  have  been  guilty  of  a  trefpafs,  the  party  in-  8  Rep.  155. 
jured  may  bring  an  adion  of  trefpafs  againft  them  all,  or  againft  n^ore^j^cafe 
any  one  or  more  of  them.  Bro.  Trefp.  pi.  20.  pi.  150'. 

But,  if  the  party  injured  by  a  trefpafs  have  brought  an  a£lion  Cro.  Eliz. 
of  trefpafs  againft  one  of  the  parties  to  the  trefpafs,  he  cannot  ^67. 
bring  a  fecond  a(fl:ion  againft  any  one  of  them  ;  for,  although  the  Arden!^* 
defendant  in  the  fecond  a6tion  be  a  ftranger  to  the  record  in  the  6  Rep.  7, 
firft,  he  may,  being  a  party  to  the  trefpafs,  plead  the  pendency  ^^^'^^' 
of  the  firft  adtion  in  abatement  of  the  fecond  ;  or  he  may  plead  '  ^^' 
the  acquittal  or  judgment  in  the  firft  action  in  bar  of  the  fecond. 

If  J.  S.  who  has  bailed  a  beaft  to  jf.  N.  for  a  time  certain,  take  Bro.  Trefp. 
it  away  before  the  expiration  of  the  time,  he  is  not  liable  to  an  P**  9** 
a6lion  of  trefpafs  :  for  the  perfon,  who  has  only  a  fpecial  property 
in  a  chattel,   can  never  maintain  this  a£lion  againft  him  who  has 
the  general  property :  but  the  remedy  of  J.  N.  is  an  action  upon 
the  cafe. 

If  J.  S.  kill  a  beaft,  which  has  been  bailed  generally  to  him,  an  Bro.  Trefp. 
a£lion  of  trefpafs  does  not  lie  againft  J.  S. ;  for  by  the  bailment  ^  Rg,.^'   , 
a  general  confidence  was  placed  in  him  ;  and  the  remedy  for  an  cro.  Eliz. 
abufe  of  confidence  is  an  a6lion  upon  the  cafe.  -  •  4 

But,  if  y.  S.  kill  a  beaft,  which  has  been  bailed  to  him  for  a  1  inft.  57. 
particular  purpofe,  as  to  plough  his  land,  he  is  liable  to  this  ac-  ^'^'  '^''^'P' 
tion:  becaufe  a  general  confidence  was  not  placed  in  him  by  the  jRep.^i^, 
bailment.  Cro.  Eiiz.  764. 

If  a  fervant,  who  is  intrufted  to  fell  goods  in  his  mafter's  (hop,  ^  Leon.  87. 
carry  any  of  them  away,  an  action  of  trefpafs  lies  j  for  the  confi-  ^^^^^^^^ 

dence 


^9®  t:refpafe» 

^ence  placed  in  him  extends  only  to  the  felling  of  the  goods  in  the: 

fliop. 

Ero.  Trefp.        IF  the  goods  of  his  mafter,  with  which  a  fervant  is  intruded, 

1>'-  ^95*        are  injured  by  a  mal-fcafancc  of  the  fervant,   an  a6lion  of  trefpafa 

lies. 

Rep.  14.        But,  if  through  the  neglect  of  a  fervant.  to  whofe  care  the  goods 

Rep  146.  of  Jijg  mafter  are  committed,   they  receive  an  injury,  this  action 

>$S.  ^^"^'    ^'^^^  "°^  ^^^  •  ^^^  ^'^^"^  remedy,  the  injury  arifmg  from  a  non-feafance, 

is  an  aQion  upon  the  cafe. 
Bro.  Trefp.        If  a  fervant,  who  by  the  command  of  his  mafter  has  lawfully 
pi.  211.        diftrained  a  horfe,  ufe  the  horfe,  or  kill  it,  the  mailer  is  not  liable 
to  an  adtion  of  trefpafs ;  but  the  fervant,  who  by  his  own  tortious 
iadl  becomes  a  trefpalTer  al>  ifiiiio,  is  liable  thereto. 
•f  Lev.  174.       If  a  flieriff's  officer  takes  the  goods  of  J.  S.  under  a  writ  o\ fieri 
jjjiiy  V.       facias,,  after  he  has  committed  an  atl  of  bankruptcy,   and  aftcr- 
3  Lev!  192.  wards  the  goods  are  ailigned  under  a  commiffion  of  bankruptcy  ; 
I  Show.  12.  an  adlion  of  trefpafs  does  not  lie  againfl:  the  officer,  although  the 
goods  do  by  relation  become  the  property  of  the  affignees  from 
the  time  of  committing  the  a6t :  for,  as  the  officer  might  not  know 
that  J.  S.  had  committed  an  acl  of  bankruptcy,  or  that  ah  affign- 
ment  of  the  goods  would  be  made,  and  as  it  was  his  duty  to  ex- 
ecute the  writ,  it  would  be  unreafonable  to  puni(h  him  as  a  wrong- 
doer. 
Iro.  Trefp.        If  the  goods  of  J.  S.  are  taken  by  a  fherifF's  officer,  who  has  a 
P'- 5^4'        writ  o^  fieri  facias  to  levy  of  the  goods  of  J.  N.  an  adlion  of  tref- 
5-2.  O.     '  P^fs  hes  againft  him*,  becaufe  he  was  only  authorized  to  take  the 
pi.  3.  pi.  9.    goods  of  J.  N. 

Orth.  381.    °  "^ 

Carth.  381.  An  a£lion  of  trefpafs  does  not  lie  againft  a  flierilT's  officer,  who 
Kuiietv.  under  a  writ  of  replevin  has  taken  the  goods  of  J.  S.  in  the  roorh 
of  the  goods  of  f.  iY.,  becaufe  this  writ  is  different  from  a  writ  of 
fieri  facias.  By  the  former,  the  officer  is  commanded  to  take  cer- 
tain goods  therein  fpecified  :  by  the  latter,  he  is  only  commanded 
to  levy  of  the  goods  of  f.  N. 
Xbld.  But,  if  the  owner  of  the  goods,  taken  under  a  writ  of  replevin, 

claimed  a  property  in  them  at  the  time  of  taking  ;  and  the  officer, 
notwithftanding  this  claim,  carried  them  away,  without  having 
the  property  determined  upon  a  writ  de  proprietate  prohanda,  this 
^dtion  lies  againft  him. 
10  Mod. 24.  If  a  flranger  have  officioufly  affifled  a  fherifF,  or  his  officer,  i/i 
lempie-       ^^^  executiou  of  a  writ  of  fieri  facias  which  iffiied  upon  a  regular 

niAn  s  csiCt  j        j  r  c> 

judgment,  he  is  not  liable  to  an  action  of  trefpafs ;  for  it  is  not 
only  lawful,  but  it  is  the  duty  of  every  man,  to  affifl  in  the  ex- 
ecution of  fuch  writ. 
Str.  509.  An  a£tion  of  trefpafs  does  not  lie  againft  a  (herlfFor  his  officer. 

Philips  V.      oj.  againft  a  perfon  who  by  the  command  of  either  of  them  has 
jf^j.,3_  -,^    affifted  him,  for  any  thing  done  by  virtue  of  a  writ  of  fieri  facias 
which  iffiied  upon  an  erroneous  judgment :  becaufe  the  fault  is 
not  in  fuch  cafe  in  the  fiievifF  or  his  officer,  but  in  the  court  or 
fome  officer  thereof. 

8  But, 


But,  if  a  ftranger  have  officloufly  afiiftcd  a  flieriff  or  his  officer  Str.  509. 

in  the  execution  of  fuch  writ,  he  is  liable  to  this  aftion :  becaufe,  Philips  v. 

as  he  a£led  voluntarily,  it  was  incumbent  upon  him  to  take  care,  Ra7" 
that  there  was  a  regular  judgment  to  warrant  the  ifluing  of  the 
writ. 

It  is  in  one  cafe  fiiid,  that  an  a£lion  of  trefpafs  does  not  lie  12  Mod. 

againfl  a  (heriff  or  his  officer,  or  againft  a  perfon  who  by  the  com-  '7^- 

inand  of  either  of  them  has  affifted  him,  for  any  thing  done  by  coie""!!;? 

virtue  of  a  writ  of  j^m /^^jW,  although  there  were  no  judgment  9  W.  3. 
to  warrant  the  iffuing  of  the  writ ;  for  as  the  fheriff  and  his  oflr- 
ccv,  and  the  aaillant,  have  only  paid  obedience  to  the  writ,  neither 
of  them  ought  to  be  punifhed  as  a  wrong-doer. 

But  fn  a  cafe  foon  after  it  was  ruled  by  Holi,  Ch.J.  that,  in  an  Ld.  Raym; 

aflion  of  trefpafs  againft:  a  fherlfF  for  levying  goods  under  a  writ  ^33-    i-ake 

oi^eri facias,  it  is  incumbent  upon  the  flieriff  to  give  in  evidence  Hertford* 

a  copy  of  the  judgment  upon  which  the  writ  ilTued.  Lent  Aflkes 

[Ths  dlilinftion  foms  to  be  tbi?— if  the  a£lion  in  fucii  cafe  be  brought  by  the  party  againft  whom  the 
writ  ilFued,  it  is  fufncient  fv<r  the  om-er  to  give  in  evidence  the  writ  of  fieri  facias  without  ftiewing  ■ 
copy  of  the  judgment  :  but,  if  the  plaintiff'  be  not  the  party  againft  v.hom  the  writ  ifTued,  but  claim  the 
jgoods  by  a  prior  execution  or  fale  that  was  fraudulent,  there,  the  officer  mull  produce,  not  only  the 
writ,  but  a  copy  of  the  judgment.  For,  in  thsfirfi  cafe,  by  proving  that  he  took  the  goods  in  obe- 
4llence  to  a  writ  iffued  againft  die  plaintiJi',  he  has  proved  himi'cif  guilty  of  no  trefpafs:  but,  in  th» 
other  cafe,  they  are  not  tlie  goods  of  the  party  againft  whom  the  writ  iffued,  and  therefore  the  officer 
is  not  juftiiied  by  the  writ  in  taking  them,  unlcis  he  can  bring  the  cafe  within  the  I3£liz.  for  which 
•  urpofe  it  is  neceffary  to  Cicw  a  judgment.  Bull.  N.  P.  234.  gi.  5Burr.263i.  Doug.Ai.  2  BI. 
Rep.  1 104..] 

It  is  laid  down,  In  divers  cafes,  that  i£A.  take  the  goods  of  J?.,  Bro.  Tiefp. 
and  afterwards  C.  take  them  from  ^.,  B.  cannot  maintain  zn  adlion  P'-  ^>6. 
of  trefpafs  againit  C. ;  becaufe  A.  did  acquire  a  general  property  in  pj*  ^fg* 
the  goods  by  the  firfb  taking,  notwithftanding  it  was  a  tortious 
one  ;  and  confequently  the  property  of  B.  was  diverted. 

But  it  is  fajd  in  one  cafe,  that  B.  may  in  fuch  cafe  maintain  sid.  438. 
this  a£licn  againft  C.  for  that  A.  did  not  acquire  a  general  pro- 
perty in  the  goods  by  the  firft  taking. 

Heretofore,  if  a  peace-officer  had  arrefiied  a  perfon  under  the  2  Hawk, 
warrant  of  a  juftlce  of  peace,  for  an  offence  of  which  it  appeared  P-  ^-  "=■  ^4' 
upon  the  face  of  the  warrant  that  the  juftice  had  no  jurifdi6lion,  ^°    ^^'  ^  * 
he  would  have  been  liable  to  an  a£lIon  of  trefpafs . 

But  by  the  24  Geo.  1.  cap.  44.  §  6.  it  is  enafted,  "  That  no 
"  aiSlion  (hall  be  brought  againfl  any  conftable  or  other  officer, 
*'  or  againft:  any  perfon  a6ling  by  his  order  or  in  his  aid,  for  any 
'*  thing  done  in  obedience  to  any  warrant  under  the  hand  or  feal 
*'  of  any  juftice,  until  demand  hath  been  made  in  writing,  figned 
**  by  the  party  intending  to  bring  fuch  aflion,  of  the  perufal  and 
"  copy  of  fuch  warrant,  and  the  fame  hath  been  refufed,  or  ne- 
•'  gledted,  for  the  fpace  of  fix  days  after  fuch  demand," 

2.  For  an  Injury  to  Real  Property. 

If  the  perfon,  who  has  granted  the  vefturc  of  land  in  which  he  Bro.  Trefp. 
has  a  freehold,  difturb  the  grantee  in  the  enjoyment  thereof,  an  P'  ^7:-  ^ 
Ji^ion  of  trefpafs  lies  againit  him.  ^"'  ^*^* 

But, 
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a  Roii.Abr.  But,  if  J.  S.  have  only  a  right  of  a  free  warren  in  the  land  of 
552.  L.  y.N.yZnd  J.  N.  deftroy  coney-boroughs  in  the  land,  this  a6lion 
*"  *  '^'  does  not  lie  againft  J.  iV.,  the  remedy  of  J.  S.  being  an  adlion 

upon  the  cafe. 
«Tnft.  105.       It  is  in  the  general  true,  that  an  a£lion  of  trefpafs  lies  againft 
Bro.  Treip.  {[^q  Jord  of  whom  land  is  holden,  for  an  iniury  done  to  the  land. 
|)i.  16.  '  J     J 

pi.  273.  pi-  344.-  pi.  334' 

ainft.  105.  But  this  aflion  does  not  lie  againft  the  lord  of  whom  land  is 
Str. 851.  holden  for  making  a  diftrefs  thereupon;  it  being  by  the  ftatute  of 
Sayer,  1S4.    jj//^,-/^,./^^^  provided,  that  if  a  lord  make  an  unreafonable  diftrefs, 

or  make  a  diftrefs  when  nothing  is  due  to  him,  he  (hall  not  be 

liable  to  a  fine,  but  fliall  be  grievoufly  amerced ;  whereas  if  this 

aclion  would  lie,  he  would  be  liable  to  a  fine. 
Pinch. Law.       It  has  been  holden,  that  this  ftatute  extends  to  every  lord  of 
lib.  3.  c.  6.    vvhom  land  is  holden ;  although  the  tenant  be  only  a  tenant  at 

■z  Inft.  105.         .,,  "  ' 

Bro.  Trefp.     Will, 
pi.  29.  344. 

ainit.  105.       But,  if  a  lord's  bailiff  make  an  unreafonable  diftrefs,  or  make  a 
diftrefs  when  nothing  is  due  to  the  lord,    this  aQion  lies  againft  the 
bailiff;  for  the  privilege  of  being  exempted  therefrom  is  confined 
by  the  ftatute  to  the  perfon  of  the  lord, 
a  Inft.  106.        If  t^e  lord  of  whom  land  is  holden  drive  a  beaft,  which  he  has 
diftrained  upon  the  land  of  his  tenant  in  one  county,  to  the  manor- 
pound  in  another  county,  he  is  not  liable  to  an  aQion  of  trefpafs  ; 
becaufe,  as  the  tenant  is  fuppofed  to  know  where  the  manor-pound 
is,  he  knows  where  to  carry  fuftenance  for  his  beaft. 
a  Inft.  io5.       If  the  lord  of  whom  land  is  holden  drive  a  beaft,  which  he  has 
diftrained  upon  the  land  of  his  tenant  in  one  county,  to  an  open 
pound  in  another  county,  an  action  of  trefpafs  does  not  lie  againft 
the  lord ;  but  he  is  liable  to  an  action  upon  the  ftatute  of  Marl- 
bridge  ;  becaufe,  as  the  owner  does  not  know  to  what  pound  the 
bealt  is  driven,  he  does  not  know  where  to  carry  fuftenance  for 
it ;  and  confequently  the  beaft,  no  other  perfon  being  obliged  to 
do  this,  may  be  ftarved. 
Salk.  638.         It  was  in  one  cafe  holden  by  the  court  of  King's  Bench,  that  a 
Afhmead       tenant  by  copy  of  court-roll  may  maintain  an  atlion  of  trefpafs 
againft  his  lord,  for  cutting  down  trees  on  the  land  holden  by 
copy  of  court-roll ;  and  the  judgment  of  this  court  was  afiirmed 
in  the  Exchequer-chamber.     But  the  judgment  was  afterwards  re- 
verfed  in  the  fJoufe  of  Lords;  and  it  was  faid,  that,   as  a  copy- 
holder cannot  cut  down  trees,  except  for  necefTary  repairs  or  for 
eftovers,  if  his  lord  cannot  do  this,  many  good  trees  muft  perifh, 
which  would  be  a  lofs  to  the  publick. 
aRoU.  Abr.       If  ^.  diffeife  jB.,  and  C.  diflelfe  A.^  and  afterwards  B.  re-enter^ 
5  54-  he  may  maintain  an  aftion  of  trefpafs  againft  C,  becaufe  by  the 

^°Ra3inl    i"e-entry  of  B.  he  reduces  the  pofleffion  to  himfelf  from  the  time 
Ero.  Trefp.    of  the  firft  difleifin. 

p!.  35.     Cro.  Eliz.  540. 

Bro.  Trefp.        It  is  laid  down,  that  if  a  diflelfor  make  a  leafe  or  feoffment,  and 
pi.  35.  302.  afterwards  the  diffeifee  re-enter,  he  cannot,  although  he  thereby 
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teJiice  the  poflefTion  to  himfelf  from  t];e  time  of  the  difleifin, 
ftlaintain  an  a£lion  of  trefpafs  ag^inft  the  leflee  or  feoffee ;  becaufe 
the  leflee  or  feoffee  came  in  by  titki 

But  it  has  been  holden  in  one  cafe,  that  the  diffeifee  may,  in  Cto.  Ellx. 
fuch  cafe,  maintain  this  adfion  again  ft  tlie  leffee  or  feoffee,   not-  54o- 
withftanding  the  leflee  or  feoffee  came  in  by  title.     And  the  former  ^  Vali^in? 
feems  to  be  the  better  opinion  ;  for  it  has  been  holden  in  two  Hli.  39Eii«. 
fubfequent  cafes,  that  the  diflieifee  cannot,  in  fuch  cafe,  maintain  j^i^^P*  5*» 
an  adtion  of  trefpafs  againft  either  the  lefTee  or  feoffee.  ^l^^'  ,^^1^1,^ 

12  Ja,  I.   Hetl.  66.     Symons  v.  Symons,  Hil.  3  Car.  x* 

If  a  tenant  for  life  of  land  die,  and  his  executor  go  upon  the  Cro.  js, 
land  within  a  few  days  after  his  death,  to  remove  the  cattle  of  his  ^°5- 
teftator,  an  adlion  of  trefpafs  does  not  lie  againft  the  executor  j  Hervey. 
becaufe,  as  the  time  of  the  determination  of  the  tenancy  was  un- 
certain, it  is  reafonable,  that  the  executor  ihould  have  a  con- 
venient time  to  remove  the  cattle. 

If  a  lefl"ee  for  life  or  years  of  land,  who  is  not  reftrained  from  5  Rep.  13. 
fo  doing,  cut  down  trees,  an  adlion  of  trefpafs  does  not  lie  ;   be-  "^j?^  9°""" 
caufe  the  leffee  has  an  intereft  in  the  land  by  the  a£l  of  the  owner  ;  j^  .3  <.afel 
and  it  was  the  folly  of  the  owner,  that  he  did  not,   when  he  de-  Bro.  Trefp, 
mifed  the  land,  reftrain  the  leffee  frcm  cutting  down  trees.  pi.  430. 

j4.  demifed  a  pafture  to  B.  but  the  trees  were  excepted  in  the  Ld.  Raym, 
demife.     The  cattle  oi  B,,  which  were  afterwards  put  into  the  q^\ 
pafture,  barked  the  trees.     It  was  ruled  by  Holt  Ch.  J.  to  whom  Hanby. 
the  point  was  referred,  that  an  a£lion  of  trefpafs  did  not  lie 
againft  B. 

An  a£lion  of  trefpafs  does  not  lie  againft  a  tenant  at  will  for  5  Rep.  13, 
an  injury  to  a  building  or  the  land  by  him  holden,  which  arifes  J^^^T^' 
from  a  mere  non-feafance.  lop's  cafe,    i  Inft.  57.  Cro.  Eiiz.  784. 

But,  if  a  tenant  at  will  cut  down  trees,  or  do  any  other  pofitive  5  Rep.  13^ 
injury  to  a  land  or  a  building  by  him  holden,  this  aftion  lies  againft  The  Couq- 
him  ;  becaufe  every  fuch  injurious  a£l  amounts  to  a  determination  f^  \°^  i^' 

'  'J  lop  s  cafe. 

both  of  his  eftate  and  poffefhon.  i  inft.  57.  Bro.  Trefp.  pi.  3fz..  Cro.  Eiiz.  734. 

It  is  laid  down  in  one  cafe,  that  if  the  beaft  of  jfi.  which  is  2  Roll.Abr. 

agifted  by  B.  trefpafs  in  the  clofe  of  C,  it  is  in  the  election  of  C.  5'^^-  2« 

to  bring  an  action  of  trefpafs  againft  ^.  or  B.  ^  '  ^' 

But  it  is  laid  down  in  another  cafe,  ihat  an  adlion  in  fuch  cafe  ciayt.  35. 

lies  only  againft  the  agillor  of  the  beaft.  Batemonjl 

If  a  clofe  in  the  poffefhon  of  /f.  lie  contiguous  to  a  clofe  in  the  Bro.  Trefp. 
.poffeflion  of  B.,  and  a  clofe  in  the  pofTeffion  of  C.  lie  contiguous  P^"  ^39; 
to  a  clofe  in  the  polTcffion  of  B.,  and  a  fence  between  the  clofes  ,6r. 
Ci  A.  and  B.  which  ^.  ought  to  keep  in  repair,  be  out  of  repair  ;  1  Freem. 
and  a  fence  between  the  clofes  of  B.  and  C.  which  B.  ought  to  379- 
keep  in  repair,  be  likewife  out  of  repair ;  and  the  beaft  of  C. 
cfcape  through  the  fence  of  B.  and  afterwards  through  the  fence 
of  A.  into  the  clofe  of  A.,  A.  may  maintain  an  adlion  of  trefpafs 
againft  C,  becaufe  A.  was  only  bound  to  keep  his  fence  in  repair 
againft  the  beafts  which  iS«  fiiould  put  into  his  clofe,  and  not  againft. 

Vol.  VI.  Qjl  the 
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the  beads  of  all  perfons  which  fliould-  come  into  the  clofe  of  B. 
But,  as  the  damage  which  C.  fuflains  by  the  recovery  of  A.  againft 
him  is  owing  to  the  default  of  B.  in  not  keeping  his  fence  in  re- 
pair, C.  may  recover  a   fatisfaclion  in  an  action  upon  the  cafe 
againft  B. 
iRoli.  Abr.       If  a  fervant,  without  the  knowledge  of  his  mafter,  put  his  maf- 
"553-  Q:.       ter's  bead  into  the  clofe  of  J.  S.  this  a£lion  does  not  lie  againft  the 
^'  '*  nafter;  becaufe,  by  taking  upon  himfelf  to  do  this,  the  fervant 

did  acquire  a  fpecial   property  for  the  time  in  the  beaft :  but  the 
fervant  is,  in  confequence  of  the  fpecial  property  by  him  acquired, 
liable  to  this  a6i:ion. 
J6iJ.  But,  if  a  wife,  without  the  knowledge  of  her  hufband,  put  her 

hufband's  beaft  into  the  clofe  of  J.  S.  an  a£lion  of  trefpafs  lies 
againft  the  hufband  ;  becaufe  a  married  woman  cannot  acquire 
any  property  in  the  goods  of  her  huft)and. 

(H)  In  what  Court  an  Adion  of  Trefpafs  may  be 

brought, 

•»inft.  311,    A  T  the  Common  law  the  fuperlor  courts  had  not  jurifdi^llon  in 
3»*'  -^^  an  adlion,  unlefs  the  debt  or  damages  amounted  to  forty 

{hillings. 

By  the  ftatute  of  GkuceJIer,  c.  8.  it  is  in  affirmance  of  the  com- 
mon law  enafted,  •*  That  no  perfon  ihall  from  henceforth  have  a 
**  writ  of  trefpafs  before  the  jufticcs,  unlefs  he  fwear  by  his  faith, 
*'  that  the  goods  taken  away  were  worth  forty  fliillings  at  the 
"  leaft." 
«Inft.  311.        The  fan£lion  of  an  oath  was  by  this  ftatute  added,  for  the  fake 
of  more  efFettually  confining  a£lions  in  which  the  damages  were 
under  forty  fhillings  to  inferior  courts  :  but,  the  confequences  of 
obliging  a  plaintiff  to  take  an  oath  of  this  kind  being  found  very 
dangerous,  the  practice  of  requiring  an  oath  was  foon  difcon- 
tinued. 
•ilnft.  118.       It  is  In  divers  books  laid  down,  that  although  the  ftatute  of 
zinft.  311,  Qloucejler  fpeaks  of  a  writ  of  trefpafs  generally,  it  only  means  a 
f  itz.  N.  B.    'w^'t  of  trefpafs  upon  the  cafe  ;  becaufe  no  inferior  court  can  hold 
47.  plea  of  trefpafs  with  force.     And  the  do6lrine  of  thefe  books  i& 

Carth.  108.  recognized  in  a  modern  cafe.  In  an  a6lion  of  trefpafs,  which  was 
ahurilofl.  brought  in  the  court  of  King's  Bench,  the  damages  laid  in  the  de- 
claration v/ere  only  twenty  fliillings.  •  Upon  a  demurrer  it  was 
objefted,  that  the  court  had  not  a  jurifdidlion,  the  damage  ap- 
pearing upon  the  face  of  the  declaration  to  be  under  forty  fhil- 
lings:  but  the  obje£iion  was  over-ruled.  And  by  the  court — If 
an  adiion  for  a  trefpafs  with  force,  in  which  the  damage  is  under 
forty  fhillings,  do  not  lie  in  a  fuperior  court,  the  party  injured 
\vould  be  without  redrefs ;  for  a  fine  cannot  be  afTefled  by  an  in- 
ferior court,  and  confequently  an  adlion  of  trefpafs  does  not  lie 
in  an  inferior  court. 

By  the  ^  JV.  &  M.  c.  12.  it  is  enabled,  "  That  from  henceforth 

*'  no  writ,  commonly  called  %  capias  pro  f,nc^  Ihall  ifTue  againft 
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**  any  defendant,  agalnft  whom  judgment  has  been  entered  up  in 
*'  an  adlion  of  trefpafg  vi  et  annis.  But  the  fame  fine  is  and  fliall 
*'  be  hereby  remitted  and  difcharged." 

Since  the  making  of  this  ftatiite  it  has  been  the  praftice  of  the  Salt.  54. 
court  of  Common  Pleas,  to  infert  the  words  nihil  de  fine  quia  re^ 
mittitur  per  fiatutum^  in  entering  up  judgment  in  an  a6lion  of 
trefpafs. 

But  a  queftion  arifing  in  the  court  of  King's  Bench,  foon  after  Carth.  390. 
the  making  of  this  ftatute,  in  what  manner  judgment  in  an  adion  ^'j"J^y '" 
of  trefpafs  ought  to  be  entered  up,  it  was  after  debate  holden,  mjcH.* 
that  the  claufe  quod  capiatur  pro  fine  ought  to  be  entirely  omitted,  ;  v/.  3. 
for  that,  as  the  ftatute  has  difcharged  the  fine,  no  notice  ought  ^*"''  54- 
to  be  taken  thereof  in  entering  up  judgment. 

In  a  cafe  not  long  after  in  the  fame  court  it  is  faid  by  two  Ld.  Raym. 
reporters  to  have  been  holden,  that  the  claufe  quod  capiatur  pro  ^"'1- 
fine  ought  ftill  to  be  inferted,  in  entering  up  judgment  in  an  a£tion  collet.^^ 
of  trefpafs.  Mkh.  9  W.  j.  12  Mod.  164.  S.  C. 

But  this  is  probably  a  miftake  in  thefe  reporters,  for  another  Carth,  436. 
reporter  of  the  fame  cafe  is  filent  as  to  the  point ;  and  it  feems 
extremely  ftrange,  that  the  fame  court  (hould  fo  foon  after,  and 
without  taking  the  leaft  notice  thereof,  depart  from  what  was 
folemnly  determmed  in  the  cafe  of  Ltnfi^y  v.  Clerk. 

Although  the  fine  due  to  the  crown  be  by  the  ^  W.  ^  M.  c.  12. 
taken  away,  and  the  claufe  quod  capiatur  pro  fine  be  omitted  in  en- 
tering up  judgment  in  an  adion  of  trefpafs,  this  a6lion  does  not 
even  at  this  day  lie  in  an  inferior  court. 

For  by  the  fame  ftatute,  §  2.  it  is  enafted,  "  That  the  plaintifF 
**  in  every  adlion  of  trefpafs  vi  et  armis  (hall  upon  figning  judg- 
«  ment  therein,  over  and  above  the  ufual  fees,  pay  to  the  proper 
«*  officer  who  figneth  the  fame  the  fum  of  fix  fliillings  and  eight 
"  pence,  in  full  fatisfa(fl;ion  of  the  fine  due  to  the  crown,  and  of 
*'  all  fees  due  for  or  concerning  the  fame,  to  be  diftributed  in 
•*  fuch  manner  as  fines  and  fees  of  this  kind  have  ufually  been. ' 

As  a  fum  of  money  is  to  be  paid  in  fatisfaftion  of  the  fine  due 
to  the  crown,  and  this  is  to  be  diftributed  in  the  fame  manner 
es  the  fine  had  ufually  been  diftributed,  it  follows,  that  only  fuch 
courts,  as  could  before  the  making  of  this  ftatute  have  aflefied  a 
fine,  are  capable  of  receiving  money  in  lieu  of  the  fine,  or  of  dif- 
tributing  it  as  the  money  heretofore  paid  as  a  fine  had  been  ufually 
diftributed  ;  and,  confequently,  that  an  a6lion  of  trefpafs  does 
not  at  this  day  lie  in  an  inferior  court. 

(  I )  Of  the  Pleadings  In  an  Adlon  of  Trefpals. 

I.  Of  the  Writ. 

"I  T  is  laid  down  in  divers  books,  that,  if  the  words  vi  et  armis  FU«.  M.^B; 
■■■  are  omitted  in  a  writ  of  trefpafs,  the  writ  abates ;  for  that  thefe  jj,f^j/" 
are  words  of  fubftance.  526.536.   Cro.  Cir.407.   saik.  6}6. 
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1  Saund.St.       It  has  indeed  in  one  modern  cafe  been  liDld«n,  that  the  Word 
Law  V.         ^j  gi  armis  are  words  of  form,  and  confequeiitly  that  the  writ  doe» 
locfar. 2'.'     ^^'^  abate  on  account  of  their  being  omitted. 

7  H.  6.  13.  The  determination  in  this  cafe  feems  to  have  been  founded  upon 
I  H.  7. 19.  what  is  laid  down  in  two  old  cafes.  In  thefc  it  is  laid  down,  that 
if,  upon  a  demurrer  to  a  fpecial  plea  in  an  a£lion  of  trefpafs  v'l  tt 
annisy  the  court  fiiall  give  judgment  for  the  defendant  as  to  the 
matter  fpecially  pleaded,  there  Ihnll  be  no  further  inquiry  concern- 
ing the  force,  although  iflue  have  been  thereupon  joined.  It  i» 
in  thefe  likewife  laid  dov/n,  that  if  the  court  fhall  give  judgment 
upon  the  demurrer  for  the  plaintiff  as  to  the  matter  fpecially 
pleaded,  the  iflue  joined  upon  the  force  fhall  not  be  tried  :  but  a 
capias  pro  fine  fhall  as  well  be  awarded,  as  if  this  iflTue  had  been 
found  for  the  plaintiff. 

The  determination  in  the  cafe  of  Laiv  v.  King  is  not  warranted 
by  the  two  old  cafes.  All  that  can  be  fairly  inferred  from  them 
is,  that,  if  there  be  judgment  upon  the  demurrer  that  the  adt 
juflified  was  lawful,  it  fliall  be  intended  that  the  force  accom- 
panying it  was  alfo  lawful ;  or  that,  if  there  be  judgment  upon 
the  demurrer  that  the  a6l  juflified  was  unlawful,  it  (hall  be  in- 
tended that  the  force  accompanying  it  was  alfo  unlawful.  Th» 
confequence  of  this  inference  is,  that  it  would  in  either  cafe 
be  quite  nugatory  to  try  the  ifTue  joined  upon  the  force  :  but  it 
does  by  no  means  follow,  that  the  words  vi  et  armis  are  words 
of  form. 
td.Rayni.  It  is  faid  by  Holti  Ch.  J.  that  fince  the  making  of  the  ftatute  of 
9*5-  J**y  the  fifth  of  TV.  (Jf  M.  c.  12.  it  is  not  neceffary  to  infert  the  words 
vi  et  annis  in  a  writ  of  trefpafs  ;  becaufe  the  writ  of  capiaj  projine^ 
which  before  iffued  upon  a  judgment  againfl  the  defendant  in  an 
aflion  of  trefpafs,  is  thereby  taken  away. 

But  this  diEliwi  feems  not  to  be  well  founded.  For  by  the  fame 
ftatute,  $2.  it  is  ena(fl;ed,  "  That  the  plaintiff- in  every  a(!^ion, 
*'  wherein  a  capias  pro  fine  would  before  the  making  thereof  have 
*'  ifliied,  fliall  upon  figning  judgnicnt  in  fuch  action,  over  and 
"  above  the  ufual  fees  for  the  figning  thereof,  pay  to  the  proper 
'*  officer  who  figneth  the  fame  the  fum  of  fix  (hillings  and  eight- 
**  pence,  in  full  fatisfaQion  of  the  fine  due  to  the  crown,  and  of 
*'  all  fees  due  for  or  concerning  the  fame,  to  be  diftributed  in  fuch 
**  manner  as  fines  and  fees  of  this  kind  have  ulually  been." 

It  can  never  be  fairly  inferred  from  this  ftatute,  that  the  neceflity 
of  inferting  the  words  in  et  arviis  in  a  writ  of  trefpafs  is  thereby 
taken  away.  On  the  contrary,  the  infertion  of  thefe  words  feems 
to  be  ftill  quite  neceflary,  in  order  to  let  in  the  provifions  of  the 
ftatute,  for  the  payment  and  diftribution  of  the  money,  which  is 
to  be  paid  in  lieu  of  the  fine  thereby  difcharged. 

It  is  moreover  enaded  by  the  r 6  (if  17  Car.  2.  c.  Z.  §  i. 
**  That,  if  any  verdi£^  of  twelve  men  fhall  be  given  in  any  aflion, 
**  in  any  of  his  majefty's  courts  of  record  at  WeJlminJJer,  or  in  the 
"  courts  of  record  in  the  counties  palatine  of  Chejier^  Lancajier^  or 
*  Durham^  or  in  his  majefty's  courts  of  great  feflions  in  Wa/es, 

**  judgment 
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♦*  judgment  thereupon  fliall  not  be  flayed  or  reverfed  for  default 
**  or  lack  of  form,  or  by  reafon  of  the  omiflion  of  the  words  vi 
*'  et  armis ;  provided  the  caufe  has  been  tried  by  a  jury  of  the  pro- 
**  per  county  or  place  where  the  action  is  laid  :  but  fuch  omiflion 
*'  {hall  be  amended." 

This  claufe  amounts  to  a  legiflatlve  declaration,  that  the  words 
VI  et  armis  in  a  writ  of  trefpafs  are  words  of  fubllance  :  for,  as  all 
defaults  in  matters  of  form  are  by  the  former  general  words  of 
this  claufe  declared  to  be  after  a  verdidt  amendable  ;  if  thefe  are 
words  of  form,  it  is  quite  nugatory  to  declare  again,  that  the 
omilhon  of  the  words  vi  et  armis  in  a  writ  of  trefpafs  fliall  after  a 
vcrdi6t  be  amended. 

If  a  writ  of  trefpafs  do  not  conclude  centra  paccniy  it  abates  ;  for,  Fltz.  N.B. 
as  every  trefpafs  with  force  is  a  breach  of  the  peace  as  well  as  a  ^' . 
private  injury,  thefe  are  words  of  fubllance.  i  show.  aS.    Saik".  636. 

If  a  writ  of  trefpafs  be  fued  out  in  the  time  of  the  king  that  now  Salk.  641, 
is,  for  a  trefpafs  committed  in  the  time  of  a  deceafed  king,  the  con-  PfV' 
clufion  mull  be  contra  pacem  of  the  deceafed  king.  [Rex  v! 

Lookup,  3  Burr.  1901.     6  Br.  P.  C.  138.3 

The  omiflion  of  the  words  contra  pacem  in  a  writ  of  trefpafs  is 
amendable  after  a  verdi£l.  For  by  the  16  $5*  17  Car.  2.  <:.  8.  §1, 
it  is  enabled,  "  That,  if  any  verdl£t  of  twelve  men  fliall  be  given 
"  in  any  a6lion,  in  any  of  his  majefty's  courts  of  record  at  JVeJi- 
*'  minjler,  or  in  the  courts  of  record  in  the  counties  palatine  of 
*'  Chejier,  Lancajler^  or  Durham,  or  in  his  majeft;y's  courts  of  great 
*'  feflions  in  Wales,  judgment  thereupon  fliall  uot  be  flayed  or 
**  reverfed  by  reafon  of  the  omiflion  of  the  words  contra  pacem t 
**  provided  the  caufe  has  been  tried  by  a  jury  of  the  proper  coun- 
"  ty  or  place  where  the  ad;ion  i»  laid  :  but  fuch  omiifion  fliall  be 
**  amended," 

2.  Of  the  Declaration. 

I.    //;  the  General, 

As  the  complaint  in  a  writ  of  trefpafs  is  general,  divers  tref-  Giib.  Hlft. 
pafles  may  be  aUeged  in  the  declaration  upon  one  writ,  Bro.Tref^'i^' 

And  for  tlie  fame  reafon,  trefpalTes  In  different  vills  fhay  be  al-  2  lji».  Pr. 
leged  in  the  declaration  upon   one  writ ;  provided  the  different  ^^S-  T^^^* 
vills  are  in  the  bailiwick  of  the  ftieriff  to  whom  the  writ  is  di- 
rected. 

The  plaintiff  in  an  action  of  trefpafs  againfl  feveral  perfons  for  Str.  430. 
a  joint  trefpafs,  may  declare  againfl;  every  one  of  them  fepa-  ^l^  ]^^ 
lately.  others.    [5  Term  Rep.  649.) 

But,  if  It  appear  upon  the  face  of  the  declaration  in  an  a£lion  [Hob.199.] 
of  trefpafs,  that  another  certain  perfon,  as  well  as  the  perfon 
againfl  whom  the  adllon  is  brought,  was  a  party  to  the  trefpafs, 
the  declaration  is  bad  for  want  of  having  made  that  perfon  a  de- 
fendant. 

Qjl  3  A  dc» 


59^  Ctcfpafjef. 

iLeo. 4T.         A  declaration  In  an  action  of  trefpafs  M-as  holden  to  be  bad; 

Heniey  v.      bccaufe  tiic   allegation  was,  that  A.  Jimul  cum  B.  committed  the 
trefpafs,  and  the  action  was  brought  againlt  A.  only. 

But  it  was  in  this  cafe  laid  down,  that  if  it  be  alleged  in  the 
declaration  in  fuch  a£lion,  that  A.fitmd  cum  another  perfon  to  the 
plaintiff  unknown  committed  the  trefpafs,  the  declaration  is  good  ; 
becaufe  it  is  not  i:i  the  plaintifl'o  power  to  make  an  unknown  per- 
fon a  defendant. 

aBulftr.  If  the  declaration  in  an  action  of  trefpafs  be   in  thefe  words, 

*h^  1    rf       ^"^^^  '^"'^  ^^^  defendant  did  the  thing  complained  of,  it  is  bad  :  be- 

Heaton.        caufe  thefe  words,  wliich  are  only  by  way  of  recital,  do  not  amount 

a  Lev.  206.  to  an  affirmative  charge. 

a  Show. 17, 

295.     Salk.  656.    Ld.Raym.1413.     itr.  1 15!,  iiCz. 

Saik.636.  If  the  declaration  in  an  adion  of  trefpafs  be  In  thefe  words, 

ch"^^  ^         yi/^r^  the  defendant  did  the  thing  complained  of,  it  is  bad  ;  inaf- 

apman.     J^^^^|J  gg   f|-^g  charge,  where  tiie  v/ord  quare  is  ufed,  it  being  a 

word  of  interrogation,  is  lefs  affirmative,  than  where  the  words 

quod  cum  are  ufed. 
Warren  v.  It  has  been  holden  in  the  court  of  Common  Pleas,  that  although 

Lapdon,  the  words  quod  cMUy  or  the  word  quare^  be  ufed  in  the  count  in  an 
[Dou^la^s^v.*  ^^io"  of  trefpafs,  the  fault  is  cured  by  the  writ,  which  is  in  this 
Hall,  iWiif.  court  part  of  the  declaration. 

59.   Barnes,  452,  S.  C] 

I  Barn.  176-       It  fccms  howcvcr  to  have  been  doubted  by  the  court  of  King's 
Clarke  V.      Bench,  whether  there  are  in  the  writ  of  trefpafs  words  fufficiently 
r^a-the      affirmative  to  cure  the  defedl  of  affirmation  in  the  count,  occa- 
audiority  in  fioned  by  the  words  quod  cum^  or  quare :  for  in  a  cafe  not  many 
Barnes.j       years  before  that  of  tVarre?i  v.  Lopdon^  wherein  it  had  been  holden 
by  the  court  of  Common  Pleas  that  there  are,  which  came  befpre 
the  court  of  King's  Bench  upon  a  writ  of  error,  the  latter  court 
never  came  to  a  determination. 
MS.  R.  But,  whatever  doubt  there  may  formerly  have  been  in  the  court 

Reynolds  °^  King's  Bench  as  to  tliis  point,  it  is  now  at  an  end  ;  for  in  a  cafe 
Trin  icG.x.  fubfcquent  to  the  cafe  of  Clark  v.  Lucas  it  is  laid  down,  that  in  the 
in  K.  B.  court  of  Commion  Pleas  the  words  in  the  writ  of  trefpafs  are  fuf- 
S.  c.*^'*''  ficiently  affirmative  to  cure  the  defecl:  of  affirmation  in  the  count, 
Eateman  occafioned  by  the  words  quod  cum  or  quare  ;  [and  this,  even  on  a 
T,  Fowler,     fpecial  demurrer.  ] 

1  Barnard,  -" 
B.  R.  423,  White  v,  Shaw,  2  VVilf.  2C3  ] 

Str.  115?.  It  has  in  two  cafes  been  holden  by  the  court  of  King's  Bench, 

Ha'nd^'  '■  that  the  declaration  in  an  aftion  of  trefpafs,  which  is  bad  by  rea- 

JViarihaiv.  fo^^  of  the  words  quod  cum^  or  the  word  quare^  being  therein  con- 

*»gs,  tained,  may  be  amended  from  the  bill  filed  ;  provided  this  be  fuf- 

•  ^'°*'  ficlent  to  warrant  the  amendment  -,  and  that  the  court  will  not 
inquire  into  the  time  of  filing  the  bill. 

Tobsv.  [The  plaintiff  declared  in  trefpafs  with  7i  quod  cum ^  and  then 

2  Su.°68'i;  ^^"'^  ""  ^®  another  trefpafs,  which  was  introduced  with  a  necnon 

■    de  €0  quodf  Sec.     The  verdid  was  pro  quer.  as  to  the  laft  part,  and 

pro 


pro  def.  as  to  the  trefpafs  under  the  quod  cum.  It  was  moved  in 
■  arrefl  of  judgment,  that  the  whole  was  but  recital.  Sed  per  cur. 
' — We  mull  not  extend  that  exception,  which  has  gone  far  enough 
already  :  the  latter  part  is  by  way  of  pofitive  charge,  and  the  find- 
ing of  the  jury  has  cured  it  as  to  the  firft.  The  plaintiff  niuft: 
have  judgment.] 

The  v/ords  viet  armis  ought  to  be  inferted  in  the  declaration  in  Saik.  636. 

an  aftion  of  trefpafs.  ^^°'  J*- 

^  443- 

But  the  declaration  is  not  bad  for  want  of  thtfe  words,  if  the  i  Sid.  187, 
a£lion  be  brought  in  the  Court  of  Common  Pleas  j  becaufe,  as  the  J°."«  »• 
writ  is  in  this  court  part  of  the  declaration,  the  want  of  thefe  words  Lutw.i'sio. 
in  the  count  is  cured  by  their  being  in  the  writ. 

The  omiffion  of  the  words  vi  et  armis  in  the  declaration  in  an  [Note;  this 

■a(Sl;ion  of  trefpafs,  although   not  otherwife  cured,  is  amendable  ^^  applies 

after  a  verdid  :  it  being  by  the  16  $5*  17  Car.  2.  f.  8.  §1.  enafted,  cailVtha'c"'" 

'*  That,  if  any  verdi£l  of  twelve  men  fhall  be  given  in  any  action,  appear  on 

*'  in  any  of  his  majefty's  courts  of  record  at  Wejiminjlery  or  in  ^he  very  face 

**  the  courts  of  record  in  the  counties  palatine  of  Chejler^   Lan-  ciaL-^oli'to 

"  cajiery  or  Durham^  or  in  his  majefty's  courts  of  great  feffions  in  have  been 

**  WaleSy  judgment  thereupon  fliall  not  be  ftayed  or  reverfed  by  evijendyin- 

"  reafon  of  the  omiffion  of  the   words  v'l  et  armis ;  provided  the  s^ic^o/of  ' 

*'  caufe  has  been  tried  by  a  jury  of  the  proper  county  or  place  trefpafs;  not 

*•  where    the    adtion    is    laid :     but    fuch    omiffion    {hall    be  ''' t'i"'"= 

,,  J    J  >>  cafes,  where 

"  amended.  •  thefnmeof 

the  declaration,  and  the  memorandum  is  of  an  aBlon  of  trfpafi  on  the  cafe.    Savignac  v.  Roome,  6  Term 
Rep.  125.] 

The  venue  in  an  a£l:ion  of  trefpafs  may  be  laid  In  a  hamlet.         Bro.  Trefp. 

pl.  115.  pi.  371. 

It  is  in  the  general  true,  that   the  injury,  for  which  an  aftion  Sid.  225, 
of  trefpafs  is  brought,  muft  be  fpecially  alleged  in  the  declaration,  ^ippora  v. 
But,  if  the  injury  arife  ex  turpi  caufd^   as  from  the  debauching  of  Cro.Ja.  534. 
a  man's  daughter,  it  is  not  neceffary  to  allege  this  fpecially ;  be- 
caufe the  doing  thereof  would  introduce  obfcenity  into  the  re- 
cord. 

It  is  laid  down  in  two  books,   that  the  declaration  In  an  acTtion  Fltz.  N.  B. 
of  trefpafs,  for  taking  or  injuring  a  bead  or  iov/lferanoturity  muft  '^• 
(hew,  that  the  beaft  or  fowl  was  reclaimed  ;  for  unlefs  it  were  re-     ^^"^'^^ 
claimed,  there  could  be  no  property  therein. 

But  it  has  been  holden  in  one  cafe,  that  although  it  be  neceflary  Cro.Car.i3. 
to  (hew  this  in  an  action  of  trover  for  the  beaft  or  fowl,  it  is  not  ^'"""'  ''• 
neceflary  to  do  it  in  an  action  of  trefpafs.  Mich.  iCar.  i. 

The  former  however  feems  to  be  the  better  opinion ;   for  in   a  Lutw.  1359. 

fubfequent  cafe  it  is  laid  down,  that  if  an  a£lion  of  trefpafs  be  ^tkmfon  t. 

brought  for  killing  a  deer,  it  muft  appear  in  the  declaration,  that  Pafch. ' 

the  dcfeuvdant  knew  the  deer  to  be  tame.  3  Ja.  2. 

It  muft  be  alleged  in  the  declaration  in  an  aftlon  of  trefpafs,  Ld.  Raym. 

for  an  injury  done  by  a  bite  of  the  defendant's  dog,  that  the  de-  ^■-'S;  w.ifon 

fendant  knew  the  dog  was  accuftomed  to  bite ;  becaufe  a  dog  is  \\  jaU^^' 
not  by  nature  a  fierce  or  dangerous  animal.                              335.  iFieem.  534. 

Qji  4  For 
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Lutw.  5«, 
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V.  Sharp. 
Salk.  662. 
Ld.  Raym. 
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For  the  fame  reafon,  if  this  action  be  brought  for  an  injury 
done  by  a  goring  of  the  defendant's  bull,  it  mud  be  alleged  in  the 
declaration,  that  the  defendant  knew  the  bull  had  before  gored 
fome  perfon. 

I  Freera.  434. 


Huggins 
12  Mod. 
335- 

Sid.  184. 
Glaffcock  V. 
Morgan. 


4  Lev.  20. 
156.  Cro. 
Jd.  46. 

»  Show. 

395- 

Dannet  V. 
Collirgdell. 

Salk.  640. 

Joce  V, 
rlills. 


Ld.  Raym.        But,  if  this  3<n;ton  be  brought  for  an  injury  done  by  a  bead  be- 
1583.  Rex  longing  to  the  defendant,  which  is  by  nature  fierce  or  dangerous, 
as  a  tiger  or  lion,  it  is  not  neccflary  to  allege,  that  the  defendant 
knew  the  beaft  had  before  hurt  fome  perfon ;  becaufe  the  owner 
muft  at  his  peril  keep  a  beaft  of  this  kind  confined. 

It  is  laid  down,  that  if  it  appear  upon  the  face  of  the  declara- 
tion in  an  adlion  of  trefpafs,  for  taking  or  injuring  goods,  that  the 
goods  were  in  the  poflefFion  of  the  plaintiff,  this  is  fufficient, 
although  it  be  not  exprefsly  alleged  that  they  were  in  his  pof- 
fcffion. 

It  has  in  divers  cafes  been  holden,  that  it  muft  be  exprefsly  al- 
leged in  the  declaration  in  an  acflion  of  trefpafs,  for  taking  or  in- 
juring goods,  that  the  plaintitThad  a  property  in  the  goods. 

The  declaration  in  this  action  charged  the  taking  of  the  beafts 
of  the  plaintiff,  viz.  one  horfe  and  one  hat.  The  judgment  was 
arrefted  •,  becaufe  it  was  not  alleged,  that  the  property  in  the  hat 
v/as  in  the  plaintiff. 

The  declaration  in  this  a£tion  charged  the  breaking  of  the  plain-  - 
tiff's  clofe,  and  taking  of  two  horfes  there  being,  and  a  hundred 
bufhels  of  oats  of  the  goods  of  the  plaintiff  there  alfo  being. 
This  declaration  was  holden  to  be  bad  ;  becaufe  as  one  fcntence 
thereof  is  clofed  by  the  words  there  behig,  the  words  of  the  proper 
goods  of  the  plaintiff  in  the  following,  notwithftanding  the  two 
fentences  are  connected  by  the  copulative  afidy  do  not  extend  to 
the  two  horfes. 

The  declaration  in  this  aftion,  which  charged  the  breaking  of 
the  plaintiff's  clofe,  and  the  taking  of  feveral  loads  of  corn  there 
being,  was  holden  to  be  infufficient ;  becaufe  it  was  not  exprefsly 
a  Lev.  156.  alleged,  that  the  corn  was  the  corn  of  the  plaintiff. 

But  it  is  in  another  cafe  faid,  that  the  judgment  in  the  cafe  of 
Holland  V.  E/Iis  was  arrefted  merely  upon  the  authority  of  the 
precedents;  for  that  //«/?,  Ch,  J.  faid,  that  if  it  had  been  a  new 
cafe,  he  {hould  have  been  of  a  contrary  opinion  ;  for  that  as  the 
clofe  was  alleged  to  be  the  property  of  the  plaintiff,  it  ought /n- 
md  facie  to  have  been  intended,  that  the  corn  there  being  was  his 
alfo. 

And  in  the  latter  cafe,  wherein  the  declaration  charged  a  fifhing 
in  the  plaintiff's  feveral  fifliery,  and  the  taking  of  fifh,  the  court 
inclined  ftrongly  to  be  of  opinion,  for  the  reafon  given  by  Hale^ 
Ch.  J.,  in  the  cafe  of  Holland  v.  £///.)-,  that  the  declaration  was 
good,  although  it  was  not  exprefsly  alleged,  that  the  filh  were  the 
filh  of  the  plaintiff;  for  that  this  ought  to  be  intended. 

If  an  action  of  trefpafs  be  brought  in  the  court  of  Gommon 

Pleas,  for  taking  or  injuring  goods,  it  is  not  neceffary  to  allege  \\\ 

the  count,  that  the  goods  were  the  property  of  the  plaintiff,  provided 

1 1  ^hi* 
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this  be  alleged  in  the  writ ;  for  the  writ  is  in  this  court  part  of 
the  declaration. 

It  has  been  holden,  that  if  fome  of  the  goods,  charged  in  the  zSaund. 
declaration  in  an  adlion  of  trefpafs  to  have  been  taken  or  injured,   379- 
be  alleged  to  be  the  property  of  the  plaintiff,  and  others  be  not,  fafe^"^*^  * 
and  there  be  a  verdi<£l  for  the  plaintiff,  he  may  enter  a  remittitur  Raym.  395. 
as  to  thofe  goods  which  are  not  alleged  to  be  his,  and  have  judg-  Cutfonhjy 
ment  as  to  the  refidue.  "*'  '^'y'°'* 

It  is  not  neceflary  for  the  plaintiff  in  an  a£lion  of  trefpafs  to  2  Bulftr, 
fhew  in  his  declaration,  by  what  means  his  property  in  the  goods  *^^' 
charged  to  have  been  taken  or  injured  was  acquired.  v.Bamforf 

The  quality  and  quantity  of  the  perfonal  chattel,  charged  to  have  5  Rep.  34^ 
been  taken  or  injured,  mult  be   fhewn  in  the  declaration  in  an  P^^^yter's 
action   of  trefpafs  with  convenient  certainty ;  otherwife  the  de-  "j^*^ 
fendant  cannot  plead  a  recovery  in  a  former  a£lion,  in  cafe  a  i  Vemr.  53*, 
fecond  adtion  be  broueht  for  taking  or  injuring  the  fame  chat-  »Saik.  6a)j. 

tel(«).  ^  6.5  .      Ld.Ray«. 

'^    '  1410. 

Str.  637.     [2  Ld.  Raym.  1007.     4  Burr.  2455.      C'')   "^^^  '™^   reafon  is,   that  the  defendant  miy 
kc  enabled  to  juftify.     He  cannotjuftify  taking  (/ii/en  goods,  not  particularized.      4  Burr.  2455.] 

The  declaration  in  an  aftion  of  trefpafs,  which  only  charged  2  Lutw. 
Ae  taking  of  cattle,  was  holden  to  be  bad  j  becaufe  it  did  not  1374- 
fliew  of  what  fpecies  the  cattle  were.  Phliiipfoa, 

But  the  declaration  in  this  adiion  for  taking  a  hawk  was,  al-  Cro.Car.iS, 

though  it  did  not  mention  the  particular  kind  of  hawk,  holden  to  y'n«ntv, 
x,        °     •  ^  "■  Lefney. 

be  certam  enough.  '' 

It  was  holden,  that  the  declaration  in  an  adlion  of  trefpafs  for  aLev.rgj, 
taking  a  parcel  of  yarn  was  bad ;    becaufe  the  quantity  of  yarn  ^'''t ''* 
was  not  fliewn. 

The  plaintiff  in  an  adlion  of  trefpafs  declared  for  breaking  his  ayenti74. 
clofe,  and  digging  and  carrying  away  two  acres  of  his  land.  The  ^ighway  ». 
declaration  was  holden  to  be  bad  ;  becaufe,  although  it  (hew  the 
extent  of  the  land  in  which  the  digging  was,  it  does  not  (hew  the 
quantity  of  the  foil  which  was  digged  and  carried  away. 

But,  if  the  declaration  in  this  adion  charge,  that  the  defend-  Giib.  H!ft. 
ant's  bead  broke  the  clofe,  and  eat  the  peas  of  the  plaintiff,  this  ^*  P-  «»*• 
is  fufficient:  it  being  in  fuch  cafe  almoll  impoffxble  to  fhew  the 
quantity  of  the  peas  eaten. 

The  plaintiff  in  an  action  of  trefpafs  declared  for  breaking  and  SaSk.  64y. 
entering  his  houfe,  and  taking  feveral  keys  belonging  to  the  locks  ]^^^^^' 
upon  the  doors  of  the  houfe.  It  was  infilted,  that  the  declaration, 
which  did  not  fhew  either  the  kind  or  number  of  the  keys,  way 
bad :  but  it  was  holden  to  be  good.  And  by  the  court — The 
keys  are  fufficiently  afcertained  by  the  reference  to  the  locks  upon 
the  doors  of  the  houfe. 

The  declaration  in  an  aftion  of  trefpafs  charged  the  breaking  Cro.ja.43 5. 
of  the  plaintiff's  clofe,  and  the  cutting  down  of  his  thorns  to  a  J°^"^  *• 
certani  value.     At  iirit  the  court  niclmed  to  be  or  opmion  that 
^is  dechratipn  was  bad  5  becaufe  it  did  not  fliew  the  quantity  o£ 
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the  thorns  :  but  afterwards,  upon  looking  into  precedents,  judg- 
ment was  given  for  the  plaintiff. 

The  declaration  in  an  action  of  trefpafs  charged  the  breaking 
and  entering  of  the  plaintiff's  houfe,  and  the  carrying  away  of 
divers  quantities  of  china-ware,  earthen-ware,  and  linen,  without 
fetting  forth  the  particular  quantity  of  china-ware,  earthen-ware, 
or  linen  ;  on  a  motion  in  arreft:  of  judgment,  this  declaration  was 
holden  to  be  certain  enough. 

[Upon  the  authority  of  the  preceding  cafes,  it  was  adjudged  on 
a  fpecial  demurrer  in  trefpafs  for  breaking  and  entering  a  houfe, 
damaging  the  goods  and  chattels,  wrenching  and  forcing  open  the 
doors,  cs^i.-.,  that  it  was  not  neceffary  to  fpecify  the  goods  and  chat- 
tels, or  to  ftate  the  number  of  doors  forced  open.  The  effential 
matter  of  the  acSiion  was  the  breaking  and  entering  of  the  houfe  j 
every  thing  elfe  was  merely  matter  of  aggravation,  and  therefore 
need  not  be  fpecified.] 

It  is  not  neceffary  to  fliew  in  the  declaration  in  an  aftion  of  tref- 
pafs, brought  againlt  a  ftranger  for  obflru£ling  a  way  claimed  by 
the  plaintiff  over  the  ground  of  y.  N.  a  title  to  the  way;  becaufe, 
as  the  claim  is  only  of  an  eafement,  it  is  fufficient,  as  againft  a 
ftVanger,  to  fhew  a  poffeffion  thei^eof. 

But,  if  an  action  be  brought  againft  j.  N.  for  obftru61:ing  a  way 
claimed  by  the  plaintiff  over  the  ground  of  J.  N.,  the  plaintiff 
mud  fhew  in  his  declaration  a  title  to  the  way  (^a) ;  for,  although 
it  be  fufficient  to  allege  the  poffeffion  of  an  eafement  in  fuch 
trefpafs  1//  et  aftibn  againft  a  ftranser,  this  is  not  fufficient  in  an  aftion  againft 

armts,  (and      1  "       r     1  1  o 

that  is  the     the  owner  or  the  ground. 

aflion  we  are  now  confidering,)  it  can  in  no  cafe  be  neceflary  to  fet  forth  a  title  in  the  decla- 
ration ;  nor  does  the  cafe  referred  to  warrant  fuch  a  pofition.  The  point  determined  there  was,  that  if 
the  defendant  plead  liherum  lencmoitum,  it  is  not  fufficient  for  the  plaintiff  in  his  replication  barely  to 
traverfe  the  defendant's  title  ;  he  muft  /hew  his  own  title.  The  author  has  confounded  adtions  of  tref- 
pafs "vi  et  armls  with  aftions  of  trefpifs  on  the  cafe.  The  doflrinc  advanced  in  the  text,  and  the  claufc 
immediately  preceding  and  fubfequer.i  to  it,  will  be  found  to  be  applicable  only  to  the  latter  fpecles  of  ac- 
tion 5  and  a  careful  examination  of  the  cafes  will  fatiify  us,  that  the  court  had  in  view  that  fpecies  of 
aftiononly.] 

If  an  action  of  trefpafs  be  brought  againft  a  ftranger,  for  ob- 
ftrufting  the  plaintiff  in  the  enjoyment  of  a  right  of  common 
claimed  in  the  ground  of  J.  N.y  the  declaration  muft  (hew  a  title 
to  the  common ;  inafmuch  as  the  claim  In  this  cafe  is  of  an  in- 
tereft  in  the  ground  of  another. 

It  was  in  one  cafe  doubted  whether,  as  only  damages  can  be  re- 
covered in  an  a£lion  of  trefpafs,  it  be  neceffary  to  fliew  in  the 
declaration  the  value  of  the  thing,  for  the  taking  or  injuring  pf 
which  the  adllon  is  brought. 

But  it  is  In  two  fubfequent  cafes  laid  down,  that  it  is  neceflary 
to  fhew  this  In  the  declaration  in  this  adion. 

.     a  Lev.  3130.     Strode  v.  Hunt,  Trin.  30  Car.  2. 

It  was  doubted  in  one  cafe,  whether  the  want  of  having  (hewn 
in  the  declaration  in  an  a£l:Ion  of  trefpafs  the  value  of  the  thing, 
for  the  taking  or  injuring  of  which  it  is  brought,  be  after  a  ver- 
didt  cured  by  the  ftatute  of  the  i8  Eliz.  c.  4. 

But 
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But  It  was  holden  in  a  fubfequent  cafe,  that  the  omiffion  of  <;;d,  ,q. 
having  fliewn  this  in  the  declaration  is,  after  a  verdi£l,  cured  by  u/her  v. 
that  ftatute.  ^«^«l- 

It  is  in  the  general  true,  that  it  muft  be  alleged  in  tlie  declara- 
tion in  an  a6lion  of  trefpafs,  that  the  injury  was  to  the  damage  of 
the  plaintiff. 

But,  if  churchwardens  bring  an  a6tion  of  trefpafs  for  taking  or  Cro.  Efi«. 
Injuring  goods  belonging  to  their  parilh,  they  have  an  ele£l;ion  to   '97- 
allege,  that  the  injury  was  to  the  damage  of  themfelves,  or  that  ^  g^,^^"* 
it  was  to  the  damage  of  the  parifhioners. 

The  plaintiff  in  an  action  of  trefpafs  declared  for  breaking  his  Saik.  643. 
clofe,  and  beating  his  fervant.     A  general  verdidl   being  found,  ^^ewmanT. 
and  entire  damages  affefled,  it  was   upon  a  motion  in  arreft  of    ™'   * 
judgment  infilled,  that  the  declaration  is  bad ;  becaufe  the  plain- 
tiff has  not  (hewn  any  fpecial  damage  received  from  the  beating 
of  the  fervant :  but  judgment  was  given  for  the  plaintiff.     And  by 
the  court — Although  the  plaintiff  cannot  recover  for  the  perfonal 
injury  done  to  the  fervant,  yen  the  alleging  of  this,  which  may  be 
well  done  in  aggravation  of  daraaijes,  Ihall  not  prevent  him  from 
recovering  for  the  breaking  of  his  dole. 

But  in  another  cafe  it  is  laid  down,  that,  unlefs  the  damages  are  10 Rep.  130. 
in  fuch  cafe  affeffed  for  the  breaking  of  the  clofe  only,  the  declara-  Oiborne's 
tion  is  bad  even  after  a  verdict ;  becaufe  it  fhall  be  intended,  that  "*" 
the  jury  affeffed  damages  for  the  beating  of  the  fervant. 

And  in  the  latter  cafe,  the  cafe  of  Pole  v.  Gardiner^  in  which  Ibijj 
the  fame  had  been  laid  down,  as  is  laid  down  in  the  cafe  of  New- 
man V.  Smith,  is  exprefsly  denied  to  be  law. 

Wherever  a  defe£l  of  allegation  in  the  declaration  In  an  a£lion 
of  trefpafs  is  fupplied  by  the  plea,  the  defeft  is  thereby  cured. 

The  plaintiff  in  an  action  of  trefpafs  declared  for  taking  a  hook,  sid.  184, 
but  he  did  not  allege  it  to  be  his  hook,  or  that  it  was  in  his  pof-  '-^l^flcockT. 
feflion.    The  defendant  in  one  plea  juftified  the  taking  of  the  hook  ^'"'S'"- 
out  of  the  plaintiff's  hand.     Upon  a  motion  in  arreft  of  judgment 
it  was  holden,  that  the  defeat  of  allegation  in  the  declaration  would 
have  been  fatal,  if  the  defend. ait  had  only  pleaded  not  guilty;  but 
that,  as  it  appears  from  one   plea,  that  the  defendant  took  the 
hook  out  of  the  plaintiff's  poffeffion,  the  defe£l  is  not  fatal. 

The  declaration  in  an  aftion  of  trefpafs  charged  the  taking  of  Lutw.  1493. 
quatuor  pullosy  but  it  did  not  izy  pullos  equinos,  or  add  an  Anglicey 
colts.     It  was  holden,  that  the  want  of  certainty  in  this  declara- 
tion was  made  good  by  one  of  the  defendant's  pleas,   wherein  he 
juftified  the  taking  of  four  colts. 

2.  Of  declaring  with  a  Continuando. 

If  a  trefpafs  be  continued  without  intermiflion  for  a  longer  time  Dyer  -(la. 
than  the  fpace  of  one  day,  or  if  the  trefpafs  be  repeated  on  a  fub-  ^°°^  '• 
fequent  day,  the  party  injured  may  recover  in  one  adlion  of  trefpafs 
for  the  firft  trefpafs,  and  in  another  for  the  continuance  or  repe- 
tition thereof. 

But 


6o4  Crcrpaf33f, 

*  Roll.  Abr.       But  the  party  injured  is  not  under  a  necefTity  of  bringing  twa 
545.  A.pi.i.  -actions  in  either  cafe  :  for  he  may  in  one  action,  by  declaring  with 

a  contimiando^  recover  a  fatisfa6tion  for  the  firll  trefpafs,  and  alfo 

for  the  continuance  or  repetition  thereof. 

There  are  two  ways  of  declaring  in  an  a<Stion  of  trefpafs  with  a 

continuanda. 
C«/  Intr.  In  one  of  thefe  the  plaintiff"  declares  with  a  conthmando  for  the 

66i.  whole  time,  from  the  day  on  which  the  firfl:  trefpafs  is  charged 

until  a  fubfequent  day  mentioned  in  the  declaration. 
rit£.  N.  B.        This  way  of  declaring  is  proper,  in  any  cafe  wherein  the  tref- 
v'    ^661      P^^^  "^^y  ^^^^  ^^^"  continued  without  intermiffion,  for  a  longer 
£ro.  Trefp.    time  than  the  fpace  of  one  day. 
pi.  374. 

Co.  Ent.  In  the  other,  the  plaintiff  declares  with  a  continuanio  on  divers 

€43.  658.  jjayg  and  at  divers  times,  from  the  day  on  which  the  firft  trefpafj 

is  charged  until  a  fubfequent  day  mentioned  in  the  declaration. 

Ld.  Raym,  This  way  of  declaring  is  proper,  in  any  cafe  wherein  there  may 

»4o-  have  been  a  repetition  of  the  trefpafs  upon  a  day  fubfequent  to  the 

A^taer!^  ^  ^^Y  ^"  which  the  firft  trefpafs  is  charged,  or  where  part  of  the 

ibid.  824.  trefpafs  majf  have  been  committed  upon  one  day  and  part  upon 

£7^'      ,  another. 

Bro.  Trefp.  _ 

jl.  149.     Sir  Thomas  Raym.  396. 

Salk.  63?,         If  the  nature  of  a  trefpafs  be  fuch,  that  it  cannot  have  been 

^39-  continued  or  repeated,  the  plaintifF  in  an  aftion  of  trefpafs  cannot 

Pafliiey.  declare  with  a  conttnuando. 

Bro.  Trefp.        If  this  a£tion  be  brought  for  taking  a  horfe,  the  plalntifF  cannot 

pi.  441.  declare  with  a  conthmando ;  becaufe  there  cannot  have  been  either 

1  Lev.  2 10.  .  .  f    ,  f.      f. 

a  continuance  or  a  repetition  01  the  treipais. 
Bro.  Trefp.        It  is  laid  down,  that  the  plaintiff  in  an  adtion  of  trefpafs  cannot 
P^-  ■^''  ,     declare  with  a  conttnuando  for  cutting  down  ten  trees  j  becaufe  the 
riG.llpi.c.  trefpafs  cannot  have  been  continued  or  repeated. 

Bro.  Trefp.  It  is  laid  down  in  one  book,  that  the  plaintiff  in  an  a£lion  of 
?!■  374-  trefpafs  cannot  declare  with  a  continuando  for  breaking  his  houfe  ; 
^ '  ^^'        becaufe  the  whole  of  the  trefpafs  muft  have  been  committed  at 

the  fame  time. 

Fiti.  N.  B.        But  it  is  in  another  book  laid  down,   that  the  plaintiff  in  this 

9^'  action  may  declare  with  a  continuando  for  breaking  his  houfe. 

Ld.  Raym.         For  the  fake  of  reconciling  thefe  two  books,  this  diftln£lion  was 

SJ5'  taken  in  one  cafe  ;  namely,  That  where  the  firft  breaking  of  the 

Pafhiey.     *  houfc  was  foIlowcd  with  an  oufter,  the  party  injured  may  declare 

Salk.  638-     in  an  acftion  of  trefpafs  with  a  coniinuando ;   becaufe  by  the  oufter 

S.  C.  [See    j.j^g  trefpafs  is  continued  :  but  that  where  the  firft  breaking  was 

point,  Bui!,    not  followed  with  an  oufter,  the  party  injured  cannot  declare  in 

N.  P.  86.]    this  a£l:ion  with  a  continuatido ;  becaufe  every  fubfequent  breaking 

of  the  houfe  is  a  new  trefpafs,  and  not  a  continuance  or  repetitioA 

of  a  former  trefpafs.     And  in  fupport  of  this  diftin£lion  it  was 

faid,  th-.it  a  releafe  of  a  trefpafs,  which  was  followed  with  an  oufter, 

is  a  releafe  of  all  trefp^fles  on  the  premifes  during  the  continuance 

of 
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of  the  oufter  :  but  that  a  releafe  of  a  trefpafs,  which  was  not  fol- 
lowed with  an  oufter,  is  not  a  releafe  of  a  trefpafs  on  the  pre- 
mifes  fubfequent  to  the  oufler.  But  the  court  was  not  fatisfied 
M'ith  the  di(lin6tion  ;  and  it  was  faid  by  Poiuel,  J.  that  a  continu- 
ando  in  pleading  does  not  always  mean  a  continuance  without  in- 
termiflion. 

It  is  in  another  cafe  faid,  that  what  is  laid  down  in  Brooke  and  Li.  R«ji^ 
Fitzherbert  may  be  reconciled,  by  fuppofing,  that  by  the  breaking  ^^o- 
of  the  houfe  in  the  cafes  in  Brooke  a  total  breaking  or  throwing  Aylmw!^ 
down  thereof  is  to  be  intended ;  for  which,  as  the  trefpafs  cannot 
have  been  continued  or  repeated,  a  declaration  with  ?.  co7itinuando 
would  be  bad  :  but  that  by  the  breaking  of  the  houfe  in  the  cafe  in 
Fitzhirberti  a  partial  and  repeated  breaking  thereof  is  to  be  in- 
tended, for  which  a  declaration   with  a  cont'inuando  would   be 
good. 

It  is  laid  down  in  two  books,  that  although  the  declaration  in  Bro.  Tiaf?. 
an  a£lion  of  trefpafs  for  the  taking  of  two  loads  of  wheat  and  five  p'- *49- 
loads  of  barley,  with  a  coniinnaudo  for  the  whole  time,  from  the  day  ..^  j*  1  ^ 
on  which  the  firft  trefpafs  is  charged  until  a  fubfequent  day  men-  pi.  7. 
tioned  in  the  declaration,  be  not  good,  a  declaration  with  a  contitiu- 
ando  on  divers  days  and  at  divers  times,  from  the  day  on  which  the 
firft  trefpafs  is  charged  till  a  fubfequent  day  mentioned  in  the  ds^ 
claration,  is  good. 

It  is  in  another  book  laid  down,  that  a  declaration  for  the  break-  Ld.Rayn^ 
ing  of  a  houfe,  with  a  continuafido  on  divers  days  and  at  divers  *4o- 
times,  from  the  day  on  which  the  firft  trefpafs  is  charged  till  a  v°AW™Jr, 
fubfequent  day  mentioned  in  the  declaration,  is  good ;  becaufe 
part  of  the  houfe  may  have  been  broken  upon  one  day,  and  part 
upon  a  fubfequent  day. 

In  another  book  it  is  faid,  that  in  a£lion  of  trefpafs  for  cutting  sid.  319, 
down  feveral  acres  of  wood,  a  declaration  with  a  continuando  is 
good. 

The  declaration  in  an  allien  of  trefpafs  charged  the  taking  of  i  Lev.  iio^ 
ten  loads  of  wheat,  ten  loads  of  barley,  and  ten  loads  of  oats,  on  Butler  v. 
the  firft  day  oi  April j  with  a  cotitiniuindo  on  divers  days  and  at  di-  pafj,"* 
vers  times,  from  the  faid  firft  day  of  Jpril  until  the  firft  day  of  igCar.i. 
yum.     Upon  a  writ  of  error  in  this  cafe  it  was  afligned  for  error, 
that  the  declaration  ought  not  to  have   been  with  a  continuando t 
becaufe,  it  being  alleged  that  all  the  corn  was  taken  on  the  firft 
day  of  Aprils  none  of  it  could  have  been  taken  on  a  fubfequent 
day.     The  judgment  was  affirmed.     And  by  the  court — Where 
from  the  nature  of  the  trefpafs,  as  if  it  be  tlie  taking  up  of  a  horfe, 
the  whole  of  it  muft  have  been  committed  at  once,  a   declaration 
with  a  continuando  would  be  ill :  but,  where  from  the  nature  of  the 
trefpafs,  part  of  it  may  have  been  committed  upon  one  day,  and 
part  upon  another,  it   fhall   be  intended,  in  fuppoot  of  a  declara- 
tion which  charges  the  trefpafs  with  a  continuando^  notwithftanding 
tt  be  alleged  that  the  whole  trefpafs  was  committed  upon  the  day 
firft  mentioned  in  the  declaration,  that  part  thereof  was  committed 
upon  another  day. 

It 
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Ld.  Raym,        ^t  IS  Indeed  faid  to  have  been  holden  in  the  cafe  of  Ovel  v« 
*39'  LaJigden,  which  was  fubfequent  to  the  cafe  of  Butler  v.  Hedges, 

that  in  an  aftion  of  trsfpafs  for  taking  oyfters,  the  declaration  with 
a  cotitimiando  upon  divers  days  and  at  divers  times  was  bad  ;  for 
that  every  taking  upon  any  day  fubfequent  to  the  day  firft  men- 
tioned in  the  declaration  was  a  new  trefpafs,  and  not  a  continu- 
ance of  the  firfl;  trefpafs. 
a  Jon.  109.       But  the  book  from  which  this  cafe  is  cited,  the  name  of  which 
Hovel  V.       appears  to  be  Hovel  v.  Rfynolds,  is  quite  filent  as  to  this  point. 
rVentr,^**').  Another  book,  in  which  this  cafe  is  reported,  is  alfo  quite  filent  as 
aShow.196.  to  this  point.     And  in  another  report  of  the  fame  cafe  it  is  faid, 

that  the  declaration  was  as  to  this  point  holden  to  be  good. 
iRoU.Rep.       'Ijlie  plaintiff  in  an  a£lion  of  trefpafs  declared  for  the  breaking  of 
J  35-  his  clofe,  with  a  continnamlo  for  the  whole  time,  from  the  day  on 

Siitord  y.      which  the  firft  trefpafs  was  charged  until  the  day  of  exhibiting  the 

Goodrick,       ,.,,,.  '■       n  1  1  1       1  Ml  1  •«  •       I 

5 Rep.  35.    bill;  but  It  was  not  Ihewn  on  what  day  the  bill  was  exhibited. 
Doddridge^  J.  was  of  opinion,  that  the  declaration  was  bad,  even 
after  a  verdi£l,  for  want  of  (hewing  this  ;  and  it  was  faid,  that  the 
conftant  praclice  is,  to  allege  the  continuance  of  the  trefpafs  to 
a  day  certain, 
jenk.  Cent.       If  in  the  declaration  in  an  a£lion  of  trefpafs,  the  trefpafs  be 
1*4.  pl.  5z.  jjjjj  with  a  continuando  on  divers  days  and  at  divers  times,  the 
particular  days  on  which  the  trefpafs  was  repeated  need  not  be 
fhewn. 
I  Lev.  zio.        If  in  an  action  of  trefpafs  the  declaration  charge  a  trefpafs,  of 
Butler  V.       which  there  cannot  have  been  continuance,  with  a  continuando^  the 
Salkr6*39.    declaration  is  bad. 

3  Lev.  94.  If  in  the  declaration  in  an  aftion  of  trefpafs  two  trefpafles  are 
Giiiamv.  i^jjj  with  a  continuando,  whereas  only  one  of  them  could  have 
Safk.°639.  heen  continued,  the  declaration,  although  entire  damages  have 
Sid.  575.  been  afleffed,  is  good  after  a  verdi£l  j  for  it  (hall  be  intended,  that 
aShow.196.  j.j^g  damages,  which  are  afTeffed  for  the  continuance,  are  alTefTed 
for  the  continunce  of  that  trefpafs  which  might  have  been  con- 
tinued. 

3.  Of  the  Plea. 

I .   Of  pleading  in  Abatement. 

Bro.  Trefp.        In  an    a£lion   of  trefpafs  brought  by  baron  and  feme  for  the 

pi.  190.        battery  of  both  of  them,  damages  to  the  amount  of  ten  pounds 

9     '^'S*'  were  alTefTed  for  the  battery  of  the  baron,  and  damages  to  the 

amount  of  forty  (hillings  for  the  battery  of  the  feme.     It  was 

holden,  that  as  the  wife  could  not  join  with  her  hufband  in  an 

adlion  for  the  battery  of  him,   the  writ  abated  as  to  that  part; 

but  that  it  was  good  as  to  the  battery  of  the  wife,  for  which  the 

hufband  and  wife  had  a  joint  right  of  a£lion. 

Hro.  Trefp.        It  is  laid  down  that  if  J.  S.,  who  has  no  right  of  a£lion,  have 

pi.  190.        joined  in  a  writ  of  trefpafs  with  J.  N.f  in  whom  there  is  a  right 

of  adion,  the  writ  ipfofaclo  abates. 

Han 


Hare  and  three  others  having  joined  in  a  writ  of  trefpafs  quays  Cto.  EMz. 
tlauftimf regit y  it  was  found  fpecially  by  the  jury,  that  only  Hare  ^4-3    Hare 
had  an  intereft  in  the  land  to  which  the  injury  was  done.     It  was  y,  Celey; 
holden,  that  the  writ  ipfofaElo  abated. 

But  in  another  cafe,  a  few  years  fubfequent  to  the  cafe  of  Hare  Cro.  Eiiz. 
and  others  v.  Celery  it  was  holden,  that  the  writ  is  in  fuch  cafe  only  554'. 
abateable.     In  an  adlion  of  trefpafs  the  jury  found  that  two  others  Moor!^  ^' 
were  tenants  in  common  with  the  plaintiff.     It  was  holden,  that 
the  plaintiff  was  entitled  to  judgment.,r    And   by  the  court — As 
the  defendant  has  omitted  to  plead  in  abatement,  that  the  plaintiff 
is  tenant  in  common  with  two  others  who  .are   not  named  in  the 
writ,  he  cannot  now  avail  himfelf  of  the  finding  of  the  jury. 

It  is  not  a  good  plea  in  abatement  of  an  a£lion  of  trefpafs,  that  Bro.  Trefp. 
A.y  the  place  in  which  the  'uenue  is  laid,  is  a  hamlet  belonging  to  Pf"  '5- 
the  parifh  of  B.,  for  the  vetnie  may  be  laid  in  a  hamlet.  pi'  ^^x.' 

It  is  in  one  cafe  laid  down,  that  if  the  vetuie  in  an  action  of  tref-  Bro.  Trefp- 
pafs  be  laid  in  A.  in  the  county  of  B.  without  any  addition,  and  P'*  ^'^* 
there  be  two  vills  of  the  name  of  A.  in  the  county,  one  of  which 
is  called  A.  every  and  the  other  A.  nether ;  and  there  be  no  vill  in 
the  county  of  the  name  of  A,  without  addition,  this  cannot  be 
pleaded  in  abatement. 

But  in  two  other  cafes  in  the  fame  book  it  is  laid  down,  that  it  Bro.  Trefp, 
may  in  this  cafe  be  pleaded  in  abatement  of  the  a6lion,  that  there  Pj*  94* 
are  two  vills  of  the  name  oi  A.  in  the  county  of  B.y  one  of  which     ' 
is  called  A.  every  the  other  A.  nether;  and  that  there  is  no  vill  in 
the  county  of  the  name  of -^.  without  addition;  abfque  hocy  that 
there  is  any  vill,  hamlet,  or  known  place  out  of  a  vill  or  hamlet, 
called  A.  only,  in  the  county  of  B. 

And  the  latter  feems  to  be  the  bettSr  opinion  j  for  in  another  Bro.  Trefp, 
cafe  in  the   fame  book  it  is  laid  down,  that  no  fuch  vill  in  the  pl''i9« 
county  as  that  in  which  the  venue  is  laid,  is  a  good  plea  in  abate- 
ment of  an  a£lion. 

The  pendency  of  a  former  aftion  cannot  be  pleaded  in  abate-  5  Rep.  61, 
ment  of  a  fecond  a£lion  of  trefpafs,  until   the  plaintiff  has  de-  Spame's 
clared  in  both  actions;  becaufe,  as  the  writ  of  trefpafs  is  general, 
it  cannot  be  known,  until  the  caufe  of  action  is  afcertained  in  both 
a£tions  by  the  declarations,  that  tlie  fecond  a£tion  is  brought  for 
the  fame  caufe  as  the  firft. 

And  for  the  fame  reafon,  the  defendant  cannot  plead  in  abate-  ibid. 
ment  of  an  action  of  trefpafs  for  taking  goods,  that  there  is  an 
a£tion  of  replevin  depending  for  the  taking  of  the  fame  goods  un- 
til the  plaintiff  has  declared  in  both  actions. 

2.    Of  pleading  in  Chief, 

I .   The  General  Iffue. 

The  general  iffue  is  a  proper  plea   for  the  defendant  in  an  Bro.  Trefpw 
action  of  trefpafs,  in  cafe  the  plaintiff  had  no  property  in  the  per-  P'-  34-^ 
-fonal  chattel,  for  the  taking  or  injuring  of  which  the  action  is 

brought ; 


brought ;    becaufe,  unlefs  it  be   proved,   that  tbc   plaintiff  haJ 
either  a  general  or  fpccial  property  in  the  chattel,  he  is  riot  en- 
titled to  recover. 
Bro.Trefp.        But  it  is  noi  always  proper  for  the  defendant  in  an  a£bion  of 
pi.  i7j.        trefpafs  for  breaking  the  plaintiff's  clofe  to  plead  the  general  iflue, 
Dyer  t8<.     although  the  freehold  of  the  clore  were  in  the  defendant.     For  in 
fome  cafes  the  perfon,  who  is   in  the  poiTeffion  of  a  clofe,  may 
recover  in  this  adlion  againit  the  perfoa  in  whom  the  freehold 
is. 

2.  ^  Special  Plea. 

The  defendant   in   an   aftion  of  trefpafs   cannot    plead   any 
miatter  fpeclally,  which  amounts  to  the  general  iflue. 
Br«.  Tri?.         In  the  declaration  in  an  aclion  of  trefpafs  it  was  alleged,  that 
**^  ^%  r      ^^  trefpafs  was  committed  at  A.  in  the  county  of  ^.  The  defend- 
pUia!'^'    antjuftified  the  a<Sl:  complained  of  at  C.  in  the  county  of  /).,  and 
Bro.Attaint.  traverfed  the  having  done  it  at  A.  in  the  county  of  B.     It  was  or- 
yl.  104.        dered  that  the  general  ilTue  fliould  be  entered ;  becaufe  the  plea 
amounted  thereto.      And  by  the  court— The  defendant  ought  to 
have  pleaded  the  general  iflue;  for  the  jury  cannot,  as  the  tref-* 
pafs  charged  is  local,  find  him  guilty,  unlefs  it  be  proved  that  he 
committed  it  at  A.  in  the  county  of  B. 
Bro.Trefp.        The  defendant  in  an  a£lion  of  trefpafs  pleaded,  that  the  per- 
pl'  34'         fonal  chattel,  for  the  taking  of  which  it  was  brought,  was  not  the 
property  of  the  plaintifl^     The  general  IflVie  was  ordered  to  be  en- 
tered ;  becaufe  this  plea  amounted  thereto. 
Bro.  Trefp.        But  it  has  been  holden,  that  the  gift  of  a  perfonal  chattel  may 
pl«  *?•         be  pleaded  in  an  aclion  of  trefpafs  for  the  taking  thereof:  for  that 
this,  although  it  be  a  denial  of  the  plaintiff's  property,  does  not 
amount  to  the  general  ifTue. 
Bro.  Trav.         If  an  adlion  of  trefpafs  be  brought  by  y.  S.  for  the  beating  of 
f\.  378.        j^  j\r  his  fervant,  by  reafon  whereof  he  loft  the  fervice  o£  jf.  N.f 
the  defendant  cannot  plead  that  J.  S.  did  not  lofe  die  fervice  of 
y.  N. ;  becaufe,  as  y.  S.  cannot  recover  unlefs  the  lofs  of  fervice 
be  proved,  this  plea  amounts  to  the  general  ilTue. 
Bro.  Trefp.        But  the  defendant  in  fuch  aclion  may  plead,  that  y.  N.  was  not 
P''  34'         the  fervant  of  y.  S.  at  the  time  of  the  beating  j  for  this  plea  does 
** '  ^^  *        not  amount  to  the  general  ilTue. 

3  Lev.  41.         If  one  matter,  which  amounts  to  the  general  iflTue,  be  joined  In 
Thomas  v.    j.j^g  fame  plea  with  another  matter  which  amounts  only  to  a  jufti- 
fication,  the  plea  is  good. 

The  books  are  not  agreed,  as  to  what  is  proper  to  be  done  by 

the  plaintiff,  where  the  matter  fpecially  pleaded  by  the  defendant 

in  an  a£l:Ion  of  trefpafs  amounts  to  the  general  ifTue. 

Hob.  127.         In  fome  of  them  it  Is  laid  do^m,  that  the  plaintiff  cannot  in  this 

s  Leon.  178.  ^j^j-g  demur ;  but  that  he  ought  to  move  the  court,  that  the  general 

Cro.Ia.l65.    ._  -;;•■,  1  i 

iflue,  or  a  ;;//  araf,  may  be  entered. 
JO  Rep.  95.       In  others  it  is  laid  down,  that  a  fpecial  plea,  where  the  matter 
Cro.  Ehz.     fpecially  pleaded  amounts  to  the   general  iflue,  would,  it  being 
Qio'.jV.l'i^.  defe^ivc  in  for»j  before  the  ftatute  made  in  the  twenty-feventh 

year 
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year  of  the  reign  of  Queen  EU-znbethy  have  been  bad  upon  a  ge-  Cm.  Car. 
neral  demurrer,  and  that  it  is  fo  at  this  day  upon  a  fpecial  de-  '57* 

'  '       *  *  1  Sid.  106. 

murrer. 

As  it  has  been  alrendy  fhewn,  in  treating  of  the  injuries  for 
which  an  action  of  trefpafs  Hes,  in  what  cafes  this  adtion  does  not 
lie  for  an  a£l  which  is  in  the  general  a  trefpafs,  on  the  account  of 
fome  particular  circumftance  attending  tiie  a£l ;  it  is  in  this  place 
fufficient  to  fay,  if  any  circumftance  make  an  adl,  which  is  in  the 
general  a  trefpafs,  lawful  or  excufable,  this  may  be  pleaded  fpe- 
cially  "in  an  a£lion  of  trefpafs. 

If  the  circumftance,  which  is  fpecially  pleaded  in  an  a(£lion  of  Hob.  134. 
trefpafs,  make  the  a£l  complained  of  lawful,  it  is  proper  to  plead  ^"j"  *' 
this  circumftance  in  juftification  ;  and  it  is  not  in  this  cafe  necef- 
fary  for  the  defendant   to  fliew  that  the  a£l  complained  of  was 
not  done  voluntarily  :  for  a  plea   in  juftification   is   not  founded 
upon  a  fuppofition  that  the  a£l  was  accidental. 

If  the  circumftance,  which  is  fpecially  pleaded  in  an  adtlon  of  ib\i. 
trefpafs,  do  not  make  the  a£l  complained  of  lawful,  and  only  make 
it  excufable,  it  is  proper  to  plead  this  circumftance  in  excufe  ;  and 
it  is  in  this  cafe  neceflary  for  the  defendant  to  fhew  not  only  that 
the  act  complained  of  was  accidental,  but  likewife  that  it  was  not 
owing  to  negledl,  or  want  of  due  caution. 

If,  at  the  inftant  a  foldier  difcharges  his   gun  in  exercifing,  a  ib\d. 
perfon  runs  acrofs  and  is  wounded,  the  defendant  cannot  plead  in 
juftification  of  the  wounding  :  and  if  he  plead  in  excufe  thereof, 
all  the  circumftances  muft  be  fliewn,  that  the  court  may  judge, 
whether  the  wounding  were  owing  to  want  of  due  caution. 

If  the  defendant  in  an  action  of  trefpafs  plead  feveral  matters  Jenk.  Cent. 
in  juftification,  any  one  of  which  is  a  good  juftification,  the  plea  i24-  p'-  77« 
is  good,  although  the  others  are  not  fo. 

If  two  defendants  in  an  a£lion  of  trefpafs  join  in  a  plea  of  juf-  Str.  509. 
tification,  which  is  a  good  juftification  of  only  one  of  them,  the  gl'^o^j'!'*  *"* 
plea  is  bad  as  to  both-,  for  a  joint  plea  cannot  be  good  as  to  one  i  saund.aS. 
defendant  and  bad  as  to  the  other.  [Smith  v. 

Bouchier, 
2  Str.  995.     Ca.  temp.  Hardw.  62.  S.  C.    Middieton  v.  Price,  iStr.  11S4.     iWilf.  17.  S.  C.     Far- 
fons  V.  Lloyd,  2  Bl.  Rep.  '^^.    Perkins  v.  rio^or,  a  Wilf.  382.  all  S.  P.     Cole  v.  Hindfon,  6  Term 
Rep.  234..] 

Every  fpecial  plea  in  an  action  of  trefpafs  muft  confefs,  that  Sa'k.  638. 

,  r.''i-iri         L  1  Gibbon  v, 

the  act  complamed  or  has  been  done.  Papper.   iSaund.  28. 

It  is  in   the  general  true,  that  if  the  plea  in  an  action  of  tref-  Salk.  640. 
pafs,  which  is  brought  for  taking  goods,  juftify  the  taking  of  the  ^cev.MiUs. 
goods,  it  muft  confefs  that  the  property  was  in  the  plaintiff. 

But,  if  the  defendant  in  fuch  a6fcion  plead  in  juftification,  that  md. 
he  took  the  goods  as  a  diftrefs  for  rent  in  arrear,  it  is  not  necef- 
fary  to  confefs  that  the  property   in  them  was  in  the  plaintiff; 
for  the  goods  of  any  perfon,  if  found  upon  the  premifes,  may  be^ 
diftrained  for  rent  in  arrear. 

It  is  laid  down,  that  it  is  not  neceflary  for  a  fheriff's  oflicer,  Bro.  nuc 
ivho  juftifies  ill  an  a<^ion  of  trefpafs  under  the  warrant  of  the    '"p^-  p  '** 

Vol.  VI.  Rr  iheriff, 
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flierifF,  to  fhew  In  what  place  the  warrant  was  iflued ;  for  that  this,  if 
it  be  made  neceflary  by  the  replication,  may  be  (hewn  in  the  rejoinder. 

But  it  is  faid,  that  an  oflicer,  who  juftifies  in  an  a<Slion  of  tref- 
pafs  under  the  warrant  of  a  juftice  of  the  peace,  muft  fliew  at 
what  place  the  warrant  was  iflued. 

If  the  perfon,  at  whofe  fuit  a  writ  of  ^eri  facias  has  iflued,  juf- 
tify  in  an  adion  of  trefpafs  under  the  writ,  he  mud  fhew  the 
judgment  upon  which  it  iflued;  becaufe,  if  the  judgment  were 
not  regular,  he  is  liable  to  the  action. 

Every  perfon  who  has  afllfted  in  the  execution  of  a  writ  of 
feri facias  muft,  if  he  juflify  in  an  aftion  of  trefpafs  under  the 
writ,  unlefs  he  a£ted  by  the  command  or  at  the  requeft  of  the 
flieriff  or  his  officer,  (hew  the  judgment  upon  which  it  is  iflTued : 
for,  if  he  a6led  officioufly,  it  was  incumbent  upon  him  to  take 
care  that  the  judgment  was  regular.  But,  if  a  fherifi-'  or  his  of- 
ficer, or  a  perfon  a£ting  by  the  command  or  at  therequeft  of  the 
flieriff  or  his  officer,  jullify  in  this  action  under  a  writ  oi  fieri  facia:  ^ 
it  is  not  necefTary  for  either  of  thefe  to  fhew  the  judgment  upon 
which  the  writ  iflued ;  becaufe  the  writ  was  a  fulficient  juftlfication 
to  every  one  of  thefe,  although  the  judgment  were  not  regular. 

[If,  in  trefpafs  for  taking  the  goods  of  A.  B.,  an  officer  juf- 
tify,  that  he  took  them  under  a  dijlringas  againft  C.  B.  (mean- 
ing the  faid  A.  B.)  to  compel  an  appearance,  averring  that  A.  B. 
and  C.  B.  are  the  fame  perfon,  the  plea  is  bad  •,  for  it  dots  not 
ftate  that  A,  B.  appeared  in  the  a£lion,  and  omitted  to  plead  the 
mifnomer  in  abatement.] 

It  is  not  neceflfary  for  the  defendant  in  an  action  of  trefpafs, 
who  juflifies  an  imprifonment  under  a  capias  of  an  inferior  court, 
to  fet  out  all  the  proceedings  in  that  court ;  or  to  fhew  that  the 
caufe  of  adion  in  the  inferior  court  arofe  within  the  jurifdi£tion 
of  that  court. 

[So,  if  a  defendant  juflify  under  a  capias  out  of  a  bafe  court,  in 
an  a<£tion  of  debt,  and  fhew,  that  the  plaint  was  levied,  et  taliter 
procejfumfiiity  that  the  capias  ifTued  ;  it  is  fufficient,  without  fhew- 
ing  that  a  fummons  ilTued  before  the  capias.'] 

If  one  perfon,  who  might  have  juftified  in  an  a£tion  of  tref- 
pafs under  a  writ,  have  joined  in  a  plea  of  juftification  with  an- 
other to  whom  the  writ  was  not  a  juftification,  the  plea  is  bad  as 
to  both  ;  for  a  joint  plea  cannot  be  good  as  to  one  defendant,  and 
bad  as  to  the  other. 

If  the  defendant  in  an  a£tion  of  trefpafs  juftify  under  a  pre- 
fcription  to  dig  ftones  for  certain  repairs,  he  mull  fliew  that  the 
floues  dag  v.'ere  ufed  for  fuch  repairs. 

[if  J.  S.  jullify  under  a  right  to  enter  a  common  to  dig  for  and 
carry  away  fand  and  gravel  for  the  repairs  of  a  houfe,  he  mufl: 
ealcgc,  that  the  houfe  was  out  of  repair,  that  he  entered  for  the 
purpofe  of  digging  for  and  carrying  away  fand  and  gravel  for  the 
neceffary  repairs  of  that  houfe,  and  that  the  materials  were  ufed 
for  that  purpofe.] 

If  J.  S.  juflify  In  an  a£tion  of  trefpafs  the  breaking  down  of  a 
gate  eredcd  in  the  yard  of  J.  N^y  through  which  he  had  a  riglit 

of 
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of  paflage,  he  mufl:  (hew  that  the  gate  was  locked,  or  otherwife 
fattened,  fo  as  to  make  the  breaking  neceflary. 

The  declaration  in  an  aflion  of  trcfpafs  charged  the  chafing  of  Cro.  Ellz. 
a  bead  ka  quod  it  died  of  the  chafing.     The  defendant  juftified  384-  HiUr. 
the  chafing  ;  but  gave  no  anfwer  as  to  the  dying  of  the  beaft.  pl'fch"."** 
This  plea  was  holden  to  be  bad.  37  Eiiz. 

'    In  two  fubfequent  cafes  a  contrary  doftrine  is  laid  down.      In   i  '-ev.  2^3. 
one  of  thefe  this  cafe  is  denied  to  be  law ;  and   it  is  in  both  of  ]^^f^,  ** 
them   laid  down  generally,  that  it  is  not  neceflary  for  a  defendant  Hii.^*^' 
to  give  any  anfwer  to  what  is  alleged  under  an  ita  qtiod  or  a  per  2«  Car.  1. 
qt4od :  becaufe  this  is  only  alleged  in  aggravation  of  damages.         l^'die*^^' 

'  Arnold,  Mich  9  W.  3? 

[In  trefpafs  for  taking  cattle,  and   keeping  them   fo  clofely  in  Gates  v. 
pound,  that  one  of  them  died,  the  defendant  pleaded  firll  the  ge-  ^^^J^* 
neral  iffiie  to  the  whole;  and  then  juftified   the  taking  and   im-     '     ■^'*' 
pounding  them  damage-feafant;  the  plaintiff  replied  de  injiirid 
propria^  and  thereupon  iflue  was  joined.     The  jury  found  for  the 
plaintiff  on  the  firlt  ifl\ie,  and  for  the  defendant  on  the  juftifica- 
tion.     But  it  was  ruled,  that  judgment  Ihould  be  entered  up  for 
the  defendant ;  for  the  juftification  was  an  anfwer  to  the  whole 
trefpafs,  Wz.  the  taking  and  impounding  ;  the  dying  of  the  beaft 
being  merely  matter  of  aggravation :  and   if  the  plaintiff  wouid 
have  infifted  upon  the  abufe  of  the  diftrefs,  he  ought  to  have  ftated 
it  in  his  replication. 

In  trefpafs  for  taking  and  carrying  away  the  plaintiff's  halter  Fl/lifrwood 
and  converting  the    fame  to  the  defendant's  ufe,  the  defendant  y:^°"^^*"» 
pleaded  the  general  iffue,  and  juftified  under  a  prefcriptive  right  c.  B.  cited* 
to  diftrain  for  toll,  which  was  found  for  him ;  but  on  the  general  in  3  Term 
iffue  the  plaintiff  had  a  verdi£t.     A  motion  was  made  to  enter  up  ^"^p*  ^97- 
judgment   for  the  plaintiff,    notwithftanding  the  defendant  had  Leatherdale, 
proved  his  juftification,  becaufe   it  did  not  cover  the  whole  tref-  3WiJf.  az. 
pafs,  namely,  the  converfion.     Eut  the  court  held,  that  as  the  de-  ^"  ^* 
fendant's   plea  had  fully  anfwered  the  gift   of  the   adlion,  which 
was  the  taking,  the  converfion  being  only  aggravation,  it  became 
neceflary  for  the  plaintiff  to  reply,  that  the   defendant  afterwards 
converted,  i£c.^  and  thereby  became  a  trefpaffer  ab  initio. 

So,  in  trefpafs  for  breaking  and  entering  the  plaintiff's   houfe,  Taylor  v. 
and  expelling  him  therefrom,  the  defendant  need  only  juflify  the  SS.'*''   „ 
breaking  and  entering  ;  if  the  plaintifi^  would  take  advantage  of  ^^-jj. 
the  expulfion,  he  muft  new  affign  it.] 

If  an  award  be  pleaded  in  an   aflion   of  trefpafs,  with  t^  pro-  Bro.  Trefp. 
tejlatido  that   the  defendant  is  ready  to  perform  it,  this  is  a  good  ji^"^'^' 
plea  i  for,  as  an  action  of  debt  will  lie  upon  the  award,  it  is  notne-    ]_  j'  ^,1  ^* 
celfary  to  ftiew  that  it  has  been  performed. 

But,  if  an  accord  with  fatisfaftion  be  pleaded  in  this  a£lion,  Bro. Accord, 
the  defendant  muft  (hew,  that  the  fatisfa6lion  has  been  made;  P**^* 
this  being  the  material  part  of  his  defence. 

It  is  not  fufhcient  for  the  defendant  in  an  a£tIon  of  trefpafs,  9  Rep.  79. 
who  lias  pleaded  an  accord  with  fatisfa£lion,  to  ftiew  that  the  ['*'^^'^"  * 
money,  which  by  the  accord  was  to  have  )aeen  paid,  has  been  ten-  Bro.  accoJ 
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dcred  to  the  plaintiff;  becaufe,  unlefs  the  money  has  been  in  fa£l 

paid,  the  plaintiff  cannot  be  faid  to  be  fatisfied. 
Pyer,  316.        It  is  no  pica  in  an  attion  of  trefpafs,  that  it  was  agreed  between 
Fitz  Ac-      (.j^e  plaintiff  and  the  defendant,  that   the  goods  which  the  latter 
IT.^J'        ^^'^  taken  from  the  former  (liould  be  reftorc^d,  and  that  they  were 

reftored  ;  for  by  the  reftorarion  of  the  goods  no  fatisfaclion  was 

made  for  the  tort  in  taking  them. 
Bw.  Ac-  It  muft  appear,  that  the   fatisfaclion,   which  is   pleaded  in  an 

l"',^'^^^^'  a£lion  of  trefpafs,  was  not  only  beneficial  to  the  plaintiff,  but 
cordj  pi.  3.  that  the  making  thereof  was  attended  with  fome  expence  to  the 
pi.  4.  defendant. 

Dyer,  356. 

Fitz.  Ac-  It   is   not   a  good  plea   in  an  aftion   of  trefpafs,  that  it  was 

cord,  j>l.  1.  agreed  between  the  plaintiff  and  the  defendant,  that  the  latter 
fhould,  as  a  fatisfacStion  for  the  trefpafs,  make  up  a  difference  be- 
tween the  plaintiff  and  J.  S.,  and  that  the  defendant  did  make  it 
up  ;  unlefs  it  be  fhewn,  that  the  making  of  this  up  was  attended 
with  fome  expence  to  the  defendant. 
sRolI.Abr.  A  fatisfadlion,  although  there  have  been  no  accord,  may  be 
565.R.PI1.  pleaded  in  an  a£lion  of  trefpafs:  but  it  mufl  be  {hewn,  that  the 

plaintiff  accepted  of  the  fatisfadlion. 
Bro.  Ac-  It  is  a  good  plea  in   this  aclion,  that  the  defendant  gave   the 

coid,  pi.  S.    p]iiii)t:iff  a  bottle  of  wine  as  a  fatisfaclion,  and  that  the  plaintiff 
accepted  thereof  as  a   fj.tisfaclion,  although  there  have  been  no 
accord. 
Ero.  Ear.  A  fiitlsfaclion,  although  it  were  made  in  confequence  of  an  ac- 

pl.  22.  cord,  may   be  pleaded   in   an  a6lion  of  trefpafs  without  pleading 

^    *^'     *    the  accord  ;  for  the  fitisfa£lion  is  the  material  thing. 
Bro.  Trav.        And  it  is  a  much  fafer  way,  although  there  have  been  an   ac» 
Pk^79-         cord,  to  plead  the  fatisfaclion  without  the  accord  ;  for  if  the  ac- 
cord be   pleaded,   this,  although    it  were   not    neccffary  to  have 
been   pleaded,  becomes  material ;  and,  confequently,  the   plain- 
tiff has  an  eledlion  to  traverfe  either  the  accord   or  the  fatisfac- 
lion. 
Bro.  Bar.  The  pleading  of  an  accord  moreover  lays  the  defendant  under 

pi.  22.  2  difficulty:  for  if  this  be  pleaded,   every  circumdance   which 

^    ^^'     '     attended  the  making  thereof  mufl  be  fiiewn  with  great  precifion. 
Shep.  Abr.         If  three  have  been  parties  to  a  trefpafs,  and  one  of  them  have 
^°43-  made  a  fatisfadlion,  the  other  tv;o  may  plead  this  in  bar  of  an  ac- 

tion for  the  trefpafs. 
xRoil.Abr.       If  a  man  be  amerced  in  the  lord's  court  for  a  trefpafs  done  to 
569.R.  pl.i.  jl^g  lord,  and  the  money  amerced  be  paid  or  levied,  and  received 
by  the  lord,  the  payment  or  levying  of  the  money  and  the  receipt 
thereof  may,  although  the  amercement  were  illegal,  be  pleaded  in 
fatisfaclion,  in  cafe  an  aclion  of  trefpafs  be  brought. 
Cro.  Bliz.          If  a  licence  be  pleaded  in  an  a£lion  of  trefpafs,  it  muft  be  (hewn, 
v'^Fifter^'^'^  that  this  was  granted  by  a  perfon  having  power  to  grant  it. 

Bro.  Trefp.  pi.  295. 

Sty.  72.  An  a6lion  of  trefpafs  being  brought  for  taking  a  gelding,  the 

Gilbert  V.    defendant  pleaded,  that  for  fear  of  his  life,  which  twelve  armed 
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^en  threntened  to  tnke  av'ay  if  he  did  not  do  it,  he  took  the  geld- 

ihg.     This  was  holdeti  to  be  a  bad  plea.      And  by  Roll,  Ch.  J 

If  a  defendant  could  in  this  manner  excufe  himfelf,  the  injured 
party  would  be  without  redrefs;  for  the  men,  who  threatened  the 
defendant,  are  not  liable  to  make  a  fatisfailion  to  the  plaintiff. 

It  was  heretofore  holden,  that,  never  accoupled  in  lawful  mar-  zRoll.  Abr. 
riage,  was  not  a  good  plea,  in  an  a<Ction  of  trefpals  for  taking  away   5 51-  pi- 1. 
a  wife  with  the  goods  of  her  hufband  ;  becaufe  this  adion  lies,  al-  whfth«'* 
though  tht:re  has  been  only  a  marriage  defd^o.  this  pica 

would  not 
be  good  Ghee  the  marriage-adt  ? 

If  a  releafe  have  been  given  to  one  party  to  a  trefpafs,  any  Hob.  66. 
Other  party  thereto  may  plead  this  in  bar  of  an  action  of  trefpafs  :  ^°'^^  ^» 
but  it  mult  be  pleaded  with  -^  profert  in  curia ;   and  there  mull  be  J^"''"''* 
an  averment,  that  the  trefpafs  complained  of  is  the  fame  that  was 
relcafedi 

A  conviflion  upon  a  ftatute  for  an  offence  may  be  pleaded  in  Salk.  iSr. 
an  action  of  trefpafs  for  the  offence. 

In  every  a£lion  of  trefpafs  jwflr^  clatifum  f regit,  the  defendant  Saik.  45-. 
fnav  plead,  that   the  place  in  which  the  trefpafs  is  charged  is  his  Heivisv. 
freehold.  L^'"''- 

But,  if  an  action  of  trefpafs  be  brought  for  taking  a  tree  out  of  Carth.  175. 
■a  clofe,  the  defendant  cannot  plead,  that  the  place  in  which  the  -^'ftonf  v. 
trefpafs  is  charged  is  his  freehold  ;  for  this  can  only  be  pleaded  to  ^"'=^'"'"'"^' 
an  adtion  of  trefpafs  qiiare  daufiim  f regit . 

If  to  an  action  of  trefpafs  brought  for  breaking  a  clofe  and  Yelv.  75. 
bating  giuafs   with  cattle,    the   defendant  plead,    that   the  cattle  Z^^^'^  ^* 
dfcaped  out  of  an  adjoining  clofe  in  his  poffeffion,  through  a  fence     '  ''" 
in  the  poffeffion  of  the  plaintiff,  which  the  plaintiff  ought  to  have 
kept  in  repair,  and  which  was  out  of  repair ;  it  is  neceffary  for 
the  defendant  to  fliew  why  the  plaintiff  was  bound  to  have  kept 
the  fence  in  repairs. 

If  J.  S.  have  recovered  land  in  an  a£lion  of  ejedtment  againfl  3  Lecn.  194. 
y.  N.,   and   afterwards  J.  N.  bring  an  action  of  trefpafs  againfl  Anon. 
y.  S.  for  an  injury  done  to  the  land,  J.  S.  may  plead  the  recovery 
in  the  a£tion  of  eje£tmcnt  j  becaufe  the  poffeffion  of  y.  N.   was 
diverted  by  the  recovery  in  the  action  of  ejectment. 

If  a  recovery  in  a  former  action  be  pleaded  to  a  fecond  action  Bro.  Ttefp, 
for  the  fame  trefpafs,  it  is  not  neceffary  to  (hew,  that  a  writ  of  P'**o. 
execution  was  iffued  upon  the  judgment  in  the  firfl  adtion. 

If  an  action  cf  trefpafs  be  brought  for  taking  a  horfe,  and  the  Cro.  Car. 
defendant  juftify  the  taking  of  it  damage-feafant  in  his  clofe  called   ^'i'^- 
A.^  it  is  fufficient  to  allege  a  poffeffion  of  the  clofe  in  himfelf:   jaMod^V;, 
for,  as  the  right  of  clofe  cannot  come  in  queftion,  it  is  not  necef- 
fary to  (hew  by  what  title  he  is  poffeffed. 

But,  if  the  declaration,  in  an  action  of  trefpafs  quare  claufum  Saik.  643. 
fregit,  charge  the  breaking  of  a  clofe  called  A.^  the  defendant,  if  iiMo'^S'Sy' 
he  juftify  the  breaking,  muft  fhew  a  title  to  the  clofe  -,  becaufe,  as 
a  clofe  certain  is  mentioned  in  the  declaration,  the  queftion  de- 
fends upon  the  right  of  glofe. 
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If  the  defendant  in  an  a£lion  of  trefpafs  jufllfy  the  taking  of 
corn  out  of  a  clofe  in  the  pofleflion  of  the  plaintiff,  he  mufl:  fhew 
a  right  to  the  corn ;  for  it  fliall  prima  facie  be  intended,  that  it 
was  the  corn  of  the  plaintiff. 

If  the  plaintiff  in  an  a6lion  of  trefpafs  quare  claufum  f regit  have 
not  given  a  name  to  his  clofe,  the  defendant  may  juftify  the  aft 
complained  of  in  his  clofe  called  A.^  in  the  vill  where  the  venue  is 
laid,  and  there  is  no  iieceflity  to  traverfe  the  having  done  it  in  any 
other  clofe  in  that  vill. 

But,  if  the  plaintiff  in  this  aftion  have  given  a  name  to  his 
clofe,  the  defendant  caimot  juftify  the  a£l  complained  of  in  any- 
other  clofe  in  the  vill  wherein  the  venue  is  laid,  without  traverfing 
the  having  done  it  in  the  clofe  of  the  plaintiff:  but  it  is  not  ne- 
ceffary  to  traverfe  the  having  done  it  in  any  other  vill ;  becaufe,  as 
the  trefpafs  is  local,  he  cannot  be  found  guilty  in  any  other 
vill. 

If  an  aftion  of  trefpafs  be  brought  for  a  tranfitory  trefpafs,  and 
the  venue  be  laid  at  A.  in  the  county  of  ^.,  it  is  not  neceffary  for 
the  defendant,  provided  he  juftify  the  a6l  complained  of  at  A.  in 
the  county  of  B.^  to  traverfe  the  having  done  it  at  any  other  place ; 
the  place  being  agreed. 

[In  trefpafs  for  taking  and  detaining  the  plaintiff's  cattle  at 
Teddingtony  the  defendant  juftified  taking  them  daviage-feafant  at 
KingJIon^  and  that  he  drove  them  to  Teddington,  and  impounded 
them  there.  It  was  objected  on  demurrer,  that  the  juftification 
was  local,  and  therefore  the  defendant  ought  to  have  traverfed  the 
place  in  the  declaration.  Scdtion  allocatur; — for  when  the  defend- 
ant fays,  he  drove  them  to  Teddington,  and  impounded  them  there, 
they  agree  in  the  place ;  for  if  the  defendant  had  not  a  right  to 
take  them,  he  was  a  trefpaffer  at  Teddington.^ 

The  defendant  in  an  action  of  trefpafs,  in  cafe  the  matter  of 
juftification  be  tranfitory,  mufl  always  juftify  at  the  place  in  which 
the  venue  is  laid,  although  the  matter  of  juftification  arife  at  an- 
other place  :  nor  is  there  any  inconveniency  in  fo  doing  ;  for,  as 
the  matter  of  juftification  is  tranfitory,  he  may  avail  himfelf  there- 
of, notwithftanding  it  arife  at  another  place. 

But,  if  the  venue  in  an  aclion  of  trefpafs  be  laid  at  A.  in  the 
county  of  C,  and  the  matter  of  juftification  be,  that  the  defendant 
did  the  a£l  complained  of  at  B.  in  the  cou^ity  of  C,  as  conflable 
thereof,  he  can  only  juftify  at  B.  in  the  county  of  C,  becaufe  the 
matter  of  juftification  is  local;  and  he  muft  traverfe  the  having 
done  the  aft  at  any  other  place. 

So,  if  the  venue  in  this  aftion  be  laid  at  A.  in  the  county  of  B., 
and  the  matter  of  juftification  be,  that  the  aft  complained  of  was 
done  by  the  defendant  in  the  county  of  C,  as  a  juftice  of  the 
peace  of  this  county,  the  defendant,  as  the  matter  of  juftification 
is  local,  can  only  juftify  at  fome  place  in  the  county  of  C,  and  he 
muft  traverfe  the  having  done  the  aft  at  A.  in  the  county  oi  B.,  or 
at  any  other  place  out  of  the  county  of  C, 

The 
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The  defendant,  who  juftifies  in  an  a<Slion  of  trefpafs,  ought,  2  Saund.  5. 
unlefs  there  be  feme   fpecial  reafon  to  the  contrary,  to  juftify  ^f^^^P^"' 
upon  the  day  on  which  the  a£l  complained  of  is  alleged  to  have 
been  done. 

And  if  the  defendant  in  this  a£lion  juftify  the  a£l  complained  Cro.  Trefp. 
of  upon  the  day  on  which  it  is  alleged  to  have  been  done,  it  is  P'-  2'9* 
not  neceflary  to  traverfe  the  time  either  before  or  after ;  the  day  ^"'  ^"' 
being  agreed.  2  Saund.  295.    iBum..i38.    iFreem.246. 

But,  if  the  defendant  in  this  a£lion  juftify  the  a£l  complained  Bro.  Trefp. 
of  upon  any  other  day  than  that  on  which  it  is  alleged  to  have  pi.  2:9- 
been  done,  it   is  neceflary  to  traverfe    the   time  before,  or  the  ^^g'    "* 
time  after,  or  both,  as  the  cafe  may  require.  iBuift.138.  Lutw.452, 

If  the  juftification  be,  that  the  defendant  had  a  licence  to  do  Sid.  294. 
the  aft  complained  of,  the  time  antecedent  as  well  as  that  fubfe-  ^  Saund. 
quent  to  the  time  of  the  licence  muft  be  traverfed. 

But,  if  the  juftificationbe  under  a  releafe,  it  is  fufficient  to  tra»rHob.  104. 
verfe  the  time  fubfequent  to  the  releafe ;  for  by  the  releafe  all  g""?*  ^^'^* 
trefpafles  antecedent  thereto  are  difcharged. 

If  the  defendant  juftify  under  a  feoffment,  it  is  only  neceflary  Hob.  104. 
to  traverfe  the  time  antecedent  to  the  feoffment ;  for  it  ftiall  be  ^"''  *°7' 
intended,  unlefs  the  contrary  be  (hewn,  that  the  freehold  conti- 
nued in  him. 

It  is  laid  down  in  one  cafe,  that  the  want  of  traverfing  the  i  Ventr. 
time,  either  before  or  after  the  day  upon   which  the  a6l  com-  ^H- 
plained  of  is  juftified,  is  not  cured  by  an  averment  that  it  is  the  BTtterfilid. 
fame  trefpafs.  Hil.  23  Car.  2.  aKeb.  878.  s.  c. 

But  in  divers  other  cafes,  fome  of  which  are  fubfequent  to  the  t  Bulftr. 
cafe  of  Smiih  v.  Bi^tterfield,  it  is  laid  down,  that  the  want  of  doing  'Se- 
this is  cured  by  an  averment  that  it  is  the  fame  trefpafs.  ^2°"    "* 

z  Jon.  146.     3  Lev.  277.     Lutw.  1457, 

And  it  is  in  one  of  the  fubfequent  cafes  laid  down,  that  if  the  Lutw.  1457, 
defendant  in  an  action  of  trefpafs,  who  juftifies  the  a£t  complained  ^^{|'j|^*^ 
of,  after  averring  that  it  is  the  fame  trefpafs,  add  a  traverfe  of  the  hh.  ^w.  3, 
time,  either  before  or  after  the  day  juftified  upon,  the  plea  is  i?ad 
upon  a  fpecial  demurrer. 

3.  Both  the  General  IJfue  a7id  a  Special  Plea. 

The  manner  of  pleading  a  fingle  plea  in  an  aftion  of  trefpafs,  Co.Eitr. 
where  the  defendant  intends  to  juftify  the  whole  aft  complained  6^44-  647-^ 
of,  except  the  force  and  arms,  is  to  plead   not  guilty  as  to  the  g^.^"  ^^^^ 
force  and  arms,  and  to  juftify  as  to  the  refidue. 

It  has  indeed  been  holden  in  one  cafe,  that,  if  the  defendant  iSaund.Si. 
In  an  aftion  of  trefpafs  juftify  all  the   refidue  of  the  trefpafs  ^^^;^^^^ 
charged,  it  is  not  neceflary  to  give  an  anfwer  as  to  the  force  and 
arms. 

The  determination  in  this  cafe  was  probably  founded  upon  a 
fuppofition,  that  the  words  vi  et  armis  are  words  of  form, 
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But  the  better  opinion  is,  as  has  been  already  obferved,  that 
thefe  words  arc  words  of  fubftance.  And  if  they  are  words  of 
fubltance,  it  feems  neceflary  to  give  an  anfwer  as  to  them. 

If  two  defendants  in  an  allien  of  trefpafs  have  different  mat- 
ters of  j unification  as  to  the  wliole  a£l  complained  of,  it  is  proper 
for  both  to  join  in  pleading  not  guilty  as  to  the  force  and  arms ; 
and  then  for  each  to  plead  feparately  his  matter  of  juftification. 

If  two  independent  aits  are  complained  of  in  an  adlion  of  tref- 
pafs, the  defendant  may  juilify  as  to  one  a£l,  and  plead  not  guilty  as 
to  the  force  and  arms  and  the  other. 

But,  if  the  complaint  be  of  battery  and  falfe  imprifonmcnt,  It 
has  been  holden,  that  thefe  are  not  two  fuch  independent  a£ls,  as 
to  admit  of  the  defendant's  pleading  not  guilty  as  to  the  force  and 
arms  and  the  battery,  and  a  juftification  as  to  the  imprifonment ; 
becaufe  in  every  falfe  imprifonment  there  is  an  implied  battery. 

If,  however,  it  in  fuch  cafe  appear  from  the  declaration,  that 
the  battery  is  an  independent  a£t,  the  defendant  may  plead  not 
guilty  as  to  this  and  the  force  and  arms,  and  jultify  a«  to  the  im- 
prifonment. 

If  the  complaint  in  an  a<flion  of  trefpafs  confifl  of  four  entirely 
independent  adts,  the  defendant  may  plead  not  guilty  as  to  the 
force  and  arms  and  one  of  the  a£ls,  and  juftify  generally  as  to  the 
other  three  acls  by  the  words  as  to  the  refidue  of  the  trefpafs, 
without  enumerating  them. 

And  this  is  the  fafer  way  of  pleading ;  for  if  the  defendant,  in- 
flead  of  relying  upon  the  words  as  to  the  refidue  of  the  trefpafs, 
endeavour  to  enumerate  the  other  three  acts,,  and  omit  one  of 
them,  or  any  circumftance  attending  it,  the  plea  is  bad. 

If  the  complaint  in  an  adion  of  trefpafs,  to  which  two  are 
defendants,  confifl  of  feveral  independent  ads,  one  defendant 
may  plead  not  guilty  as  to  the  force  and  arms,  and  all  the  refidue 
of  the  trefpafs,  except  the  ad  as  to  which  he  juftifies ;  and  the 
other  may  plead  not  guilty  as  to  the  force  and  arms  and  all  the 
refidue  of  the  trefpafs,  except  the  ad  as  to  which  he  jullifies. 

The  defendant  in  an  adion  of  trefpafs  could  not  heretofore 
plead  two  pleas,  each  of  w^hich  went  to  the  whole  of  the  trefpafs 
alleged. 

By  the  4  Atw.  c.  16.  it  is  enaded,  «  That  it  (hall  be  lawful 
"  for  any  defendant  in  any  adion  in  any  court  of  record,  with 
"  leave  of  the  court,  to  plead  as  many  feveral  matters  as  he  fhalj 
"  think  neceflary  for  his  defence." 


4.  Of  giving  Colour. 

Colour  is  a  feigned  matter  pleaded  by  the  defendant  In  an  ac- 
tion of  trefpafs,  from  which  the  plaintiff  feems  to  have  a  good 
caufe  of  adion,  whereas  he  has  in  truth  only  an  appearance  or 
colour  of  caufe. 

The  (hewing  of  fuch  matter  by  the  defendant  Is  called  giving 
caic.  colour.     As  the  defign  of  giving  colour  is  to  draw  the  determina- 

»9ftii'L77.  tion  of  fome  matter  tiQxc\  the  jury  to  the  court,  it  1%  uegeflary,  that 


30  Rep.  91 
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tKe  colour  given  (hould  confift  of  a  matter,  which  is  not  proper  for  10  Rep.  89, 
the  determination  of  a  jury.  5°*    W- 

•'      ^  field's  cdtc. 

If  the  defendant  in   an  aftion  of  trefpafs  quare  claaftim  frcgit  Cro.  jac. 
plead,  that  the  plaintiff  claims  the  clofe,  in  which  the  act  com-  '*^" 
plained  of  is  charged  to  have  been  done,  under  colour  of  a  deed  ^^^         ^' 
of  feoffment  by  which  nothing  paffcd,  this  is  good  colour;  be- 
caufe  nothing  paffes  by  a  deed  of  feoffment  unlefs  poffeffion  be  de- 
livered, and  the  jury  are  not  proper  judges  of  what  amounts  to 
delivery  of  poffeffion. 

But,  if  the  defendant  in  an  aclion  of  trefpafs  for  taking  goods  Cro.  jae. 
plea'd,  that  the  plaintiff  claims  the  goods  under  colour  of  a  deed  of  ^^'^• 
gift  by  which  nothing  paffed,  this  is  not  good  colour ;  becaufe,  as  Harbyn. 
the  property  in  goods  veils  by  a  deed  of  gift  Vv'ithout  further  cere-  10  Rep.  8^ 
hiony,  the  defendant,  by  admitting  the   deed  of  gift,  admits  the 
property  in  the  goods  to  be  in  the  plaintiff.     In  which  cafe,  as 
there  remains  only  a  queflion  of  fa£l  to  be  tried,  nr.mely,  whether 
there  was  a  deed  of  gift,  the  matter  is  proper  for  the  determination 
of  the  jury. 

If  the  matter  pleaded  in  an  aclion  of  trefpafs  entirely  take  away  10  Rep  90, 
the  plaintiff's  right  of  aclion,  it  is  not  neceffary  for  the  defendant  Leyfieid-s 
to  give  colour ;  becaufe  the  queftion   in   fuch  cafe  can  only  be,  Doar.pl. 77. 
whether  the  matter  pleaded  djd  in  fadl  exift,  which  is  propef  fct 
the  determination  of  the  iurf.  ^Jf 


led  did 

H|^l|^0 


If  the  defendant   in  aij^l^on  of  tr&{p2L{s  quare  claufumfirgit,  2  Roll.  Rep, 
after  deriving  title  to  hiimelf  under  divers  conveyances,  plead,   Ho-  ^ 
that  the  plaintiff  claims  under  (;^lour  of  a  deed  from   the  lall        "^    ** 
conveyer   by  which    nothing   paired,  this  is   not  good  colour ; 
for  he  ought  to  have  given  coi^ur  under  the  perfon  who  firfl: 
conveyed. 

If  the  defendant  in  an  a£lIon  of  trefpafs  quare  claiifum  fregit  uu. 
plead,  that  the  plaintiff  claims  under  colour  of  a  feoffment  by 
which  nothing  paffed,  this  is  not  good  colour ;  becaufe  a  feoff- 
ment implies  a  delivery  of  the  poffeffion.  But,  if  he  plead,  that 
the  plaintiff  claims  under  colour  of  a  deed  of  feoffment  by  which 
nothing  paffed,  this  is  good  colour ;  becaufe  there  may  not  have 
been  a  delivery  of  poffeffion,  and  nothing  does  pafs  under  a  deed 
of  feoffment,  unlefs  poffedion  be  delivered. 

If  the  defendant  juftify  the  feizing  of  goods,  for  the  taking  of  10  Rep.  90.. 
which  an  a6lion  of  trefpafs  is  brought,  as  a  wreck,  it  is  not  ne-  Ley.'ieM's 
ceffary  for  him  to  give  colour  j  it  not  being  material  whofe  the 
goods  were  before. 

If  an  a£tion   of  trefpafs  be  brought  for  the  taking  of  corn  10  Rep.  91. 
fet  out  for  tithe,  it  is  not  neceffary  for  the    defendant  to  give  ^eyfidd's 
colour  i  it  being  not  material  whofe  the  corn  was  before  it  was 
iet  out  for  tithe. 

It  has  been  holden,  that  if  the  defendant  in  ana£lion  of  trefpafs  31^011.267. 
have   omitted  to    give  colour,   the  plaintiff  can   only  take  ad-  ll^.'^^ "" 
vantage  of  the  omiffion  by  a  fpecial  demurrer  \  the  giving  of  co- 
Iwt  being  21  matter  of  form. 

4.  Of 


6i8  Cterpafior. 

4.  Of  the  Replication; 
1.   /«  the  General. 

If  the  defendant  in  an  a£Hon  of  trefpafs  plead  any  matter  irt 
excufe  or  juftification,  the  plaintiff  muft  not  only  reply  de  injuria 
fad  prppridf  but  he  mud  alfo  traverfe  the  matter  fpecially  pleaded  ; 
otherwife  no  ifTue  can  be  joined  ;  inafmuch  as  the  words  de  /«- 
Jurid  fttd  propria  do  not  amount  to  an  exprefs  negative  of  the 
matter  fpecially  pleaded. 

In  fome  cafes  it  is  fufficient  for  the  plaintiff  in  an  aftion  of 
trefpafs  to  traverfe  the  matter  fpecially  pleaded  by  the  general 
traverfe,  which  is  nbfqiie  tali  caujd  \  in  others,  the  matter  fpecially 
pleaded  muft  be  traverfed  fpecially, 
8  Rep.  67.       If  the  defendant  in  an  a£tlon  of  trefpafs  plead  matter  in  excufe, 
Crogate's      the  general  traverfe  is  fufficient ;  becaufe,  as  no  right  of  doing 
D^a    PI      ^^  ^^  complained  of  is  infifted  upon,  it  is  fufficient  for  the 
115.  '     '     plaintiff  to  deny  that  the  defendant  had  fuch  excufe. 
Finch.  395.     12  Mod.  581. 

S  Rep.  67.  If  the  defendant  In  an  aflion  of  trefpafs  plead  fon  ajfault 
Crogate's      demeffu^  the  general   traverfe  is   fufficient;  becaufe  the  matter 

cafe.  Doftr.      .     \   I  ^  <.         1     ^  r 

pi.  115.        pleaded  amounts  only  to  an  excufe. 

Bro.  De  fon  If  the  defendant  in  an  aclion  of  trefpafs  plead  matter  of  rc- 
Tort,  pi.  18.  cord  in  juftification,  this,  provided  it  be  material,  muft  be  fpeci- 
\o  ^°*  V.  ^^'y  traverfed ;  it  not  being  proper  that  a  queftion  arifing  upon 
%  Rep.  67.    matter  of  record  ftiould  be  determined  by  the  jury, 

3  a  Mod.  5S1. 

8  Rep.  67.  And  for  the  fame  reafon,  if  the  matter  pleaded  by  the  defend- 
Crogate's      ^^^  \^  jj^jg  a£tion  in  juftification  confift  as  to  part  of  matter   of 

record,  there  muft  be  a  fpecial  traverfe,  notwithftanding  it  confift 

as  to  other  part  of  matter  in  pais. 
aLeon.ioj.       But,  If  the  defendant  in  this  a£l:ion  allege  matter  of  record, 
Parker  v,      merely  by  way  of  inducement  to  another  matter  fpecially  pleaded, 
32  Mod.       it  is  not  neceflary  to  traverfe  the  matter  of  record  fpecially, 
5S1.  583. 

8  Rep.  67-  If  the  defendant  in  an  adlion  of  trefpafs  juftify  under  the  pro- 
Crogate's      ^.gfg  ^f  ^  court  of  Admiralty,  or  of  any  other  court  which  is  not 

a  court  of  record,  the  general  traverfe  is  fufficient. 
Salk.  6aS,         If  the  defendant  in  an  a£tion  of  trefpafs  juftify  under  a  right 
'a  ^°\       given  by  the  common  law  to  all  perfons,  the  general  traverfe  is 

Finch.  Law,   fufficient. 
395.     Co.  Entr.  643. 

Finch.  Law,       But,  if  the  defendant  in  this  a£lion  juftify  under  a  right  of  com- 

8  Re    6  "^on,  or.  a  right  of  way,  the  general  traverfe  is  not  fufficient ;  for, 

3  Lev."  107.  as  the  defendant  in  fuch  cafe  infifls  upon  a  right  peculiar  to  hinv- 

12  Mod.  fclf,  this  muft  be  traverfed  fpecially. 

12  Mod;  If  the  defendant  in  an  a£lion  of  trefpafs  juftify  the  arrefling  of 

chmcey  y.  ^  "^*"  ^^^  *  breach  of  the  peace,  as  being  a  conftable,  the  general 

8  traverfe 
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traverfe  is  fufficlent  *,  becaufe  the  juftification  is  under  nn  autho-  Wynn. 
rity  given  by  the  common  law  to  all  conftables.  Finch.  Law, 

395- 
But,   if  the   defendant  in  this  a£l:ion  juftify  the  arrefting  of  a  Sro.  De  foi 
man  under  a  writ  or  warrant  to  him  directed,  the  general  traverfe  Tort,  pi.  14, 
is  not   fufficient ;  but  the   authority,  it  beinji  to  the  defendant  in  t^-'^'^'. 

.•       1  i\  \      r        •    ^^  r    i  Finch.  Law, 

particular,  mult  be  ipecially  travcrlcd.  355.    li  Mod-cSz. 

If  the  defendant  in  an  a£lion  of  trefpafs  juftify  under  a  Co.  Entr. 
right  given  by  a  publick  Ilatute  to  all  perfons,  the  general  traverfe  g^j]^  ,  g 
is  fufficient.  la  Mod.  jsi. 

If  the  defendant  in  an  a£lion  of  trefpafs  juftify  under  a  licence  Finch.  Law, 
from  the  plaintiff,  the  general    traverfe  is   not   fufiicient :    But  ^9^- 
the  licence,  it  being  to  the  defendant  in  particular,  muft  be  fpe-        *^*    ^* 
cially  traverfed. 

The  general  rule  of  law  is,  that  a  traverfe  ought  not  to  be  mul- 
tifarious, but  to  be  confined  to  one  material  point. 

But  this  rule  does  not  extend  to  the  general  traverfe  in  an  a£tion 
of  trefpafs. 

For  if  the  matter  pleaded  by  the  defendant  in  this  a£l:ion  in  g  R^p.  67,' 
juftification   confift  of  divers  parts,  each  of  which  would,'  if  it  Crogate's 
had  ftood  fingle,  have  been  traverfable  by  the  general  traverfe,  all  "[*' 
thefe  may  be  traverfed  by  the  general  traverfe  j  becaufe  all  may  cro.  ja. 
be  put  in  iffue  thereby.  599-    Saik.  4. 

If  the  plaintiff  in  an  a£lion  of   trefpafs  traverfe  the  matter  Sa!k.  4, 
pleaded  by  the  defendant  by  a  fpccial  traverfe,  the  traverfe  rauft  "aywood  r. 
conclude  with  an  averment.  Co.  Entr.'eig. 

But,  if  the  plaintiff  in  this  a£tion  traverfe  the  matter  pleaded  Saik,^. 
by  the  defendant  by  the  general  traverfe,  the  conclufion  muft  be  J^y.^o""^  ^» 

to  the  country.  Co.En:r.65i. 

If  the  plaintiff  in  an  atlion  of  trefpafs  declare  upon  a  poffeffion,  str.  1238. 
and  the  defendant  juftify  under  a  title,  it  is  fufficient  for  the  Caryv.Hoit. 
plaintiff  to  traverfe  the  title  fet  out  by  the  defendant,  without  j^*    "* 
fhewing  a  title  in  himfelf ;  for,  if  the  defendant  have  no  title,  the  Poph.  iv 
plaintiff  ought  to  recover  upon  his  poffeffion. 

But,  if  the  defendant  in  this  a£lion  juftify  under  a  title,  and  it  Poph.  i,  a. 
appear  from  the  record,  that  he  was  in  poffeffion  before  the  plain-  Ff'in'f  v. 
tiff  came  into  poffeffiOn,  the  plaintiff  muft  ftiew  a  title  in  himfelf, 
as  well  as  traverfe  that  fet  out   by  the   defendant ;  otherwife, 
although  a  verdi6l  fliould  be  found  for  the  plaintiff,  there  is  no 
ground  for  the  court  to  give  judgment  for  him. 

If  the  defendant  in  an  action  of  trefpafs  plead  a  feifin  in  J,  S.  Cro.Eliz.50, 
under  whom  he  claims,  the  plaintiff  cannot  reply  a  feifin  in  j.  N.  p.*"/?^  "* 
under  whom  he  claims,  without  traverung  the  feifin  alleged  by  the  i  Leon.  78. 
defendant ;  becaufe  tlie  tv.'o  titles  are  inconfiftent.  Lutw.  1345. 

But,  if  a  title,  which  is  different  from  that  fet  out  by  the 
defendant  in  this  a£lion,but  not  inconfiftent  therewith,  be  infifted 
upon  by  the  plaintiff,  it  is  not  neceff.iry  for  him  to  traverfe  the 
defendant's  title. 

If 
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If  a  leafe  for  years,  the  date  of  which  is  antecedent  to  the 
commencement  of  the  defendant's  title,  be  replied  by  the  plaintiff 
in  an  action  of  trelpnfs  quare  claufum  f regit  to  a  plea  of  freehold, 
it  is  not  necefi'ary  to  traverfe,  that  the  clofe  in  vhich  the  trefpafs 
is  charged  is  the  freehold  of  the  defendant ;  becaufc  the  two 
titles  are  net  inconfiftent. 

But,  if  fuch  leafe  be  replied  by  the  plaintiff  in  this  a£tion  to  a 
plea  of  feoffment,  the  title  of  the  defendant  mull  be  traverfed  5 
becaufe  the  two  titles  are  inconfiftent. 

[If  in  trefpafs  for  taking  a  gelding  (or  other  chattel)  the  defend- 
ant plead,  that  the  place  where  is  100  acres,  and  that  J.  S  is 
feifed  thereof  in  fee,  and  that  he  as  his  fervant,  and  by  his  exprefs 
orders,  took  the  gelding  (or  other  chattel)  damage- feafant,  the 
plaintitT  cannot  reply  de  injuria  fud  propria  abfquc  tali  caufdy  for 
that  would  put  in  illue  three  or  four  things  ;  but  he  mufl  traverfe 
one  thing  in  particular.] 

It  feems  to  have  been  doubted  formerly,  whether  there  mufl  not 
always  be  a  new  affignment,  where  the  plaintiff"  in  an  action  of 
trefpafs  quare  claufum  fregit  has  not  given  a  name  to  his  clofe,  and 
the  defendant  has  pleaded,  that  the  clofe  in  which  the  trefpafs  is 
charged  is  his  freehold. 

But  it  has  been  fince  holden,  that  the  plaintiff  in  this  a£l:ion  has 
in  fuch  cafe  an  ele«^ion.  either  to  make  a  new  aflignment,  or  to 
renly  that  the  clofe  in  which  the  trefpafs  is  charged  is  his  free- 
hold, with  a  traverfe  of  its  being  the  freehold  of  the  defendant. 

But,  if  the  plaintiff  in  fuch  cafe  reply,  that  the  clofe  in  which 
the  trefpafs  is  charged  is  his  freehold,  he  muft  conclude  to  the 
country  ;  for,  although  the  matter  pleaded  by  the  defendant  be 
not  exprefsly  denied  by  the  replication,  yet  it  contains  matter  fo 
fufficiently  negative  of  the  matter  pleaded  by  the  defendant,  that 
an  ifTue  may  be  taken  upon  it. 

If  the  defendant  in  an  a£lion  of  trefpafs  juftify  under  the  pro- 
cefs  of  an  inferior  court,  the  plaintiff  cannot  replV)  that  the  caufc 
of  adlion  did  not  arife  within  the  jurifdiction  of  the  court ;  for, 
as  the  jurifdi6tion  was  not  pleaded  to,  he  fhall  not  be  received  to 
fay,  that  the  caufe  of  aftion  did  not  arife  therein. 

If  the  defendant  in  this  adlion  juftify  an  arreft  under  a  fuffi- 
cient  warrant,  the  plaintiff  cannot  reply  that  the  arrefl  was  not 
made  under  fuch  warrant ;  but  he  ought  to  traverfe  the  defend- 
ant's having  had  fuch  warrant  at  the  time  of  the  arreft  :  For 
although  the  defendant  did  declare  at  the  time  of  the  arreft,  that 
he  arrefted  the  plaintiff  under  an  infufficient  warrant ;  yet  if  he 
had  at  that  time  a  fufhcient  warrant,  he  may,  in  cafe  an  adlion  be 
brought  againft  him  for  the  arreft,  juftify  under  the  latter. 

If  the  defendant  in  an  a£lion  of  trefpafs  juftify  the  taking  of 
corn,  as  having  been  fet  out  for  the  tithe  of  corn  which  grew  in 
a  clofe  called  A.  in  the  parifh  of  B.  the  plaintiff  cannot  in  his  re- 
plication traverfe  the  growing  of  the  corn  in  this  clofe  ;  for,  if  it 
grew  any  where  within  the  parifh  of  B.  the  perfon  entitled  to  the 
tithe  of  corn  in  that  parifh  had  a  right  to  take  it :  But  the  plain- 
tiff may  traYerfe  the  growing  of  the  com  in  the  pariih  of  B* 
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If  the  defendant  in  an  a£lion  of  trefpafs  quare  claufum  fregk  Bro.  Trar. 
plead,  that  being  the  fervant  of  J.  S.  he  by  the  command  of  J  S.  P'-3^5- 
put  a  bead,  the  property  of  J.  S.  who  had  a  right  of  common 
there,  into  the  clofe  in  which  the  trefpafs  is  charged,  the  plaintiff 
may  reply,  that  he  put  in  a  bead  of  his  own,  without  traverfing 
the  having  put  in  the  bead  of  J.  S.,  for  the  defendant  may  have 
put  in  a  bead  of  his  own  as  well  as  one  of  J.  S.  But  the  de- 
fendant may  in  his  rejoinder  traverfe  the  having  put  in  a  bead 
of  his  own. 

If  the  defendant  in  an  a£lion  of  trefpafs  plead,  that  his  bead  Sty.  357. 
went  into  the  plaintiff's  clofe  through  a  fence  belonging  to  the  Eaker  v. 
plaintiff,  which  was  out  of  repair,  the  plaintiff  may  reply,   that  it     "  '**** 
went  through  another  fence,  without  fiying  what  fence  or  tra- 
verfing its   having  gone  through  his  fence :  For,  if  the   bead  did 
not  go   through  the  plaintiff's  fence,  it  is  quite  immaterial  what 
fence  it  did  go  throufjh. 

o  _  o 

If  the  defendant  in  an  a£lion  of  trefpafs,  who  had  a  licence  In  3  Lev.  113. 
law  to  do  the  act  complained  of,  judify  under  the   command  of  Bridgwater 
another,  the  plaintiff  cannot  traverfe  the  command  in  his  replica-  *'  ^^  ^*^^' 
tion  ;  becaufe  the  pleading  thereof  was  not  neceffary. 

It  has  been  holden,  that  if  the  defendant  in  an  a£tion  of  tref-  Bro.  Defon 
pafs,  qurtre  claufum /regit  judify  the  entering  into  the  clofe  in  Tort, pi.13. 
which  the  trefpafs  is  charged  by  the  command  of  J.  S.  in  whom 
the  freehold  is  alleged  to  be,  the  plaintiff  is  not  obliged  to  tra- 
verfe in  his  replication,  that  the  clofe  is  the  freehold  of  J.  S.  or 
to  fnew  a  title  In  himfelf  j  it  being  fufficient  to  traverfe  the  com- 
mand. 

But  it  is  laid  down  in  other  books,  that  it  is  in  fuch  cafe  necef-  Saik.  107. 
fary  for  the  plaintiff  to  traverfe  in  his  replication  that  the  clofe  is  y^^'  pt' 
the  freehold  of  J.  5.,  for  that  the  command  is  not  traverfable.  352. 

And  it  is  in  one  of  thefe  books  laid  down,  that  a  traverfe  of  the  Saik.  107. 
command  in  fuch  cafe  would  be  an  admiffion  that  the  clofe  is  the  Treviiiua 
freehold  of  J.  S.,  and  confequently  it  would  take  away  the  plain-  ^*    "^* 
tiff's  right  of  a£lion  ;  becaufe  the  injury  would  then  have  been 
done  to  J.  S.  and  not  to  the  plaintiff. 

If  the  defendant  in  an  adlion  of  trefpafs  qi/are  claufum    (regit  Saik.  T07, 
judify  the  didraining  of  a  bead  damage-feafant  by  the  command  '^"'^'"■an 
of  J.  S.y  in  whom  a   right  of  didraining  is  alleged   to  be,  the  6*Rep.%4. 
plaintiffmay  traverfe  the  command  in  his  replication  ;  for,  although  aLeon.196. 
it  be  thereby  admitted  that  J.  S.  had  a  right  to  didrain,  the  de-  ?'5- 
fendant,  unlefs  he  had  the  command  of  J.  S.  to  didrain,  has  done  309.    ' 
an  injury  to  the  plaintiff. 

It  is  laid  down,  that  if  the  defendant  in  an  afllon  of  trefpafs  Cro.  Eiir. 
judify  as  bailiff  of  J.  S.  it  is  not  neceffary  for  the  plaintiff  to  tra-  '*;  J^ 
verfe  his  having  a£led  as  bailiff  of  J.  S.  ford's  cafe,  i  Roll.  Rep.  46^ 

But  it  is  in   other  books  laid  down,  that  the  having  aded  as  » ^con.  50. 
bailiff  of  7.  5  mud  in  fuch  cafe  be  traverfed.  zje^^Ur'Xl*. 

If  the  defendant  in  an  adion  of  trefpafs  judify  the  didraining  3  Lev.  zo. 
of  a  bead  damage-feafant  as  bailiff  of  J.  S.,  the  plaintnf  carmot  ^fj]^^' 
reply,  that  the  defendant  didralned  the  bead  without  the  com-  ^^^  Jq^^ 

mand 
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mand  of  J.  S. ;  bccaufe,  as  every  bailiff  has  a  genera!  authority 
to  diftrain,  the  command  of  J,  S.  was  not  neceflary  to  enable  the 
defendant  to  diftrain. 


Salk.  453. 
Helvis  V. 
Lamb. 
6  Mod.  119. 


Salk.  453. 
Kelvis  V. 
Lamb. 
6  Mod.  11^. 

Dyer,  tj. 
Ajioq. 


T  Freem. 

238. 
Carth.  176. 

Cro.  Ja. 

341- 

Salk.  45J' 


Catth.  176. 
Alfiont  V. 
KutchlnCon, 

Cro.  Ja. 
141. 
Batt  Y. 
Bead  ley. 
Salk.   453. 
LA.   Raym. 
121. 


2.  Of  mahitig  a  new  AJfignment. 

A  new  aflignment  in  an  a£lion  of  trefpafs  is  an  afcertainment 
by  the  plaintiff,  in  his  replication,  of  the  place  where,  or  the  time 
when,  the  trefpafs  charged  in  his  declaration  was  committed. 

If  the  plaintiff,  in  his  declaration  in  an  a£lion  of  trefpafs  quare 
claufumf regit ^  charge  a  trefpafs  in  a  clofe  in  the  parifh  of  5.,  and 
the  defendant  juflify  doing  the  z€t  complained  of  in  a  clofe  in  the 
parifh  of  B.  named  in  his  plea,  which  is  his  freehold,  the  plaintiff 
may  in  his  replication  make  a  new  affignmcnt. 

And  it  is  neceflary  for  the  plaintiff  fo  to  do;  otherwife,  if  it  be 
proved  at  the  trial,  that  there  is  a  clofe  hi  the  parifh  of  B.  which 
is  the  freehold  of  the  defendant,  there  muft  be  a  verdidl  for  him  ; 
becaufe  the  plaintiff  has  not  afcertained  his  clofe  by  name. 

But,  if,  in  an  a£lion  of  trefpafs  quare  claiifumf regit,  a  trefpafs 
be  charged  in  a  clofe  in  the  parifh  of  B.  belonging  to  the  plain- 
tiff; and  the  defendant  juflify  the  doing  of  the  a£l  complained  of 
in  a  clofe  containing  fix  acres  in  the  parifh  o{  B.  which  is  his  free- 
hold ;  and  the  plaintiff  reply,  that  the  clofe  in  which  the  trefpafs 
is  charged  containing  fix  acres  in  the  paritTi  of  B.  is  his  freehold ; 
and  it  appear  in  evidence,  that  the  plaintiff  has  a  clofe  containing 
fix  acres  in  the  parifli  of  B.,  and  the  defendant  another  clofe  contain- 
ing fix  acres  in  that  parifh,  there  mufl  be  a  verdift  for  the  plaintiff; 
becaufe,  as  the  defendant  has  not  given  a  name  to  his  clofe,  it 
was  not  neceflary  for  the  plaintiff  to  afcertain  his  clofe  by  name  ; 
inafmuch  as  the  plea  of  the  defendant  fliall  be  intended  to  relate 
to  the  clofe  of  the  plaintiff. 

It  has  been  doubted,  whether  tlie  plaintiff  can  make  a  new 
affignment  as  to  the  place  in  an  a£tion  of  trefpafs,  except  it  be  an 
adlion  of  trefpafs  quare  claufumf regit. 

But  it  feems  to  be  the  better  opinion,  that  the  making  of  a  new 
aflignment  is  not  confined  to  this  adlion. 
238.  Z4 6.     6  Mod.  120. 

It  is  indeed  true,  that  the  plaintiff  cannot  make  a  new  affigti- 
ment  as  to  the  place  in  an  adlion  of  trefpafs,  which  is  brought  for 
a  tranfitory  trefpafs. 

But  it  is  likewife  true,  that  it  is  never  neceffary  to  make  a  new 
aflignment  as  to  the  place  where  the  trefpafs  is  tranfitory ;  becaufe 
the  place  is  never  material  in  fuch  trefpafs. 

But,  if  an  aftion  of  trefpafs  be  brought  for  taking  goods,  and 
the  defendant  juftify  the  taking  of  them  damage-feafant  in  a  place 
named  in  his  plea,  the  plaintiff  may  by  a  new  aflTignment  charge, 
that  they  were  taken  in  a  place  different  from  that  in  which  the 
defendant  has  juftified ;  for  the  trefpafs,  which  is  in  its  nature 
tranfitory,  is  by  this  plea  made  local,  and  confequently  the  place 
becomes  material. 

As 
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As  only  damages  caa  be  recovered  in  an  allien  of  trefpafs,  a  winch,  65. 
new  aflignment  as  to  the  place  is  good,  notwithftanding  the  tref-  Avis  y. 
pafs  is  charged  to  have  been  committed  upon  a  larger  quantity  of  *^^"°'^* 
land  than  is  mentioned  in  the  declaration. 

If  by  the  defendant's  plea  in  an  a£lion  of  trefpafs  the  time  be 
made  material,  the  plaintiff  may  make  a  new  aflii^nment  as  to  this. 

If  the  defendant  in  an  a£l:ion  of  trefpafs  pleadyo«  affault  demefne  6  Mod.  nz. 
a.t  one  hour  of  the  day,  upon  which  an  aflault  and  battery  are  ^'*'s  ^« 
charged,  the  plaintiff  may  by  a  new  aflignment  charge  another  af-    ""^ 
fault  and  battery  at  another  hour  of  the  fame  day. 

And  if  the  plaintiff  do  not  in  this  cafe  make  a  new  affignment,  i^y. 
there  muft  be  a  verdict  for  the  defendant,  provided  he  prove  that 
the  plaintiff  did  make  an  affault  upon  him  at  any  time  of  the  day 
mentioned  in  the  declaration,   although  the  defendant  did  make 
an  affault  upon  the  plaintiff  at  another  time  of  the  fame  tiay. 

If  the  plaintiff  in  an  acftion  of  trefpafs  make  a  new  affignment,  Lutw.  1401, 
cither  as  to  the  time  or  place,  he  muft  conclude  with  an  averment.      !?".'^^*-  *• 

^  '  Raines. 

The  certainty  which  is  required  in  the  declaration  in  an  aftion  Ante,  p. 
of  trefpafs  has  been  already  (hewn.  *°6. 

It  is  fufficient  to  fay  in  this  place,  that  as  the  replication  in  this  Dyer,  264, 
a£lion  is,  fo  far  as  it  contains  a  new  affignment,  a  new  declara-  -^»"' 
tion,  the   fame  certainty  is  required  as  to  that  part  of  the  repli- 
cation which  contains  a  new  affignment,  as  is  required  in  the 
declaration. 

As  the  replication  In  an  adilon  of  trefpafs  is,  fo  far  as  it  con-  Moor,  54^. 
tains  a  new  affignment,  a  new  declaration,  the  defendant  may  in  Odiham  v. 
his  rejoinder  plead  new  matter  in  juftification  :   [and  if  neceffary,  ^^  ^^^^ 
he  may  plead  double.]  pi.  3.  pi.  168. 

But  the  defendant  can  only  plead  new  matter  in  his  rejoinder,  Cro.  Ei». 
as  to  fo  much  of  the  replication  as  contains  a  new  affignment  •,  for  ^^^• 
if  any  part  of  his  plea  be  traverfed  in  the  replication,  the  defendant  y'Lawrence. 
cannot  p.s  to  this  plead  new  matter,  but  muft  ftand  by  what  he  had 
before  pleaded. 

The  defendant  in  an  a£lion  of  trefpafs  cannot  in  his  rejoinder  Bro.  Trefp. 
aver,  that  the  place  or  time,  newly  affigned  in  the  replication,  is  P^  3*  P'* 
the  fame  that  is  mentioned  in  the  plea  ;  for  he  (hall  not  be  received  cro!  Eiir. 
to  fay,  that  either  of  thefe  is  the  fame,  wl.en  the  plaintiff  has  by  355-  49S' 
making  a  new  affignment  averred  that  it  is  different. 

Nor  is  it  neceffary  for  the  defendant  to  do  this :  the  plaintiff  Bro.  Trefp. 
being  eftoppcd,  by  having  made  a  new  affignment,  from   giving  P'"  3*  P'* 
evidence  of  the  commiffion  of  a  trefpafs  in  the  place  or  at  the  cro.'  Elii. 
time  mentioned  in  the  plea.  3SS-  493- 

[In  order  to  avoid  a  new  affignment,  it  is  the  pradllce  to  infert  l^""*  N.  P. 
two  counts  in  the  declaration.  The  firft  charges  an  injury  done  VL^ ."^ 
to  the  land,  and  taking  the  goods  there  :  that  is  in  its  nature 
local,  and  muft  be  proved  where  laid.  Then  the  reafon,  and  al- 
moft  the  only  one,  for  adding  the  fecond  count,  Is,  to  avoid  the 
locality  :  it  is  for  taking  goods  generally.  That  is  of  a  tranfitory 
kind,  and  may  be  fupported,  though  the  taking  be  proved  to  be 
elfewhere.  There  cannot  be  a  new  affignment,  but  where  there 
is  a  fpecial  plea.     And  if  the  cafe  be  fuch  that,  on  a  fpecial  plea, 

the 


Rep.  47y, 
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the  plaintiff  may  be  driven  to  a  new  aflignment,  he  may  give  the 
matter  in  evidence  under  the  fecond  count  on  not  guilty.] 

(K)  Of  the  Evidence  in  an  Adion  of  Trefpafs, 

T  !nft.  iS3.  |F  the  time  be  not  matenal  in  an  adlion  of  trefpafs,  evidence 
Cro.  Eiiz.  -I  jnay  be  given  of  a  trefpafs  committed  at  any  time  before  the 
« Mod.  286.  bringing  of  the  a£lion,  although  it  v/ere  committed  after  the  time 

mentioned  in  the  declaration. 
Skin.  64?.        jf  the  trefpafs  charged  in  an  action  of  trefpafs  be  not  laid  with 
Tojteii  "'     ^  contitmandoi  the  plainiilT  can  only  give  evidence  of  one  trefpafs. 

Salk.  639.     m.  Raym.240. 

Sk^n.  641.        Although  the  trefpafs  charged  in  an  .iclion  of  trefpafs  be  laid 

wiifon  V.      with  ,1  continuaiido  for  the  whole  time,  from  the  day  on  which  the 

"^"^    '         firfl  trefpafs  is  cliarged  in  the  declaration  until  a  iubfequent  day 

therein  mentioned,  it  is  not  neceflary  for  the  plaintiff  to  prove  a 

continuance  of  the  trefpafs  for  the  \rhole  time. 

Str.  io<;5.         If  the  declaration  in  an  artion  of  trefpafs  charge  a  trefpafs  with 

Webb  V.       a  contimiando  to  a  time  fubfequent  to  the  bringing  of  the  a^lion, 

^ndr"*a<;o.  evidence  may  be  given  of  a  continuance  to  the  time  of  bringing 

S.  c.  the  atlion  ;  becaufe  the  plaintiff  may  recover  for  the  continuance 

»  Mod.  253.  to  tliis  time. 

aBulft.zSS.  If  the  plaintiff  in  an  aftion  of  trefpafs  qunre  clatiftim  fregit  have 
Wiiiamoie     [^^  q^  ^  title,  in  a  cafe  wherein  it  was  not  neceffary  fo  to  do,   it 

is  not  neceflary  to  prove  the  title. 
»  Roll.  Abr.       Every  abuttal  of  the  clofe  in  which  the  trefpafs  is  charged,  which 
*77-  is  fet  out  in  the  declaration  in  an  a6lion  of  trefpafs  quare  claufum 

'       '   /''^S'^i  muft  be  proved  with  fome  degree  of  exaclnefs. 

a  Roll.  Abr.       Jf  the  trefpafs  charged  in  this  a6lion  be  alleged  in  a  clofe  abut- 

*77-  ting  towards  the  fouth  upon  a  windmill  in  the  occupation  of  J.  5., 

ijads.   ^      ^^  muil  not   only  be   proved  that  the  clofe  did  abut  towards  the 

fouth  upon  a  windmill,  but  that  the  windmill  upon  which  it  did 

abut  was  in  the  occupation  of  J.  S. 

But  it  is  not  necelfary  that  an  abbutal   fliould  be  proved  pre- 
cifely  as  it  is  fet  out  in  the  declaration  in  an  a£tion  of  trefpafs  quare 
claufinn  fregit. 
%  Roll.  Abr.       If  the  trefpafs  charged  in  this  adlion  be  alleged  in  a  clofe  abut- 
488.  Nowell  tjj^g  towards  the  fouth  upon  a  windmill,  it  is  fufficient  to  prove 
that  there  is  a  windmill  towards  the  fouth  of  the  clofe,  although 
it  likewife  come  out  in  evidence,  that  there  is  a  highway  between 
the  clofe  and  the  windmill. 
2  Roll.  Abr.       If  the  trefpafs  charged  in  thisa£lionbe  alleged  in  a  clofe  abut- 
*7^-  ting  upon  a  clofe  called  A,  towards  the  eaft ;  and  it  be  proved, 

Deia!"'^  ^  *^^^  ^^^  fituatlon  of  the  clofe  called  A.  is  towards  the  north  of 
the  clofe  in  which  the  trefpafs  is  charged ;  yet,  if  it  be  likewife 
proved,  that  it  is  a  point  or  two  towards  the  eaft  thereof,  this  ij 
fufficient  proof  of  the  abuttal. 
'SaJk.  45a,  It  is  faid  by  Holt^  Ch.  J.  that,  if  the  'uemie  in  an  a£lion  of  tref- 
pafs quare  claufum  fregit  be  laid  in  the  parlfh  of  Needham^  it  is  not 
fuf&cient  for  the  plaintiff  to  prove  a  trefpafs  in  the  parjih  oiNeed* 
ham  Market* 

If 


If  the  declar  .tlon  in  an  aflion  of  trefpafs  charge  the  taking  of  a  2  Roll.  Abr. 
ftack  of  corn,  and  the  plaintiff  o.ily  prove  the  "taking  of  eight  comb  ''^4  p'-  6. 
of  corn  out  of  the  ftack,  he  is  entitled  to  recover  for  fo  much. 

But,  if  an  a£lion  of  trefpafs  be  brought  for  cutting  down  trees,  Dyer,  26, 

and  the  plaintiff  only  prove  a  lopping  of  the  trees,  he  is  not  en-  ^7- 
...        ^  a''     .••/••  I     1  T  1   •    .-ir  '      ..■L-       rv-     •    2  Roll- Abr. 

titled  to  recover.     And  it  is  faid  that  the  plaintift  in  this  action  j^o. 

cannot  recover,  if  it  appear  in  evidence  that  the  trees  were  flubbed. 

If  an  a£lion  of  trefpafs  be  brought  for  the  mefne  profits  of  pre-  i  Sid.  259. 
mifes,  which  have  been  recovered  in  an  a£lion  of  ejedment,  it  is  l^''*''^'-^' 
fufficient,  whether  the  adion  be  brought  in  the  name  of  the  no-  tonl.Vrpjg*. 
minal  plaintiff,  or  of  the  lelTor  of  the  plaintiff,  to  prove  the  value  437-8-9.] 
of  the  premifes ;  for  the  defendant  cannot  in  either  cafe  contro- 
vert the  title  of  the  plaintiff. 

If  after  judgment  by  default  againft  the  cafual  ejeftor  ah  aiSllon  Bam.  456. 
of  trefpafs  for  the  mefne  profits  be  brought  by  the  lefTor  of  the  ^'^J" 
plaintiff,  in  the  name  of  the  nominal  plaintiff  in  the  a6lion  of  cofia;, 
eje£lment,  he  cannot  recover,  unlefs  he  prove  an  adlual  poffeffion 
of  the  premifes  in  himfelf. 

An  a6lion  of  trefpafs  for  the  mefne  profits  was  brought  by  the  Ms.  Rep. 
leQbr  of  the  plaintiff,  in  the  name  of  the  nominal  plaintiff  in  the  -^^i".  v. 
a£lion  of  ejectment,  after  judgment  by  default  againft  the  cafual  j^^f^J^"' 
cjedor.     At  the  trial  of  the  caufe  the  plaintiff  proved  the  judg-  31  g.  2. 
ment,  the  writ  of  poffeflion  and  the  return  of  poffeflion  delivered  '"  ^p^* 
thereupon,  the  occupation  of  the  premifes  by  the  defendant,  and  iUurr'ees.l 
the  value  thereof.     It  was   infifled,  that,  as  the  judgment  was 
againft  the  cafual  eje£tor  and  not  againfl  the  tenant  in  poffeflion, 
all  this  did  not  fufficiently  prove  an  a6lual  poffeffion  in  the  leffor 
of  the  plaintiff:  but  Lord  Afansfe/d,  Ch.  J.  before  whom  the  caufe 
•was  tried,  was  of  opinion  that  it  did  ;  and  all  the  judges,  upon  the 
cafe  being  referred  to  them,  concurred  with  him  in  opinion.  The 
opinion  of  the  judges,  which  was  delivered  by  Lord  Mansfield,  was 
to  this  effefl : — Although  the  names  of  fidlitious  parties  are  made 
ufe  of  in  an  adlion  of  eje£lment,  the  leffor  of  the  plaintiff  and  the 
tenant  in  poffeffion  are  to  be  confidered  as  the  real  parties ;  and 
if  fo,  the  leflbr  of  the  plaintiff  does  as  well  obtain  an  a6lual  pof- 
feffion by  the  delivery  of  poffeffion  under  a  writ  of  pofleffion, 
when  the  judgment  is  by  default  againft  the  cafual  ejedtor,  as  when 
it  Is  upon  a  verdidt  againfl  the  tenant  in  poffeffion. 

In  a  cafe  referved  in  an  adtion  of  trefpafs  it  was  ftated,  that  the  MS.  Rep. 
property  in  a  certain  wall  was  in  the  plaintiff,  and  that  he  had  ^^^'j'lg)"^  "^ 
not  many  years  ago  built  a  fummer-houfe  thereupon;  but  that  Triii.^G. 3. 
the  occupiers  of  a  houfe  in  which  the  defendant  dwelt  had  from  in  C.  B, 
time  to  time,  for  fifty  years  pafl:,  nailed  fruit  trees  to  the  wall ; 
and  the  queflion  was,  If  this  was  evidence  of  fuch  a  pofleffion  of 
the  wall  In  the  defendant  as  oufted  the  plaintiff  of  his  pofl'effion, 
and  confequently  took  away  his  right  of  adtion  againfl  the  de- 
fendant for  nailing  fruit  trees  thereto.     It  was  liolden  not  to  be 
fo.     And  by  Pratt,  Ch.  J. — ^The  long  enjoyment  would  perhaps 
have  been  evidence  of  a  licence  to  nail  fruit  trees  to  the  wall,  in 
cafe  a  licence  had  been  pleaded :  but  if  this  fhould  be  allowed  to 
be  evidence  of  pofleffion  of  the  wall  in  the  defendant  fufficient  to 
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oufl:  the  plaintifFof  his  polTeiTion,  it  would  tend  to  introduce  coil- 
fufion  of  property  j  it  being  the  pra£lice  in  all  places  for  perfons 
to  nail  fruit  trees  to  the  walls  of  their  neighbours.  The  cafe 
which  has  been  cited,  wherein  it  was  holden  that  jf.  S.  had  the 
poflenion  of  a  mine,  although  it  was  under  ground  in  the  pofleffion 
of  J.  N.  is  not  like  the  pvefent  cafe.  In  that  cafe  J.  S.  was  in 
the  adlual  pon'cilion  of  the  mine,  and  the  only  queftion  was. 
Whether,  as  his  pofTeffion  had  been  obtained  by  beginning  to  dig 
in  ground  in  his  own  pofleflion,  and  afterwards  digging  fecretly 
under  ground  in  the  pofTeuion  of  J.  N.y  it  was  a  rightful  one: 
but  in  the  prefent  cafe  the  defendant  never  was  in  the  poiTelhon 
of  the  wall ;  for  the  plaintlfF  has  all  along  been  in  the  pofTeirion 
thereof,  and  not  many  years  ago  built  a  fuir.mer-houfe  thereupon. 

If  the  defendant  in  an  a6lion  of  trefpafs  quare  claufum  fregit 
juftify  in  a  clofe  by  name,  the  plaintiff,  if  he  make  a  new  aflign- 
ment,  cannot  give  evidence  of  a  trefpafs  in  the  clofe  juflified  in  ; 
for  by  making  a  new  affignment  he  has  waived  the  right  of  doing 
this. 

It  is  in  the  general  true,  that  the  plaintiff  in  an  adlion  of  tref- 
pafs cannot  give  evidence  of  any  injury,  which  is  not  exprefsly^ 
charged  in  the  declaration.  But,  where  an  injury  arifes  ex  turpi 
cnuja^  as  from  debauching  a  daughter  of  the  plaintiff,  the  law, 
for  the  fake  of  preferving  the  chafticy  of  the  record,  does  allow 
this  to  be  given  in  evidence  in  an  adlion  of  trefpafs  under  the  ge- 
neral words  and  cihcr  lurcngs. 

If  an  injury  for  which  an  action  of  trefpafs  lies,  be  charged  in 
the  declaration,  the  plaintiff  may,  after  proving  this,  give  evidence 
of  any  circumftance  charged  in  the  declaration,  which  attended 
the  injury,  in  aggravation  of  damages;  although  an  a£lion  of  tref- 
pafs could  not  be  maintained  on  the  account  of  that  circumftance 
alone. 

The  declaration  in  an  a£l:ion  of  trefpafs  charged  the  breaking 
and  entering  of  the  plaintiff's  lioufe,  and  the  beating  of  his  chil- 
dren i  and  there  was  a  general  vt-rdicSl:  for  him  with  entire  damages^ 
On  a  motion  in  arrell  of  judgment  it  was  infifted,  that  the  plain- 
tiff could  not  recover  for  the  beating  of  his  children  ;  becaufe  it  is 
not  alleged,  tliat  he  Jiad  received  any  fpecial  damage  from  thence. 
It  was  holden  that  the  plaintiff  ought  to  have  judgment.  And  by 
the  court — This  attion  is  brought  for  breaking  and  entering  the 
houfe,  and  what  is  further  alleged  is  only  to  (hcsv  the  enormity  of 
the  trefpafs.  The  plaintiff  cannot  recover  any  damages  in  this 
a(!iiion  for  the  lofs  of  his  children's  fervice,  nor  could  he  give  this 
in  evidence  ;  becaufe  he  may  bring  another  acflion  for  that  in- 
jury :  but  he  had  a  right  to  give  the  beating  of  the  children  in 
evidence  in  the  prefent  action,  it  being  a  circumftance  which  at- 
tended the  breaking  and  entering  of  his  houfe,  in  order  to  aggra- 
vate the  damages. 

The  plaintiff  in  an  a£lion  of  trefpafs  declared,  that  the  defend- 
ant broke  and  entered  his  houfe,  and  made  an  affault  upon  his 
wife.  A  general  verdict  being  found  for  the  plaintiff  with  entire 
damages^  it  was  infilled  on  a  motion  in  arrcft  of  judgment,  that 

the 


the  plaintifF,  although  he  has  not  entitled  himfelf  thereto  by  Iay-> 
ing  2t  per  quod fcrvitium  am'ifit^  would  by  this  verdicl  recover  a  fa- 
lisfaction  for  the  aflault  upon  his  wife,  which  he  ought  not  to  do: 
becaufe,  as  the  wife  has  not  joined  in  this  a£lion,  a  right  of  action 
would  furvive  to  her,  and  confequently  (he  might,  notwitiiftanding 
the  recovery  of  the  hufband  in  the  prefenl:  a£tion,  hereafter  bring 
another  action  for  the  fame  injury.  The  rule  for  arrefiing  the 
judgment  was  difcharged.  And  by  the  court — The  plaintifF  in  an 
action  of  trefpafs  may  join  that  in  his  declaration,  in  order  to  ag- 
gravate the  damages,  tor  which  he  cannot  recover  fingly;  and  for 
which  another  perfon  may  ttiaintain  an  a£tion.  In  this  cafe  the 
autliority  of  Ne-xhmau  v.  ^m'lth  was  exprefsly  recognized. 

Every  thing  which  amounts  to  a  denial  of  the  right  of  aftioti 
may  be  given  in  evidence  by  the  defendant  in  an  adtion  of  trefpafs 
upon  tile  general  ifme. 

A  leafe  for  years  may  be  given  in  evidence  in  an  action  of  tref-  Rro.Gen* 
pafs   qitnre  clatifiim  fregit  upon    the   general  ifliie ;   becaufe   this,  I^'pl'Si* 
which  is  a  denial  of  the  poffelhon  of  the  plaintiff",  amounts  to  d 
denial  of  the  right  of  action. 

But  a  leafe  at  will  cannot  in  this  action  be  given  in  evidence  ihidi 
upon  the  general  iffiie  ;  becaufe  fuch  leafe,  which  amounts  only  to 
a  licence,  ought  to  have  been  pleaded. 

An   action   of  trefpafs   quare  claufumfrsgit  being  brought  fOr  sJrW.Jofli 
breaking  the  clofe  and  eating  the  germins  of  the  plaintiff  there  s''.^- 
gro^*•ing,  it  appeared,  that  the  defendant  claim.ed  under  a  le^fe  for  y.  HigesT 
years,  in  which  there  was  a  refervation  of  the  trees ;  that  forhe  of 
the  trees  had  been  cut  down  ;  and  that  the  germins,  for  the  eating 
of  which  by  the  defendant's  cattle  the  aftion  was  brought,  grew 
from  the  roots  thereof.     It  was  hoMen,  that  as  the  defendant^ 
who  had  a  right  of  depafluring  his  cattle  in  the  clofe,  could  not 
prevent  them  from  eating  the  germins,  the  right  of  eating  them 
might  be   given  in  evidence  upon  the  general  iffiie  j  becaufe  it 
amounted  to  a  denial  of  the  right  of  action. 

If  an  action  of  trefpafs  be  brought  for  taking  a  perfonal  chattel,   i  Inft.  i%%f 
the  defendant  may  upon  the  general  ifiue  give  in  evidence  a  gift  ^'^'  p^"* 
thereof  by  the  own^r  ;  becaufe  this,  which  amounts  to  a  denial  of 
the  plaintiff's  property,  is  a  denial  of  the  right  of  a£tion. 

But  the  taking  of  a  perfonal  chattel  as  a  deodand  cannot  be  str.  6r. 
given  in  evidence  by  the  defendant  in  this  action  upon  the  general  ^[T-^ "' 
iffue  %  becaufe,  as  this  does  not  amount  to  a  denial  of  the  plain « 
tiff's  property,  it  ought  to  have  been  pleaded,  and  then  the  plain- 
tiff would  have  had  an  opportunity  of  giving  an  anfwer  thereto. 

If  one  tenant  in  common  bring  an  a£tion  of  trefpafs  quarc  clau-  Sallc.  if. 
f urn  fregit  againft  another,   the  latter  may  upon  tlie  general  iffue  Haywocyj 
give  in  evidence  that  he  is  tenant  in  common  with  the  plaintiff; 
for  this  amounts  to  a  denial  of  tlie  right  of  action. 

But,  if  one  tenant  in  common  bring  this    a<fliau    againff    a  ib\d, 
ftranger,  the  ftranger  cannot  give  in  evidence  upon  the  general 
iffue,  tliat  J.   N.,   who  is  not  named  in   the  writ,  is  tenant  in 
common  with  the  plaintiff;    becaufe   this  ought  to   have  been 
pleaded  in  abatement, 
^  S  f  2  It 
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t  inft.  i?3.       it  is  in  the  general  true,  that  the  defendant  in  an  a£lion  of  trcf- 

Sailc.  187,    pafg  cannot  give  any  matter  in  evidence  upon  the  general  ilTue, 

la^Mod.       ^y^ich  amounts  to  a  juftification  or  excufe  of  the  a£l  complained 

of,  or  to  a  difcharge  of  the  trefpafs ;  becaufe  every  fuch  matter, 

as  it  does  not  amount  to  a  denial  of  the  right  of  action,  ought  to 

have  been  pleaded. 

Cro.  Eiiz.         A  licence  cannot  be  given  in  evidence  in  this  a£lion  upon  the 

a+c  Taylor  general  iflue  5  becaufe  this  ought  to  have  been  pleaded  in  jufti- 

Bro.  TreVp.     fication. 

pi.  295.     [z  Term  Rep.  168.] 

ilnft,  283.        The  defendant  in  this  action  cannot  give  In  evidence  upon  the 
Keilw.  203.  general  iffue,  that  his  bead  efcaped  into  the  plaintiff's  clofe  through 
the  fence  of  the  plaintiff  which  M^as  otit  of  repair;  becaufe  this 
ought  to  have  been  pleaded  in  excufe. 

But  the  defendant  in  an  a£lion  of  trefpafs  Is  In  divers  cafes 
enabled  by  ftatutes  to  give  the  fpecial  matter  in  evidence  upon  the 
general  iffue,  notwithftanding  it  amounts  to  a  juftification. 

By  the  7  Ja.  i.  c.  5.  it  is  ena£led,  "  That  if  an  adiion  of  tref- 
*'  pafs  be  brought  againft  any  juftice  of  the  peace,  mayor,  or  bailiff 
''  of  any  city  or  town  corporate,  headborough,  portreeve,  confla- 
*'  ble,  tythingman,  or  colle£lor  of  any  fubfidy,  for  any  thing  by  him 
"  done  by  virtue  or  reafon  of  his  office;  or  againft  any  other  per- 
*'  fon,  for  any  thing  by  him  done  in  aid  or  aflitlance  of  or  by  the 
**  commandment  of  eltlier  of  thefe  touching  or  concerning  his 
*■'  office,  it  fhall  be  lawful  for  the  defendant  to  plead  the  general 
**  iffue,  and  to  give  any  fpecial  matter  in  evidence,  which,  had  it 
*♦  been  pleaded,  would  have  been  fufficient  in  law  to  have  dif- 
**  enlarged  fuch  defendant  of  the  trefpafs." 

By  the  11  G.  2.  c.  19.  §  2.  it  is  enabled,  "  That  if  an  a£Hon 

"  of  trefpafs  be  brought  againft  a  perfon  entitled  to  rents  or  fer- 

*^  vices  of  any  kind,  or  his  pr  her  bailiff,  receiver,  or  other  per- 

**  fon,  relating  to  any  entry  by  virtue  of  this  a£l,   or  otherwife, 

"  upon  any  premifes  chargeable  with  fuch  rents  or  fcrvices,  or  to 

**  any  diftrefs  or  feifure,  fale  or  difpofal  of  any  goods  or  chattels 

**  thereupon  ;  it  fliall  be  lawful  for  the  defendant  in  fuch  adlion 

**  to  plead  the  general  iffue,  and  to  give  the  fpecial  matter  in  evi- 

'*  dence,  any  law  or  ufage  to  the  contrary  notwithftanding." 

fSe^alfo  And  without  mentioning  any  other  ftatute  in  particular,  it  may 

^Bi^R*^^    In  the  general  be  obferved,  that  in  almoft  every  ftatute,  which 

»>S4-3  ^*     ^^^  ^^  ^^^^  years  been  made  for  amending  a  highway,  or  for 

doing  any  thing  of  publick  concern,  there  is  a  claufe  to  the  fame 

effea. 

6Mod.i35.       It  is  in  the  general  true,  that  the  defendant  in  an  a^ion  of 

t^y«  V.        trefpafs  cannot  give  a  matter  in  evidence  upon  the  general  iffue, 

""'  ■  which  might  have  been  pleaded  in  bar. 

But  in  forae  cafes  a  matter  which  cannot  be  pleaded  in  bar  of 

an  adtion  of  trefpafs,  may  be  given  in  evidence  by  the  defendant 

upon  the  general  iffue  in  mitigation  of  damages. 

l>o.  Cm.  It  cannot  be  pleaded  in  bar  of  an  a6tIon  of  trefpafs,  that  the  goods 

1(1.  pi.  II.    f^j.  ^ijg  taking  of  which  it  is  biought  have  been  rcftored  to  the 
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plaintiff :  but  this  may  be  given  in  evidence  by  the  defendant  on 
the  general  iffiie  in  mitigation  of  damages;  for  although  the 
plaintiff  be  entitled  to  recover,  he  ought  only  to  recover  damages 
for  taking  the  goods,  and  detaining  them  until  they  were  re- 
ftored. 

If  an  action  of  trefpafs  be  brought  by  a  rightful  executor  againft  12  Mod. 
an  executor  defofi  tort,  the  latter  cannot  plead  payment  of  the  tef-  4't»' 
tator's  debts,  to  the  amount  of  the  affets  which  came  to  his  hands 
in  bar  of  the  aftion :  but  he  may  give  this  in  evidence  upon  the 
general  iffue  in  mitigation  of  damages. 

If  an  aft  ion  of  trefpafs  be  brought  by  a  hufband  for  criminal  la  Mod. 
converfation  with  his  wife,  the  defendant  cannot  plead  a  licence  ^^  ^    ^""^ 
from  the  hu(band,  becaufe  a  hufband  has  not  a  power  to  grant  [But  the 
fuch  licence  in  bar  of  the  a6lion ;  or  that  the  wife  was  a  lewd  hufbaird's 
woman,  becaufe  it  does  by  no  means  follow,  that  he  had  a  right  ""'^'^"^  e.°f' 

,  '  "         not  in  xnifA'* 

to  do  what  he  is  charged  with  having  done  ;  but  he  may  give  ei-  gation  of 
ther  of  thefe  matters  in  evidence  upon  the  general  iffue  in  mitiga-  damages, 
tion  of  damages.  tj,.  ,ft;n„    /-;,  ,•     ''U!— ?f 

o  the  action,  t  ilentmitt  jit  tnjuna. ^ 
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THERE  are  feveral  methods  of  trial  which  have  for  many 
years  been  difcontinued,  of  which  it  would  not  be  foreign 
to  the  prefent  title  to  give  an  account :  but  as  this  has  been  done 
by  divers  authors,  and  nothing  new  can  be  thereto  added,  they 
are  omitted. 

As  divers  things,  which  might  very  well  have  been  treated  of 
under  this  title,  have  already  been  treated  of  under  the  titles 
ABiotis  Local  and  Tranfitoryj  Bill  of  Exceptions^  Evidenccy  and 
Jurors,  it  is  not  neceffary  to  repeat  any  of  thefe. 

Another  thing  which  might  likewife  very  well  have  been  treat- 
ed of  under  this  tide,  namely  Vtrdicl,  (hall  be  treated  of  under 
the  title  VerdiB, 

The  remaining  matter  which  appertains  to  this  title  (hall  be 
arranged  in  the  following  order  : 

(A)  Of  a  Trial  by  the  Court. 

I .  In  the  General. 

1.  Upon  Infpeftion. 

j»  Upon  the  Examination  of  Witncffcs. 

Sf3  (B)  Of 


(B)  Of  a  Trial  by  a  Record. 

(C)  Of  a  Trial  by  a  Certificate. 

(D)  Of  a  Trial  by  a  Jury. 

(E)  Of  a  Trial  at  Bar. 

(F)  Of  a  Trial  at  Nifi  Fr'ms. 

(G)  Of  NGtice.of  Trial. 

(H)  Qf  putting  off  a  I'rial. 

(  I  )  At  what  Time  an   Indictment  may    be  tried 
before  Juftices  of  Oyer  and  'Terminer, 

(K)  Of   the  Manner  of  trying,  where  more  thaii 
one  IlTae  is  to  be  tried. 

(L)  Of  granting  a  new  Trial. 

1.  In  the  General- 

2.  After  a  Trial  at  Bar. 

2.  On  account  of  a  Defecl  or  Miftake  of  tlie  Judge  before 
whom  the  Caufe  was  tried. 

4.  On  account  of  a  Defeft,  MIftake,  or  Fault  of   the  Jury 
by  whom  the  Caufe  was  tried. 

5.  On   account  of  a  Neglecl  or  Miflake  of  a  Counfellour ' 
or  an  Attorney  in  the  Caufe. 

6.  On  account  of   a  Negle61:,  Miftake,  or  Fault  of  one  of 
the  Parties,  or  one  of  his  WitnelTes. 

,  -J-.  In  an  action  of  Ejeilment. 

8.  In  a  Penal  Aclion. 

9.  In  an  Indiament  or  Information. 

(A)  Qf  a  Trial  by  the  Court. 

I.  In  the  General. 

ilaft.  125.    T?  VERY  queftion  of  law  arifing  in  a  caufe  is  to  be  tried  by' 
■■^  the  court,  it  being 'an  univerfal  maxim,  that  cuilihct  in  arte 
Jha  per  ho  e/l  crede-ndim  ;  and  it  being  a  maxim  of  law,  that  ad  quef- 
tiotum  juris  non  refpcndent  juratores. 
jro.Tuai,       'If  a  queftion  arife,   whether  a  certain  fentence  be  a  maxim  of 
f\-  143'        law,  it  is  to  be  tried  by  the  juftices. 

5  Rep.  30.  A  queftion  concerning  the  practice  of  a  court  is  to  be  tried. 

^''''°-  "      by  the  court ;  for  the  pradlice  of  every  court  is  the  law  of  that 

ce.i.'s  cafe.     COUrt. 
liMod.  572,   573. 

Pn.  Trial,        It  IS  thc  provInce  of  the  juftices  to  determine,  what  the  meaning 
^'i  '''t\       of  a  word  or  fentence  in  an  aft  of  rarliament  is. 


Crial  631 

If  a  man,  who  at  the  time  of  his  death   was  fcifcd  of  a  houfe,  i  inft.  56. 
had  any  goods  therein,  his  executors  or  adminiflrators  fhall  have 
a  reafonable  time  to  take  them  away  ;  and  the  jullices  (hall  judge 
what  is  a  reafonable  time. 

The  reafonablenefs  of  a  fine,  which   has  been   affefled  by  the  Uij, 
lord  of  a  manor  on  the  admiiTion  of  a  tenant  to  a  copyhold  eilate, 
fliall  be   determined   by  the  juftices  upon  the  circumftances  of 
the  cafe. 

If  a  queflion  arife  concerning  the  exiflence  of  a  general  cuflom,  Bro.  Trial, 
it  is  to  be  tried  by  the  juftices i  becaufe  every  general  cuitom  is  a  P''  '^' 
part  of  the  common  law.  ,  57j. 

It  is  in  the  general  true,  that  a  quefllon  concerning  the  exiftence  Bro.  Trial, 

of  a  cuftom  of  a  particular  place,  is  to  be  tried  by  a  jury.  P^-  ^43* 

But,  if  a  queftion  arife  concerning  the  exiftence  of  a  cuftom  of  i  inft.  74. 

the  city  oi  Lofidotiy  it  is,  unlcfs  the  corporation  be  interefted  in  ^RoHAtr. 

the  eftablifiiment  of  the  cuftom,  to  be  tried  by  the  certificate  of  ^'^^'  ^^'■" 
the  mayor  and  aldermen. 

A  queftion  concerning  the  legal  efFecl  of  a  deed  is  to  be  tried  i  Inft.  215. 

by  the  court ;  becaufe  this,  which  depends  upon  the  conftru6lion  ^''°"  Condi- 

r  ^1       J       J      •  n.-  r  1  tion.pl.iS^. 

ot  the  deed,  is  a  queltion  01  law.  2Fre(:ra.  146, 

If  a  queftion  arife,  whether  a  deed  have  been  fealed  and  de-  ,  inft.  2^5, 
livered,  this,   it    being   a    queftion  of  facl:,  is  to  be  tried  by  a 
jury.  ' 

It  is  the  province  of  a  jury  to  try,  whether  a  rafure  or  interline-  Uid. . 
ation  in  a  deed  were  made  before  che  delivery  of  the  deed,  this  be- 
ing a  queftion  of  facl. 

But,  if  the  queftion  be,  whether  the  rafure  or  interlineation  in  a  u-j, 
deed  be  of  a  thing  material,  it  is  to  be  tried  by  the  court ;  becaufe 
this  queftion,  which  depends  upon  the  conftrudtion  of  the  deed, 
is  a  queftion  of  law. 

2.  Upon  Infpe£lIon. 

[Trial  by  infpe£lion,  or  examination,  is,  when  for  the  greater  3  Bi  Corem. 
expedition  of  a  caufe,  in  fome  point  or  iflue,  being  either  the  SS^- 
principal  queftion,  or  arifing  collaterally  out  of  it,  but  being  evi- 
dently the  object  of  fenfe,  the  judges  of  the  court,  upon  the  telli- 
mony  of  their  own  fenfes,  fliall  decide  the  point  in  difpute.  For, 
where  the  affirmative  or  negative  of  a  queftion  is  matter  of  fuch 
obvious  determination,  it  is  not  thought  neceftary  to  lummon  a  jury 
to  decide  it,  who  are  properly  called  in  to  inform  the  confcience  of 
the  court  in  refpedt  of  dubious  fa^ls  :  and  therefore  when  the  faCt^ 
from  its  nature,  muft  be  evident  to  the  court,  either  from  ocular  de- 
monftration  or  other  irrefragable  proof,  there,  the  law  departs 
from  its  ufual  refort,  the  verdidi  of  twelve  men,  and  relies  011  the 
judgment  of  the  court  alone.  J 

If  a  perfon  would  avoid  or  reverfe  an  aft,  becaufe  it  was  done 
during  his  nonage,  the  queftion,  whether  he  were  of  full  age  at  the 

S  f  4  time 
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time  it  was  done,  Is  fometimes  to  be  tried  by  a  jury,  at  other  limes 
by  the  court  upon  infpeiSlion  of  the  perfon. 
t  Tnft.  380.       If  the  a£V,  which  a  perfon  would  avoid,  becaufe  it  was  done 
J  Sid.  322.    during  his  nonage,  were  an  aiSl  in  paisy  the  queftion,  whether  he 

were  of  full  age  at  the  time  it  was  done,  is  to  be  tried  by  a  jury. 
I  luft.  380.  But,  if  a  perfon  would  avoid  or  reverfe  a  judicial  a6t  becaufe  it 
was  done  during  his  nonage,  the  queftion,  whether  he  were  of  full 
age  at  the  time  it  was  done,  is  to  be  tried  by  the  court  upon  infpec- 
tion  :  for  every  judicial  a£l:  (hall  be  intended  to  have  been  rightly 
done  until  the  contrary  appear ;  and  it  is  more  proper,  that  it 
ihould  be  tried  by  the  court  than  by  a  jury,  whether  the  a£l  were 
rightly  done. 
2j,ii.  An  a6l  in  pais,  which  is  voidable  becaufe  it  was  done  during 

nonage,  may  be  tried  by  the  court  upon  infpeftlon,  after  the  party 
who  would  avoid  or  reverfe  it  is  of  full  age. 
1  Bulftr.  There  is  fome  difagreement  in  the  books  as  to  the  point :  but 

ao6.  it  feems  to  be  the  better  opinion,  that  a  judicial  a£l  cannot  be 

iSid.vi°*   tried  by  the  court  upon  infpe6tion,  after  the  party  who   would 
avoid  or  reverfe  it  is  of  full  age. 

1  inft.  380.       If  there  have  been  a  trial  by  the  court  upon  infpedlion  during 
Cro.Ja.  50.  tJje  nonage  of  a  perfon,  and  he  be  recorded  to  be  within  age,  a 

judicial  a6l  may  be  avoided  or  reverfed  by  him  after  he  is  of  full 

age,  becaufe  it  was  done  during  his  nonage. 
Moor,  189.        If  the  conufee  delay  the  engrolTmg  of  a  fine,  of  which  an  infant 
Cro.  ja.       js  conufor,  the  cpurt  will  at  the  prayer  of  the  infant  try  his  age  by 

infpedllon,  in  order  to  prevent  him  from  being  precluded  fron; 

bringing  a  writ  of  error,  in  cafe  he  fliould  be  of  full  age  before 

the  fine  is  engrofTed. 
Cro.  Eliz.  If  a  writ  of  error  be  brought  to  reverfe  a  fine,  and  the  erroj* 

6 '6-  afllgned  be  nonage  of  the  plaintiff  in  error  at  the  time  of  levying 

shoT"^'      *^^  ^"^'  '^^  queftion,  whether  he  be  of  full  age,  is  to  be  tried  by 

2  Roll.  Abr.  the  court  upon  infpe£tion. 

572.  pi.  2.    9  Rep.  30. 

1  laft.  380.        If  a  writ  of  error  be  brought  to  reverfe  a  recovery  by  default  in 

a  real  a£lion,  and  the  error  affigned  be  nonage  of  the  plaintiiF  in 

error  at  the  time  of  fufFering  the  recovery,  the  queftion,  whether 

he  be  of  full  age,  is  to  be  tried  by  the  court  upon  infpedlion. 

1  Sid.  322.        But,  if  a  recovery  have  been  fuffered  againft  the  attorney  of  a 

R^b^  f*        pejfon,  and,  upon  a  writ  of  error  brought  to  reverfe  it,  the  error 

1  Lev.  142.  afiigned  be  nonage  of  the  plaintiff  in  error  at  the  time  of  making 

the  warrant  of  attorney,  the  queftion,  whether  he  be  of  full  age  is 
to  be  tried  by  a  jury  -,  becaufe,  the  making  of  the  letter  of  attorney 
was  an  a£l  in  pais. 
JO  Rep.  43.  If  an  audita  querela  be  brought  to  avoid  a  recognizance,  becaufe 
Mary  Por-  [^  ^^^  entered  into  during  the  nonage  of  the  plaintiff,  the 
ca"fl°Carth.  qucftion,  whether  he  be  of  full  age,  is  to  be  tried  by  the  court 
27S,  279.      upon  infpeftion. 

2  Roll.  Abr.       It  is  laid  down  in  one  book,  that  if  in  an  a£lion  of  account  iffue 
57Z.  pi.  9,    \jQ  joined  upon  the  plea  of  infancy,  the  queftion,  whether  the  de- 
fendant 
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fcndant  be  of  full  age,  is  to  be  tried  by  the  court  upon  Jnfpec- 
tion. 

But  it  is  in  another  book  laid  down,  that  the  queftion,  whether  i  inft.  3S0, 
a  perfon  be  of  full  age,  is  always  to  be  tried  by  a  jury,  unlefs  the 
validity  of  a  judicial  a£l  depend  upon  the  queftion. 

In  an  appeal  of  maihem  the  court  may,  at  the  prayer  of  the  Bro.  Appeal, 
defendant,  try  upon  infpedion  of  the  part,  whether  there  be  a  gj  ^^^jg, 
maihem.  pi.  57.  2  Hawk.  pi.  c.  c.  23.  §  27. 

As  the  court  have  a  power,  in  cafe  the  defendant  in  an  appeal  Bro.  Trial, 
of  maihem  pray  It,  to  try  upon  infpedlion  of  the  part  whether  ^^'J"^'. 
there  be  a  maihem,  the  plaintiff  in  an  appeal  muft  always  appear  p]_  crc^?. 
in  perfon,  that  the  court  may  have  an  opportunity,  in  cafe  it  fhould  \  27. 
be  fo  tried,  of  infpedling  the  part. 

If,  where  the  trial  is  by  the  court  upon  infpedlion,   there  be  a  a  Roll.  Abr. 
doubt  upon  infpe£ting,  the  court  has  a  power  of  requiring  or  re-  573- pJ*  a* 
ceiving  other  evidence. 

If  the  queftion  whether  J.  S.  be  of  full  age  is  tried  by  the  court  ii^j. 
upon  infpedlion,  J.  S.  may  at  the  time  of  infpe<Stion  be  examined 
by  the  court  upon  a  voir  dire  concerning  his  age. 

An  audita  querela  being  brought  to  avoid  an  execution  upon  a  Carth.  27S, 
recognizance,  and  the  age  of  the  recognizor  being  tried  by  the  ^''|'  ^^^^ 
court  upon  infpe£lion,  the  court  examined  his  mother  and  another  z  RoII.  Air, 
M'itnefs  concerning  the  age  of  the  party  infpefted ;  who  both  S73'Pl'4'- 
fwore  that  he  wa§  not  of  full  age.  The  court,  being  ftill  doubt- 
ful, ordered  a  copy  of  the  regifter  of  the  parifti  where  he  was  born 
to  be  produced. 

If  the  court  upon  infpe£llng  the  part  in  an  appeal  of  maihem  Bro.  Appeal, 
be  doubtful  whether  there  be  a  maihem,  a  writ  may  be  awarded  ^*  '^^i, . 
to  the  (heriff,  to  return  fome  able  phyficians  and  furgeons  for  the  pi.  ^y.     ' 
better  information  of  the  court.  »  Hawk.  Pi.  c.  c.  23.  §  2-. 

[If  a  man  be  found  by  a  jury  an  idiot  a  nativitate^  he  may  come  9  Rep.  x\. 
in  perfon  into  the  Chancery  before  the  chancellour,  or  be  brought 
there  by  his  friends,  to  be  infpedled  and  examined,  whether  idiot 
or  not :  and  if,  upon  fuch  view  and  inquiry,  it  appears  be  is  not 
fo,  the  verdift  of  the  jury,  and  all  the  proceedings  thereon,  arc 
utterly  void,  and  inft^ntly  of  no  effedl. 

Upon  a  writ  of  error  from  an  inferior  court,  that  of  Lynn^  the  Cro.  £!«. 
error  afligned  was,  that  the  judgment  was  given  on  a  Sunday,  it  *»?• 
appearing  to  be  on  26th  February,  26  Eliz.  and  upon  infpe£lion 
of  the  almanacks  of  that  year  it  was  found,  that  the  26th  of 
February  in  that  year  atlually  fell  on  a  Sunday  :  this  was  held  to 
be  a  fuflicient  trial,  and  that  a  trial  by  jury  was  not  neceflary,  al- 
though it  was  an  error  in  fact  j  and  fo  the  judgment  was  re- 
verfsd.] 

If  the  court  after  having  infpcded,  and  receiving  other  cvi-  Bro.  Trial, 
dence,  be  ftill  doubtful,   it  has  a  power  of  rcfufing  to  determine  P'-  ^°' 
the  matter  in  queftion,  and  may  fend  it  to  be  tried  by  a  jury. 
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3.  Upon  the  Examination  of  WitneiTes. 

a  Rep.  5:.  Evei'y  queflion,  which  arifes  upon  a  challenoje  to  the  array  of 
Abijot  of  the  jury,  is  to  be  tried  by  the  court  upon  the  examination  of  wit- 
^^na'scaf^"  "^^^s  i  for  unlefs  every  fuch  quellion,  aUhough  it  depend  upon  a 

matter  of  fa6l,  be  fo  tried,  there  would  be  a  delay  of  juftice. 
Cro.  Eliz.  If  a  quellion  arife,  whether  a  piece  of  written  evidence  were 

*«6.  delivered  by  one  of  the  parties  to  the  jury  after  they  went  from 

§^"^\_     '     the  bar,  it  is  to  be  tried  by  the  court  upon  the  examination  of 

•witnefles. 
9  Rep.  30.  The  defendant  pleaded,  that  the  plaintiff  who  had  appeared  by 
s^''''°'^M  attorney  was  dead.  Hereupon  a  perfon  came  into  court,  and  faid 
ceila  s  cafe'  he  was  the  plaintiff.  This  being  denied  by  the  defendant,  it  was 
Bro.  Exam,  holden  to  be  a  proper  queftion  for  the  determination  of  the  court 
pi'  35'         upon  the  examination  of  the  attorney,  whether  this  were  the  perfon 

for  whom  he  had  appeared. 
Bro.  Tri?!,        If  in  a  writ  of  dower  the  iflue  be^  whether  the  hufband  of  the 
p'.  3^-  woman  claiming  dower  be  living,  the  iflue  is  to  be  tried  by  the 

'    ^^  ^°'    court  upon  the  examination  of  witnefles. 

«ro.  Trial,  If  an  appeal  be  brought  by  a  woman  of  the  death  of  her  huf- 
J*-  9^-  band,  and  the  defendant  plead  that  the  hufband  is  living,  and  ifliae 
9    ep.  30.     j^g  thereupon  joined,  the  iflue  is  to  be  tried  by  the  court  upon  the 

examination  of  witneffes. 
-Rc!l.  Abr.  If  a  queilion  arife  concerning  a  fa£l:  fuggeftd  to  have  been 
578.  pi.  13.  Qone  beyond  the  feas,  it  is  to  be  tried  by  the  court  upon  the  ex- 
p  .  4.  p  .  jjmination  of  witnefles  ;  for  a  jury  cannot  be  fuppofed  to  have  any 
knowledge  either  of  the  fa£J,  or  of  the  witneflTes  who  may  be  ad- 
duced to  prove  it. 
Bro.  Trial,  If  Upon  a  trial  by  the  court  of  a  queftion  of  faft  upon  the  ex- 
f\  60.  amination  of  witnefles  the  court  be  doubtful,  it  has  a  power,  pro- 

vided it  be  not  fuggefted  that  the  fadl  was  done  beyond  the  feas^ 
of  fending  the  queftion  to  be  tried  by  a  jury. 

(B)  Of  a  Trial  by  a  Record. 

9  Rep.  ■JO.  T^  VERY  queftion  arifing  in  a  caufe  concerning  a  matter  of  re- 
Abbot  of  i-rf  cord,  is  to  be  tried  by  the  record;  becaufe  a  record  imports 
ceuTscafer  ^"  itfclf  fuch  Verity,  that  an  averment  contrary  thereto  is  not  to 
1  inft.  117.  be  received.  The  receiving  of  fuch  averment  would  moreover  be 
jenk.  Cent,  attended  with  great  inconvenience  ;  for  if  one  averment  could  be 
*^'  received  to  contradift  a  record,  another  might  be  received  to  con- 

tradict the  fecond  record,  and  fo  it  might  go  on  ad  irtfinitiiw. 
Bro.  Trial,         If  an  ifllie  be  joined  upon  the  plea  of  mil  tiel  record,  it  is  to  be 
P'„^°-    ,     tried  by  the  record. 

574* 

Trial  per  If  a  queftion  arife  concerning  a  privilege  claimed  by  a  city  or 

Pais,  15.      borough  under  a  charter,  it  is  to  be  tried  by  the  record  of  the 
charter. 

The 
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The  queftlon,  whether  a  man  be  an  attorney  of  a  court,  is  to  Str.  76. 
be  tried  by  the  record  in  which  the  attornies  of  the  court  are  en-  c^J^®*^  g'^ 

rolled.  Trial,  pi.  6.  Ld.  Raym.  1173. 

The  queftion,  whether  an  original  writ  were  fued  out,  is  to  be  Hob.  24^, 
tried  by  a  jury  ;  becaufe  the  writ  is  not  recorded,  until   a  return  ^^'"  ^* 

,  /    .V.        /  Stafford, 

be  made  thereto. 

If  the  queftion  be  general,  whether  a  defendant  did  appear,  it  Cro.  Eliz. 
is  to  be  tried  by  the  record;  becaufe  the  aopearance  oui^ht  to  be  '3«- 

.•'  .  *  '  ®  Hoe  V. 

entered  upon  the  record.  Marfhai, 

But,  if  the  queftion  be,  whether  a  defendant  appeared  at  a  day  uitj, 
certain,  it  is  to  be  tried  by  a  jury  :  for  it  is  not  ncceffary,  that  the 
day  of  appearance  fhculd  be  entered  upon  the  record, 

[In  cafe  of  an  alien,  whether  alien  friend,  or  enemy,  (liall  be  6  Rep.  53. 
tried  by  the  league  or  treaty  between  his  fovereign  and  our's,  for  s'^'-^o"'™* 
every  league  or  treaty  is  of  record.  ^^'' 

So,  whether  a  manor  be  held  in  ancient  demefne  or  not,  (hall  9  Rep-  3i« 
be  tried  by  the  record  oi  dome/day  in  the  king's  Exchequer.] 

If  the    queftion    be,  whether    a   perfon   were  rendered    at    a  Hob.  -210^ 
day  certain  in  difcharge  of  his   bail,   it  is  to   be   tried    by   the  ^'^'by  »• 
record  ;  becaufe  the  day  of  the  render  ought  to  be  entered  upon      ""'"£• 
the  record. 

If  the  queftion  be,  whether  a  deed  be  enrolled,  it  is  to  be  tried  4  Rep.  71. 
by  the  record  of  enrolment.  Hynde'scafe. 

But,  if  the  queftion  be,  at  what  time  a  deed  was  enroHe^,nt  is-4  Rep.  71. 
to  be  tried  by  a  iury ;  becaufe    it    is    not  neceflary,  nor  was  it  ''^y"''^"^ 

r  11^-1-  •       *     1  •  r  If  cafe.  2  RoU. 

formerly   the    practice,    to    mention    the    time   or    enrolling   a  Rep.  219. 
deed.  , 

If  the  queftion  be,  whether  J.  S.  were  flierifr  of  the  county  of  9  Rep.  31. 
^.  it  is  to  be  tried  by  the  record  ;  becaufe  every  flieriff  is  ap-  ^^^"'^  ^ 
pointed  by  letters  patent,  which  are  always  recorded.  celia's  cafe.' 

But,  if  the  queftion  be,  whether  J.  N.  were  under- fherifF  to  Bro.  Trial, 
y.  S.  it  is  to  be  tried  by  a  jury  j  for  the  appointment  of  an  under-  ?'•  ^^3- 
iherifF  is  never  recorded. 

If  a  fherifF,  after  having  returned  a  cepi  corpus, -plezd   to  an  2RoII.Abr, 
aftion   of  efcape,  that  the  party  never  was  in  his  cuftody,   the  574-  pi-  7* 
queftion,  whether  the  party  was  ever  in  the  (heriff's  cuftody,  is  to 
^  be  tried  by  the  record  of  the  return. 

But,  if  a  (heriff,  who  arrefted  J.  S.  return  fiov  efl  inventus,  the  2  Roli.Abr. 
queftion,  whether  J.  S.  were  arrefted,  is  to  be  tried  by  a  jury  ;  be-  574-  p'*  8. 
caufe  it  depends  upon  the  truth  of  the  return,  and  not  upon  the 
import  thereof. 

If  a  man  juftify  the  having  done  a  thing  as  a  juftice  of  the  2Roii.AbE, 
peace,  the  queftion,  whether  he  were  a  juftice  of  the  peace,  is  to  574-  pi-9' 
be  tried  by  the  record  of  the  commiflion  of  peace 

If  the  queftion  be,  whether  a  perfon  have  a  right  to  a  peerage  Ld.  Raym. 
under  a  writ,  it  is  to  be  tried  by  the  record  of  the  writ :  but,  if  the  '4-    Rex  v- 
queftion  be,  whether  a  perfon  have  a  right  to  a  peerage  by  defcent,  ij^^^od.  ^7. 
it  is   to  be  tried  by  a  jury :  for  it  can  never  appear  from  the  re- 
cord, that  the  perfon  claiming  the  peerage  is  defcended  from  the 
perfon  who  was  firft  created  a  peer. 
~  If 
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Palm.  544.       If  a  matter  of  record  be  alleged  merely  by  way  of  inducement 

iJ'gg  *•        to  a  matter  of  fadt,  the  trial  is  to  be  by  a  jury  ;  for  the  queftion 
Wharton.       •      ,-     1        r    •  •  ..         r  j 

in  iuch  cafe  is  not  concerning  a  matter  01  record. 

Trial  per  If  a  qucflion  aiife  concerning  a  decree  of  the  court  of  Chan- 

Pais,  156.     eery,  it  is  to  be  tried  by  a  jury  ;  the  court  of  Chancery,  quaUnus  % 

court  of  equity,  not  being  a  court  of  record. 

Bro.  Fail,  of      If  a  rccord  be  pleaded,  and  an  iffue  be  joined  upon  the  plea  of 

Record,     ^   jitil  ticl  rccord,  a  day  is  given  to  bring  in  the  record. 

Jbid.  If  the  record  be  a  record  of  the  court  in  which  it  is  pleaded, 

and  it  be  not  brought  In  at  the  day,  this  is  a  failure  of  record  ;  be- 

caufe  it  was  in  the  power  of  the  party  to  bring  it  in. 

Bro.  Fail,  of       If  the  rccord  pleaded  be  a  record  of  a  fuperior  court,  and  it  be 

Record,        j^Qt  brought  in  at  the  day,  this  is  a  failure  of  record  ;  becaufe,  as  a 

^  *  ^'  certiorari  could  not  be  fent  from  the  court  in  which  it  is  pleaded 

for  removing  the  record  of  a  fuperior  court,  it  was  Incumbent 

upon  the  party  who   pleaded  the  record  to  bring  it  in.     It  was 

moreover  in  his  power   to    remove    the  record   by  a  certiorari 

into    the   court  of  Chancery,  and  afterwards  to  bring  it,  by  a 

viittimuSf  from  the  court  of  Chancery  into  the  court  in  which  it  is 

pleaded. 

j^j.  But,  if  the  record  of  an  inferior  court  be  pleaded,  and  a  ccT" 

tiorari  have  been  fued  out  from  the  court  in   which  it  is  pleaded 

to  the  inferior  court,  and  the  record  be  not  returned  at  the  day, 

this  is  not  a  failure  of  record  ;  becaufe  the  party  who  pleaded  the 

record,  has  not  been  guilty  of  negle6l :  but  it  Is  his  duty  to  fue 

out  an  alias  certiorari^  and  afterwards  a  pluries,  and  fo  to  continue 

procefs,  until  the  record  is  returned. 

Bro.  Fall,  of       Although  fome  part  of  the  record  pleaded  be  not  fet  out,  this 

Record,        jg  not  a  failure  of  record  ;  for  it  is  not  neceflary  that  any  more 

^  '  '*'  fhould  be  fef  out  by  the  party  who  has  pleaded  a  record  than  is 

material  for  him. 
7i;i.  If  a  man  plead  a  record  of  a  recovery  of  one  acre,  and  the 

record  brought  in  Is  of  a  recovery  of  two  acres,  this  is  not  a  failure 
of  record  ;  for  if  two  acres  were  recovered,  one  certainly  was. 
ihid.  If  a  man  declare   upon  a  recognizance  of  J.  S.  and  it  appear 

from  the  record  brought  in,  that  J.  S.  and  J.  ^.  were  jointly 
and  feverally  liable  for  the  whole  fum  mentioned  in  the  re- 
cognizance, this  Is  not  a  failure  of  record  ;  it  being  fufficient  to 
ihew,  that  J.  S.  was  liable  for  the  whole  fum  mentioned  in  the 
recognizance. 

A  variance  In  the  record  brought  In  from  the  record  pleaded,  in 
an  immaterial  part,  is  not  a*failure  of  record. 
Bro.  Fall,  of       If  a  record  of  outlawry  of  the  plaintiff  at  the  fult  of  ^.  $.  be 
Record,        pleaded,  and  the  record  brought  In  be  of  outlawry  of  the  plalntlfF 
at  the  fuit  of  J.  N.  this  Is  not  a  failure  of  record  ;  for  the  material 
queftion   is,   whether  there   be  a  judgment  of  outlawry  of  the 
plaintiff,  and  not  at  whofe  fuit  the  judgment  was. 
Hob.  179.         If  the  record  brought  in  vary  from  the  record  pleaded  as  to  a 
v?H^i^^"     continuance,  this  is  not  a  failure  of  record  ;  the  continuance  not 
*^'     being  a  material  part  of  the  record, 

But 
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l5ut   a   vatlance  In  the  record   brought  in    from   tbc  record 
pleaded,  in  a  material  part,  is  a  failure  of  record. 

If  a  man  plead  a  record  of  a  recovery  againft  him  by  the  name  iBarn.  5','5. 
of  Curphey,  and  the  record  brought  in  be  of  a  recovery  againft  a  ^ ig'^'on  v. 
perfon  of  the  name  of  Scurjfeey  this  is  a  failure  of  record  •,  becaufe    ^"'  * 
it  does  not  appear  to  be  a  recovery  againft  the  fame  perfon. 

And  for  the  fame  reafon,  if  a  record  of  outlawry  of  the  plaintiff  Bro.  Fail,  of 
by  the  name  oi  J.  S.  knight  be  pleaded,  and  the  record  brought  in  ^«^<=ord, 
be  of  outlaw^ry  of  the  plaintiff  by  the  name  of  jf.  S.  Efq.  this  is  a 
failure  of  record. 

If  the  record  of  outlawry  brought  in  vary  from  the  record  of  Dyer,  187. 
outlawry  pleaded,  as  to  the  day  of  the  exigent^  this  is  a  failure  of 
record,  the  day  of  the  return  of  the  exigent  being  material. 

But,  if  a  record  of  one  day  of  a  term  be  pleaded,  and  a  re-  Hob,  209. 
cord  of  another  day  of  the  fame  term  be  brought  in,  this  is  not  a  ^^".1 "' 
failure  of  record  ;  becaufe,  as  a  whole  term  is  but  one  day  in  the  Havdr,  290. 
eye  of  the  law,  the  variance  is  not  material. 

If,  however,  the  ftate  of  the  pleadings  be  fuch,  that  the  party,  Bro.  Fall,  of 
who  has  pleaded  a  record,  ought  to  (hew  the  precife  day  of  the  R«"rd, 
term  of  which  it  is,  and  the  record  brought  in  be  of  a  different  ^ '  ^  * 
day,  this  a  failure  of  record ;  notwithftanding  it  be  a  record  of  the 
fame  term. 

The  confequence  of  a  failure  of  record  is,  that  judgment  is  i^ro.  Fall. of 
given  againft  the  party  who  pleaded  the  record.  Record, 

(C)  Of  a  Trial  by  a  Certificate. 

rT~'HE  trial  by  certificate  is  allowed  in  fuch  cafes,  where  the  sBI.Comm- 

■*•  evidence  of  the  perfon  certifying  is  the  only  proper  cri-  332* 
tcrion  of  the  point  in  difpute.  For,  when  the  fa£l:  in  queftion  lies 
out  of  the  province  of  the  court,  the  judges  muft  rely  on  the 
folemn  averment  or  information  of  perfons  in  fuch  a  ftation,  as 
affords  them  the  moft  clear  and  competent  knowledge  of  the 
truth.  Ae  therefore  fuch  evidence  (if  given  to  a  jury)  muft 
have  been  conclufive,  the  law,  to  fave  trouble  and  circuity,  per- 
mits the  fa£l  to  be  determined  upon  fuch  certificate  merely.] 

It  is  in  the  general  true,  that  if  a  queftion  arife  in  a  temporal 
court,  concerning  a  matter  which  is  only  triable  in  a  fplritual 
court,  it  muft  be  fried  by  the  certificate  of  the  ordinary. 

And  fuch  queftion  cannot  be  tried  by  the  certificate  of  a  deputy  S  Re?.  68, 
to  the  ordinary,  unlefs  the  ordinary  be  out  of  the  realm  in  the  i'vsVa°e^ 

king's  fervice.  r  Imt.  134.  Bro.  Certif.  de  Evefque,  pi.  30. 

But,  if  a  biflioprick  be  vacant,  a  queftion  which  is  triable  only  iRcH.  Abr. 

In  the  biftiop's  court,  maybe  tried  by  the  certificate  of  the  guar-  ''•'°*  ^^ 

dian  of  the  fpiritualties.  ^ ' 

If  a  matter  which  is  only  triable  in  a  fpiritual  court  be  plended  En.  Certif. 

in  abatement  of  an  adion  in  a  temporal  court,  it  is  not  to  be  tried  ^^  Kvefquc, 

by  the  certificate  of  the  ordinary,  becaufe  I'uch  tri-.i  -svould  not  jk"'.  Abr. 

in  this  cafe  be  pereinptory.  c?i,  pi.  3. 

The 
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1  Show.  53.  The  queflion,  at  what  time  an  acfl,  which  is  only  triable  ill  a 
HiiiT.  fpiritual  court,  was  done,  is  not  in  the  general  to  be  tried  by  tlie 

NoY""ii      certificate  of  the   ordinary.     But,   if  the    time  of  doing  an  a£l, 

which  is  only  triable  in  a  fpiritual  court,  be  material,  fuch  queflion 

is  to  be  tried  by  the  certificate  of  the  ordinary. 
Bro.  Baft.  If  a   queftioa    arife  in  a   temporal    court  concerning  fpecial 

pi.  17.  pi.  baftardy  •,  namely,  whether  J.  S.  was  born  before  his  father  and 
^.^■'-   u  u^'  mother  were  married  ;  it  is  not  to  be  tried  by  the  certificate  of  tlie 

It  would  be  ...  .  ^  , 

highly  im-  ordinary  ;  becaufe  the  marriage  being  admitted,  the  queflion  con- 
propertore-  ccming  the  time  of  birth  of  J.  S.  may  be  properly  tried  in  the 
ofVaueft'on  temporal  court. 

of  fpecial  baftardy  to  the  ordinary  j  who,  vvhc'.her  the  child  be  born  before  or  ai'ter  marriage,  will  be 
fure  to  certify  him  legitimate.] 

Bro.  Baft.  It  was  formerly  holden,  that  if  a  queflion  arofe  in  a  temporal 

pi.  9.  pi.17.  court  concerning  general  baflardy  j  namely,  whether  the  father 

*  *  ^^'  and  mother  of  J.  S.  were  married  ;   it  v/as  in  the  general  to  be 

tried   by   the    certificate   of   the   ordinary ;  becaufe    a    queflion 

concerning   the   validity  of  a  marriage  can  be  oniy  tried  in  z 

fpiritual  court. 

:6ro.  Baft.         But  it  was  at  the  fame  time  holden,  that  if  the  queflion  did  not 

pi.  3.pi.  9.    arife  before  the  death  of  the  perfon   whofe  legitimacy  was  in 

queflion,  it  might  be  tried  in  a  temporal  Court. 
J  Show.  50.  And  it  has  been  for  many  years  holden,  that  the  queflion, 
Allen  V.  whether  there  has  been  a  marriage  in  fa£l,  is  in  all  cafes  triable  in 
Salk^Ai?.  ^  temporal  court ;  for  that  the  certificate  of  the  ordinary  is  never 
necefiary,  unlefs  the  queftion  be  whether  the  father  and  mother 
were  lawfully  married. 
Bro.  Baft.  It   follows,  that   as  the  plea  of  tie  unques  accouple  in  loyal  matri" 

pi*  9-  moniey  which  is  the  only  plea  whereby  the  lawfulnefs  of  a  mar- 

■iLty^Vi.  ^^^g^  can  be  put  in  iflue,  is  only  to  be  pleaded  in  a  real  action  ; 
the  certificate  of  the  ordinary  is  not  at  this  day  neceffary  in  a  per- 
fonal  or  mixed  a£lion. 
1  Lev. 41.  Inaction  of  debt  upon  a  bond,  conditioned  for  the  payment  of 
Baffet  V.  ^  {•^^  q£  nioney  to  the  plaintiff  upon  the  day  of  his  marriage,  the 
Bro.  Baft,  defendant  pleaded  tie  tinques  loyalement  marrie.  liTue  being  joined 
pi.  9.  upon  this  plea,  there  was  a  verdidl  for  the  plaintiff.     In  arrefl  of 

Salk.437.     judgment  it  was  infifled,  that  the  lawfulnefs  of  the  marriage 
ought  not  to  have  been  tried  by  a  jury.     But  by  the  court — The 
material  part  of  this  ifTue  is  married  or  not.     The  plaintiff  might 
have  demurred  to  the  defendant's  plea,  on  account  of  the  word 
loyalement  being  therein  contained.     As  he  did   not  demur  but 
pleaded  to  ifTue,  and  as  this  is  a  perfonal  a£lion,  wherein  the  law- 
fulnefs of  a  marriage  cannot  properly  come  in  queflion,  the  trial 
was  well  enough, 
ilnft.  133.       If  a  queflion  arife  in  a  temporal  court,  whether  J.  B.  be  under 
a  fentence  of  excommunication,  it  is  to  be  tried  by  the  certificate 
of  the  ordinary. 
Bto.  Trial,        If  a   queflion  arife    in    a    temporal   court,  whether  J.  S.    be 
t1.31.pl. 53-  divorced  from  his  wife,  it  is  to  be  tried  by  the  certificate  of  the 
ordinary.  ^^^^^^ 

5  " 
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Wherever  tl^e  certificate  of    the  ordinary  is  neceflary  to  the  Cro.  Eiiz. 
trial  of  a  queftion  in  a  temporal  court,  it  is  alfo  neceflary  that  7^9-  Baker 
the  certificate  be  pofitive   as   to  the  fa£l  certified  •,  becaule  the  aRoif.Ab'r. 
temporal  court  cannot  determine  upon  any  fpecial  matter  therein  591. 
contained. 

In  an  a£lionof  dower  iflue  was  joined  upon  the  plea  of  fie  unques  i  Barn.  i. 
occouple  in  loyal  matrimonie.     The  ordinary  being  written  to  by  the  E^fteriy  t, 
court,  he  certified  the  evidence  adduced  before  him  to  prove  the  "^•^^'^' 
hwfulnefs  of  the  marriage  ;  but  he  did  not  certify  pofitivcly  that 
the  parties  were  lawfully  married.      Upon  a  motion  as  of  courfe 
for  judgment  for  the  demandant,  the  court  refufed  to  give  judg- 
ment ;  and  faid  it  might  be  moved  upon  notice  of  motion  to  the 
tenant,  who  would  then  have  an  opportunity  of  objecting  to   the 
fufhciency  of    the    certificate.     The    certificate    was  afterwards 
amended  by  returning   the   fa£t    inftead   of  the   evidence  5  and 
judgment  was  given  for  the  demandant. 

But,  if  the  certificate  be  pofitive  as  to   the  fa£l  certified,  it  is  Bro.  Baft, 
fufficient,  notwithftanding  the  evidence  upon  which  the  ordinary  P  j^^Jj  ^j^_ 
founded  his  opinion  be  therein   contained  j  inafmuch  as  this  is  to  59,,  pi.  4.'  .• 
be  rejedled  as  furplufage.  pi-  6. 

It  is  not  neceflary  for  the  ordinary,  who  certifies  that  two  par-  Cro.  Car. 
ties  were  joined  together  in   lawful  matrimony,  to  mention  the  35.'- 
day  or  place  of  the  marriage;   becaufe  his   certificate,  provided  ^Enfiel^. 
it  be  pofitive  as  to  the  fa£l  certified,  is  conclufive.  a  Roil.  Abr.  591.  pi.  3. 

[Ability  of  a  clerk  prefented,  admijfion^  injlitiition^  and  depriva-  sBlComm. 
tion  of  a  clerk,  (hall  be  tried  by  certificate  from  the  ordinary  or  33^.^  ^  ^^ 
metropolitan,  becaufe  of  thefe  he  is  the  moll  competent  judge  :  but  show.'p.c. 
ifidticlion  fhall  be  tried  by  a  jury,  becaufe  it  is  a  matter  of  publick  88.  2  Roll. 
notoriety,  and  is  Hkewife  the  corporal  invefliture  of  the  temporal  ^^^"q^I* 
profits.  Re/igfiation  of  z  benefice  may  be  tried  in  either  way  j  but 
it  feems  moft  properly  to  fall  within  the  bifhop's  cognizance.] 

If  a  queftion  arife  concerning  the  exidence  of  a  cuftom  of  the  i  '"<*■  74« 
city  of  London,  it  may  in  the  general  be  tried  by  the  certificate  of  5-,,,^'ho.''^' 
the  mayor  and  aldermen.  [4  Buir.  2248.3 

But  unlefs  the  party,  who  defires  to  have  a  quefl:ion  concerning  i  Inft.  74. 
the   exiftence  of  a    cuftom  of   the  city   of  London  tried  by  cer-  ^j'""  ^'^'^* 
tificate,  furmife,  that  when  parties  have  been  at  ifilie  concerning 
the  exiftence  of  fuch  a  cufl:om,  it  has  been  ufual  to  try  the  iflue  by 
the  certificate  of  the  mayor  and  aldermen,  the  queftion  is  not  to 
be  fo  tried. 

The  certificate  of  the  mayor  and  aldermen  of  the  city  oi  Lon-  i  Inft.  74. 
</o«,  concerning  the  exiftence  of  a  cuftom  of  the  city,  is  not  to  be  ^R^"- Abr. 
fent  in  writing  ;  but  is  to  be  delivered  at  the  bar  of  the  court  by 
tlie  mouWi  of  the  recorder. 

If  a  queftion  arife,  whether  there  be  a  cuftom  of  the  city  of  2  Roll.  Abr. 
London^  that  every  man  may  devlfc  land  lying  therein,  it  may  be  5  °'  P  •  5- 
tried  by  the  certificate  of  the  mayor  and  aldermen. 

If  in  an  aftion  of  debt  upon  bond  the  defendant  plead  a  foreign  2  Roll.  Abr- 
attachment  in  London  by  virtue  of  a  cuftom  of  this  city,  and  iflue  s^-^.  p'-s- 
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be  joined  upon  the  exidence  of  the  cuflom,  it  may  be  tried  by  the 
certificate  of  the  mayor  and  aldermen. 

An  adliun  of  debt  was  brought  upon  a  by-law,  which  ordained, 
that  every  perfon  ele£led  to  the  livery  of  a  certain  company  fhould 
pay  twenty-five  pounds  for  the  ufe  of  the  company.  The  de- 
fendant pleaded  a  cuflom  of  the  city  of  London,  that  no  perfon  is 
capable  of  being  elected  to  the  livery  of  any  company,  unlcfs  he 
is  a  freeman  of  the  city,  and  that  he  is  not  a  freeman  thereof. 
The  plaintiff  in  his  replication  denied  the  exiflence  of  the  cuflom, 
and  concluded  with  an  averment.  The  defendant  demurred,  be- 
caufe  the  plaintiff"  had  not  concluded  to  the  country.  It  was 
holden,  that  the  conchifion  was  right;  for  that  the  exiflence  of 
the  cuflom  may  be  tried  by  the  certificate  of  the  mayor  and 
aldermen. 

But,  if  the  mayor  and  aldermen  are  interefled  in  the  cuflom, 
concerning  the  exiflence  of  which  the  queflion  arifes,  it  is  to  be 
tried  by  a  jury. 

In  an  ailion  of  trefpafs  for  taking  the  plaintifFs  goods,  the  de- 
fendant pleaded  a  cuflom  of  the  city  of  London^  that  if  any  per- 
fon, not  having  a  fhop  in  the  city,  carry  goods  about  the  fame  to 
fell,  he  {hall  forfeit  the  goods  to  the  mayor,  citizens,  and  com- 
monalty, and  that  it  fhall  be  lawful  for  any  freeman  to  feize  them 
for  the  ufe  of  the  mayor,  citizens,  and  commonalty  ;  and  that 
he,  being  a  freem.an,  did  feize  them  by  virtue  of  the  cuflom. 
IfTue  being  joined  upon  the  exiflence  of  the  cuflom,  it  was  tried 
by  the  ^certificate  of  the  mayor  and  aldermen.  The  trial  was 
adjudged  a  mif-trial,  ami  the  ifTue  was  afterwards  tried  by  a  jury. 
And  by  the  court — The  exiflence  of  a  cuflom,  in  which  the 
mayor  and  aldermen  of  London  are  interefled,  is  not  fit  to  be 
tried  by  their  certificate  :  for  no  man  ought  to  be  a  judge  in  his 
own  caufe. 

The  defendant  in  an  a£lion  pleaded,  that  the  mayor,  citizens, 
and  commonalty  of  the  city  of  London  were  entitled  to  a  certain 
fum  of  money  for  wharfage,  from  the  owner  of  every  boat 
brought  into  ^teenhithe.  The  plaintiff  replied,  that  every  free- 
man was,  by  a  cuflom  of  the  city,  exempted  from  the  payment 
of  the  wharfage.  Iflue  being  joined  upon  the  exiflence  of  the 
cuflom,  it  was  holden,  after  argument  and  long  debate,  that  the 
iflue  ought  not  to  be  tried  by  the  certificate  of  the  mayor  and 
aldermen,  becaufe  they  arc  interefled  in  the  queflion  ;  but  by  a 
jury. 

[In  fome  cafes,  the  certificate  of  the  {herifFs  of  London  Ihall  be 
a  final  trial :  as,  if  the  ifTue  be,  whether  the  defendant  be  a 
citizen  of  LondoUy  or  a  foreigner,  in  cafe  of  privilege  pleaded  to  be 
fued  only  in  the  city  courts.  Of  a  nature  fomewhat  fimilaf  to 
which  is  the  trial  of  privilege  of  the  univerfity,  when  the  chan- 
cellour  claims  cognizance  of  the  caufe,  becaufe  one  of  the  parties 
is  a  privileged  perfon.  In  this  cafe,  the  charters,  confirmed  by 
a£l  of  parliament,  dire£l  the  trial  of  the  queflion,  whether  a  privi- 
leged perfon  or  no,  to  be  determined  by  the  certificate  and  noti« 
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Ecatlon  of  the  chancellour  under  feal ;  to  which  it  hath  alfo  been 
ufual  to  add  an  affidavit  of  the  fa6t :  but,  if  the  parties  be  at 
iflue  between  themfelves,  whether  A.  is  a  member  of  the  uni- 
verfity  or  no,  on  a  plea  of  privilege,  the  trial  (hall  be  then  by 
jury,  and  not  by  the  chancellour's  certificate  :  becaufe  the  charters 
diredl  only  that  the  pri/ilege  be  allowed  on  the  chancellour's  cer- 
tificate, when  the  claim  of  cognizance  is  made  by  him,  and  not 
where  the  defendant  himfelf  pleads  the  privilege :  fo  that  this 
itiuft  be  left  to  the  ordinary  courfe  of  determination. 

If,  in  order  to  avoid  an  outlawry,  or  the  like,  it  was  alleged,  9  Rep.  31. 
that  the  defendant  was  in  prlfon,  ultra  marcy  at  Bourdeaiix,  or,  in  Co.  Litt.74. 
the  fervice  of  the  mayor  of  Bourdeauxj  this  fhould  have  been  conim.3*34. 
tried  by  the  certificate  of  the  mayor-,  and  the  like  of  the  captain 
of  Calais.     But,  when  this  was  law,  thofe  towns  were  under  the 
dominion  of  the  crown  of  England.     And,  therefore,  by  a  parity 
of  reafon,  it  fhould  now  hold,  that  in  fimilar  cafes,  arifing  at  Jo" 
fnaica  or  Barhadoes^  the  trial  fhould  be  by  certificate  from  the  go- 
vernor of  thofe  iflands. 

The  certificate  of  the  queen's  meflenger,  fent  to  fummon  home  Dy.  176-7. 
a  peerefs  of  the  realm,  was  formerly  held  a  fufficient  trial  of  the 
contempt  in  refufing  to  obey  fuch  fummons. 

If  there  be  any  quellion  refpe£l:ing  the  practice  of  the  courts  in  Broughton 
Walesy  it  fhall  be  determined  by  certificate  from  the  judges  CM^iizl* 
there.  503'. 

So,   the   courts  will  inform   themfelves    whether  a   highway  Rex  v. 
(indi£ted)  is   in   repair,   by  certificate  from  the  juftices  of  the  ^j"^^^* 
peace.]  Rep.  619. 

If  a  quellion  arifc,  whether  an  original  writ  ought  to  hezr  te/Ie  1  P.Wms. 
on  the  day  it  was  befpoken  at  the  curfitor's  office,  or  upon  the  day  '^3?-    P"« 
it  was  fealed,  it  is  to  be  tried  by  the  certificate  or  the  prmcipal  and  dred  of 
afliltants  of  the  curfitor's  office.  chcwcoa. 

(D)  Of  a  Trial  by  a  Jury. 

iT  IS  in  the  general  true,  that  every  queftion  of  fact  arifing  in  a 
-■•  caufe  is  to  be  tried  by  a  jury. 

And  in  divers  cafes  whevtin  a  queftion  of  fa£\:  may  be  other-  Bro.  Trial, 
wife  tried,  it  is,  as  under  the  foregoing  heads  has  been  fhewn,  in  ^'^^'^'  ^^^j 
the  difcretion  of  the  court  to  fend  it  to  be  tried  by  a  jury.  p/.^7.  ' 

If  a  new  offence  be  created  by  a  (latute,  and  the  ftatute  be  filent  7  ^'od.  59, 
as  to  the  manner  of  its  being  tried,  tlie  trial  thereof  is  to  be  by  a  gj^^j^j^' 
jury;    this  manner  of  trial  being  agreeable  to  magna  charta. 

As  the  queftion,  whether  there  ought  to  be  a  common  council  Sayer,  37. 
in  a  corporation,  confiding  of  a  certain  number  of  perfons,  muft  ^"  ^'  '^^* 
always  depend  upon  a  queftion  of  fact,  namely,  whether  there  have  uurgcfTei  of 
been  an  ufage  in  the  corporation  to  have  ftich  common  council,  Nouins- 
it  is  a  proper  queftion  for  the  determination  of  a  jury.  ^*^' 

If  a  queftion  do  not  depend  upon  an  a<St  alone,  but  upon  an  a£t   1  H.  H.  p. 
as  being  coupled  with  a  certain  intent,  the  intent  as  well  as  the  a6t  ^-  *^5- 
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mud  be  tried  by  a  jury  :  becaufe  the  intent  is  in  fuch  cafe  the  ma- 
terial thing,  and  the  jury  mull  jvidge  thereof  in  the  bed  manner 
they  are  able  from  the  circumftances  which  attended  the  a6t. 

If  the  iflue  be,  whether  a  tenant  chafed  his  beafts  from  a  manor, 
after  the  lord  who  came  to  diltrain  had  feen  them  upon  the  manor, 
with  an  intent  to  prevent  them  from  being  diflrained,  the  intent 
mud  be  tried  by  a  jury. 

If  the  iflue  in  an  information  be,  whether  the  intent  of  the  de- 
fendant was  to  carry  wool,  which  had  been  by  him  put  on  board 
a  fliip,  to  Calais,  the  intent  muft  be  tried  by  a  jury. 

If  an  agreement  be,  that  a  certain  fa£t  fliall  be  proved,  it  muft 
be  proved  to  a  jury;  this  being  the  legal  way  of  proving  a  matter 
of  fael:. 

Sid.  313.     Cro.  Jac.  3S1. 

But,  if  a  particular  manner  of  proving  a  certain  facl  have  been 
agreed  upon,  it  mull  be  proved  in  the  manner  agreed  upon. 

Sid.  313.     Hob.  93. 

If  an  agreement  be,  that  a  certain  fa6l  fliall  be  proved  before 
J.  S.  it  is  to  be  proved  by  witnefl"es  to  be  examined  by  J.  S. 

And  although  an  agreement  be  in  general  terms,  that  a  certain 
fa£l  fliall  be  proved  ;  yet,  if  it  appear  clearly  from  any  circum- 
llance  attending  the  agreement,  that  the  parties  did  not  intend  a 
proof  to  a  jury,  the  facl  may  be  otherways  proved. 

If  an  agreement  be,  that  a  certain  fa£l  fliall  be  proved  in  two 
days,  it  is  not  neceflary  that  it  fliould  be  proved  to  a  jury  ;  for, 
as  a  trial  by  a  jury  can  never  be  had  within  fo  fliort  a  fpace  of 
time  as  two  days,  fuch  trial  could  not  have  been  intended. 

The  condition  of  a  bond  dated  the  23d  day  oi  yiiigii/l  was,  that 
the  obligor  fliould  pay  to  the  obligee  ten  fliillings,  for  tvery  twenty 
{hillings  which  the  obligee  fliould  by  fufficient  proof  make  appear 
that  J.  S.  was  indebted  to  him  ;  and  that  one  half  of  the  fame 
fhould  be  paid  on  or  before  the  25th  day  of  Noveiuber  then  next 
enfuing.  An  aclion  of  debt  being  brought  upon  the  bond,  the  de- 
fendant pleaded,  that  the  plaintiff  did  not  make  it  appear  by  iuf- 
ficient  proof,  that  J.  S.  was  indebted  to  him  in  the  fum  of  twenty 
ihillings.  The  plaintiff  replietl,  that  before  the  faid  25th  day  of 
November  he  and  J.  S.  fettled  an  account,  by  which  jf.  S.  acknow- 
ledged himfelf  to  be  indebted  to  the  plaintiff  in  the  fum  of  310/. 
Upon  a  demurrer  to  the  replication  it  was  inflfted,  that  the  proof 
of  the  debt  ought  to  have  been  made  to  a  jury  :  but  it  was  holden, 
that  fuch  proof  could  not  have  been  intended  ;  becaufe  a  trial  by 
a  jury  could  not  have  been  had  before  the  time  limited  for  the 
payment  of  the  money  muft:  have  expired. 

If  it  be  neceffary  that  a  fadl  lliould  be  proved  to  a  jury,  it  is 
not  neceffary  that  it  fliould  be  proved  in  a  previous  adlion. 

A  promife  was  made  by  J.  S.  to  pay  J.  N.  three  pounds,  upon 
his  proving  that  a  certain  cock  won  his  battle.     An  a£lion  being 
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brought  for  the  money,  J.  S.  pleaded  that  this  had  not  been  proved. 
The  plea  was  holden  to  be  bad.  And  by  the  court — It  was  not 
neceitary  to  prove  this  before  the  bringing  of  the  prefent  adlion  ; 
for  it  may  be  proved  at  the  trial  thereof. 

A  penalty  was  given  by  a  ftatute,  upon  its  being  proved  by  two  Cro.  Ja. 
witnefles,  that  a  certain  thing  thereby  prohibited  had  been  done.  '^^• 
In  an  a6tion  of  debt  for  the  penalty,  the  queftion  was.  Whether  Mathew.* 
it  were   neceflary  to  prove  the  offence  by  two  witneffes  in  a  pre- 
vious aftion,  before  an  aftion  could  be  brought  upon  the  ftatttte. 
It  was  holden  not  to  be  neceffary  j  for  that  this  may  be  proved  in 
the  adlion  upon  the  ftatute. 

(E;  Of  a  Trial  at  Bar. 

T)  Y  the  ftatute  of  fecond  Wejiminjler  c.  30.  trials  at  bar,  which 
-*-^  were  before  had  in  all  caufes,  are  confined  to  fuch  caufes,  as 
by  reafon  of  the  greatnefs  and  variety  of  .the  matters  in  queftion 
require  a  more  folemn  examination, 

A  trial  at  bar  cannot  be  had  without  the  leave  of  the  court,  al-  *  L'"-  Abr. 
though  both  parties  defire  to  have  a  caufe  tried  at  bar.  ^'JJ"  g  g^ 

It  is  laid  down  in  one  boqk,  that  unlefs  it  appear,  that  the  mat-  1  Barnard, 
ter  in  queftion   is  of  confiderable  value,  and  that  fome  difficult  1,+''  . 
queftion  will  probably  arife  at  the  trial  of  the  caufe,  the  court  y.  Wood. 
ought  not  to  grant  a  trial  at  bar. 

The  eftate  in  queftion  was  of  the  value  of  3000  /.  a  year;  yet  Saik.  6f8. 
the  court  refufed  to  let  an  a£lion  of  ejedlment  be  tried  at  bar ;  ^P""^,  ^^"l*- 
becaufe,  as  the  lefTor  of  the  plaintiff  claimed  under  the  defendant, 
it  did  not  appear,  that  any  thing  more  would  be  neceffary  than  to 
prove  the  execution  of  a  conveyance. 

But  it  is  in  other  books  laid  down,  that  the  granting  of  a  trial  2  LiU.  Abr. 
at  bar  is  difcretionary  in  the  court.  Str.  696.    [i  Tcrmllp.  363.] 

Trials  at  bar  were  granted  in  two  modern  cafes,  although  it  did  str.  52.479. 
not  appear,  that  any  difficult  queftion  would  arife  at  the  trial  of 
either  of  the  caufes ;  becaufe  the  matters  in  queftion  were  of  great 
value. 

In  another  cafe  the  court  granted  a  trial  at  bar  at  the  inftance  i  Barnard. 

of  the  defendant ;  becaufe  the  plaintiff  had  laid  his  damages  at  p°; 

50,000/.,  although  it  did  not  appear,  that  any  difficult  queftions  borough  v. 

would  arife  at  the  trial  of  the  caufe.  Jeffries. 

And  in  another  cafe  the  court  granted  a  trial  at  bar,  although  Str.  644. 

the  matter  in  queftion  was  very  inconfiderable  j  becaufe  it  appear-  ^"  ^• 
ed,  that  the  examination  would  be  difficult. 

It  has  been  holden,  that,  in  order  to  induce  the  court  to  grant  i  Barnard. 

a  trial  at  bar,  the  particular  value  or  difficulty  of  the  caufe  muft  '4^-   .  , 

,-  ri..  ir  11  1  Goodnghf 

be  fhewn  ;  tor  that  it  is  not  enough  to  iwear  generally  to  value  ,_  Wood. 
or  difficulty. 

It  was  fworn  in  order  to  obtain  a  trial  at  bar,  that  the  exami-  Sayer,  79. 
ration  was  expedled  to  be  lone  and  difficult,  and  that  the  matter  ^^^  "'      . 
m  queftion  was  of  great  value.    A  trial  at  bar  was  retuled.    And  ca.mar- 
by  the  court — It  is  very  eafy  to  allege  generally,  that  there  is  then. 
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value  in  a  caufe,  or  that  the  examination  is  expc£lcd  to  be  long 
and  diflicult:  but  the  court  ought  not  to  grant  a  trial  at  bar,  un- 
lefs  the  particular  value  or  difficulty  be  (hewn  -,  becaufe  trials  at 
bar  are  very  expenfive,  and  the  granting  of  many  M'ould  prevent 
the  court  from  difpatching  the  bufmefs  of  other  fuitors. 
MS.  Rep.  It  Ml^as  faid  by  Pratt,  Ch.  J.  that  the  moft  proper  cafe  for  grant- 

whit»lter  V.  j^g  ^  trial  at  bar  is,  where  it  is  likely  that  a  queftion  of  law  will 
Trin°"c*i    ^^^^^i  ^"^  ^bat  this  wIU  be  fo  complicated  with  a  queftion  of  fadt, 
ia  C.  B.       that  the  whole  matter  mull  be  determined  by  the  jury  under  the 
direction  of  the  court  :  for  that,  how  difficult  foever  the  queftion 
of  law  which  is  likely  to  arife  may  appear  to  be,  if  it  be  not  com- 
plicated with  a  queftion  of  fa£l,  there  is  no  neceffity  to  grant  a 
trial  at  bar ;  becaufe  the  queftion  of  law  may  be  referved  for  the 
confideration  of  the  court. 
Str.  696.         It  is  in  the  general  true,  that  the  court  will  not  grant  a  trial 
The  cafe  of  jj-  ^ar  before  an  iffue  is  joined  ;  becaufe  the  court  cannot  judge, 
of'chrift"^    before  it  is  known  what  the  iffue  is,  of  the  propriety  of  trying  it 
Church.       at  bar. 
izMod.jji. 

Roe  V.  Doe,  But  in  an  action  of  eje6lment  the  court  will  grant  a  trial  at  bar 
onthede-  before  ifl"ue  is  joined:  otherwife  it  would  generally  be  In  the  de- 
Ch^lmond.  fendant's  power  to  prevent  the  plaintiff'  from  moving  for  a  trial 
ly.  at  bar  ;  iffiie  being  feldom  joined  in  fuch  adlion,  until  the  oppor- 

Bam.  455.    tunity  of  moving  for  a  trial  at  bar  is  paft. 

Sayer,  155,.       A  motion  being  made  for  a  trial  at  bar,  before  iffue  was  joined 

Aaon.  in  the  aftion,  the  court  refufed  to  make  a  rule  to  (hew  caufc. 

And  by  Ryder y  Ch.  J. — It  is  contrary  to  the  pradlice  of  the  court 

to  grant  a  trial  at  bar  In  any  a£tion,  except  an  adlion  of  ejeft- 

ment,  before  iffue  is  joined. 

Salk.  644.         If  the  venue  in  an  acllon  be  laid  in  London,  the  court  cannot 

*  Liii.  Abr.  order  it  to  be  tried  at  bar ;  becaufe  the  doing  of  this  would  be 

Str!  81:6.      contrary  to  a  charter,  by  which  the  citizens  of  London  are  exempt- 

fThe  court  ed  from  ferving  as  jurors  out  of  the  city  of  London. 

may  order 

it  iri  this  cafe,  if  the  jurors  confent  to  waive  tlieir  privilege  as  citizens,  2  Wilf.  136.,  or  the  parties  eon- 

fent  to  have  the  caufe  tried  by  a  Middlefex  jur)'.     Dougl.438.J 

a  Liil.  Abr.  And  it  is  fald,  that  if  the  venue  In  an  a£tion  be  laid  In  Brijlolf 
75°'  the  court  cannot,  for  the  fame  reafon,  order  it  to  be  tried  at  bar. 

a  Roll.  Abr.  If  a  clvil  caufe  be  carried  on  in  the  name  of  the  king  it  muft 
FUz  N  B  ^^^)^  ^^  Xx'icA  at  bar,  uniefs  there  be  a  fpecial  warrant  for  grant- 
141.     '    '  ing  a  writ  of  nifi  prhu ;  becaufe  the  ftatute  of  nlft  prius  does  not 

extend  to  the  king. 
Bro.  Nifi  The  Attorney  General  m.ay  pray  a  trial  at  bar  in  any  civil  cauftf 

Prius,  pi.  wherein  the  king  is  interefted  ;  for,  as  the  ftatute  of  nifi  prius  doe« 
2^lnft,  424.  "°^  extend  to  him,  the  king  has,  a  rigiit  to  try  every  civil  caufe  in 
Salk.  651.    which  he  is  interefted  at  bar. 

Salk.  625.  A  trial  at  bar  was  granted  at  the  prayer  of  the  Attorney  Genc- 
Ld.  Ceiia-     y^j  jjj  2n  action  againft  the  governor  of  New  Tork,  for  fomething 

done  by  him  as  governor  ■■,  becaufe  the  action  was  defen<Ied  at  the 

cxpence  of  the  king. 

The 
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The  Attorney  General  cannot  prevent  the  trial  df  a  civil  caufe  Saik.  651. 
in  which  the  king  is  interefted  at  bar  j  for  altliough  he  may,  if  i'Jif  *.'""*/ 
the   king  be  interefted  in  a  civil  caufe,  always  pray  a  trial  at  bar, 
it  does  by  no  means  follow  that  he  (hould  have  a  power  to  de- 
prive a  fubjedt  of  the  right  of  trying  a  caufe  at  bar,  which  is  pro- 
per to  be  tried  there. 

The  court  will  not  in  the  cafe  of  an  Indi£lment  or  information  iVentr.  74, 
grant  a  trial  at  bar  at  the  prayer  of  the  Attorney  General,  unlefs  '^'i°"' 
the  profecution  be  carried  on  at  the  expence  of  the  crown ;  for, 
if  the  profecution  be  carried  on  at  the  expence  of  a  fubjedt,  the 
king  is  not  to  be  confidered  as  concerned  in  point  of  intereft,  not-        **' 
withftanding  the  profecution  is  carried  on  in  his  name. 

The  Attorney  General  prayed,  that  an  information  for  perjury  Str,  8x6. 
filed  by  him  ex  officio  might  be  tried  at  bar :  but  the  court  refufed  ^"  ** 
to  grant  fuch  trial ;  becaufe  he  did  not  allege,  that  the  profecu- 
tion was  carried  on  at  the  expence  of  the  crown.  A'lid  by  the 
court — As  this  does  not  appear  to  be  the  cafe,  the  ufualrequifitesfor 
a  trial  at  bar  muft  be  laid  before  the  court  by  affidavit.  The  At- 
torney General,  having  afterwards  received  orders  from  the  king 
to  profecute,  did  at  another  day  again  pray  a  trial  at  bar  j  which 
was  granted. 

The  court  of  King's  Bench  may  grant  a  trial  at  bar  in  an  inform-  str.  52. 
ation  for  a  mifdemeanour  at  the  prayer  of  the  defendant.  R"  ▼•  Toley, 

A  perfon  of  good  character  being  apprehended  by  a  hundred   n  Mod. 
for  a  robbery,  and  there  being  reafon  to  fufpedV,  that  the  profe-  ■'3'- 
cution  would  be  carried  on  with  great  rigour,  for  the  fake  of  dif-r  xhompfon. 
charging  the  hundred  by  his  convidtion,  a  trial  at  bar  was  moved 
for.     It  was  not  granted  in  this  cafe,  becaufe  the  motion  was 
made  before  a  bill  of  indictment  was  found :  but  it  was  faid  by 
Holty  Ch.  J.,  that  it  had  been  ufual  to  grant  a  trial  at  bar  in  an 
indictment  at  the  prayer  of  the  defendant. 

The  court  of  King's  Bench  may  grant  a  habeas  corpus  for  bring-  2  LIii.  Abr. 
ing  a  felon  to  be  tried  at  bar,  although  the  felony  was   not  com-  746* 
mitted   in  the   county  of  Middle/ex ,-  if  it  appear,  that  there  will 
not  be  a  gaol  delivery  at  the  ufual  time  in  the   county  in  which 
the  felony  was  commit.ted. 

It  is  faid,  that  an  action  of  debt  for  not  fetting  out  tithes  being  t  Sid.  407. 
brought  by  Sir  Willicm  Mortony  one  of  the  juftices  of  the  court  of  ^"^T^  "' 
Common  Pleas,  a  trial  at  bar  was  moved  for,  which  was  granted 
without  any  affidavit.  And  by  the  court — If  one  of  the  judges 
or  a  mafter  in  Chancery  be  a  party,  the  caufe,  however  fmall  the 
value  of  the  matter  ia  quellion  is,  may  at  the  prayer  of  fuch  patty 
be  tried  at  bar. 

In  another  cafe  it  is  faid,  that  a  trial  at  bar  is  never  refufed,  if  Saik.  651. 
it  be  prayed  by  an  officer  of  the  court,  or  a  gentleman  at  the  bar,  ^''  Samuel 

^       •       '  ' ..         ^       r  •  '  o  '    Aftrv's  ca£e 

who  IS  a  party  to  the  luit. 

But  it  is  doubtful,  whether  either  of  thefe  cafes  be  at  this  day  Ms.  Rep. 

law;  for  in  a  very  late  cafe,  in  which  a  trial  at  bar  was  moved  J^*""''"»« 

for  by  the  defendant  a  ferjeant  at  law,  his  pretenfion  to  a  trial  at  Trin. 

bar  on  account  of  being  a  ferjeant  at  law  was  not  much  rched  ♦  c.  3.  ia 

upon,  and  a  trial  at  bar  was  granted  upon  another  ground.  *""  ^* 

Tt  3  The 
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II  Mod..         The  court  may  grant  a  trial  at  bar  at  the  inflance  of  a  perfon 
318.  Anon,  who  fues  in  forma  pauperis. 

Saik.  648.        A  trial  at  bar  being  moved  for  by  the  defendant,  it  was  refufed. 
Anon.  becaufe  the  plaintiff  was  poor ;  unlefs  the  defendant  would  confent 

477-8  acc^i  '°  ^^^^  niji  prius  cofts,  in  cafe  he  fliould  obtain  a  verdidt. 

j2  Mod.  The  court  will  not  grant  a  trial  at  bar  in  an  adlion  of  ejeflment } 

318.  Sher-    unlefs  a  plaintiff  fuflicient  to  anfwer  for  cofts  be  named. 

win  V.  Sir 
Thomas  Clarges. 

I  Ventr.  64.       A  trial  at  bar  was  refufed,  becaufe  the  party  moving  for  it  had 
LadyBai-     j^qj.  pg^,^  ^^  cofts  of  a  former  trial,  at  which  there  was  a  verdi£l 

tinglafs's      |  •    r\.  x, 

cafe.  '  agamft  her. 

Rep.  of  Pr.       A  motion  being  made,  that  a  caufe  might  be  tried  at  bar  in  the 

in  C.  B.  66.  fame  term  it  was  moved  for,  upon  a  fuggeftion  that  the  defendant 

TheEatilV  would  the  next  term  be  entitled  to  privilege,  it  was  objected,  that 

Warwick,  it  had  not  been  ufual  to  grant  a  trial  at  bar  in  the  term  it  was 

[(^)^Salk.  naoved  for  («).     The  court  doubted,  and  ordered  precedents  to  be 

'''■-'  looked  into  :  but  the  defendant  agreeing  afterwards  to  waive  his  pri- 
vilege, a  rule  was  made  for  a  trial  at  bar  in  the  next  term, 
a  Liil.  Abr,       It  is  a  general  rule  not  to  grant  a  trial  at  bar  in  an  ifluable  term, 

742    Ti  H.  je{^  thg  other  bufmefs  of  the  court  fliould  on  account  of  fuch  trial 

■'  V  be  poftponed. 
I  Barnard.         But,  upon  the  particular  circumftances  of  a  cafe,  the  court  will 

370.  2  Liil.  grant  a  trial  at  bar  in  an  ilTuable  term. 

Abr.  742. 

a  Liil.  Abr.       By  an  ancient  rule  of  all  the  courts,  every  caufe  to  be  tried  at 

742"  bar  is  to  be  tried  at  leaft  fourteen  days  before  the  end  of  a  term, 

/   that  the  courts  may  be  at  liberty  towards  the  end  of  the  term  to 

proceed  upon  matters  of  law,  which  are  the  more  proper  bufinefs 

of  the  courts. 

(F)   Of  a  Trial  at  Kifi  Prius, 

'T^HE  writ  of  nift  prius  is  fo  called  from  the  words,  nift  priut 
-*•     talis  et  talis  venerint^  which  are  therein  contained. 
This  writ  is  given  by  the  flatute  of  fecond  Wejlminjler,  c.  30. 
I    for  the  fake  of  delivering  parties  from  the  great  trouble  and  ex- 
pence  of  trying  their  caufes  at  bar. 
Bro.  Nifi  The  writ  of  hifi  prius  ought  not  to  be  iflued  before  the  venire 

Prius,  pi.  I.  jacias  is  returned  \  for  until  this  is  returned  the  name  of  the  jurors 
^ "  ^'  are  not  of  record. 

Bro.  Nifi  But  a  writ  of  nift  prius  iflued  upon  the  day  of  the  return  of  the 

Prj^s,  pi  9.  venire  facias  was  holden  to  be  well  enough ;  although  it  did  not 
appear  that  the  venire  facias  was  in  fadt  returned  before  the  writ 
oifiift  prius  was  iflued. 

It  is  in  the  general  true,  that  the  defendant  in  an  action  is  not 

entitled  to  a  writ  of  nift  prius y  unjcisthe  plaintiff  have  made  default 

in  proceeding  to  trial. 

Bro.  Nifi  But  in  an  a£^ion  of  replevin  or  quare  impedit,  in  both  which  ac-r 

pi"  a'.         tions  the  defendant  is  an  adtor,  he  may  fue  out  a  writ  of  nifi  prius ^ 

although  the  plaintiff  have  not  made  default  in  proceeding  to  trial. 

It 
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It  has  been  holdeii,  that  the  defendant  in  a  writ  of  error  may  2  Lev.  5. 
fue  out  a  writ  of  nift  priiiSy   in   cafe  iffue  be  joined  upon  an  error  Denms  v. 
in  fa6l,   although  the  plaintiff  have  not  made  default  in  proceed- 
ing to  trial :  for  that,  if  this  could  not  be  done,  the  effedl  of  the 
judgment  in  the  original  a£lion  might  be  delayed  by  the  plaintiff 
in  error. 

If  both  parties  defire  it,  a  caufe  which  is  proper  to  be  tried  at 
bar  may  be  tried  at  nift  prius ;  for  in  that  part  of  the  ftatute,  de- 
fcribing  caufes  which  may  be  tried  at  bar,  it  is  declared,  that  if 
both  parties  defire  it  any  one  of  thefe  may  be  tried  at  n'lfi  pr'ius. 

An  a6lion  of  appeal  may  be  tried  at  nift  prius.  Bro.  Nia 

Prius,  pi.  19.     a  Hawk.  PI.  C.  c.  42.  ^  2. 

If  the  plaintiff  in  a  country  caufe  have  neglefled  to  try  it  at  the  Gilb.  Hi(t. 
next  afilzes  after  ifTue  was  joined,  the  defendant  may  fue  out  a  C,  P.  9$. 
writ  of  nift  prius  with  provifo. 

It  is  faid,  that  the  defendant  in  a  town  caufe  cannot  fue  out  a  ih\d. 
writ  of  nift  prius  with  provifo ;  unlefs  the  plaintiff  have  negledted 
to  proceed  to  trial  for  the  fpace  of  one  whole  term  after  ifTue  was 
joined. 

But  it  has  been  holden,  that  the  defendant  in  a  town  caufe  may  Rep.  of  Pr, 
fue  out  a  writ  of  7:ifi  prius  with  provifo,  as  foon  as  the  plaintiff  '"  ^' ^^°''' 
has  been  guilty  of  one  default  in  proceeding  to  trial  after  iffue  jg^gj^ 
was  joined. 

The  defendant  may  fue  out  a  writ  of  nift  prius  with  provifo  in  2  Hawk.  PI. 
an  a6lion  of  appeal ;  whether  it  be  brought  for  a  capital  offence  ^'  *=•  4*« 
or  for  one  that  is  not  fo. 

And  it  is  faid  in  one  cafe,  that  the  defendant  In  an  Indi£lment  i  Sid.  316. 
may  fue  out  a  writ  of  nift  prius  vnth  provifo.  Anon. 

But  it  feems  to  be  the  better  opinion,  that  the  defendant  can-  iVentr,3i5. 
not,  in  any  caufe  either  civil  or  criminal  in  which  the  king  is  a  ^^°"\   p, 
party,  fue  out  a  writ  of  nift  prius  with  provifo ;  becaufe  a  default  c.  c.  4*. 
cannot  be  imputed  to  the  king. 

And  it  has  been  doubted,  whether  the  defendant  in  an  inform-  2  Leon.  no. 
ation  qui  tarn  can  fue  out  a  writ  of  nift  prius  with  provifo ;  becaufe  J5"7"  ^* 

,,.-'./-  -^    -^  Taylor. 

the  kmg  is  quafi  a  party. 

If  two  writs  of  nft  prius,  with  provifo,  one  of  which  was  fued  Bro.  Proces, 
out  bv  the  plaintiff,  the  other  by  the  defendant,  come  to  the  hands  P'-  5f- 

.    ,    •'  -       .'„     .....  .     '  1  •    1    1  1      r  2  Roll.  Abr. 

of  the  flienfl,  it  is  in  his  option  to  return  which  rie  pleales-  ^g^^ 

(G)  Of  Notice  of  Trial. 

IT  is  In  one  cafe  faid,  that  notice  of  trial,  which  mud  be  In  Goodright 
,  .  .      ^1  ^  V.  Hoblin, 

writing,  cannot  be  given  in  the  country.  Barn«,29S. 

But  In  a  fubfequent  cafe  the  following  diflinQion  is  taken,  that  Tafliburne 
if  notice  of  trial  be  given  with  the  iffue,  it  muft  be  given  in  town,  q.^^^I^^^^^I 
becaufe  the  iffue  can  only  be  delivered  in  town  :  but  that  if  no- 
tice of  trial  be  not  given  with  the  iffue,  it  may  be  given  in  the 
country.  ^.  , 
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Eight  days  notice  of  trial  are  fufficient,  if  the  caufc  is  to  be  triec| 
in  London  or  Wejiminjlery  and  the  defendant  do  not  refide  above 
forty  miles  fvom  thefe  cities  refpcctively. 

By  the   14.  G.  2.  r.  17.  §4.  it  is  enacted,  **  That  no  indi£l- 

**  ment,  information,  or  caufe  whatfoever,  fliali  be  tried  before 

**  any  judge  of  afTize  or  niji  prius^  or  at  any  fitting  in  London  or 

**  WeJlminJ}eri\\h.t\&  the  defendant  rcfides  above  forty  miles  from 

?'  the  faid  cities  refpeclively,  unlefe  notice  of  trial  in  writing  has 

*'  been  given  at  lead  ten  days  before  fucr.  intended  trial." 

Bowler  V.  Before  the  makitig  of  this  ftatute,  the   pra£lice  of  the  courts 

jenkiri,        ^^5  to  give  fourteen  days  notice  of  trial,  if  the  caufe  were  to  bq 

^'■jies,305.  j.j.jg^  jj^  London  or  WeJItninJIer,  and   the   defendant  refided  above 

forty  miles  from  thofe  cities  refpeiElivelyj  and  it  has  been  holden, 

that  as  the  words  of  this  ftatute  are  not  in  the  negative,  namely, 

that  no  more  than  ten  days  notice  fliall  be  given,  the  practice  of  the 

courts,    which  is  the  law  of  the  courts,    is    not  taken   away ; 

y  and,  confequently,  that  fourteen  days  notice  are  in  fuch  cafe  Itill 

neceflary. 
Brind  v.  [Although  the  venue  be  laid  in  London^  and  the  defendant  be 

J**""'         arrefted  there,  yet,  if  his  refidence  be  above  forty  miles  from 
tios'.        '  town,  the  notice  required  by  the  itatute  and  the  practice  of  the 
Douglas  Y.    court  muft;  be  given. 
Ray,  ^ 

4  Term  Rep.  551. 

Per  Afli-  But,  if  one  of  feveral  defendants  refide  within  forty  miles  o^ 

ATerm  Rep.  ^^ndoti,  fo  long  a  notice  is  not  neceflary. 

519-20. 

Frampton          Where  ifl'ue  is  joined  early  enough  in  a  term,  notice  of  trial  mul]; 

^'n'^lTe     ^^  &^^^^  i^  t^s  f^"^6  term.] 

J  Liii.  Abr.       Nctlce  Cannot  be  given  of  a  trial  at  bar ;  until  the  day  ap- 
t4i-  pointed  for  the  trial  be  entered  in  the  book  of  the  clerk  of  the 

papers. 

By  the  ancient  rules  of  the  courts  of  King's  Bench  and  Common 
Pleas,  a  whole  term's  notice  is  neceflary  to  be  given,  before  there 
can  be  any  proceeding  in  a  caufe,  wherein  there  has  been  no  pro- 
ceeding for  the  fpice  of  four  terms. 

Some  doubts  having  arifen  concerning  the  conftruftion  of  thefe 
rules ;  it  is  by  a  rule  of  the  court  of  Common  Pleas  of  Ea/?er\ 
13  G.  2.  ordered,  *'  That  in  every  caufe,  wherein  there  has  been 
"  no  proceeding  for  four  terms,  exclufive  of  the  term  in  which 
**  the  laft  proceeding  was,  the  party  who  defires  to  proceed  again 
**  fhall  give  a  term's  notice  to  the  other  party  of  fuch  proceeding  5, 
**  that  fuch  notice  fhall  be  given  before  the  eflbign-day  of  the 
"  fifth  or  other  fubfequent  term  -,  that  a  judge's  fummons,  if  no 
**  order  has  been  made  tiiereupon,..  (hall  not  be  deemed  a  pro- 
**  ceeding ;  but  that  notice  of  trial,  although  it  was  afterwards 
"  countermanded,  (hall  be  deemed  a  proceeding  within  the  mean-. 
**  ing  of  this  rule." 
1  Sid.  92.  It  has  been  holden,  that  although  a  caufe  have  been  at  ifliie  more 
than  four  terms,  if  the  trial  have  been  delayed  by  reafon  of  privi- 
lege 
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lege  of  parliament,  it  is  not  neceflary  to  give  a  whole  term's  no- 
tice of  trial. 

It  has  been  alfo  holden,  that  if  the  trial  of  a  caufe,  which  has  Uid. 
been  at  iflue  above  four  terms,  have  been  delayed  part  of  the  time  [Hayiey  v, 
by  an  injundlion  from  a  coijrt  of  equity,  it  is  not  neceflary  to  give  Dougi. 
a  whole  term's  notice  of  trial.  7i-*.] 

If  notice  of  trial  have  been  countermanded,  it  cannot  afterwards  Barn.  301, 
be  continued  :  but  new  notice  mufl  be  given.  Smith  v. 

Hofi". 

If  the  name  of  the  paufe  be  not  inferted  in  the  notice  of  trial,  Bam.  ajj, 
the  notice  is  not  good  ;  and  this  defedl  is  not  cured  by  inferting  J*<=°''  *• 
the  name  in  the  continuance  of  the  notice.  "  ' 

Notice  of  trial  can  be  continued  only  once  ;  for  the  court  will  Barn.  xjz. 
not  fuffer  this,  which  amounts  to  giving  (hort  notice  of  trial,  to  be  5.°^."  ** 
done  a  fecond  time.  j-^  str.  1 1 19.  Green  v.  Giffard.S.P.] 

But,  if  the  full  time  required  for  new  notice  of  trial  be  given  in  Uid. 
a  fecond  notice  of  continuance,  this  is  good  as  a  new  notice  of 
trial ;  for  the  court  will  rcje£l  the  words  of  continuance  as  fur- 
plufage. 

If  a  caufe  be  made  a  remanet  pro  defe^lu  juratorunty  new  notice  *  UW.  Abr, 
of  trial  muft  be  given.  744- 

It  is  faid.  that  if  a  caufe  were  made  a  remanet  by  the  judge,  be-  a  Liii.  Abr. 
caufe  there  was  not  time  to  try  it,  there  is  no  neceflity  to  give  a  745- 
new  notice  of  trial ;  for  that  the  defendant  is  in  fuch  cafe  bound  at  Lj .1  *    '' 
his  peril  to  attend  until  tlie  caufe  is  tried. 

[Although  the  plaintift  lias  undertaken  peremptorily  to  proceed  ifield  ▼. 
to  trial  at  the  next  udizes,  yet  the  defendant  is  not  bound  to  attend  Weeks, 
and  be  prepared  with  witnefies,  l^fc.  without  having  had  notice  of  222!     * 
trial.     Nor  will  he  be  allowed  the  cofts  of  fuch  attendance  and 
preparation,  though  he  obtain  judgment  as  in  cafe  of  a  nonfuit, 
pn  account  of  the  plaintiff's  not  proceeding  to  trial.  J 

If  the  defendant  proceed  to  trial  of  a  caufe  under  a  writ  of  tiiJI  Rep.  of  Pr. 
prius  with  provifo,  he  is  liable  to  the  fame  rules,  as  to  the  giving  '"  ^'  **• 
notice  of  trial,  as  the  plaintiff  would  have  been.  "Leaverl 

It  has  been  holden,  that  although  the  defendant,  who  has  re-  Sayer,  90. 
moved  an  indiclment,  be  obliged  by  the  recognizance  entered  into  p"  ^* 
upon  removing  it  to  try  the  ifl*ue  which  Ihall  be  joined  at  the  next 
affize,  he  muft  give  notice  of  trial ;  and  that  entering  notice  in  the 
office-book  is  not  fufficient  notite. 

Notice  of  countermanding  a  trial,  which  muft  be  in  writing,  Barn.  ao8. 
may  be  given  in  the  country.  ^^  ^^^^.^^  Tidd-ft't^x'!] 

It  v/as  heretofore  fufRcient  to  give  .two  days  notice  of  counter-  Rule  of  k. 

manding  the  trial  of  a  caufe,  which  was  to  be  tried  at  a  fitting  in  ^'  ^'*^*'* 

London  or  Wejlminjler.  * 

It  was  alfo  heretofore  fufficient  to  give  two  days  notice  of  coun-  Bam.  joj. 

termanding  the  trial  of  a  caufe,  which  was  to  be  tried  at  an  affize,  Stafford  ». 

unlefs  the  notice  w^re  delivered  to  the  agent  in  town  j  in  which  '*'"°"P"'** 
cafe  four  days  notice  was  necelTary, 

By 
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By  the  14  G.  2.  c.  17.  §5.  it  is  ena£led,  *'  That  where  any 
**  party  fhall  have  given  notice  of  the  trial  of  any  caufe,  before 
**  any  judge  of  afHze  or  fil/t  prius,  or  at  any  fitting  in  London  or 
**  Wejimitijier,  vi'here  the  defendant  lives  above  forty  miles  from 
**  the  faid  cities  refpeilively,  and  (hall  not  afterwards  counter- 
,**  mand  the  fame  in  writing  fix  days  at  th.e  leafl  before  fuch  in- 
"  tended  trial,  every  fuch  party  fliall  be  obliged  to  pay  the  like 
**  cofts  and  charges,  as  if  fuch  notice  of  trial  had  not  been  coun- 
**  termanded." 
Reg.  gen.  [WhtxcJIjort  notice  of  trial  is  to  be  accepted  in  country  f'sures, 

3TermRep.  jf  jg  ^q  ^^\q  pf  jj^g  court  of  King's  Bench,  that  fuch  nottCf.  fhall 
Pr.°4oo.  ^  ^^  given  at  lead  four  days  before  the  commilhon-day,  one  day  ex- 
clufive,  and  the  other  day  inclufive.  But  in  town  caufes,  two 
days  notice  feems  fufhcient  in  fuch  cafe ;  but  it  is  ufual  to  give 
as  much  more  as  the  time  will  admit.  And  Sunday  is  to  be  ac- 
counted a  day  in  thefe  notices,  unlefs  it  be  the  day  on  which  the 
notice  is  given.] 

(H)  Of  putting  ofF  a  Trial. 

TH  E  trial  of  an  indi6lment  was  proceeded  to,  notwithftanding 
an  order  under  the  fign  manual  to  the  clerk  of  the  crown  to 
enter  a  cejpr  of  profecution.  And  by  the  court — We  are  not  to 
delay  a  caufe  by  reafon  of  the  great  or  little  feal. 

A  motion  being  made,  at  the  inftance  of  the  defendant,  to  put 
off  the  trial  of  an  indi£l:ment  for  a  mifdemeanour  on  account  of  the 
abfence  of  a  material  witnefs,  it  was  infilled,  that  the  trial  ought 
not  to  be  put  off,  becaufe  the  profecution  was  carried  on  at  the 
expence  of  the  crown :  but  the  court  without  hefitation  made  a 
rule  for  putting  it  off. 

In  an  a£tion  by  an  adminiftrator,  a  motion  was  made  to  put  off 
the  trial,  until  a  fuit  in  a  fpiritual  court  concerning  the  right  of 
the  plaintiff  to  be  adminiftrator  (hould  be  determined.  The  mo- 
tion was  refufed.  And  by  the  court — A  court  of  common  law 
cannot  take  notice  of  a  proceeding  in  an  ecclefiaftical  court. 

A  motion  was  made  to  put  off  a  trial ;  becaufe  the  cofts  for  not 
proceeding  to  trial  of  the  fame  caufe  had  not  been  paid.  At  firft 
the  court  faid,  that  the  application  ought  to  have  been  for  an  at- 
tachment for  non-payment  of  the  cofts  :  but  it  appearing  that  an 
attachment  would  anfwer  no  purpofe,  the  plaintiff  being  already 
in  cuftody,  a  rule  \^as  made  for  putting  off  the  trial. 

It  is  not  ufual  to  make  a  rule  for  putting  off  the  trial  of  a  caufe 
longer  than  to  the  next  term,  or  the  next  affize,  after  the  rule  for 
putting  it  off  is  made. 

But  upon  the  particular  circumftances  of  a  cafe,  the  court  will 
make  a  rule  for  putting  off  the  trial  of  a  caufe  to  the  fecond  term 
after  the  rule  for  putting  it  off  is  made. 

It  is  a  general  rule,  that  a  motion  for  putting  off  a  trial  muft 
be  made  two  days  at  the  leaft,  before  the  day  on  which  the  caufe 
ftands  for  trial. 
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But  upon  the  particular  circumftances  of  a  cafe  the  court  will  Cam.  452. 
difpenfe  with  this  rule.     After  a  caufe  had  been  called  on  and  ^^''f  "• 
made  a  remanet  by  confent,  a  motion  was  made  for  putting  off       "      °* 
the  trial  on  account  of  the  abfence  of  a  material  witnefs.     A  rule 
for  putting  it  off  was  made ;  becaufe  it  appeared,  that  it  did  not 
come  to  the  knowledge  of  the  defendant,  that  this  witnefs  was  a 
material  one,  time  enough  to  make  the  motion  for  putting  off  the 
trial  two  days,  before  the   day  on  which  the  caufe  was  to  have 
been  tried. 

A  motion  was  made  to  put  off  the  trial  of  a  caufe  upon  the  Bam.  437. 
affidavit  of  a  third  perfon,  that  J.  S.  an  abfent  peifon  was  a  ma-  Carter  v. 
terial  witnefs  for  the  defendant.     No  rule  was  made.     And  by  the  ^PP'"6^°"* 
court — The  affidavit,   that  an  abfent  witnefs  is  a  material   one, 
muft,  in  order  to  obtain  a  rule  for  putting  off  a  trial,  be  made  by 
the  defendant  himfelf. 

The  defendant's  attorney,   in  order  to  obtain  a  rule  for  putting  Rep,  of  Pr. 
off  a  trial  made   affidavit  that  J- S.  was  a  material    witnefs  for  '/"C-P-gS. 
the  defendant ;  and  that  he  was  beyond  T^ork,  and  could  not  be  in  wa"en* 
London  time  enough  to  give  evidence  at  the  trial.     No  rule  was  Hil.  7G.  2. 
granted.     And  by  the  court — It  is  fettled,  that  a  trial  ought  not 
to  be  put  off  on  account  of  the  abfence  of  a  witnefs,  unlefs  the 
defendant  himfelf  make  an  affidavit,  that  the  witnefs  is  a  material 
one. 

But  it  appears  from  a  fubfequent  cafe,  that  it  is  not  always  ne-  Bam.  448. 
ceffary,  in  order  to  obtain  a  rule  for  putting  off  a  trial  on  account  Day  v, 
of  the  abfence  of  a  witnefs,  that  the  defendant  himfelf  fliould  make  ^^'"'^"* 
affidavit  that  the  witnefs  is  a  material  one.     Upon  (hewing  caufe, 
againfl:  a  rule  for  putting  off  a  trial  on  account  of  the  abfence  of  a 
witnefs,  it  was  objedled,  that  the  affidavit  of  the  witnefs  being  a 
material  one,  was  not  made  by  the  defendant  himfelf.     The  rule 
was  made  abfolute.     And  by  the  court — There  may  be  a  cafe, 
wherein  a  third  perfon  can  fwear  that  a  witnefs  is  a  material  one, 
and  the  defendant  himfelf  cannot ;  as  if  a  fa£lor  fell  goods  for  his 
principal,  and  employ  a  porter  to  deliver  them,  the  fa£tor  in  this 
cafe  knows  the  porter  to  be  a  material  witnefs,  but  the  defendant 
does  not. 

In  order  to  put  off  a  trial  on  account  of  the  abfence  of  a  witnefs.  Rep.  of  Pr. 
the  affidavit  muft  be  pofitive  that  the  witnefs  is  a  material  one  ;  for  '"  ^'  ^'  ^'* 
the  court  will  never  delay  a  plaintiff  without  apparent  caufe,  and  Lifter."'^  '* 
nothing  is  fo  eafy  as  for  a  defendant  to  fwear,  that  he  believes  a 
witnefs  to  be  a  material  one. 

If  it  appear  that  the  witnefs,  whofe  abfence  is  made  the  ground  Bim.  442. 
of  a  motion  for  putting  off  a  trial,  was  not  abfent  at  the  time  no-  Bourne  v. 
tice  of  trial  was  given,  the  court  will  not  make  a  rule  for  putting      ""^  * 
off"  the  trial. 

It  is  in  the  general  required,  that  the  affidavit,  for  obtaining  a 
rule  to  put  off  a  trial  on  account  of  the  abfence  of  a  witnefs,  fliould 
(hevv  at  what  time  the  witnefs  is  expedled  to  return. 

But  it  is  faid,  that  it  is  not  always  neceffary  to  fliew  this;  for  i  Barnard, 
that  in  fome  cafes,  as  if  the  witnefs  be  gone  in  a  Ihip  belong-  39'  Anon, 
ing  to  a  fleet  in  the  king's  fervice,  it  is  impoffible  to  form  a  judg- 
ment 
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ment  at  what  time  he  will  return,  unlefs  the  perfon  who  makes 
the  affidavit  know  what  inflructions  were  given  to  the  commander 
of  the  fleet. 
Tidd's  Pr.  [Where  there  is  no  caufe  of  fufpicion,  the  affidavit  to  put  off  the 
500. 3  Burr,  tj-j^i  Qfj  account  of  the  abfencc  of  a  material  witnefs  is  fufficient  in 
J  BLRep.  '^^  common  form ;  namely,  that  the  perfon  abfent  is  a  material 
436.  witnefs,  without  whofe  teftimony  the  defendant  cannot  fafely  pro- 

ceed to  trial ;  that  he  has  endeavoured,  without  effe£l,  to  get  him 
fubpoefjad,  but  that  he  is  in  hopes  of  procuring  his  future  attend- 
ance. But,  if  there  be  any  caufe  of  fufpicion,  the  court  fliould 
be  fatisfied  from  circumftances,  firft,  that  the  perfon  abfent  is  a 
material  witnefs  ;  fecondly,  that  the  party  applying  has  not  been 
guilty  of  any  laches  or  neglect ;  and  thirdly,  that  he  is  in  reafon- 
able  expe£tation  of  being  able  to  procure  his  attendance  at  fome 
future  time.] 
Barn.  437.  A  motion  was  made  to  put  off  a  trial,  becaufe  the  witnefs  who 
could  prove  a  fet-off  was  abfent ;  but  the  court  was  of  opinion, 
that,  as  this  is  a  collateral  defence,  and  there  is  no  inftance  in 
which  a  trial  has  in  fuch  cafe  been  put  off,  the  trial  ought  not  to 
be  put  off. 
Say.  Rep.         [The  illncfs  of  the  defendant's  attorney,  and   the  publication 

63.  I  Burr.  Qf  ^  paper  with  intent  to  influence  the  jury,  have  been  admitted  as 
Si2.4Term  r*^  i.  .  _i  -i-,  Jv' 

l<.ep.  285.    caufes  for  puttmg  off  the  trial.] 

( I )    At   what  Time  an  Indidment  may  be  tried 
before  Juftices  of  Oyer  and  Terminer. 

K«ilw.  159.  T  T  has  been  holden  by  all  the  judges  of  England^  that  juftices  of 
■*■   oyer  and  terminer  cannot  proceed  to  the  trial  of  an  indidtment 
upon  the  day  that  iflue  is  joined  :  but  that  juftices  of  gaol  delivery 
may, 
4lnft.  164.       The  reafon  given  for  the  difference  is,  that  as  juftices  of  gaol 
^n'^k  ^pi*  ^^'ivery,  fome  time  before  their  coming,  iffue  a  general  precept  to 
c.  c.  41.      the  fheriff,  for  returning  before  them  at  the  day  of  their  feffion 
S^^  twenty-four  out  of  every  hundred,  to  do  thofe  things  which  (hall 

be  enjoined  them  on  the  part  of  the  king,  it  is  prefumed,  that  there 
are  always  enough  of  thofe  returned  under  the  general  precept  in 
court,  out  of  whom  the  fheriff,  an  award  being  for  that  purpofe 
made  by  the  court,  may  return  a  jury  immediately  under  the  ge- 
neral precept, 
a  Hawk.  This  reafon  does  not  appear  to  be  conclufive  ;  for  a  general 

V\.Q,\.Wid.  precept  is  iffued,  at  the  fame  diftance  of  time  before  their  holding 
of  a  feffion,  and  in  the  very  fame  terms,  by  juftices  of  oyer  and 
ierminer. 
4lnft  464.       But,  whether  the  difference  depends  upon  ufage,  or  upon  what- 
^  R '*  ^^\  Soever  it  does  depend,  the  law  feems  to  be  fettled,  that  juftices  of 
a  Hawk.    *  0'^'"  '^^^  termhier  cannot  award  a  jury  for  the  trial  of  an  indicl- 
Pi.  c.  ubi     ment,  to  be  returned  immediately  out  of  thofe  returned  under  the 
^t^*'         general  precept ;  but  that  they  muft  iffue  a  venire  facias  for  the  re- 
turning of  a  jury. 

7  » 


It  was  in  one  cafe  infifted,  that  jufticcs  of  gaol  delivery  have  Cro.Car. 
not  a  power  to  award  a  jury,  to  be  returned  immediately  for  the  34o.  Rexv. 
trial  of  an  indi6lment,  unlefs  the  party  indicled  be  in  prifon :  but      *P™'"* 
the  opinion  of  the  court  was,  that  fuch  juftices  can  as  well  do 
this  where  the  party  is  not  in  prifon  as  where  he  is. 

It  is  faid  by  Coke,  Ch.  J.  that,  although  juftices  oi  oyer  and  ter^  4lnft.  164. 
tmtier  cannot  award  a  jury,  to  be  returned  immediately  for  the  trial  ^.inft.  56*. 
of  an  indi£lment  out  of  thofe  returned  under  the  general  precept, 
they  have  a  power  in  all  cafes  to  award  a  venire  facias  returnable 
immediately,  and  he  cites  divers  old  cafes,  in  which  fuch  power 
was  in  fa£t  ejtercifed. 

But  it  feems  to  be  the  better  opinion,  that  juftices  of  oyer  and 
terminer  cannot  award  a  venire  facias  returnable  in  lefs  than  fifteen 
days.  J 

In  ont  cz{ fA  venire  facias  returnable  immediately,  which  was  i  Sid.  99. 
awarded  by  juftices  of  oyer  and  terminer  for  the  trial  of  an  indidl-  ^"  '• 
ment  for  barratry,  was  holden  to  be  good ;  becaufe  it  had  been 
awarded  with  the  confent  of  the  party  indi£led ;  which  (hews, 
that  without  fuch  confent  it  would  not  have  been  good. 

And  it  may  be  inferred  from  divers  other  cafes,  that  juftices  of  iRoll.  Abr. 
oyer  and  terminer  cannot  award  a  venire  facias  returnable  in  lefs  c     Car 
than  fifteen  days  for  the  trial  of  an  indidlment.  315.  44S. 

If  an  indictment  be  found  in  a  county  wherein  the  court  of  9  Rep.  z\Z. 
King's  Bench  fits,  a  venire faciasy  returnable  immediately,  may  be  ^^*  f^^' 
awarded  for  the  trial  of  the  indidlment.  But,  if  an  indidlment 
for  a  mifdemeanour,  found  in  a  county  wherein  the  court  of 
King's  Bench  docs  not  fit,  be  removed  into  that  court,  a  venire 
facias  returnable  in  lefs  than  fifteen  days  cannot  be  awarded  for 
the  trial  of  the  indidlment. 

(K)  Of  the  Manner  of  trying  where  more  than  one 
Iffue  is  to  be  tried. 

1  F  in  an  a£lion  agalnft  two,  one  of  the  defendants  plead  a  plea  i  Inft.  laj. 
^   in  abatement,  and  the  other  a  plea  which  goes  to  the  adion,  g^'^''^'''* 
and  Iflues  be  joined  upon  both  pleas,  the   iftue  upon  the  plea  in        '  ^ '  7- 
abatement  ought  firft  to  be  tried  ;  becaufe,  if  this  be  found  againft 
the  plaintiff,  the  whole  adtion  abates. 

If  in  a  perfonal  aftion  againft  two,  one  of  the  defendants  plead  i  Inft.  jij. 
a  plea  which  goes  to  the  aClion,  and  the  other  a  plea  which  ex-  ^'■°'  '^'■'*'> 
tends  only  to  himfelf,  and  iflues  be  joined  upon  both  pleas,  the  jRoiLAbr! 
ifliie  upon  the  former  plea  ought  to  be  firft  tried  j  becaufe,  if  this  627.  pi.  1. 
be  found  againft  the  plaintiff",  the  other  defendant  may  take  ad- 
vantage of  the  verdidt,  in  which  cafe  there  will  be  an  end  of  the 
aftion. 

'    If  in  an  aftion  of  trefpafs  againft  two,  one  of  the  defendants  i  Inft.  115. 
plead  a  releafe,  and  the  other  a  plea  which  extends  only  to  him-  g^"''",'^'"'* 
felf,  as  not  guilty,  or  a  juftification,  and  iflues  be  joined  upon    ^  •  P "  5* 
both  pleas,  the  iflue  upon  the  former  plea  (hall  be  firft  tried ;  be- 
caufe 
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caufe  if  this  be  found  againft  the  plaintiff,  it  makes  an  end  of  the 
a£lion  •,  the  difcharge  of  one  defendant  being  in  fuch  cafe  a  dif- 
charge  of  both. 

If  a  perfonal  a£lion  be  brought  againft  two,  and  one  of  the 
defendants  plead  a  plea  which  extends  to  himfelf  only  upon  one 
day,  and  the  other  a  plea  which  extends  to  himfelf  only  upon  a 
fubfequent  day,  and  iflues  be  joined  upon  both  pleas,  the  iflue 
upon  the  former  plea  ought  to  be  firft  tried  ;  becaufe  it  fhall  be 
intended  to  have  been  firft  pleaded. 

If  a  real  a6tion  be  brought  by  J.  S.  as  heir  to  his  father  againft 
two,  and  one  of  the  tenants  plead  a  plea  which  extends  only  to 
himfelf,  and  the  other  a  plea  which  goes  to  the  a£lion,  as  that 
the  demandant  is  a  baftard,  and  iflues  be  joined  upon  both  pleas, 
it  is  not  material  which  of  the  iflues  is  firft  tried ;  for,  although 
that  which  goes  to  the  adlion  be  firft  tried  and  found  againft  the 
demandant,  the  other  fliall  neverthelefs  be  tried ;  becaufe  the  de- 
mandant may  recover  that  part  of  the  land,  of  which  the  other 
tenant  is  in  the  pofleflion. 

If  in  an  a£lion  an  iflTue  be  joined  as  to  part,  and  there  be  a 
demurrer  as  to  the  refidue,  it  is  in  the  difcretion  of  the  court,  to 
order  the  ifliie  to  be  firft  tried,  or  the  demurrer  to  be  firft  argued. 

At  z  trial  at  bar,  in  which  eleven  ifl'ues  directed  by  the  court 
of  Chancery  were  to  be  tried,  it  was  moved,  that  the  evidence  as 
to  the  different  iflues  might  be  gone  through  feparately,  and  the 
cafe  of  Lord  Thatiet  v.  Sir  Ediuard  Snatchbull  was  cited  ;  in  which 
divers  ifllies  diredled  by  the  court  of  Chancery  had  been  tried  in 
divers  terms.  This  was  confented  to  by  the  other  fide.  And  by 
the  court — The  doing  of  this  is  quite  reafonable  :  for  if  the  evi- 
dence be  not  gone  through  feparately,  it  muft  in  fumming  up  be 
feparated  by  the  judge,  otherwife  the  jury  will  not  be  able  to  find 
a  proper  verdidl. 


(L)    Of  granting  a  new  Trial. 

1.  In  the  General. 

..  *  rp  HE  cafe  of  Wood  v.  Gunjiotiy  which  was  in  the  year  1655,  is 
''■     the  firft  cafe  reported  in  the  books,  wherein  a  new  trial  was 
granted. 

But  it  is  faid,  that  it  ought  not  from  thence  to  be  concluded, 
that  this  was  the  firft  inftance  of  granting  a  new  trial  5  for  that  the 
Bewdky.'  °  filence  of  reporters  as  to  this  matter  may  be  imputed  to  its  not 
having  been  formerly  the  praftice  to  report  what  was  done  by 
courts  upon  motions. 
Salk.  64S.  It  is  faid  by  Holt^  Ch.  J.  that  the  granting  of  nev/  trials  muft 
Dafr'dl  Vin  ^'^^^  bccn  much  more  ancient  than  the  cafe  of  JVoodv.  Gmijlon; 
jiMod.119.  becaufe  it  was  long  before  this  cafe  a  good  caufe  of  challenge  to  a 
it  IS  faid  /  juror,  that  he  had  before  been  a  juror  in  the  fame  caufe. 

that  Lord        -  J 

Holt  cired  a  cafe  in  Edward  3d.''s  time,  where  a  new  trial  was  granted,  becaufg  a  great  lord  concerned 

in  the  caufe  fat  upon  the  bench  at  the  trial.  J 

But 
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But  it  Is  faid  in  another  cafe,  that  what  is  faid  by  Holt,  Ch.  J.  Str.  995. 
in  the  cafe  of  Argent  v.  Darrel  is  not  of  much  weight ;  for  that  ^**  "•  ^-^** 
the  challenge,  becaufe  a  man  had  before  been  a  juror  in  the  fame 
caufe,    might  have  been  where  a  venire  facias  de  novo  had  been 
awarded. 

[If  an  iflue  be  dire£led  by  a  court  of  equity,  the  motion  for  a  vez.  18-9 
new  trial  muft  be  made  before  that  jurifdicStion.  But  in  that  cafe, 
it  is  not,  as  at  law,  to  fet  afide  the  verdi«St  ;  for  a  court  of  equity 
frequently  grants  a  new  trial  without  fetting  afide  the  verdidl  ; 
which  is  of  great  confequence  to  the  parties  ;  for  then  it  may  be 
given  in  evidence,  though  not  conclufive  ;  either  party  being  at 
liberty  to  (hew  on  what  grounds  it  was  obtained.] 

The  proper  time  of  moving  for  a  new  trial,  if  the  caufe  were  [(«)  This 
tried  in  term,  is  within  the  firil  four  days  after  the  day  upon  which  "^"'^  ^°'''^  "* 

.     ,.-..  •!•  •  •  \  •        \        r    PL   c  criminal,  as 

It  was  tried;  u  it  were  tried  m  a  vacation,  within  the  iirit  tour  well  as  civil  ' 
days  of  the  next  term  :  becaufe  judgment  may  be  entered  up  after  cafes-, 
fcich  four  days  are  refpeaivtly  paft  {a).  dthtf  i'At    ' 

appear  to  the  court  at  any  time  before  judgment,  that  injuftice  has  been  done  by  the  verdidt,  they  will 
intcrpofe, and  grant  anewttial.  Rex  v.  Holt,  5  Term  Rep.  436.  Rex  v.  Cough,  Dougl.  797.  Birc  v. 
Eirlow,  Id.  171.] 

But  it  has  been  holden,  that  if  judgment  have  not  been  in  fa£l:  Str.  995. 
entered  up,  a  motion   may  be  made  for  a  new  trial  after  the  day  s'^;™*"  '*  \ 
upon  which  it  might  have  been  entered  up  is  paft.    •  Mich.  9  g.  i. 

In  a  later  cafe  however  it  was  holden,  that  a  new  trial  cannot  Barnes,443. 
be  moved  for  after  the  day  on  which  judgment  might  have  been  WjIIis  v. 
entered  up  is  paft,  although  it  have  not  been  in  fa£l  entered  up  ; 
unlefs  the  matter,  upon  which  the  motion  is  founded,   were  not 
difcovered  until  fuch  day  was  paft. 

It  is  in  the  general  true,  that  a  motion  for  a  new  trial  cannot  ^^^'^^  ^f 7-  . 

,  ,        ^         °        .         .  n.      r   •     1  TurbeviUe 

be  made  alter  moving  in  arrelt  or  judgment.  ,_  Stamp. 

But,  if  the  matter,  upon  which  tlie  motion  for  a  new  trial  is  Rep.  of  Pr. 
founded,  were  not  difcovered  at  the  time  of  moving  in  arreft  of  '"^'^•^•, 
judgment,  a  motion  for  a  new  trial  may  be  made  after  movii\g  in  phiiiips  v. 
arreft  of  judgment.  Fowler. 

And  if  this  be  not  the  cafe,  the  court  will  fometimes  give  leave  [Regularly, 
to  move  for  a  new  trial  after  moving  in  arreft  of  judgment ;  be-  ^^'^  m-Jt'ou 

o  JO'  lor  3  new 

caufe,  if  there  be  reafon  to  arreft  the  judgment,  it  would  be  nu-  trial  ihouid 
gatory  for  the  parties  to  be  at  the  expence  of  a  fecond  trial.  precede  the 

motion  in 
arreft  of  judgment,  i  Burr.  334.  ;  but  the  difcuflion  of  the  latter  motion  may  precede  that  of  the  former, 
for  the  reafon  afligned  in  the  text.     6  Teim  Rep.  627.] 

A  new  trial  may  be  moved  for  although  the  verdift  be  fpecial ;  Bunb.  ji.   ^ 
for  the  intention  of  a  fpecial  verdidl  can  only  be  to  referve  a  quef-  Namink, ». 
tion  of  law  for  the  opinion  of  the  court,  in  cafe  the  verdict  (hall 
ftand. 

If  due  notice  of  trial  were  not  given,  this  is  a  good  reafon  for  Salk.  646. 
granting  a  new  trial :  but,  if  a  defence  were  made,  the  court  will  Thermoim 
not  grant  a  nev/  trial,  although  due  notice  of  trial  was  not  given  j  f^Term 
the  defe£l  of  notice  being  cured  by  the  defence.  Rep-  Si^-J 

A  new 


€$6  €mt 

Saysr.po.  A  ficw  trial  in  an  tndl£lment  was  granted  j  becaufe  the  dt- 

fe"  ^    "''  f'^ndant  had  not  given  due  notice  of  trial. 

7  Mod.  54-       A  new  trial  cannct  be  moved  for  after  a  nonfult;  the  plaintiff 
^>°"7'       being  out  of  court. 

Rep.  of  Pr.       But  a  motion  may  be  to  fet  afide  a  nonfuit  for  irregularity,  and 

in  C.  B.  63.  jf  jf  appear  to  have  been  obtained  irregularly,  the  court  will  make  a 

7  Mod.  54.  rule  for  a  proceeding  in  the  caufe,  which  anfwers  the  fame  pur- 

[4  Burr.      pofe  as  granting  a  new  trial. 
1985.] 

Barnes,447 
Bond  V. 
Palmer. 


MS.  Rep. 
Gulliver  v. 
Motfit.  Eaft. 
SG.  3. 


'  It  has  been  holden,  that  a  neW  trial  cannot  be  moved  for  In  the 
court  of  Common  Pleas,  in  a  caufe  which  was  tried  before  a  judge 
of  another  court,  unlefs  the  fadt  upon  which  the  motion  is  ground-' 
ed  be  verified  by  affidavit. 

But  in  a  late  cafe  the  court  of  Common  Pleas  made  a  rule  to 
(hew  caufe,  why  a  new  trial  fhould  not  be  granted  in  a  caufe  which 
was  tried  before  a  judge  of  another  court,  although  the  fadl  upon 
which  the  motion  was  grounded  was  not  verified  by  an  affidavit. 
3Keb.  351.  It  is  in  the  general  true,  that  the  court  will  not  grant  a  new 
^•.j^."'  '•  ^  trial,  unlefs  a  report  be  made  of  the  trial  by  the  judge  before  whom 

'J  the  caufe  was  tried. 
MS.  Rep.(^       But,  if  the  judge  before  whom  the  caufe  was  tried  die  before 
Boifton  V. ,  j^e  make  a  report  of  the  trial,  the  court  will  receive  an  account 
Trin.    *     /  thereof  by  affidavit. 
30G.2.  inB.R.     [Rex  V.  Holt,  5  Term  Rep. 4.3S.] 

[Ca.  Temp.  ' '  The  report  of  the  judge  before  whom  the  caufe  was  tried  is 
Hardw.  23.]  conclufive,  upon  a  motion  for  a  new  trial,  as  to  every  thing  which 

""  *     pafTed  at  the  trial. 
tz  Mod.  It  is  faid  by  Holty  Ch.  J.  that  if  in  his  judgment  the  matter  dc- 

336.  Anon,  fejyeg  a  re-examination,  he  fhould  be  for  granting  a  new  trial,  al- 

//    though  it  would  be  contrary  to  the  report  of  the  judge.  .  • 
IX  Mod.  I.  '     If  there  have  been  a  view,  the  court  will  not,  unlefs  there  be 
Anon.  fome  fpecial  reafon  for  fo  doing,  grant  a  new  trial :  becaufe  it  is 

to  be  prefumed,  that  the  jury  were  as  much  or  perhaps  more  in- 
fluenced by  what  they  obferved  upon  the  view,  than  by  the  evi- 
dence given  in  court. 

If  two  perfons  be  defendants  in  an  a£lion,  and  there  be  a  ver- 
di(i^  in  favour  of  one  of  them,  the  court  will  not  grant  a  nev<r 
trial  at  the  inftance  of  the  other ;  becaufe  the  verdict  muft,  if  fet 
afide,  be  fet  afide  as  to  both ;  and  it  would  be  very  unreafonable, 
that  he  in  whofe  favour  the  verditl  is  fhould  be  a  fecond  time  in 
jeopardy  {a).  But,  if  the  defendant,  in  whofe  favour  the  verdift 
is,  confent  to  the  granting  of  a  new  trial,  the  court  will  grant  it, 
provided  it  be  in  other  refpe<^s  proper. 


; 


tz  Mod. 

175. 

Bond  V. 

Spark  and 

another. 

Str.  814, 

[(a)  Collier 

y.  Morris, 

M,  1735. 

Bull.  N.  p. 

326.  Cap< 

Crabb's  cafe,  23  G.  ».  Hid.  S.  P.     Feme's  cafe,  Hil.  27  and  28  Car.  2.  ibid,  contra.    So,  in  an  aftion 

of   trefpafs  and  falfe  imprifonment  brought   in  the  King's  Bench  againft  Mr.  Leroux,  a  magiftraie,  and 

two  others,  who  were  conftables ;  the  two  latter  were  acquitted,  and  there  was  a  verdift  againfl  Leroux 

for  20/.  which  the  court  fet  afide,  and  they  granted  a  new  trial  as  to  him  ;  and  upon  the  fecond  trial 

there  was  a  verdi£t  in  his  favour,  6  Term  Rep.  625.    So,  in  an  indiftment  for  a  mifdemeanour,  where 

fome  of  the  defendants  are  acquitted,  and  fome  convifted,  a  new  trial  maj  be  granted  as  to  thofe  con- 

viiled,    Rex  v.  Mawbey,  6  Term  Rep.  619.  J 

The 
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The  court  will  not  grant  a  new  trial,  if  it  be  probable  that  the  12  Mod. 
verdict,  in  cafe  a  different  one  be  found  upon  the  new  trial,  will  319-  Rich- 
be  given  in  evidence  in  a  criminal  profecution.  \Vii°iIm* 


It  is  in  the  general  true,  that  the  court  will  not  grant  a  new  2  Vem.  75. 

trial  upon  the  merits,  without  the  condition  of  paying  the  colls  '^  ^^'^ 

of  the  former  trial.  ^^°' 

But  the  court  will  fometinies  grant  a  new  trial  upon  the  merits, 
without  the  condition  of  paying  the  colls  of  the  former  trial. 

[Where  a  new  trial   is  granted,    and  nothing  is  faid   in  the  \fafo 

rule  concepning  the   cods  of  the  firll,  although  the  fame  party  Skurray, 

fucceed  on  the   fecond  trial,  he  fliall  not  have  the  cods  of  the  ^°"ei-4>8. 
r.^a -\  s.  p.  Schui- 

i^'^^'J  bred  V.  Nutt,  B.  R.  M.  23  G.  3.J  and  Hankey  v.  Smith,  3  Term  Rep.  50-. 

It  being  difcovered,  that  the  jury  had  drawn  lots,  in  order  to  Str.  642. 
determine  for  which  party  they  (hould  find  a  verdict ;  the  court  ^^^'*  "-  ) 
granted  a  new  trial,  and  ordered  that  the  cods  of  the  former  trial   rj^7x  v 
Ihould  abide  the  event  thereof.    ^  Lord  Fi'tz- 

wa:e.-, 
a  Lev.  139.  I  Freem.  414.  S.  C.  Poller  v.  Hawden,  a  Lev.  205.  Fry  v.  Hardy,  Sir  T.  Ion.  89. 
Philips  V.  Fowler,  Barne?,  441.  Com.  Rep.  525.  Pr.  Reg  40^.  /indr.  3S3.  S.  C.  S.  P.  In  Parr  v* 
Feames,  Barnes,  43S,,  the  court  would  have  admitted  affidavits  of  the  jurors  themfelves  to  fubWantiate 
the  fad.  But  in  Vaffie  v.  Delaval,  i  Term  Rep.  u.,  the  court  refufed  to  receive  them.  £:  vitit 
Pryor  v.  Powers,  i  Keb.  811.] 

At  the  trial  of  an  acSbion  of  falfe  imprifonment  againfl  a  juftice  Ms.  Rep. 
of  the  peace  it  appeared,  that  the  action  was  commenced  within  P'ckeffgiU 
fix  months  after  the  end  of  the  imprifonment  of  the  plaintiff,  but  Hir^'^G*^' 
not  within  fix  months  after  the  day  of  his  commitment.     It  was  in  c.  b. 
ruled  by  Willesy  Ch.  J.  before  whom  the  caufe  was  tried,  that  the  ['^'^ev. 
action    was    not    commenced    within   the    time  limited  by   the  Rep"^6% 
24  G.  2.  c.  44.  and  the  plaintiff  was  nonfuited.     A  new  trial  was  S.F.] 
granted,  without  the  condition  of  paying  the  cods  of  the  former 
trial. 

Two  bills  of  exchange,  drawn  by  Colonel  CAW  upon  the  EaJ}  ms.  Rep. 
India  Company,  payable  to  Campbell  or  order,  had  been  indorfed  E^^ieana 
by  Campbell  to  Ogilby ;  but  the  words  or  order  were  not  adifed  in  -^^^  \'^ 
the  indorfement  of  one  of  the  bills.     Both  the  bills  being  after-  Comp.Trin, 
wards  indorfed  by  Ogilby  to  Ed'ie  and  Lard  and  order,  an  action  '  ^'  3-  '" 
oi  ajfutnpfit  was  brought  upon  them.     There  being  no  doubt  as  to  rj  Burr, 
the  bill  which  was  indorfed  to  Ogi/by  or  order;  the  jury  found  for  1216.  i  HI. 
the  plaintiffs  as  to  the  count  wherein  this  was  declared  f<jr.     As  to  ^'P;  ^^^' 
another  count  wherein  the  bill  indoifed  to  Ogilby  only  was  de-  Tindai  v. 
clared  for,  they  found  for  the  defendants ;  but  their  verdidt  as  to  Brown,  i 
this  count  was  grounded  entirely  upon  evidence,  that  by  the  ufage  T.^'™' ^p^f',' 
of  merchants  this  bill  was  not  allignable  to  the  plaintiffs,  becaufe      ' "   *    'J 
the  words  or  order  were  not  added  in  the  indorfement  from  Camp- 
bell to  Ogilby.      Upon  a  motion  for  a  new   trial,  Lord  Mansfield 
Ch.  J.  before  whom  the  caufe  was  tried,  reported,  that  he  told 
the  jury,  that  by  the  general  law  every   indorfement  of  a  bill  of 
exchange  would  follow  the  nature  of  the  original  bill ;  and  con-      / 
fequently,  that  if  the  original  bill  were  payable  to  y.  S.  ard  order, 
an  indorfement  by  J.  S.  to  J.  N.  would  be  a  good  affignment  to 

Vot.  VI.  U  u  J.  lY. 
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7.  A"^.  and  his  order,  nohvithflanding  the  words  or  orier  were  ndt 
added  in  the  indorfement  to  J.  N.  But  that,  if  they  were  fully 
fatisfied  from  the  evidence  which  had  been  given,  that  the  words 
or  crder  are  by  the  ufage  of  merchants  neceflary  to  the  enabling 
of  an  indorfee  to  affign  a  bill  of  exchnnj^e,  they  ought  to  find  for 
the  defendants  as  to  that  bill  in  the  indorfement  of  which  thefe 
v/ords  were  not  added.  His  lordfhip  added,  that  at  the  trial  of 
the  caufe  he  was  of  opinion,  that  evidence  of  the  ufage  of  mer- 
chants was  in  this  cafe  admiffible ;  but  that,  having  fince  looked 
into  the  cafes  upon  the  point,  and  confidered  the  matter  with 
great  attention,  he  is  now  clearly  of  opinion,  that  he  ought  not 
to  have  admitted  fuch  evidence,  and  confequently  that,  as  the  ver- 
di£l  upon  that  count  which  is  found  for  the  defendants  was  en- 
tirely grounded  upon  evidence  of  the  ufage  of  merchants,  a  new 
trial  ought  to  be  granted.  The  other  juflices  being  of  the  fame 
opinion,  the  remaining  confideration  was,  whether  the  new  trial 
(hould  be  granted  upon  the  ufual  condition  of  paying  the  cods  of 
the  former  trial.  It  was  holden,  that  no  cofcs  fhould  be  paid. 
And  by  the  court— As  a  verdi6t  mufl:,  if  fet  afide,  be  fet  afide 
generally,  and  this  vcrdi£l  is  agreed  to  be  right  as  to  the  count 
'  which  is  found  for  the  plaintiff,  there  is  no  reafon  that  he  fhould 

pay  the  cods  of  the  former  trial.  * 

Ti  Mod.  It  is  faid,  that  when  a  new  trial  is  granted  the  firft  verdift  ought 

439-  '^"°"'  to  ftand  as  a  fccurity,  for  that  otherwife  the  party  againfi:  whorri. 

'^*  "^    '      it  was  obtained  may  fpirit  av/ay  the  witnefles  upon  whofe  tefti- 

_^    I     mony  it  was  founded,  and  thereby  deprive  the  other  party  both  of 

the  benefit  of  the  firfl:  verdi(Sl:,  and  of  the  means  of  obtaining  a 

fecond. 

Salt.  €49.         It  is  in  the  gener.nl  true,  that  if  a  new  trial  have  been  granted, 

Clark  V.        ^^^  there  be  a  verdi£l  for  the  fame  party  in  whofe  favour  the  vcrdidl 


Udall 


S:r.  652.      upon  the  fird  trial  was  given,  the  court  will  not  grant  a  third  trial. 

6  Mod.  2^.  But  upon  the  particular  circumftances  of  a  cafe,  as  if  the  fecond 
[The  court    verdicl  have  been  obtained  by  unfair  prailice,  the  court  will  grant 

any   number   ^   ^hird  trial. 

of  trials  in  the  fame  aftion,  if  the  verdicts  be  againfi  law.     Tindal  v.  Brown,  i  Term  Rep.  171.] 

Vin.  Trial,  It  is  faid,  that  courts  of  equity  do  not  grant  a  new  trial  as  a 
467.  pi.  4.  tiiijTg  of  courfe,  although  an  eftate  of  inheritance  will  be  bound 
by  the  verdict ;  for  that  the  granting  or  not  granting  of  a  new 
trial  always  depends  upon  the  circumftances  of  the  cafe. 
Salk.  650.  A  new  trial  cannot  be  granted  by  an  inferior  court,  and  if  the 
Str.  113.  judge  thereof  do  grant  one,  a  matidamus  lies  for  a  procedendo  ad 
Sa*r   ao-.  y'^fl'^'"""  upon  the  verdict. 

[But  he  may  fet  a  verdidl  afide  for  irregularity.  Rex  v.  Peters,  i  Burr.  572.   J:\vel  v.  Hill,  1  Str.493.3 

2.  After  a  Trial  at  Bar. 

J  Sid.  i;8.  It  is  laid  down  in  divers  cafes,  that  the  court  ought  not  to  grant 
Salk.  648.  a  jjg^y  fi-i^i  afjgj.  a  trial  at  bar.  unlefs  there  have  been  a  mlfbe- 
'  ^^'"^-  3" •  haviour 


Cn'al  659 

haviour  In  the  juty  ;  for  that  a  trial  at  bar,  by  reafon  of  its  greater  12  Mod.  93 . 
folemnlty,  is  of  much  mere  authority  than  a  trial  at  nifi  trius.         '-'^• 

'  '  -^   ^  iP.  Wms. 

ai3.     Prec.  in  Ch.  193.     Ld.  Raym  514. 

But  it  lias  been  holden  in  other  cafes,  that  the  court  ouj^ht,  if  Str.  584. 
the  circumdances  of  the  cafe  require  it,  to  grant  a  new  trial  after  l\°\\ 

...  ^  '.        "  Ld.  Raym. 

a  trial  at  bar.  j.^o.    [1  Bum  395.] 

And  it  is  in  one  of  tKcfe  cafes  obferved,  that  in  the  cafe  oiWood  Str.  585, 

V.  Giinjiotty  which  is  the  fir(t  cafe  reported  in  the  books  wherein  a  ^'u^r-'v-  v.  ^ 

new  trial  was  granted,  it  was  granted  after  a  trial  at  bar.  [I'vez^zS  1 

As  the  verditl  upon  an  Iflue  direcTred  from  the  court  of  Chan-  Salt.  650. 

eery  is  only  to  inform  the  confcience  of  the  Chancellour,  this  court  ^^"•"'c't  v. 

frequently  grants  a  new  trial  after  a  trial  at  bar.  ^^J[^ 

[A  new  trial  will  rarely,  if  ever,  be  granted  after  a  trial  at  bar  Tyflen  v. 
in  a  writ  of  right :  the  law  has  made  this  conclufive  :  and  as  the  Clarice,       | 
praftice  of  granting  new  trials  has  been  chiefly  taken  up  fince  the  *  ^^'  ^^P* 
difufe  of  attaints,  and  it  is  pretty  cleai-,  that  no  attaint  lay  in  fuch 
cafe,  this  has  been  argued  as  an  additional  objedlion.] 

3.    On    account  of  a  Defe£l  or  Miftake  of  the  Judge  before 
whom  the  Caufe  was  tried. 

S^  If  the  judge  before  whom  a  cnufe  was  tried  were  therein  inte-  2  Llii.  Abr> 
■"relied,  the  court  will  grant  a  new  trial.     And  it  is  faid  the  court  "+9* 

will  do  this,  notwithflanding  both  parties  confented  to  the  caufe 

being  tried  before  fuch  judge  j   for  it  is  not  to  be  imagined  that 

he  could  be  quite  indifferent. 

A  new  trial  was  granted,  becaufe  a  peer  of  the  realm  who  was  "  ^^°^' 

interefted  in  the  caufe  fat  upon  the  bench  during  the  trial.        Herbe'rt v'  hCt^  ^ 

If  the  judge  before  whom  the  caufe  was  tried  made  any  miftake,   10  Mod. 
the  court  will  grant  a  new  trial ;  for  a  judge  of  nifi  prius  is  rather  ^^^'     f^^?' 
to  be  confidered  as  having  acfled  in  a   minilterial  than  a  judicial  ofHclft>nT* 
capacity;  and  as  the  ground  of  granting  a  new  trial  is  doing  juf- 
tice  to  the   party  injured  by  the  verdicl:,  it  ought  as  well  to  be      f 
granted  on  account  of  a  mitlake  in  the  judge,  as  upon  account  of  a 
miftake  in  the  jury. 

If  the  judge  before  whom  the  caufe  was  tried  have  refufcd  to  6  v^od  342. 
admit  proper  evidence,  this  is  a  good  reafon  for  granting  a  new  '  '•^'^'i-  53' 

trial.  ^  .     .  ^'  ' 

If   the   judge  before    whom   the  caufe  was  tried  admit  im-  7  MoJ.  64. 

proper  evidence  which  is  objefted  to,   the  more   regular  way  is  'Jhjir.kim 

to  tender  a  bill  of  exceptions  :  but,  nctwithftanding  this  have  been  ^'Mod.  53  ' 

omitted,  the  court  will  grant  a  new  trial.    .'• 

[If  the  fuppofed  mifdirecSlion  be  a  technical  obje£l:ion  in  point  Edmonfon 

of  law,  and  fubftantial  juftice  be  done,  or,  generally,  if  the  merits  I'J'^^'-^^^- 

have  been  fairly  and  fully  tried,  a  new  trial  will  not  be  granted j  ^.  ^ 

for  the  application  is  to  the  difcretioji  of  the  court.] 


U  u  3  4.  On 
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4.  Oh  ilccount  of  a  Dcfe£l,  Miftake,  or  Fault  of  the  Jury  by 
wliom  the  Caufe  was  tried. 

11  Mod.  1.       if  the  fheriff  did  not  follow  the  direction  of  a  rule  of  court  in 

returning  the  jury,  this  is  a  good  reufon  for  granting  a  new  trial. 

12  Med.  But,  if  the  party,  aguinll  whom  the  verdi£l  is  in  fuch  cafe 
5^7-  found,  did  make  a  defence  at  the  trial,  ilic  court  will  not  grant  a 
la^Mod./  "^"'  trial ;  for,  as  he  would  have  had  the  advantage  of  the  verdict 
584.             if  it  had  been  in  his  favour,  he  ought  to  be  bound  by  it. 

Cro.  ElTz.  In  the  "oemre  facias  there  was  the  name  of  Thomas  Buclyer  o(  A. 

57.  Diip,m  1,1  the  dyh-iiigiis  this  name  was  left  out,  and  the  name  of  Thomas 
1  Roh!"  Abr  C^^''^''  *^'^  -^-  was  inferted.  Thomas  Carter  of  A.  being  fworn  upon 
196.  pi  3.  the  jury  which  tried  the  caufe,  the  vcrdicl  was  holden  to  be  void ; 
becaufe  the  caufe  was  not  tried  by  twelve  of  the  perfons  returned 
upon  the  pannel. 
Cro.  Eliz.  la  the  venire  facias  and  in  the  JiJIri/igas  there  was  the  name  oi 

aaz.  .  "  Jp/i/i  Taverner.  A  per  Ton  of  the  name  of  John  Turner  being 
DQrrin"ton.  fwom  upon  the  jury  which  tried  the  caufe,  the  court  upon  a  mo- 
tion in  arreit  of  judgment  was  clear,  that  if  the  variance  had 
been  in  the  chriftian  name  judgment  ought  to  be  arrefced  ;  but 
they  had  fome  doubt,  whether,  as  the  variance  was  in  the  furname, 
this  ought  now  to  be  done ;  becaufe  a  man  may  have  two  fur- 
names;  It  was  afterwards  holden,  that  judgment  fhould  be  ar- 
refted. 
Barnes,  A  perfon  was  returned  and  fworn  upon  the  jury  by  the  name 

^54-  oi  Henry^  a  new  trial  being  moved  for  upon  an  affidavit  that  his 

Thorn.'        chriftiau  name  was  Harry,  i|  was  refufed.     And  by  the  court — 
As  the  record  and  the  jury  procefs  are  right,  an  affidavit  ought 
not  to  be  received  to  contradi£l  them.     This  was  the  perfon  who 
\vas  returned  and  intended  to  be  upon  the  jury,  and  it  is  com- 
monly underftood,  tliat  Henry  and  Harry  are  the  fame  name. 
Barnes,  453.       A    perfon  of  the   name  oi  Richard  Sheppard  was   returned  to 
Nomvn  V.    ferve  as  a  juror  on  the  crown  fide.     This  perfon  being  in  the  tiif 
"^°^  '    prius  court,   when  Richard  Gratter  returned  upon  the  nifi  prius 
pannel  was  called,  he  anfwered,  and  was  fworn   upon  the  jury  in 
the  room  of  Gratter.     A  new  trial  being  moved  for  on  the  part 
of  the    defendant,  it  vi'as   faid,  that  the  defendant  ought  to  have 
challenged  this  man,  and  that  the  court  will  not  now  receive  an 
affidavit  to   contradict:  the  i-ecord  :  but  a  new  trial  was  granted. 
And   by  the  court — The  court  are  not,  in  this  cafe,  concluded  by 
the  record.      The    twelve  jurors  who  try  a  caufe  are,  by  the 
3  Geo.  2.,  to  be  drawn  out  of  a  box,  and  confequently,  as  this 
man's  name   never    was   in  the  box,  the    caufe  has   not   been 
tried. 
Barnes, 455.       John  Peace,    who    was    returned  upon  the  pannel,  did   not 
Ball"^^*'       appear:  but  when  he   was  called,  his   fon  anfwered,  and   was 
fworn  upon  the  jury.     A  new  trial  was  granted.     And  by  the 
court — This  verdi£l  was  not  found  by  twelve  of  the  perfons  re- 
turned upon  the  pannel. 

A  perfon 
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A  perfon  returned  upon  the  pannel  by  the  name  of  Hooper  was  i.d.  Raym. 

challenged,  and  the  challenge  was  allowed.     This  man  being  af-  '^lo- 

terwards  fworn  upon  the  jury  as  a  talefman  by  the  name  oi  Hook,  a  ''^'■''*''  ^• 
new  trial  was  granted. 

The  court  will  not  grant  a  new  trial,  becaufe  one  of  the  jurors  i  Ventr.  30. 

was  related  to  one  of  the  parties  ;  for  the  otHier  party,  who  might  <^-"."°"  v. 

have  challenged  this  perfon,  ouglit  to  fufFer  for  his  neglect .  %\T^'\'q. 

A   new  trial  being  moved  for,  becaufe  one  of  the  jurors  had  a  Sty.  1:9. 
Tuit  depending  with   the  plaintifl",  againft  wliom  the  verd:6l  was  ^-'•'^e'^ay.'s 
found,  it  was  refufed.      And  by  the  court  —  Why  did  not  the  plain-  *^*  '^' 
tiff  challenge  this  man  ? 

If  there  were  good  caufc  of  challenge  to  one  of  the  jurors,  but  7  Mod.  ;;4. 
this  was  not  known,  and  confequentiy  could  not  be  taken  advan-  Hyon  v.^  y 
tage  of  at  the  trial,  the  court  will  grant  a  new  trial.  Ballard. 

A  new  trial  was  grnnted  upon  affidavits  of  eleven  of  the  jurors.  Rep.  of  Pr. 
fetting  forth  that  they  had  agreed  to  find  a  verditSl  for  the  plaintiff,   '"  *"•  '^'  ^^' 
and  to  give  him  five  fnillings  damages  ;  but  that  the  foreman  had,  jvhi.-s. 
by  miilake,  given  a  verdidt  for  the  defendant. 

A  new  trial   was  granted,  becaufe  the  jury  found  a  verdidl  for  Snyer,  2. 
the  plaintiff,  notwithrtanding  they  were  direcled  by  the  judge  be-  '^fidin?  v.y 
fore  whom  the  caufe  was  tried,  that  upon  the  evidence  they  ought     ^'^^''''^' 
to  find  for  the  defendant. 

In  an  indidlment,  for  putting  ducats  into  the  pocket  of  tlie  .Siycr,  35. 
profecutor  with  an  intent  to  charge  him  with  felony,  the  jury  ^'"''  ^'• 
found  the  defendant  guilty  generally.  Upon  a  motion  for  a  new  *"  ^' 
trial  affidavits  of  all  the  jurors  were  produced,  in  which  they  fwore, 
that  they  only  intended  to  find  him  guilty  of  the  fact  of  putting 
the  ducats  into  the  profecutor's  pocket,  but  not  of  the  intent  j 
and  Fo/Iery  J.  before  whoin  the  inditlment  was  tried,  reported, 
that  his  diredlion  to  the  jury  was,  that  in  cafe  they  did  not  think 
the  defendant  guilty  of  the  intent  they  ought  to  acquit  him. 
A  new  trial  was  granted.  And  by  Z.^-^,  Ch.  J. — We  do  net  grant 
a  new  trial  on  account  of  an  after- thought  of  the  jurors,  for  the 
doing  of  this  would  be  a  bad  precedent ;  but  becaufe  the  verdi<ft 
was  contrary  to  the  direftion  of  the  judge  in  a  matter  of  law. 
And  by  Defiijln,  ].-~-l{  the  verdi£l  had  been  as  the  jury  intended 
to  find  it,  namely,  that  the  defendant  was  guilty  of  the  fa£l  but 
not  of  the  intent,  it  would  have  been  an  incomplete  verdicl:,  and 
confequentiy  no  judgment  could  have  been  given. 

[It  is   a    general  rule,  that   if  the  judge  of  tij/i prius  dire£ls  a  Pr  Lord 
jury  on  the  point  of  law,  and  they  think  fit  obllimitely  to  find  l^^'tT'  ''' 

J       '     ,._,  ^  ,.,.„.         ^    ,  .       -    ~    .  ''  La.   Jemp. 

a  verdict  contrary  to  his  direction,  that  is  luliicicnt  ground  for  Hardw.  26. 
granting  a  new  trial  ;  and  when  the  judge,  upon  a  doubt  of  law, 
directs  the  jury  to  bring  in  the  matter  fpecially,  and  they  find  a  / 
general  verdidt,  that  alfo  is  a  fufficient  foundation  lor  a  new  trial. 
But  to  thofe  general  rules  there  are  fome  limitations  as  clear  as  the 
rules  themfelves:  one  is,  that  if  the  judge  flioiild  dire£l  tlic  jury 
plainly  and  certainly  VvTong  in  point  of  law,  and  the  jury  fiiould 
find  contrary  to  his  opinion,  and  it  (hould  appear  to  the  fuperior 
court,  under  whofe  diredion  all  trials  at  mji prius  are  {8alk.  643.) 

U  u  3  that 


662  CciaL 

that  the  judge  was  undoubtedly  miftaken  ;  the  court  would  not 
grant  a  new  trial,  becaufe  it  would  be  putting  the  parties  to  trou- 
ble to  no  putpofe  ;  and  if  the  next  judge  fliOuid  direct  the  jury  in 
]Ike  manner,  and  they  Hnd  accordingly,  tiiere  muft  be  a  new  trial 
for  mifdire£lion.  Another  limitation  is,  that  if  it  appear  upon  the 
record  before  the  court,  that  it  is  impoflible  that  the  defendant 
fliould  have  judgment  by  reafon  of  his  bad  plea,  tliough  the  ver« 
di£l  were  found  for  him,  the  court  would  not  grant  a  new  trial. 
But  then  thefe  things  mufl;  appear  very  clearly,  and  it  muft  be 
where  every  thing  appears  on  tlie  record  that  can  pofhbly  arife 
upon  the  trial ;  for  if  all  the  matter  do  pot  appear,  and  the  ver- 
di£l  may  pofTibly  prejudice  the  defendant  in  point  of  law,  the 
conrt  ought  in  juftice  to  grant  a  new  trial.] 
Str.  1106.  It  is  in  the  general  true,  that  if  the  verdifl  be  contrary  to  evi- 
114-'        /  dence,  the  court  will  grant  a  new  trial. 

But  in  fome  cafes  the  court  will  not  grant  a  new  trial,  although 
the  verdicSl  be  contrary  to  evidence. 
i  Barn.  9,  If  there  are  two  iffiies,  and  the  verdifl  be  not  contrary  to  evi- 

317-  3'!3-  dence  as  to  one  ifllie,  the  court  will  not  grant  a  new  trial,  al- 
[j"gQ /J,*,  r.  though  it  be  contrary  to  evidence  as  to  the  other;  for  as  the 
iaid.he  re-    verditSl  is  right  in  part,  the  court  will  not  fet  it  afide. 

niembered  a 

cale  tiiect  forr,e  years  ago  at  Br'iPo!,  where  a  new  trial  was  granted  as  to  one  Iflue  outof  feveial  which  had 

been  found  againit  the  evidence,    6  Term  Rep.  636.  J 

Sa!k,  en-  In  sn  aclion  upon  the  cafe  agalnft  J.  S.  for  negligently  keeping 

Smith  V.       ]^j3  fjj-g^  by  means  whereof  the  houfe  of  the  plaintiff  was  burnt 

rampton.     (Jq^^^^^  j-Ug  yerdicl  was  for  the   defendant.      A  new  trial  being 

moved  for,  it   was  refufed,  although  the  verdi6l  was  contrary  to 

evidence;  becaufe  it  was  a  hard  atiion. 

Salk.  653.         But,  if  in  a  hard  a£lion  there  be  a  verdifl  for  the  plaintiff,  the 

Puni;kicy  v.  court  Will,  in  cafe  the  verdidl  be  contrary  to  evidence,  grant  a  new 

trial. 
Salk.  648.         jf-  S.  being  hung  in  chains  by  the  flierifF  upon  the  foil  of  J.  N., 
Spaiks  V.      Jn  an  adlion  brought  by  J.  N.  a  verdi£l  was  found  for  the   de- 
^■^"'  fendant.     The  court,  although  it  was    contrary  to   evidence,  re- 

fufed to  grant  a  new  trial;  it  appearing  that  the  flieriffhad  done 
this  merely  for  the  conveniency  of  the  place,  and  not  with  a  de- 
(ign  to  affront  or  annoy  J.  N. 
Salk.  646.         In  an  a6l:ion  of  njfmnpjit  the  jury  found  a  verdi£l  for  the  plain- 
Deeriey  v,      tiff,  notwithltandiug  the  defendant  proved  her  defence,  v/hich  was 
tie    ucne  s  ^Q^gj-ture.     A  ncw  trial  being  moved  for,  it  was  refufed.     And  by 

or  Mazarine,  1  1     r  r 

[In  a  late  the  court — As  the  defendant  was  reputed  to  be  a  feme  fole,  and 
^afe  where  lived  as  fuch,  fhe  ought  not  to  have  fet  up  fuch  a  defence,  in  or^ 
founriver-  ^^'^  ^°  prevent  the  plaintiff  from  recovering  a  juft  debt. 

<1idt  for  the  plaintiff  upan  a  prefumption  contrary  to  evidence,  the  court  refufed  to  grant  a  new  trial,  be- 
caufe the  plaintiff  was  entitled  to  recover  in  conscience  and  fquity,  Wilkiqfon  v.  Payne,  4  Term  Rep, 
468.J 

Silk.  644.         The  plaintiff  in  an  aclion  of  ejedment,  who  was  a  mortgagee, 
Pj|!'^^ '''       claimed    under  a  furrender  of  the   premifes  as  being  copyhold  ; 
whereas  it  appeared  that  they  were  not  copyhold.     The  defend- 
ant claimed   under  a  vQluutary  conveyance,      A    verdict   being 

found 
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found   for  the  plaintiff,  the  court,  ahhough  it  was  contrary  to 

evidence,  refufed  to  grant  a  new  trial ;  becaufe  the  granting 
thereof  would,  as  was  faid,  be  contrary  to  the  real  juftice  of  the 
cafe. 

An  a£lion  of  trover  being  brought  by  a  leflbr  againft  his  leflee,  Salk.  f^y. 
for  fome  trees  cut  down  by  the  latter,  a  verdidl  contrary  to  evi  -  ^^"^'*' 
dence    was  found   for  the  defendant:  yet  a  new  trial   was  re- 
fufed ;  becaufe  it  appeared,  that  the  trees  were  cut  down  in  mak- 
inj^  ditches,  which  were  of  more  advantage  to  the  land  than  the 
value  of  the  trees. 

A  new  trial  b^ing  moved  for  in  an  a£tion  of  trefpafs,  the  judge  MS   Rep, 
before   whom   the  caufe  was  tried  reported,  that  the  trefpafs  was  ^^^^f'"^- 
proved,  and  that  the  jury  ought,   according  to  the  evidence,   to  ^o^G.  i.'lo* 
have  found  a  verdi(St  for  the  plaintiff     but  that,  in  his  opinion,  a.  R 
fixpence  damages  ought  to  have  been  fufEcient.     Anew  trial  was  [^'^"'t- 
refufed.      And  by  Lord  Mamjield,  Ch   J.— As  the  granting   of  a  '^'  ^'    '* 
new  trial  is  difcretionary,  the  court  will   never  mmiiler  to  the 
paffions  of  either  pirty,  by  granting  one  in  a  cafe  like  the  prtfcnt, 
wherein  the  juftice  of  the  cafe  by  no  means  requires  it. 

Upon  a  motion  for  a  new  trial  in  an  aftion  for  a  libel  accufing  MS.  Rep. 
the  plaintiff  of  difaffection,  the  judge  before  whom  the  caufe  was  5,^'''^°"  *•• 
tried  reported,  that  the  jury  had  found  a  verdi£l:  for  the  defendant  Mch'^  ^°* 
contrary  both  to  evidence  and  his  diretflion  :  but  that,  as  the  gene-   31  G.  a. 
ral  character  of  the  plaintiff  was  proved  to  be  that  of  a  Jacobite,  *"  ^'  ^' 
and  no  damage  was  proved  to  have  been  fuflained,  the  jury  ought  664.  i.  C. 
not  in  his  opinion  to  have  given  more  than  two  fliillings  and  fix-  Mar/h  v. 
pence  damages.     The  court  refufed  to  grant  a  new  trial.    And  by  ^'g.^'A 
Lord  Matiifield,  Ch  J. — A  new  trial  ought  never  to  be  granted,  un-  851.  s.  P.I 
lefs  fome  manifcft  injuflice  be  done  by  the  verdid.       ■  s  this  is  a 
vindictive  a£lion,  and  it  was  not  proved  that  the  plaintiff  fuil.nned 
any  damage,  the  granting  of  a  new  trial,  by  which  the  plaintiff  in 
all  probability  would  be  money  out  of  pocket  if  he  (horrid  obtain  a 
verdi£l,  would  anfvver  no  other  end  than  that  of  vexing  the  de- 
fendant.     It    is  the   duty  of  the    court  to  fee,    that  fubllantial 
juftice   be  in   every  cafe  done  to   both   parties;  but  they  ought 
never  to  minifter  to  the  paffions  of  either. 

A  new  tria-l  has  in  fome  cafes  been  granted,  becaufe  the  verdi£l 
was,  in  the  opinion  of  the  judge  before  whom  the  caufe  waa 
tried,  contrary  to  the  weight  of  evidence. 

In  one  cafe  the  verdidl  was  for  the  plaintiff:  but  upon  the  re-  '  Barn.  122. 
port  of  IVillfs.  Ch.  T.   before  whom  the  caufe  was  tried,  that  the  ^^^'•«'erv. 
weight  or  evidence  was  m  his  opinion  with  the  derendant,  a  new   sG.a. 
trial  was  granted. 

Rydery  Ch.  J.,  befoi'e  whom  the  caufe  was  trial,  reported,  that  Sayer,  ^64. 
there  was  evidence  on  both  fides:  but  that  the  evidence  for  the  Berks  v. 
party  in  whofe  favour  the  verdi£l  was,  was  fo  very  flight,  that  the  '    q"'^^    ' 
jury  ought  not  in  his  opinion  to  have  regarded  it  ;  and  tlut  the  evi- 
dence for  the  other  party  was  very  ftrong  ;  and  he  added  that  he 
was  difiatisfied  with  the  verdift.     A  new  trial  was  granted. 

Uu  4  In 
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MS.  Rep.  In  nnother  cafe,  wherein  a  new  trial  was  granted,  it  was  laid 
Brightv.  down  generally,  that  the  court  ougb.t  to  grant  a  new  trial,  if  the 
30  G.'z.  in  verdidl  be  in  the  opinion  of  the  judge  before  whom  the  caufe  was 
B.R.  tried   contrary   to  the  weight   of  evidence,  although  there  were 

[iBurr.390.  evidence  on  both  fides. 

A  new  trial  has  in  fome  other  cafes  been  refufed,  notwithftand* 
ing  the  verdi£l  was,  in  the  opinion  of  the  judge  before  whom  the 
caufe  was  tried,  contrary  to  the  weight  of  evidence. 
Str.  1142.  In  one  cafe  where  the  judge,  before  whom  the  caufe  was  tried, 

Afhi^^  ^*  I'cported,  that  the  weight  of  evidence  was  with  the  plaintiff,  and 
Wich. '  that  in  his  opinion  the  jury  ought  to  have  found  a  verdi£l  for  him, 
14  G.  a-  a  new  trial  was  refufed.  And  by  tlie  court — As  there  was  evi- 
dence for  the  defendant,  the  jury  were  the  proper  perfons  to 
judge  on  which  fide  the  weight  of  evidence  was. 
Str.  1142.  in  another  cafe  a  new  trial  was  refufed,  although  Lee,  Ch.  J. 

Smuh  V.  reported,  that  the  evidence  for  the  plaintiff  was  very  weak, 
Mich.  '  3nd  that  he  had  fummed  up  the  evidence  llrongly  for  the  de- 
J4G.  2.       fendant. 

j^Anon. 

I  Wilf.  22.  Hankey  v.  Trotman,  1  BI.  Rep.  i.  S.  V.  and  Smith  v.  Parkhuift,  1  <;tr.  i  los-  It  is 
vvellobfcrve-l  by  the  late  judicious  editor  of  S.r  John  Sirange's  Reports,  that  as  the  dirtinftion  between 
a  verdidl  againli:  evidence  and  againlt  very  weak  evidence  muft  in  miiny  in{tinc<;s  appear  I'caicely  per- 
ceptible, and  tLe  granting  of  new  trials  is  entirely  dil'eretionary  in  the  courts,  it  rather  feems,  as  if  the 
feveial  cafes  upon  the  fubjeft  warrant  the  conclufian,  that  the  c  ims  will  grant  a  new  trial  where  the 
•verdidt  is  in.^tiifejfly  againft  the  weight  of  evidence,  although  fome  proof  has  been  adduced  on  the  other 
fide;  pro\'ided  injuftice  feems  to  have  been  done  by  the  verdift,  and  the  caule  is  of  fufficient  value. 
yide  Berks  v.  Mafon,  Say.  264.     Norris  v.  Freeman,  3  Wilf.  39.] 

MS.  Rep.  In  another  cafe,  Pr.ift,  Ch.  J.  before  whom  the  caufe  was  tried, 

b'^iT'^'^h'I  ^^^^"^  reporting  the  evidence  fpecially,  expreffed  himfelf  to  this 
3G.3'.  in  '  effedl :  If  I  had  been  upon  the  jury,  and  had  known  no  more  of 
C.  B.  the  witncfi'es  than  I  did  when  this  caufe  was  tried  ;  I  fhould  have 

thought  the  verdicl  ought  to  have  been  for  the  defendant;  but  I 
donotchoofe  to  declare  niyfelfdifliitisfied  with  the  verdi£l,  becaufe, 
where  there  is  a  contrariety  of  evidence  as  to  the  principal  mat- 
ter in  iffue,  and  the  characters  of  the  witneffes  on  both  fides 
ftand  unimpeached,  the  weight  of  evidence  does  not  depend 
altogether  upon  the  number  of  witneffes  ;  for  it  is  the  province  of 
the  jury,  who  may  know  them  ali,  to  determine  which  witnefs 
they  will  give  credit  to  ;  and  no  judge  has  in  my  opinion  a 
right  to  blame  a  jury  for  exercifing  their  power  of  determining  in 
fuch  cafe.  He  concluded  with  leaving  the  matter  to  the  other 
juftices.  A  new  trial  was  refufed.  And  by  Clive,  J.— The 
i^ranting  of  a  new  trial  in  this  cafe  would  be  taking  away  that 
power  which  is  by  the  conftitution  veiled  in  the  jury.  And  by 
Bnthurjiy]. — As  there  was  in  this  cafe  ftrong  evidence  for  the 
plaintiff,  a  new  trial  ought  not  to  be  granted  ;  although  the 
weight  of  evidence  v/as  in  my  Lord  Ciiief  Jullice's  opinion  with 
the  defendant.  And  by  Gould,  J.— It  is  difficult  to  di-av  ■  ■\  line  as 
to  the  granting  of  a  new  trial ;  and  perhaps  the  frranting  or  not 
granting  of  it  muft  always  depend  upon  the  ci'-CiU-nltances  of 
isiQ  cafe.    In  the  prefent  cafe  there  is  no  reafon  to  grant  one. 

'    ■  It 
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It  is  in  one  cafe  faid,  that  if  in  an  action  which  founds  in  da-  2  Roll.  Rep. 
mages,  as  an  action  of  trefpafs,  only  half  a  farthing  be  aflefled  for  ^*- 
damages,  the   court  will  not  grant  a  new  trial,  it  being  in  the  Bu"er**"  ^' 
power  of  the  jury  to  affefs   as   fmall  damages  as  they  pleafe  in 
fuch  a£lion. 

In  an  a£lion  for  words  the  plaintiff  had  a  verdifl  with  twenty  Str!  940. 
fhillings  damages.     A  new  trial  being  moved  for,  it  was  refufed.  Hayward  v. 
And  by  the  court — This  is  a  hard  cafe  :  but  the  court  has  con-  ^^^\^°^^ 

n  ^  r     r     1  •    1  /-i/-  IVllcn.OU.Z. 

Itantly  retuled  to  grant  a  new  trial  on  account  of  the  fmallnefs  of 
the  damages. 

In  an   adlion  for  a  malicious  prof^cutlon  of  the  plaintiff  for  Str.  1051. 
felony  the  damages  were  only  fix  Ihiliiiigs  :  yet  the  court  refufed  i^arJisrv. 
to  grant  a   new  trial.     It  is  moreover  in   this  cafe  faid,  that  the  uL^^T^^i^ 
court  will  never  grant  a  new  trial  on  account  of  the  fmallnefs  of  <  0.2. 
the  damages;  becaufe  an  attaint   would  not  lie   in  fuch  a  cafe  (Mauricev. 
againft  the  jury,  it  not  being  a  falfe  verdid  :  and  it  is  added,  th.it  SoiJ"!Jg* 
new  trials  were  introduced  in  the  room  of  attaints,  as  being  eafier  S.  P.J 
and  more  expeditious  remedies. 

In  an  a€\iion  of fcanda/um  magnat'.nn  the  jury  found  a  verdidl:  for  Barnes, 445. 
the  plaintiff  with  only  twelve  pence  damages.     A  new  trial  being  Lord  Cower 
moved  for  on    account  of  the  fmallnefs  of  the  damages,  it  was  Trin?'  *   ' 
refufed.     And   by  the   court — No  inflancc  has  been   produced  13G.3. 
of  granting  a  new  trial  on  account  of  the  fmallnefs  of  the  da- 
mages. 

A  new  trial  being   moved  for  on  account  of  the  fmallnefs   of  Barnes,4!r5. 
the   damages,  it  was   refufed.     And  by  the  court — Where  the  ^"*'"ei»'- 
demand  is  certain,  as  if  it  arife  upon  a  promiflbry  note,  the  court  js'q  ^  ' 
will  grant  a  new  trial  oh  account  of  the  fmallnefs  of  the    da- 
mages :  but,  where  the  demand  is  uncertain,  as  in  the  prefent  cafe 
where  it  is  for  the  cure  of  a  wound,  the  court  ought  not  to  grant 
a  new  trial  on  account  of  the  fmallnefs  of  the  damages. 

In  an  a6lion  of  covenant,  in  which  the  damages  fuflained  ap-  Salk.  64.7. 
peared  to  be  one  hundred  pounds,  there  was  judgment  upon  a  -Ai^oo. 
demurrer  for  the   plaintiff.      A   lefs  fum  being  found  by  the  jury   ,o^'„ 
upon  the  execution  of  a  writ  of  inquiry,  a  new  v.rit  of  inquiry 
was  awarded.     And  by  the  court — As  an  a6lion  of  debt  might 
have  been  brought  for  the  hundred  pounds,  the  jury  ought  to  ; 

liave  found  damages  to  the  amount  of  the  whole  fum,  unlefs  the 
defendant  had  proved  fomething  to  IcfTen  it.  The  general  rule, 
of  not  granting  a  new  trial,  or  a  new  writ  of  inquiry,  upon  ac- 
count of  the  fmallnefs  of  the  damages,  does  not  extend  to  this 
cafe. 

Upon  a  contra£l  for  flock  the  plaintiff  and  J.  S.  each  depofited  Str.425. 
two  hundred  pounds  in  the  hands  of  the  defendant.     As  J,  S.  Woodford 
did  not  perform  his  part  of  the  central,  the  plaintiff  brought  an  ^£^^'^^q 
aftion   for  the  four    hundred  pounds  depofited,   and   obtained 
judgment  upon  a  demurrer.     A  writ  of  inquiry  was  executed,  and 
the  plaintiff  proved  his  cafe ;   yet  the  jury,  upon  a  miflaken   mo- 
tion that  the   defendant  could  not  part  with  the  money  without 
Xht   confent  of  both  parties,  found  only  a  penny  damages.     A 
new  writ  of    inquiry   was    awarded.     And  by  the  court — The 
4  rule. 
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rule,  of  not  fctting  afule  a  verditi  on  account  of  the  fmallnefs  of 
tlie  damages,  does  not  extend  to  this  cafe,  in  which  the  jury  were 
miftaken  in  a  point  of  law. 
Barnes,  48.  Upon  the  execution  of  a  writ  of  inquiry  the  (heriff  admitted 
Tutton  V.  improper  evidence  upon  the  part  of  the  defendant ;  by  reafon  of 
An  rews,  yvhich  the  damasjes  found  were  much  lefs  than  they  would 
340.1.  otherwife  have  been.  A  new  writ  of  inquiry  was  awarded. 
[Markhim    y^nd  by  the  court — A  notion    has  previiiled,  that   where  the   da- 

V.  Middle-  /T  1  •    1       1  1         • 

ton   zStr.     mages  are  exceluve  the  court  miy  grant  a   new  trial;  but  that  it 

1*59. S.P.J  cannot  where  they  are  too  fmall :  but  there  fcems  to  be  no  good 

reafun  why  a  new  trial  fiiould  not  be  as  well  granted  in  the  latter 

cafe  as  in  the  former. 

Sty.  462.  It  is  faid,  that  a  new  trial  was  granted,  on  account  of  the  ex* 

Wood  V.       ceffivenels  of  the  damages  in  an  action  for  words.      And  by  G/y», 

j^""h,    '      Ch.  J. — Wherever  the  court  believes  that  the  vtrrdicl  was  contrary 

7  c.  2.        to  the  diredlion  of  the  judge  before  who-n  the  caufe  was  tried,  a 

new  trial  may  be  granted.     But  m  a  fuller  report  of  this  cafe,  iti 

page  466  of  the  fame  book,  the   nc;w  trial  does   not  appear  to 

have  been  granted  merely  on  account  of  the  excelhvenefs  of  the 

damages,    but  becaufe  the  jury   had  fliewn   a   partiality   to  the 

plaintiiF. 

Comb.  357.       In  an  a£tion  of  falfe  imprifonment  the  jury  found  a  vTrdi£t  for 

m  2W^*  the  plaintiff  with  2000/.  damages,  although  the  plaintift  had  been 

confined  by  her  mother  only  two  or  three  hours.     A  new  trial  was 

granted  on  account  of  the  excefliventfs  of  the  damages.     And  by 

Holt,  Ch.  J. — The  jury  were  fliy  of  giving  their  reafon  for  their 

verdi6l,  thinking  they  had  an  abfolute  power  to  find  it  as  they 

pleafed.     This  is  a  miftake  ;  for  the  jury  are  to  try  the  caufe  with. 

the  affiftance  of  the  judge,  and  they  ought  to  give  their  reafon  for 

their  verdi6t,  if  required  by  the  judge  fo  to  do,  that  they  may,  in 

cafe  they  proceed  upon  a  miltaken  notion,  be  fet  right. 

Str.  691.  In  an  atlion  for  malicioufly  profecuting  an  indictment  for  per- 

chambcrsv.  jury  there  was  a  verdict  for  the  plaintiff  v/ith  a  thoufand  pounds 

Robinfon,      •',     •'  .,  iaiii  t-^ 

Hil.  12G.1.  damages*,  a  new  trial  was  granted.  And  by  the  court— it  is  fit 
{yide  X  the  defendant  fnould  try  another  jury,  before  he  is  finally  charged 
Wilf.  249.]  ^jjj^  f^(,j^  damages. 

a  Mod.  1 50.       In  an  action  oi  fcatidalutn  magnatum  for   thefe  words,   he  is  an 
Lord  Town-  ^^^t^^JOY^thy  man,  ntid  acJs  agaiiijl  law  and  reafoiiy   the  jury   found  a 
Hughe's,       verdi£t  for  the  plaintiff  with  4000/.  damagt-s.     Upon  a  motioa 
Hil,»iJC.2.  for  a  new  trial  it  was  fworn,  that  one  of  the  jury  had   confeffed 
that  they  did  not  find  fuch  large  damages  becaufe  they  thought  the 
plaintiff  fo  much  damnified,  but  that  he  might  havti  an  opportu- 
nity of  (hewing  himfelf  noble  by  remitting  the  damages.     A  new 
trial  was  refufed.     And  by  Norih^  Ch.  J. — In  a  criminal  cafe  a 
man  is  by  Magna  Charta  to  be  fined  with  ■afalvo  contenemento  fuo^ 
and  confequently  no  greater  fine  is  to  be  impofed  than  he  is  able 
to  pay  ;  but  in  a  civil  adtion  the  plaintiff  ought  to  recover  a  com- 
penfation  for  the  damages  he  has  fuftained  :  and  he  ought  in  fome 
cafes  to  recover  both  for  the  damages  he  has  fuftained,  and  for 
thofe  which  he  may  fuftain.     In  an  a6tion  for  words,  if  the  words 
are  not  iictionable  in  themfelves,  the  jury  are  on'y  to  c^nfider  what 
5  damages 
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damages  the  plaintitT  has  fuftained,  and  not  what  he  may  there- 
after fuftain  ;  becaufe  for  the  Litter  he  may  h.ive  a  new  aftion : 
but,  if  the  words  are  in  therafelves  a6lionabK-,  the  jury  ought  as 
well  to  ccnfider  the  damages  v/hich  the  plaintiff  may  afterwards 
fuftain,  as  thofe  which  he  h\v^  lulUined.     In  the  prefent  cafe,  the 
court  cannot  fet  a  value  upon  the  plaintiff's  honour.     The  jury 
have  given  him  4000/.  damages  for  the  it.jury  thereto  done,  and 
as  they  are  by  law  the  proper  judges  of  damages,  the  court  has  no 
power  to  leflen  thefe,  or  to  grant  a  new  trial.     It  would  moreover 
be  very  improper,  that  the  court  (hould  take  notice  upon  what  ac- 
count the  jury  found  their  verdicl  as  it  is  f  jund.     JVyndham,  J.  was 
of  the  fame  opinion.     Atkins,  J.  was  of  a  different  opinion.     And 
by  him — In  the  cafe  of  JVood  v.  Gtinjlort,    which   was   an   afliori 
upon  the  cafe  for  calling  the  plaintiff  bankrupt,  the  court  grr^ntcd 
a  nev/  trial  j  becaufe  the  damages  of  500  /.  found  by  the  jury  were 
in  the  opinion  of  the  court  excefhve.     In  the  prefent  cafe,  the  jury 
ought  only  to  have  confidered  the  damages   which  the   plaintiff 
had  fuftained,  and  not  to  have  given  large  damages,  that  he  might 
have  an  opportunicy  of  fhewing  himfelf  noble  in  remitting  them. 
StTs^^x,  J.  was  of  opinion  with  the  Ch.  J.     And  by  him — if  I  had 
been  upon  the  jury,  I  fliould  not  have  affefled  fuch  large  damages : 
but  as  it  does  not  appear  that  there  was  any  unfair  pra<^ice  upon 
the  jury,  a  new  trial  ought  not  to  be  granted.     Suppofe  tlie  jury 
had  found  only  a  penny  damages,  the  court  would  not  have  granted 
a   new  trial,   in  order  to  give  the  plaintiff  a  chance  of  obtaining 
larger  damages;  and  it  would  be  equally  unreafonable  to  grant  a 
new  trial,  in  order  to  give  the  defendant  a  chance  of  having  lefs 
damages  affefled. 

In  an  a£lion  for  thefe  words  fpoken  of  a  tradefman,  thou  art  a  2  Jon.  izo. 
beggarly  rogiiey  go  pay  thy  debts ^  the  jury   found  a  verdift  for  the  ^°pj^j^°^''^ 
plaintiff  with  800  /.  damages.     A  new  trial  being  moved  for  on  ton,  Hil. 
account  of  the  exceffivenefs  of  the  damages,  it  was  refufed  ;  be-  33  C.  ». 
caufe  the  judge,  before  whom  the  caufe  was  tried,  reported,  that 
the  plaintiff  had  given  the  defendant  no  provocation,  and  that  he 
believed  the  jury  had  done  what  they  thought  to  be  right. 

In  an  action  for  criminal  convcrfation  with  the  plaintiff's  wife,  MS.  Rep,- 
there  was  a  verdi£l  for  the  plaintiff  with  500  /.  damages.     Upon  a  ^J^^^"",**  ^' 
motion  for  a  new  trial  on  account  of  the  exceffivenefs  of  the  -irin. 
damages,  it  appeared  from  the  report  of  Lord  Mansfield^  Ch.  J.  31  G.  z. in 
before  whom  the  caufe  was  tried,  that  the  woman  had  feduced  the  ^j  \^^^^ 
defendant,  and  that  the  defendant  was  in  low  circumftances,  being  609.  S.  c. 
only  a  clerk  in  the  Exchequer,  at  a  falary  of  about  fifty  pounds  a  Jnalatecafe 
year.     A  new  trial  was  refufed.     And  by  Lord  Mansfield^  Ch.  J.  "j^J  c'urt'ci" 
—The  jury  had  all  the  circumftances  under  their  confideration.  Kings 
and  in  an  adion  founded  upon  a  tcrt  they  are  the  proper  judges  as  Bench,  dif- 

,  r  .  ^      '  ^  ♦      *       .-  ^jjjj  Buller, 

to  the  quantum  01  damages.  j.  refufed  c» 

grant  a  new  trial  on  account  of  the  excfflivenefsof  the  damages,  though  the  condufl  of  the  liuftan.i  ap- 
peared in  the  mart  unfavourable  Ugh:.  Dubericyv.  Gunning,  4  Term  Rep  6^1.  However,  in  a  fubfe- 
quent  cafe,  in  which  the  cafe  of  Dubcriey  v.  Gunninj;  was  preffed  upon  the  court  as  eftabliftiing  the 
p,->fitlon  alluded  to  in  the  text,  and  certainly  advanced  by  the  judges  who  refufed  the  new  trial  in  the 
cafe  of  Duberley  v.  Gunning,  nsmeW,  that  in  cafes  of  rijrf,  wheie  there  is  no  ceruin  lulc  by  which  the 

'  <limage& 
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datnagps  can  be  afcertained,  the  court  vvi]|  not  grant  a  new  trial  on  the  ground  of  exceflive  damages— i 
Lord  Kenyon  is  reported  to  f^y  — "  It  muft  bf  remcrnbered,  that  although  tlic  cafe  of  Duberley  ▼■  Gun- 
"  ning  wa"!  decided  after  a  very  full  difcuHion  cf  the  fubjedl,  the  court  were  not  unanimous  in  the  de- 
"  cermindtion.  But.  tucerbcr  rightly  or  not  dctu'.ed,  that  is  a  afe  fui generic,  and  cannot  govern  the 
"  prefenC."  The  then  prefentcale  was  an  ad^icn  for  an  afDutt  and  battery,  in  which  the  court  granted 
a  new  trial  on  account  of  the  lirgenefs  of  the  damages.  Jones  v.  Sftsrrow,  5  Term  Rep.  257.  In  a 
caTe  of  the  fame  nature  with  that  of  Jones  v.  Sparrow,  Lord  Mansfield  faid,  "  There  Is  no  doubt  but 
*'  the  court  have  the  power  of  taking  the  opinion  of  a  fecond  jury  where  the  damages  are  exceflive. 
"  But  all  tliefe  queftlons  depend  upon  their  own  circumllances,  on  which  the  court  will  exercife  their 
"  difcietion."  Ducker  v.  Wcod,  i  Term  Rep.  277.  In  that  cafe  the  new  trial  was  refuffd,  and  fo  it 
was  by  the  fame  court  in  Beufon  v.  Frederick,  3  But-  i8}5.;  and  by  the  court  of  Common  Pleas  in 
Leich  V.  Pope,  2  Bl.  Rep.  184.:.;  but  in  both  thofe  cafes  the  courts  faid,  they  had  the  posver  of  granting 
a  new  trial  where  the  damages  given  appeared  to  be  greatly  d  fproportiona  e  to  the  injury  received.  And 
in  the  cafe  of  Hurry  v.  Watfon,  Tr.  27  G.  3.  C.  B.  where  3000!  had  been  given  in  an  aftion  for  a 
malicious  profecution,  the  court  (on  a  motion  to  fet  afide  the  verdidt  for  exceflive  damages)  faid,  they 
had  the  power  of  granting  a  new  trial ;  and  they  would  have  exerclfed  it  in  tliat  cafe,  if  the  plaintiff  had 
not  agreed  to  accept  15C0I.  In  a  cafe  where  the  court  of  Common  Pleas  refufed  to  grant  a  new  trial  on 
this  account,  though  the  Chief  [utlice  faid,  •'  there  was  not  one  fingle  cafe  (that  was  law)  in  all  the  books 
•'  to  be  found  where  the  court  had  graniid  a  ntvj  trial  f  r  exceflive  damages  in  aflions  for  torts  ;"  he 
added,  *'  We  dedte  to  be  und^rftood,  th.it  this  court  does  not  fay,  or  lay  down  any  rule  that  there  can 
*'  never  happen  a  cafe  of  fuch  excefTive  damages  in  tort,  wheie  the  court  may  not  grant  a  nev  trial:  but 
*•  in  that  cafe  the  damages  m\ii\  be  monlhous  and  enormous  indeed,  and  fuch  as  :^ll  mankind  muft  be 
•'  reidy  to  exclaim  againd  at  fird  blufh."  Be-rrdmore  v.  Carrington,  a  Wilf.  24.4..  The  concefTion 
here  made  is  indeed  guarded  and  cinfined  to  extreme  cafes  :  but  when  we  recoiled  at  what  time,  up  >n 
what  occafion,  and  by  whom  it  was  made,  it  leaves  lit  lie  room  to  doubt  of  the  power  o?' the  courts 
to  interpofe  in  cfirre£Hng  the  extravagance  of  juries.  The  learned  judge,  feemingly  provcked  to  fsc) 
himfelf  obliged  10  acknowledge  the  nccelTity,  and  therefore  tlie  legality  of  fuch  a  power,  (for  he  feems 
to  reft  the  legality  upon  the  necefTity,)  anxioafly  endeavours,  by  way  of  revenge,  to  reflrain  and  cramp 
the  exercife  of  it.  The  damages  mult  be  enormous,  more  than  exceflive,  to  warrant  the  intcrpofition  of 
the  court :  and  this  muft  be  apparent,  not  to  the  judges,  but  to  all  mankind.  The  judgment  of  the  court 
muft  be  authorized  by  the  cry  of  the  multitude  !  judicial  difcretion  muft  be  guided  by  popular  opinion  ! 
The  law  upon  this  point  feems  rather  more  diftinftly  as  well  as  more  temperately  ft.ired  by  De  Grey, 
Ch.  J.  in  the  cafe  of  Sharpe  v  Brice — "  It  has  never  been  laid  down,"  fays  he,  "  that  the  court  will  not 
*'  grant  a  new  tiial  for  excelTive  damages  in  any  cafes  of  tort.  It  war-held,  fo  long  ajio  as  in  Comb.  357. 
**  that  the  jury  have  not  a  defpotick  power  in  fuch  a£tions.  The  utmoft  that  can  be  faid  is,  and  verytruly, 
"  that  the  fame  rule  does  not  prevail  upon  (jueftions  of  t',rt.zs  ot  contrail.  In  confra£t,  the  meafureof 
"  damages  is  generally  matter  of  account,  and  the  damages  given  may  be  demonllrated  to  be  right  or 
"  wrong.  But  in  torts,  a  greater  latitude  is  allowed  to  the  jury  ;  and  the  damages  muft  be  exceflite 
*'  and  outrageous  to  require  or  warrant  a  new  trial."  2  Bl.  Rep.  942.  We  cannot  help  taking  no- 
tice, that  in  feveral  cales  where  the  judges  have  admitted  that  a  new  trial  may  be  granted  for  excejfivn 
damages,  they  have  added  words  of  amplification  :  this  we  conceive,  in  propriety  of  language,  to  be  un- 
necefl'ary  ;  for,  ats  far  as  w  recoiled,  excejfi-ve  is  never  predic  ited  of  any  fubjeft,  but  to  denote  its  extra- 
ordinary intenfenefs.     Thus  Milton "  Dark  with  ^r^x'e  bright."] 

MS.  Rep.         In  an  aftion  of  trefpafs  and  falfe  imprifonment  there  was  a  ver- 
Lemanv.       jj£^  for  the  plaintiff  with  300/.  damages.     A  new  trial  being 
Q*^"'   j^' *  moved  for  on  account  of  the  excefTivenefs  of  the  damages,  it  was 
c.  B.  refufed  ;  becaufe  the  court  did  not  upon  the  circumftances  of  the 

[2\yiif.i6o.  ^.^fg  think  the  damages  exceflive.  It  was  in  this  cafe  faid  by 
Hucicle  V.  Pratty  Ch.  J. — The  court  may  grant  a  new  trial  on  account  of  the 
Money,  exceflivcnefs  of  the  damages,  although  the  adtion  be  founded  upon 
1  Wiir.205.  g  ^g^f^  gj^j  confequently  the  jury  have  no  certain  rule  of  computing 
Brooke  damages  :  but  the  court  fhould  be  very  cautious  of  granting  one  in 
Id.  405.  fuch  a£lion,  and  ought  not  to  do  it,  unlefs  the  damages  are  fuch. 
Grey  v.         ^s  do  at  the  firft  blufh  appear  to  be  quite  outrageous. 

Jd.  25Z.  Bruce  v.  Rawlins,  3  Wilf.  61.  where  a  new  trial  was  refufed,  on  the  ground  that  the  damages 
were  not  exceflTive.] 

Saik.  645.         A  new  trial  was  granted  upon  its  being  difcovered,  after  the 

Dentv.  the    trial,  that  the  foreman  of  the  jury  had  declared,  that  the  plain- 

Hertford."'^  tiff  (hould  never  have  a  verdid  vyhatever  witneffes  he  might 

*  \   produce.  ir 
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If  the  jury  receive  written  evidence  after  they  are  gone  from  the  ^  Sid.  435. 
bar  to  confider  of  their  verdi£l,  this  is  a  good  reafon  for  gi-anting  a  ^'"■^™*'»''* 
new  trial.  ton.  ^""^' 

If  after  the  jury  are  gone  from  the  bar  to  confider  of  their  ver-  Cro.  Eliz. 
dicl,  they  hear  the  evidence  of  a  witnefs  who  was  before  examined,   '^9- 
the  verdict  may  be  fet  afide,  notwithftanding  the  evidence  were  to  Oean"''^  "' 
the  fame  effeft  as  the  evidence  given  in  court. 

But  it  is  faid,   that  the  court  will  not  in  either  of  thefe  cafes  i  Sid.  2^5. 
grant  a  new  trial,  unlefs  it  be  indorfed  upon  the  pojlea^  that  the  Goodman  v. 
jury  did  receive  written  or  hear  parol  evidence  after  they  were  ton  "^cf" 
gone  from  the  bar-,  for  that  this  cannot  be  (hewn  by  aflidavit.         Eliz.  1S9.* 

If  the  jury  carry  written  evidence  which  was  given   in  court  Saik.  645. 
with  them  from  the  bar,  without  the  direction  or  leave   of  the  ^^'"S^. 
court,  this  is  not  a  teafon  for  the  granting  of  a  new  trial :  but     "^'*"^* 
the  jury  are  punilhable. 

A  new  trial  was  granted,  becaufe  the  jury  had  thrown  up  crofs  Bunb.  51. 
or  pile,  whether  they  fliould  give  the  plaintiff  five  hundred  or  ^^^'Vl'  ^*  ' 
three  hundred  pounds  damages.  a  Lev.  i-o.^o?. 

The  jury  drew  lots  in  order  to  determine  for  whom  they  Ihould  Str.  642, 
find  a  verdi£l.     A  new  trial  was  granted,  notwithftanding   the  Hale  v.  ^ 
verdict  was  found  for  the  party,  who  in  the  opinion  of  the  judge     °^^ 
was  entitled  to  a  verdidl. 

[A  new  trial  being  moved  for  upon  an  affidavit  by  the  defend-  Ayictv. 
ant's  attorney,  of  a  confefhon  of  a  juryman  to  him,  that  the  jury  h^^^^t  a  BL 
drew  lots  which  fix  of  them  fliould  determine  the  verdiifl,  it  was  f  J^^'vlfi^^' 
refufed  ;  and  the  court  faid,  that  there  being  no  affidavit  by  the  Deiavai, 
jurymen,  or  any  other  that  was  conufant  of  the  tranfa£lion,  this  iTerraRep. 
was  too  loofe  and  flight  a  fuggeftion.     However,  in  a  late  cafe  (a),  pryo^^v^"^* 
the  court  refufed  to  receive  the  affidavit  of  the  jurymen  them-  Powers, 
felves  to  fubftantiate  fuch  a  faft.]  '  ^^^'  S"- 

The  court  did  in  one  cafe  refufe  to  grant  a  new  trial,  although  7  Mod  37. 
the  jury  found  a  general  verdift,  after  it  was  agreed  by  the  coun-  Gayv.Crufs. 
fel  on  both  fides  that  a  fpecial  one  fliould  be  found,  and  would 
not  give  their  reafon  for  finding  a  general  one.     But  it  appears 
that  the  new  trial  was  in  this  cafe  refufed,  becaufe  it  was  moved   ~^ 
for  after  a  trial  at  bar. 

In  another  cafe,  wherein  a  fpecial  verdi£l  was  prayed,  and  the  ip.  Wms. 
jury,  after  being  dire£led  by  the  judge  before  whom  the  caufe  was  *iJ;   ^^"^g. 
tried  to  find  a  fpecial  verdid,  found  a  general  ver  did,  a  new  trial  ofBcw^h'"' 
was  granted. 

A  new  trial  being  moved  for,  becaufe  the  jurors  had  voted  Comb.  14. 
and  found  their  verdi(St  according  to  the  majority  of  votes,  it  was  ^""^"' 
refufed. 

The  jurors  had  voted,  and  feven  of  them  were  for  finding  the  Saye;,  rco. 
vcrdi£1:  as  it  was  found.  A  new  trial  being  moved  for,  it  was  re-  ^^*''<='"'^'-  v. 
fufed.  And  by  Lee^  Ch.  J. — Nothing  was  in  this  cafe  determined 
bv  chance.  The  five  jurors  might  ultimately  be  convinced  :  but 
if  they  only  acquiefced  in  the  finding  of  the  verdidt,  that  is 
fufficient  •,  and  they  fliall  not  now  be  received  to  fay,  that  they 
did  not  acquiefce. 

[A  new 
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[A  new  trial  has  been  refufed  upon  a  fubfequent  declaration  by 
the  jury,  where  the  verdidt  given  has  been  according  to  the  real 
merits  of  the  cafe. 

In  an  action  for  the  non-performance  of  a  contrail  in  not  deliver- 
in  2;  100  cafks  of  good  Rujpa  tallow,  wliich  was  tried  before  Lord 
Loughborough  at  the  fittings  after  lafl  term  at  Guildhall,  a  verdi6l  was 
given  for  the  defendants.  Adairj^ex].  moved  for  a  rule  to  fliew 
caufe  v^hy  there  fliould  not  be  a  new  trial.  The  ground  upon 
which  he  moved  it  was,  that  a  converfation  had  paflTed  after  the 
judge  had  fummed  up  the  evidence,  between  one  of  the  jury  and 
one  Cartivright  the  lall  witnefs,  in  which  a  material  piece  of 
evidence  had  been  difclofcd  :  that  this  converfation  was  not  heard 
by  the  plaintiffs,  and  therefore  they  had  not  an  opportunity  to 
controvert  what  the  wi-tnefs  faid  :  ihat  if  they  had,  they  could 
have  direftly  contradi6led  it.  He  then  offered  affidavits  to  induce 
the  court  to  believe  that  the  jury  had  founded  their  verdidl  upon 
this  evidence.  The  circumflances  of  the  cafe  were  thefe :  the 
plaintiffs  had  contradled  with  the  defendants  for  100  cafks  of  good 
Rujfio  tallow  ;  fifty  of  thefe  had  been  delivered  and  accepted,  but 
the  plaintiffs  refufed  to  accept  the  relt,  alleging  that  it  was  of  an 
inferior  quality.  Before  the  action  was  commenced,  a  propofal 
for  an  accommodation  was  made,  by  the  defendants  paying  to  the 
plaintiffs  3  s.  per  civt.y  which  was  the  difference  between  the  price 
tallow  then  fold  for,  and  the  price  for  which  the  plaintiffs  had  con- 
trafted.  But  this  propofal  was  not  acceded  to,  and  it  was  refpedl- 
ing  this  that  the  converfation  paffed  upon  which  this  motion  was 
grounded.  One  of  the  jury  aflced  the  witnefs  Cartivright,  why  it 
was  not  agreed  to.  His  anfwer  M'as,  becaufe  the  plaintiffs 
wanted  to  fettle  the  matter  in  difpute  by  cafks  of  4  cwt.  inflead  of 
7  ciut.  Lord  L.y  after  reporting  the  evidence,  faid,  that  this  was  a 
new  ground  for  an  application,  and  fuch  an  one  as  he  much 
doubted  whether  the  court  ought  to  encourage.  From  tne  fitua- 
tion  of  the  witneffes  at  Guildhall,  converfations  mufl  frequently 
pafs  between  them  and  the  jury,  and  it  was  impoffible  but  fuch 
converfations  muft  fometimes  efcape  the  court :  that  if  new  trials 
were  to  be  granted  upon  fuggeflions  of  this  kind,  caufes  would 
never  be  finally  fettled :  that  the  queflion  here  put  was,  he 
thought,  an  idle  one,  and  that  no  inference  could  be  drawn  from 
it  to  afFe£l  the  decifion  of  the  jury.  The  queflion  which  he  left 
to  the  jury  was,  whether  this  was  good  merchantable  tallow,  or 
not :  no  fraud  was  pretended  on  either  fide :  both  parties  wifhed 
to  a£t  right :  the  fcale  of  evidence  was  nearly  equal,  different  opi- 
nions having  been  given  on  each  fide  of  the  famples  of  tallow, 
which  the  defendants  had  produced.  This  queflion,  why  the 
parties  did  not  fettle  the  matter,  could  not  poffibly  apply  to  that. 
Befides,  the  jury  had  in  the  courfe  of  the  trial  calculated  that  the. 
cafks  were  above  7  civt.,  fo  that  this  anfwer  could  not  poffibly 
have  any  influence  with  them.j 


5.  On 
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5.  On  account  of  a  Negle£l«-^  Miftake  of  a  Counfellor  or  an 
Attorney  in  the  Caufe. 

A  new  ti-ial  is  faid  to  have  been  granted;  becaufe  the  counfel  Salk.e+s, 
for  the  defendant,  who  did  not  expedl  that  the  caufe  would  be  A°°"- 
called  on  fo  foon,  was  abfent.     But  it  is  added  by  the  reporter, 
that  a  new  trial  had  in  a  fimilar  cafe  been  refufed. 

In  a  modern  cafe,  a  new  trial  being  moved  for  on  account  of  MS.  Rep, 
the  defendant's  attorney  having  neglected  to  attend  the   trial,  it  C'''""  »- 
was  refufed.     And  by  the  court— As   the  plaintiff  has  not  been  f/c'^'in* 
guilty  of  any  mifbehaviour  or  fault,  there  ought  not  to  be  a  new  B.  R. 
trial,  which,  as  his  witneffes  may  die  or  be  out  of  the  way,  may  be 
very  inconvenient  to  him  :  nor  is  it  necefl'ary  to  grant  one  ;  for  the 
defendant,  who  is  bound  by  the  verdidl,  has  a  remedy  againft  his 
attorney.  \ 

At  the  trial  of  a  caufe,  a  matter  was  mentioned  by  the  judge  loWod. 
before  whom  it  was  tried,  the  conftquence   of  which,  if  it  had  "'»  *°3- 
been  relied  upon,  muft  have  been   a   verdid  for  the  defendant,  ^of  ^f^*' 
Inftead  of  relying  upon  this,  the  defendant's  counfel  put  his  do-   Heifton. 
fence  upon  another  m^nter,  and  there  was  a  verdi£l  for  the  plain-  CT'^"  » 
tiff.     A  new  trial  being  moved  for,  it  was  refufed.      And  by  the  wnduaing 
court — The  act  of  a  counfel  in  a  caufe  is  to  be  confidered  as  the  a  caufe,  is  no 
ad!  of  his  client;  and  confeo,uently,  if  the  counfel  waive  a  thing  ground  for  a 
which  would  have  been  in  favour  of  his  client,  it  is  the  fame  thing  fceVenioii 
as   if  the  client  himfelf  waive  it.     The  miftake  of  the  judge  or  v-  Hankcy, 
the  jury  is  a  good  reafon  for  granting  a  new  trial ;  but  the  miftake  ^^^'■"'R«p« 

rri-^  lio.  Spong 

of  a  counfel  is  not.  v.  Hog,  2  Bi.  Rep.  Soz  ] 

[But  the  difcovery  of  new  evidence  by  an  attorney  of  an  executor  Broadhead 

defendant  then  abfent  from  England,  though  in  the  actual  cuflody  v,  Maifliaii, 

of  the  attorney  himfelf,  but  not  known  by  him  fo  to  be,  hath  been  *  ^'"  ^'^" 
admitted  as  a  fufficient  ground  for  a  new  trial.] 

6.  On  account  of  a  Neglect,  Miftake,  or  Fault  of  one  of  the 
Parties,  or  one  of  his  Witnefles. 

A  new  trial  being  moved  for,  becaufe  a  witnefs  of  the  party  iVcntr.  30. 
moving  for  it  did  not  appear  at  the  trial,  it  was  refufed.     And  by  ^°^}°^  v. 
the  court — If  a  new  trial  were  to  be  granted  on  this  account,  one     '"""y* 
may  be  granted  in  almofl  every  cafe ;  for  it  will  be  always  in  the 
power  of  a  party  to  prevail  upon  one  of  his  witncfTes  to  be  abfent, 
on  purpafe  to  make  his  abfcnce  a  ground  for  obtaining  a  new  trial. 

Upoa  a  motion  for  a  new  trial,  the  party  moving  for  it  offered  i  Bam.  321. 
an  affidavit,  that  one  of  his  material  witneffes  did  not  appear  at  ^^l^"«i=t  v.   ' 
the  trial.     The  court  would  not  fuffer  the  affidavit  to  be  read. 

If  the  appearance  at  the  trial  of  a  material  witnefs  for  one  party   n  Mod. 
were  prevented  by  a  contrivance  of  the  other  party,  as  by  arrell-  '4'-   Davis 
ing  the  witnefs,  this  is  a  reafon  for  granting  a  new  trial. 

If  the  appearance  at  tiie  trial  of  a  material  witnefs  were  nMod.  i. 
prevented  by  a  fuddcn  illnefs,  this  is  a  reafon  for  granting  a  ^  M^d.  22. 
new  trial. 

The 
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Saik.  645.  The  court  refufed  to  grant  a  new  trial,  becaufe  a  material 
Anon.  witnefs  did  not  appear  at  the  trial,  unlel's   the  witnefs  would 

make  an   affidavit  of  what  he  knew  concerning  the   matter  in 

queflion ;  that  the   court  might  judge  of  the  materiality  of  his 

evidence. 
Prec.  inCh.       It  is  faid,  that  a  court  of  equity  will  grant  a  new  trial,  if  it  ap- 
194.  Tovey  pear  that  a  witnefs,  upon  wliofe  tellimony  the  verdict  was  priu- 
V-    oung-     cipally  founded,  ftands  convi£led  of  an  infamous  crime. 
Salk.  653.  But  it  has  been  holden,  that  this  is  not  a  reafon  for  granting  a 

Fordv.  new  trial.  And  by  the  court — If  the  record  of  the  conviction  of 
i^'Mod  ^"^^  ^  witnefs  had  been  produced  at  the  trial,  the  judge  would 
584.     *        not    have    admitted    his    teftimony.      As    this    was    not    done, 

the    party  who  negle£ted  to  produce  it  ought  to  fuffer  for  his 

negledt. 
Turner  V.  [Although  an  objection  to  the  competency  of  a  witnefs  difco- 

**""^^**R  vcred  after  the  trial,  is  not,  of  itfelf,  a  fufficient  ground  for  grant- 
717!.""    ^^'  ^"§  ^  "^^  ^'■^^^ »  y^'  '^  "^"^y  ^^^^  fome  weight  with  the  court  where 

the  party  applying  appears  to  have  merits. 
Fabriiiusv.        If  it   appear  that  the  witnefles,   upon  whofe   teftimony  the 
*'^^'  former  verdi£t  was  given,  were  fuborned,  the  court  will  grant  a 

1771.*         new  trial.] 

Salk.  273.  It  is  in  divers  cafes  laid  down,  that  a  new  trial  ought  not  to  be 
64.7.  653^  granted  ;  becaufe  the  party  "who  moves  for  it  was  not  at  the  trial 
Prec.  in  ch.  furniQ^e^i  ^yith  evidence,  which  it  was  in  his  power  to  have  been 
Str.  691.       furniflied  with. 

[Gift  V.  Mafon,  i  Term  Rep.  84.] 

14  MoJ.  It  is  faid  in  one  cafe,  that  if  material  evidence,  of  which  the 

5^4*  party  had  no  knowledge   at  the  trial,  be  afterwards  difcovered, 

//  this  is  a  reafon  for  granting  a  new  trial :  but  it  may  be  inferred, 
from  what  is  laid  down  in  a  modern  cafe,   that  this  cafe  is  not 
law. 
MS.  Rep.  In  an  a£lion  for  ci'iminal  converfation  with  the  plaintiff's  wife, 

^'"'"'f*  there  was  a  verdidt  for  the  plaintiff  with  looo/.  damages.  A 
a^G*.  2.  in  "cw  trial  was  moved  for,  upon  an  affidavit  of  its  having  been  dif- 
B.  R.  covered  fmce  the  trial,  that  the  woman  was  not  the  wife  of  the 

plaintiff.  It  was  refufed.  And  by  the  court — It  is  an  eftabliflied 
rule,  that  a  new  trial  ought  not  to  be  granted  upon  the  account  of 
/  evidence  difcovered  after  the  irial,  which  by  ufing  due  diligence 
might  have  been  difcovered  before.  It  is  laid  down  in  divers 
cafes,  that  the  court  will  not  grant  a  new  trial,  becaufe  one  of  the 
parties  was  not  at  the  trial  prepared  to  make  out  his  cafe.  It 
would  be  of  the  moft  dangerous  confv^quence  to  fuffer  one  party, 
after  he  has  heard  the  evidence  of  the  other,  to  give  new  evidence. 
In  the  prefent  cafe  the  defendant  ought  to  have  been  prepared  at 
the  trial  to  have  proved  that  the  woman  was  not  the  plaintiff's 
wife  i  which  was  the  very  gift  of  the  adlion. 
Sayer,28.  A  new  trial  being  moved  for,  upon  an  affidavit  that  a  material 

Hu'iliv.        witnefs  had  made  a  miftake  in  giving  his  evidence  at  the  trial,  it 
V    was  verur::d.     And  by  the  court— It  would  be  of  the  moft  danger- 
ous 
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ous  confequence  to  fet  afide  a  verdi6t,  becaufe  a  witnefs  has  from 
inattention,  or  from  the  want  of  being  prepared,  made  a  miftake 
in  giving  his  evidence. 

It  is  in  one  cafe  laid  down,  that  embracery  is  a  good  reafon  for  nJVlod  118. 
granting  a  new  trial;  but  that  maintenance  is  not.  LadyHer- 

"  °  bert  V.Shaw, 

Upon  a  motion  for  a  new  trial  it  appeared,  that  the  plaintiff's  2Ventr.i73. 
attorney  had  written  letters  to  two  perfons  upon  the  pannel,  im-  -Anon, 
portuning  them  to  appear,  and  fetting  forth  the  hardlliips  his  cli-     \^  ' 
ent  had  fuffered.     A  new  trial  was   granted,  and  the  attorney, 
who  was  committed  for  having  been  guilty  of  embracery,  was 
obliged  to  pay  ten  pounds  to  the  other  party  by  way  of  cods,  be- 
fore the  court  would  confent  to  his  being  difcharged. 

It  was  in  a  fubfequcnt  cafe  holden,  that  although   one  of  the  Str.  643. 
parties  have  defired  a  perfon  to  appear  as  a  juryman,  this  is  not  a  ^"^'1^', 
good  reafon  for  granting  a  new  trial.  Mich,  izG.  i. 

The  latter  cafe  is  faid  to  have  been   determined  upon  the  au-  jbu^ 
thority  of  the  cafe  of  Lady  Herbert  v.  Shaw.    But  the  cafe  alluded 
to  does  not  feem  to  warrant  the  determination. 

In  that  cafe  the  Duke  oi  Leeds  had  written   letters  to  all  the  n  Mod. 
perfons  upon  the  pannel ;  every  one  of  which  letters,  after  defiring  ^'9-    ^^'^y 
the  perfon  to  appear  at  the  trial,  concluded  with  thefe  words,  shaw. 
*'  Which  I  {hall  take  as  a  great  obligation,  and  fhall  be  glad  of  an 
'*  occafion  to  fiiew  you  how  much  I  am.  Sir,  your  humble  fervant." 
A  new  trial  being  moved  for  on  account  of  thefe  letters,  it  was 
refufed  upon  the  particular  circumftance  of  the  cafe  ;  namely, 
that  the  defendant,   who  had  had  notice  long  before  the  trial,  of" 
thefe  letters,  did  not  move  for  a  trial  at  bar,  which  the  plaintiff 
had  offered  to  confent  to  :  but  it  was  faid  by  the  court,  that  a  let- 
ter of  this  kind  is  of  the  molt  dangerous  confequence,  it  being  a 
temptation  to  a  juryman  to  be  partial, 

A  new  trial  was  moved  for ;  becaufe  the  plaintiff,  in  whofe  fa-  iVentr.  30. 
vour  the  verdidl  was,  had  after  it  was  brought  in  given  to  every  Cotton  v. 
one  of  the  jurors  four  pounds ;  whereas  by  a  rule  of  the  court  '^' 

they  were  entitled  to  no  inore  than  twenty  fhilHngs  each.  The 
court  being  equally  divided,  no  rule  could  be  made.  Morion,  J. 
and  Rains/brd,  J.  were  of  opinion,  that  although  the  plaintiff 
may  be  punifliabie  for  difobedience  to  the  rule  of  the  court,  there 
was  no  reafon  for  granting  a  new  trial.  Keeling,  Ch.  J.  and 
Tivifden^  J.  were  of  opinion,  tlut  a  new  trial  ought  to  be  grant- 
ed ;  for  that,  if  either  party  may  give  what  he  pleafe  to  the  jurori 
after  the  verdidl  is  brought  in,  the  jurors  will  be  frequently  in- 
clined to  find  a  verdidl  for  that  party  who  is  beft  able  to  reward 
them. 

7.  In  an  AQion  of  Eje«Slment. 

It  is  laid  down  in  divers  cafes,  that  the  court  will  not  grant  a  1  Jon.  225, 
new  trial  in  an  aQion  of  ejcdment  j  becaufe  another  adion  of  ■^''^"  ^■**" 
ejedment  may  be  brought,  and,  confequently,  there  is nonecefhty  Ld.Raym. 
for  granting  a  new  trial,  5H- 
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Str.  I  io6. 
Dormer  v. 
Parkhurft, 
Hil.  12G.2. 

1  Barn.  323- 
Bro  "n  V. 

Petcher, 
Mkh.8G.2. 


MS.  Rep. 
Wright  on 
the  dem.  of 
Clymer  v. 
Littler, 
Mich  2G.3. 
in  B. R. 
[i  Bl.  Rep. 
345- S.C.J 
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And  in  one  cafe  It  is  faid,  that  the  court  will  not  grant  a  new 
trial  in  an  a£l:ion  of  eje6\ment,  unJefs  the  cafe  be  fo  circumtlanced, 
that  juftice  cannot  otherwife  be  attained. 

But  thefe  cafes  do  not  (ccva  to  be  law ;  for  in  one  modern  cafe 
it  is  faid,  that  the  court  will  not  grant  a  new  trial  in  an  action  of 
ejedlment,  where  the  verdi6l  is  for  the  defendant ;  from  whence  it 
may  fairly  be  inferred,  that  where  the  verdict  is  for  the  plaintiff  a 
new  trial  may  be  granted. 

And  in  a  very  modern  cafe  it  is  exprefsly  laid  down,  that  where 
the  vcrdicl  is  for  the  plaintiit,  the  court  will  grant  a  new  trial  as 
rcadilv  in  an  aClion  oi  ejcclment  as  in  any  other  action.  A  mo- 
tion being  made  for  a  new  trial  in  an  action  of  ejectment,  it  was 
refufed  upon  the  particular  circumdancts  of  the  cafe.  But  b^^ 
Lord  Mansjield,  Ch.,  J. — It  is  not  true,  that  the  court  will  not  in 
any  cafe  grant  a  new  trial  as  readily  in  an  a£lion  of  ejettment  as 
in  any  other  a6lion.  If  the  verdlcl:  be  for  the  defendant,  the 
court  will  not  grant  a  new  trial  but  for  very  particular  reafons ; 
becaufe,  as  the  verdift  in  an  a£tion  of  ejectment  is  not  conclufive, 
the  plaintiff  may  bring  another  aclion  of  eje6lment :  but,  where 
the  verdict  is  for  the  plaintiff,  the  court  will  grant  a  new  trial  as 
readily  in  an  aftion  of  ejectment  as  in  any  other  action,  and  the 
court  ought  fo  to  do  j  for  if  the  poflefhon  fliould  be  changed  in 
confequence  of  the  verdicl:.  it  would  fometimes  anfwer  no  purpofe 
for  the  party  who  has  loll  the  poffeifion,  which  was  perhaps  his 
only  title,  to  be  at  liberty  to  bring  another  aclion  of  ejedtment. 


Str.  899. 
Seymour  qui 
tain  V.Day. 


1  Barn. 316. 
Phillips  ^ui 
tarn  V. 
Scullard. 


Bi'nb.  253. 
Robinlon 
■  qui  tarn  V. 
Lequefne, 
Trill.  1G.2. 
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Str.  1238. 
Matchifon 
jai  fam  v. 
Allanfon, 
Mich. 
i8  G.  3. 


8.  In  a  Penal  Adion. 

In  an  a£lion  for  the  penalty  given  for  killing  a  hare,  the  jury 
contrary  to  the  diretlion  of  the  jutlge  before  whom  the  caufe  was 
tried,  found  a  verdict  for  the  defendant 
for,  it  was  refufed  on  account  of  the  atftion  being  penal. 

In  an  action  for  the  penalty  given  for  felling  lefs  than  two  gal- 
lons of  fpirituous  liquors,  the  fact  was  proved :  and  Eyre,  Ch.  J. 
before  whom  the  caufe  was  tried,  dire^i°d  the  jury  to  find  a  ver- 
dict for  the  plaintiff.  Notwithitanding  this  dire<SHon,  a  verdi£b 
was  found  for  the  defendant ;  yet  a  new  trial  was  refufed. 

In  an  action  for  the  penalty  given  for  a  frnudv.Ient  exportation 
of  Jefuits  bark,  the  verdidt  was  for  the  defendant.  A  motion  be- 
ing made  for  a  new  trial,  it  was  refufed.  TJie  reporter  of  this 
cafe,  after  faying  it  feemed  to  be  admitted,  that  a  new  trial  may 
upon  the  particular  circumltances  of  the  cafe  be  granted  in  a  penal 
adtion,  adds,  that  the  counfcl  for  the  plaintiff  were  prepared  with 
precedents  in  which  it  had  been  done :  but  he  does  iiot  mention, 
where  any  fuch  precedent  is  to  be  met  with,  and  the  contrary  is 
laid  down  in  a  fubfequent  cafe. 

An  a£tion  being  brought  for  the  penalty  given  by  the  ftatute 
again  ft  horfe-racing,  the  jury  found  a  verdict  for  the  defendant. 
'I'he  verdidt  being  contrary  to  evidence,  a  new  trial  was  moved 
for,  but  was  refufed.  -  And  by  the  court — As  there  docs  not 
appear  to  have  been  any  unfair  pradtice  of  the  defendant,  this 

cafe 
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cafe  is  within  the  reafon  of  the  practice  of  the  court  of  Exchequer, 
in  which  court  a  new  trial  is  never  granted  at  the  inftance  of  the 
plaintiff  in  an  adtion  for  a  penalty,  uniefs  the  defendant  have  been 
guilty  of  unfair  practice. 

[But  a  new  trial  will  be  granted  in  a  penal  a£iion  even  after  a  WilfonT. 
verdicfl  for  the  defendant,  if  fuch  verdidl  has  proceeded  upon  the  Raftjii, 
n^iftake  of  the  judge.]  753"'"    *'^* 

Calcrafc  v.  Gibbs,  5  Term  Rep.  19. 

9.  In  an  Indl£lment  or  Information. 

If  the  defendant  in  an  inditSlraent  or  itiformation  have  been  ac-  ^  Sid.  154. 
quitted,  the  court  will  not  grant  a  new  trial,  notwithftanding  the  lj  Ra'^** 
verdi£l  were  contrary  to  evidence.  63.   izMod  g.' 

A  new  trinl  being  moved  for,  after  an  acquittal  in  an  indi<Sl:-  s^lk.  646. 
ment  for  a  libel,  bfciufe  the  verdicSt  was  contrary  to  evidence,  it  Rexv.Bear. 
was  refufed.     And  by  the  court   -  A  new  trial  ought  not  to  be 
granted  after  an  acquittal  in  a  criminal  cafe,  uniefs  the  defendant 
have  been  guilty  of  unfair  pradlice. 

The  defendant  in  an  inforniatiou  for  a  riot  being  acquitted,  a  iShow.335. 
new  trial  was  refufed,  althou.^h  the  verdict  was,  in  the  opinion  ^s^j  J^^'is. 
of  the  judge  before  whom  the  information  was  tried,  contrary  to 
evidence!  becaufe  it  did  not  appear,  that  the  verdict  was  obtained 
bv  unfair  pradtice  of  the  defendant. 

The  defendant  in  an  information  in  the  nature  of  a  quo  ivar-  Str.  lor, 
rafito  being  acquitted,  a  new  trial  was  moved  for,  and  the  judge,  ^-^  ^'  ^*"' 
before  whom  the  information  was  tried,  reported  that  the  verdi£l 
was,  in  his  opinion,  contrary  to  evidence.  The  court  of  King's 
Bench  being  '-qually  divid.;d  in  opinion,  whether  a  new  trial  could  be 
granted  after  an  acquittal  in  fuch  information,  the  cafe  was  ad- 
journed to  be  argued  before  all  the  judges,  who  being  likewife 
equally  divided  in  opinion,  the  rule  to  iliew  caufe  why  a  new  trial 
fliould  not  be  granted  was  difcharged. 

A  new  trial  was  moved  for,  becaufe  the  verdicl:,  which  was  for  Sayer,  102. 
the  defendant  in  an  information  in  the  n;iture  of  a  quo  luarranlo,  ?'^^)''^.'"""^ 
was  contrary  to  evidence.     The  court  refufed  to  grant  a  rule  to  covtr.>  Kex 
fliew  caufe.     And  by  LeCy  Ch.  J. — In  the  cafe  of  the  Kifig  v.  Ben-  v.  f  rands, 
net  the  judges  were   equally  divided  in  opinion,   whether  a   new  *TermRep. 
trial  could  in  fuch  cafe  be  granted  ;  and  in  the  cafe  of  the  King  v, 
JofieSy  which   was  in  Trin.  12  G.  r.  wherein  the  fame  queilion 
arofe,  a  new  trial  was  not  granted,  the  court  being  equally  di- 
vided in  opinion  upon  the  quiftion. 

It  is  laid  down,  that  if  the   acquittil   in  an  indi£lment  have  1  Sid.  153. 
been  procured  by  a  triclc  or   fraud  ot   tne  defendrmt,  he  may  be   ^    "'  ^' 
puniihed  for  the  trick  or  fraud  ;  but  that  the  court  cannot  grant 
a  new  trial. 

But  it  is  in  one  cafe  faid,  that,  although  the  court  will   not  ^^^-  ^^^^^ 
grant  a  new  trial  after  an  acquittal  in  an  indictment,  becaufe  the 
verdi£t  was  contrary  to  evidence,  the  court  may  grant  ;>  new  trial 
in  cafe  the  acquittal  were  procured  by  a  trick  or  fraud  of  the  de- 
fendant. 
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12  Mod.  9.  In  one  cafe  a  new  trial  was  granted,  after  the  defendant  in  att 
Reg.v.Coke.  indidlmcnt  for  keeping  a  bawdy-houfe  had  been  acquitted  •,  becaufe- 

the  trial  was  brought  on  by  the  defendant,  and  he  had  not  given 

due  notice  of  trial. 
Ssyer,  oc.         In  another  cafe  a  new  trial  was  for  the  fame   rcafon  granted, 
^"^^  *'•         after  an  acquittal  upon  an  indictment. 

I  Sid.  50.  It  is  in  one  cafe  faid  to  have  been  holden,  that  the  court  can- 

Read  v.  j^Qj.  grant  a  new  trial,  at  the  inftance  of  the  defendant,  in  an  in- 
M^ich!"'        di£lmenr  or  information  without  the  confent  of  the  king's  counfel. 

13  C.  2. 

Ld.  Raym:  But  it  was  in  a  fubfequent  cafe  holden,  that  the  court  may  grant 
63.  RcK  V.  a  ,-,e\v  trial,  at  the  inftance  of  the  defendant,  in  an  indictment  or 
l^i^^'  information  without  the  confent  of  the  king's  counfel  •,  and  it  is 

3W.3.         in  this  cafe  faid,  that  Mr.  Siderfin  is  miftaken  in  his  report  of  the 

cafe  of  Read  v.  Daiufon. 
Str.  if02.  A  new  trial  cannot  be  moved  foi",  by  the  defendant  in  an  in- 

^^^  "'         didtment  or  an  information,  after  an  interlocutory  judgment  has 

been  ligned. 
Str.  968.  Upon  a  motion  for  a  new  trial,  at  the  inftance  of  the  defend- 

Rex V.Gib-  2„(.^  in  an  indictment  for  forgery,  it  was  infifted,  that  it  was  not 
neceflfary  for  him  to  be  prefent  at  making  the  motion  •,  for  that 
this  cafe  is  different  from  the  cafe  of  a  motion  in  arrefl;  of  judg- 
ment. It  was  holden,  that  the  defendant  muft  be  pixfent  when 
fuch  motion  is  made.  And  by  the  court.  The  verdi<St  fixes  fo 
great  a  fufpicion  of  guilt  upon  the  defendant,  that  the  court  will 
always  be  fure  of  him,  before  they  intimate  an  opinion  concern- 
ing the  granting  of  a  nev/  trial ;  and  the  chief  juftice  mentioned 
two  cafes,  in  which  the  diftin£lion  attempted  to  be  made  in  tliii 
cafe  had  been  over-ruled. 
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TH  E  word  trover  is  derived  from  the  French  word  trouver^ 
which  fignifies  to  find. 
It  is  probable  from  the  name  of  an  aftion  of  trover,  that  it 
could  not  at  its  commencement  be  brought  for  the  converfion  of 
goods,  unlefs  they  came  to  the  defendant's  pofleirion  by  an  actual 
finding  :  but  whether  this  were  fo  or  not,  it  is  at  this  day  ufual, 
to  bring  this  a£tion  for  the  converfion  of  goods  which  came  to 
the  defendant's  poffeflTion  by  a  finding  in  law,  as  well  as  for  the 
converfion  of  goods  which  came  to  his  pofleiTion  by  an  aftual 
finding. 

[As 
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[As  the  plaintiff  in  this  aftion  does  not  complain  of  the  taking, 
but  of  the  converfion ;  as  he  admits  that  the  defendant  may  have 
come  laiufully  by  the  goods  in  queflion,  it  is  immaterial  by  what 
means  he  alleges  that  pofleflfion  to  have  been  acquired.  No  doubt, 
from  the  name  of  the  action,  the  furmife  in  the  declaration  mod 
ufually  was,  as  it  ftill  is,  that  the  defendant  obtained  the  poflef- 
fion  by  priding.  The  gift  of  this  adlion  is  the  converfion  of  a 
chattel,  the  property  of  the  plaintiff,  of  which  he  had,  or  at  leaft 
v/as  entitled  to,  the  poffeffion,  at  the  time  it  came  to  the  hands 
of  the  defendant.  As  the  plaintiff  infills  upon  his  right  of  pro- 
perty in  the  thing  in  queftion,  he  muft  complain  of  the  defend- 
ant's a£l  as  tortious  J  but  if  he  complains  of  a  torty  he  mull  ihew 
a  poffeffory  right  in  himfelf  at  the  time  that  tort  was  committed ; 
for  no  one  can  complain  of  a  tort^  who  has  no  title  to  the  pof- 
feffion.  It  is  obvious,  therefore,  that  a  reverfionary  or  expectant 
intereft  will  not  fupport  the  a£lion,  though  either  a  general  or  a 
fpecial  property  will  be  fufficient :  for,  if  the  intereft  be  future 
or  expectant,  there  can  be  no  immediate  right  to  the  pofieffion  ; 
but  a  fpecial  property  arifeth  merely  from  the  a£lual  poffeflion, 
being  in  truth  nothing  more  than  a  pvefumption  of  property  which 
the  law  raifeth  for  the  purpofe  of  defending  that  pofleilion,  and 
which  it  will  not  fuffer  a  wrong-doer  to  controvert ;  and  where 
the  poffeffion  is  only  parted  with  for  a  time,  and  in  fubferviency 
to  the  purpofes  of  the  perfon  in  whom  the  general  or  abfolute 
property  is  vefted,  the  right  to  the  poffeffion  muft  neceffarily  re- 
main in  fuch  perfon ;  or  rather,  the  poffeflion  of  the  fervant,  for 
fo  we  may  confider  the  fpecial  proprietor,  is  in  law  the  poffeffion 
of  the  mafter  or  real  owner.  The  action  then  being  founded 
upon  a  conjunct  right  of  property  and  poffeffion,  any  a£i  of  a  de- 
fendant which  negatives,  or  is  inconfiftent  with  fuch  right, 
amounts  in  law  to  a  converfion.  It  is  not  neceffary  to  a  conver- 
fion that  there  fhould  be  a  manual  taking  of  the  thing  in  queftion 
by  the  defendant ;  it  is  not  neceffary  that  it  fnould  be  fliewn  that 
he  has  applied  it  to  his  own  ufe,  though  fuch  be  the  allega- 
tion in  the  declaration.  Does  he  exercife  a  dominion  over  it  in 
exclufion  or  in  defiance  of  the  plaintiff's  right  ?  If  he  does,  that 
is  in  law  a  converfion,  be  it  for  his  own  or  another  perfon's  ufe. 
Hence  a  re -delivery  of  the  thing  will  not  protect  him  from  the 
a£lion.  Hence  nothing  can  be  pleaded  in  bar  of  it,  but  matter 
dehors  or  unconnected  with  the  tranfa£tion  \  fuch  as  a  releafe, 
former  recovery,  and  perhaps  the  ftatute  of  limitations.] 

Divers  things  relative  to  an  adtion  of  trover,  as  tender  and 
bringing  money  into  court,  damages  and  cofts,  have  been  treated 
of  under  the  titles  Tender  and  bringing  Alsney  into  Court j  Damages 
and  CoJIs, 


■  / 
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The  remaining  Matter,  which  appertains  to  this  Title,  fhall  be 
ranged  in  the  following  Order. 

(A)  Of  an  A(flIon  of  Trover  in  the  general. 

(B)  Of  a  Converfion. 

(C)  Who  may  bring  an  Adion  of  Trover. 

(D)  For  what  Injuries  an  Adion  of  Trover  lies. 

(E)  Againfl:  vi'hom  an  Adion  of  Trover   may  be 
brought. 

(F)  Of  the  Pleadings  in  an  Adion  of  Trover. 

I.    Of  the  Declaration. 
•  2.    Of  the  Plea. 

(G)  Of  Evidence  in  an  Adion  of  Trover. 

(A)  Of  an  Adion  of  Trover  in  the  general. 

"iF  one  perfon  who  has  found  the  goods  of  another  convert  them, 
"*■   an  a£tion  of  trover  lies. 
aBulft.jrj.       If  one  perfon  wlio  came  to  the  poiTtifTion  of  the  goods  of  an- 
cLTk  '         other  by  delivery  convert  them,  an  adion  of  trover  lies  ;  for  al- 
though there  be  not  in   fuch  cafe  an  adlual  finding,  there  is  a 
finding  in  law,  which  is  fufficient  to  found  this  adion  upon. 
Cro.  EDz.  If  the  goods  of  J.  5.  have  been  taken  by  J.  N.  in  fuch  a  tor- 

v'^Lady^"^  tious  manner  that  an  adion  of  trefpafs  would  lie,  an  adion  of 
Montague,  trover  will  likewife  lie ;  but  J.  S.  can  only  recover  in  the 
Clayt,  113.  latter  adion  damages  for  the  converfion  of  the  goods  j  inafmuch 
Cm'.cai'jg  ^^  ^y  eleding  to  bring  an  adion  of  trover,  he  waves  his  right  to 
I  Mod.  31.    recover  damages  for  the  tortious  taking. 

Str   12S. 

a  Roil.  Rep.  Wherever  an  adion  of  trover  lies,  an  adion  of  detinue  will 
G*o'o'd,vin  V.  li'^^ewile  lie  (a).  But  the  latter  adion  is  very  feldom  brought  j 
tauvocd.       becaufe  the  defendant  may  wage  his  law  therein. 

[('')  '-The  converfe  of  this  propofi;ion  would  be  ncaier  the  truth,  namely,  that  trover  lies  where  de- 
tinue willlie.  In  detinue  ti.e  fpecifick  chattel  rnu.Q;  be  accurately  dcfcribed  and  traced  ;  in  trover  this 
certainty  in  the  dercrjpti.  n  is  not  requifite  :  it  is  obvious,  therefore,  tl.ac  trover  may  be  brought  where 
decmue  could  not  be  fopported.  The  authority  referred  to,  we  may  add,  by  no  means  eftabliihes  the 
author's  propofiticn.     See  alfo  7  Term  Rep.  ii,  13.] 

^u'}^'\l°^       There  is  another  reafon  for  preferring  an  adion  of  trover  to 

4  Roll.  Abr.  fj-  .',  °_.  ,  ,.._. 

5.  r(i)  Itis  ^"^  or  detmue  ;  namely,  that  m  the  latter  adion  the  plamtifFcan 

not  true        Only  rccovcr  the  goods  infpede  (^),  whereas  in  the  former  he  may 

Ii^utthe"^"''  ^^^ov<=^>^  damages  for  the  converfion. 

plaintiff  can  only  recover  the  goods  in  fpecie  :  the  judgment  raay  be  for  the  value  oi  the  fpecliick  goods. 
CO.  Entsr.  tit.  DetJuue.  1  ir  j     o  .»  r 

U 
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If  the  plaintiff  in  an  a6llon  of  trover  have  recovered  damages  Str.  1078. 
for  the  converfion  of  floods,  the  property  in  the  goods  thereupon  ^'^^'"f  ^* 

n-i.rii  1  1  1  c    -L         ^1      Broughton. 

velts  in  the  defendant ;   who,  as  damages  to  the  value  or  the  goods   f  Andr.  18. 

have  been   recovered  aeainft  him,  is  to  be  conndered  as  a  pur-  S.  c.  Keiw. 

chafer.  ^  ^   f^^-^^: 

ter  Frowicke.J 

(B)  Of  a  Converfion. 

"L*  VERY  affuming  by  one  perfon,  to  difpofe  of  the  goods  of  eMod.zra- 
■'—  another  as  if  they  were  his  own,  is  a  converfion.  Clayt.  112, 

If  J.  S.  take  the  goods  of  J.  N.  unlawfully,  this  is  a  conver-  i  sid.  264. 
fion ;  fuch  takin^j-  being  a  difpofing  of  the  goods  as  if  they  were  '^'■"^"  ^• 

the  goods  of  y.  s.  ^;,^;  ^'^>'- 

If  one  perfon  difpofe  cf  the  goods  of  another  for  the  benefit  of  Sayer,  41. 
a  third  perfon,  this  is  a  converfion  ;  for  the  injury  to  the  owner  Perkins  t. 
of  the  goods  is  the  fame,  as  if  they  had  been  difpofed  of  for  the       "''• 
benefit  of  the  difpofer. 

If  the  goods  of  J.  S.   are  delivered  to  J.  N.  by  a  perfon  not  mj. 
having  a  lawful  authority  to  deliver  them,  and  J.  N.  fell  them,  it 
is  equally  a  converfion,  as  if  J.  N.  had  himfelf  taken  the  goods. 

The  fevering  of  a  thing  from  a  freehold,  as  taking  down  the  Cro./a.raj. 
door  of  a  houfe,  is  not  a  converfion ;  for  a  converfion  can  only  be  }^°°^  ^• 
of  a  perfonal  chattel. 

But,  if  a  thin;i  which  has  been  fevered  from  a  freehold  be  car-  Noy,  uj. 
rled  away,  as,  \{  J.  S.  carry  av/ay  a  tree  the  property  o{  J.  N.  Skidnefs  v. 
which  was  cut  down  by  himfelf  or  by  any  other  perfon,  this  is  a     °  ""' 
converfion. 

If  y.  5.  dig  coals  in  a  pit  of  J.  N.  and  throw  them  out  of  the   i  Jo.  245. 
pit,  he  is  guilty  of  a  converfion  ;  becaufe,  as  the  coals  after  being  P'^yerv. 
dug  were  a  perfonal  chattel,  throwing  them  out  of  the  pit  was  a 
difpofing  of  them  as  if  thi-y  were  tlie  conls  of  jf.  S. 

If  J.  S.   who  came  to  the  pofielhon   of  the  goods  of  J  N.  by  i  Leon  229. 
finding,  lofe  them,  or  they  be  taken  from  him,  y.  S.  is  not  guilty  Van^frinkv. 
of  a  converfion  :  becaufe  he  does  not  in  either  cafe  difpofe  of  the  ^J:'^^''-  ^, 
goods  as  it  they  were  his  own.  6.  L.  pi.  4.  Bro.  Detin.  pi  40. 

If  goods,  in  order  to  prevent  a  flilp  from  finking,  are  thrown  2Eulftr.28o, 
by  the  mafter  of  the  fhlp  into  the  fea,  this  is  not  a  converfion  ;  ^"^'^  "• 
becaufe,  fo  far  from  difpofing  of  the  goods  as  if  they  were  his  own,       *^'^"* 
the  mafter  only  does  what  is  neceffary  for  the  prefervation  of  the 
fhip  and  the  lives  of  the  perfons  on  board. 

If  the  goods  ofj.  S.  which  were  illegally  taken  by  J.  N.  are  re-  Bro.  Trefp. 
taken  by  J.  5.,  this  is  not  a  converfion  •,  it  being  lawful  for  jf.  S.  ^ro^Vi*-, 
to  retake  the  goods.  329. 

If  a  flake-holder  deliver  money,  depofited  in  his  hands  by  ^.  Cm  Eiiz. 
on  account  of  a  wager,  to  £.  who  won  the  wager,  this  is  not  a  ^^°'- 
converfion ;  for,  as  B.  has  won  the  wager,  the  ftake-holder  does  Lenham, 
jao  more  than  deliver  his  own  money  to  B. 

Xx  4  Every 
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Yelv.  194.  Every  unlawful  intermeddling  by  one  perfon  with  the  goods  of 

Gomerfaic  another  is  a  converfion,  it  being  a  difpofing/)ro  tanto  of  the  goods 

*■  '^^''S*'**  of  another  as  if  they  were  the  goods  of  the  intermeddler. 

iRoll.  Abr.  If  the  horfc  of  y.  S.  be  taken  and  ridden  by  'J.  N.f  this  is  a 

5.  Counters  converfion,  it  being  an  unlawful  intermeddling  with  the  horfe ; 

**afr  "''*"**  *  [and  a  re-delivery  to  J.  N.  will  only  go  in  mitigation  of  damages.] 

6M0J.212.  [Bull.  K.  P.  46.] 

PfrBuilerJ.       [If  one  man,  who  is  entrufted  with  the  goods  of  another,  put 

4Term  Rep.  them  into  the  hands  of  a  third  perfon  contrary  to  orders,  it  is  a 
264.  ,-  '^  •' 

converlion. 

Jiid.  If  a  perfon  take  my  horfe  to  ride,  and  leave  him  at  an  inn,  that 

is  a  converfion  ;  for  though  I  may  have  the  horfe  on  fending  for 
him,  and  paying  for  the  keeping  of  him,  yet  it  brings  a  charge 
upon  me. 
Syeds  v.  Where  the  owner  of  goods  on  board  a  vefTel  direfled  the  cap- 

^^y*  ,         tain  not  to  land  them  on  a  particular  wharf,  to  which  the  latter 
260^"™    "^    agreed  at  the  time,  but  afterwards  dlfobeyed  the  orders,  and  de- 
livered the  goods  into  the  pofTefFion  of  the  wharfinger,  under  an 
idea  of  the  wharfinger's  having  a  lien  thereon  for  wharfage  fees, 
this  was  adjudged  a  converfion,  for  by  putting  thefe  goods  on  the 
wharf  he  brought  a  charge  upon  the  owner.] 
Cro  Ja.  748.        jf  jf_  5^  ^y,Q  lawfully  diftrained  a  beaft,  work  it,  this  is  a  con- 
Go^.vaT  ^'     verfion ;  becaufe  the   working  of  the  bead  is  an  unlawful  inter- 
Browni.  5.     meddling  therewith. 

Cro.ja.14S.  But,  if  y.  S.  after  having  lawfully  diftrained  a  milch  cow  bc- 
Bagftiaw  V.    longing  to  J.  N.  milk  it,  this  is  not  a  converfion  ;  for  as  milking 

the  cow,  which  prevents  it  from  being  fpoiled,  is  for  the  benefit 

of  7.  A'',  it  is  lawful  to  milk  it. 
sMo(1.244.        if  J-  S.  who  lawfully  diftrained  a  beaft,  impound  it  in  a  proper 

pound,  this  is  not  a  converfion  ;  becaufe  he   does  nothing  more 

than  put  the  beaft  into  the  cuftody  of  the  law. 
Cro.ja.  14S.       If  y.  S.  after  having  law^fuily   diftrained  goods  for  rent  in  ar- 
*"5-  rear,  had  heretofore  fold  them,  this  would  have  been  a  converfion. 

But  by  the  2  ir.  b'  M.  r.  5.  §1.  it  is  enafted,  "  That  where 

*'  goods  are  diftrained  for  rent  due  upon  a  demife,  leafe,  or  con- 

*'  trafl,  the  perfon  diftraining  may  caufe  the  goods  to  be  fold." 

1  Leon.  If  a  perfon,  who  found  apparel,  or  to  whom  apparel  was  de- 

"+•  livered  to  be  kept,  wear  it,  this  is  a  converfion  -,  the  wearing  of 

V.  Ogden.      ^^^  apparel  being  an  unlawful  intermeddling  therewith. 

Cro.  £liz  219. 

I  Leon.  But,  if  fuch  apparel  be  eaten  by  moths ;  thi.-;,  notwithftanding 

2^4.  the  injury  was  owing  to  negligence  in  keeping  the  apparel,  is  not 

V. Ogden!*  a  converfion-,   becaufe    the   injury  does   not  arife   from   a  mal- 

Cro.  Eiiz.  feafance. 

219.     2  Bulftr.  312. 

Bro,  Detin.  There  is,  indeed,  fome  doubt  whether  an  action  upon  the  cafe 
\  Leon.  ^^^^  ^^^  '"  ^"^"^  ^'^^^  againft  the  perfon  who  found  the  apparel ; 
223,  224.     for  it  is  laid  down  in  divers  books,  that  the  perfon,  who  came  to 

the 
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the  pofTeflion  of  the  goods  of  another  by  finding,  is  not  obliged  Owen.  141. 
to  take  fo  much  care  of  them,  as  if  he  had  come  to  the  pofleflion  ^^°-  ^''* 
thereof  by  deUvery.  '^' 

But  it  is  in  one  book  laid  down,  that  an  action  upon  the  cafe  2  Bumr. 
lies  for  negligence  in  keeping  goods  which  were  found;  inafmuch  '^^^• 
as  it  is  the  duty  of  the  finder  of  goods  to  keep  them  fafely  for  the  q^^^iJ' 
owner. 

If  the  corn  of  jf.  N.  be  carried  by  jf.  S.  to  a  mill,  and  the  miller  ci^yf.  57. 
after  being  forbidden  fo  to  do  by  j.  N.  grind  it,  this  is  a  conver-  Hoifworth'g 
fion  ;  the  grinding  of  the  corn  being  an  unlawful  intermeddling 
therewith. 

If  one  man,  after  drawing  part  of  the  wine  of  another  out  of  a  str  1^76. 
veffel,  put  as  much  water  into  the  veflel  as  he  drew  out  wine,  tins  l^ichardion 
is  a  converfion  of  all  the  wine  ;  becaufe  the  whole  is  thereby  da-  ^■''^'''"  ''"• 
niaged,   if  not  fpoiled. 

A  mailer  of  a  fhip,  who  had  contra6led  with  a  feaman  to  go  a  12  Mod. 
voyage,  after  the  feaman  came  on  board  refufcd  to  pay  him  ac-  344*  Anon, 
cording  to  the  contrad:.  Hereupon  the  feaman  defired  to  carry 
away  fome  goods,  which  he  had  brought  on  board  with  him. 
The  mafter  would  not  permit  him  to  do  this,  and  faid  he  fliould 
not  carry  them  away  until  he  had  examined  them,  which  he  re- 
fufed  to  do  at  that  time.     This  was  holden  to  be  a  converfion. 

li  J.S.  who  came  to  the  pofiefiion  of  goods  the  property  of  ^.  iV.  iT]ulfi.|i». 
by  finding,  do  not  abfolutely  refufe  to  deliver  the  goods  to  y.  N    ^{"^  '• 
and  only  fay,  that  he  does  not  know  whether  J.  N.  be  the  owner 
of  them,  this  is  not  a  converfion. 

A  piece  of  timber  the  property  of  J.  S.  being  in  the  field  of  J.  N.,  2  Buift.  :,;o, 
jf.  S.   aflced  leave  to  fetch  it  away.      J- N.  refufed  to  give  leave ;   lf"cv. 
but  never  intermeddled  therewith.     It  was  holden,  that,  as  y.  A^.  ^  ^^^ 
never  intermeddled  with  the  piece  of  timber,  his  refufal  of  leave 
to  fetch  it  away  was  not  a  converfion. 

Upon  the  Cuftom-houfe  key  there  is  a  hut,  wherein  certain  Str.  izg. 
porters  lodge  goods,  until  the  ftiips.  in  which  the  goods  are  to  be  i'"|^''i»« 
put  on  board,  are  ready  to  receive  them.  Every  one  of  thefe 
porters  has  a  cupboard  in  tne  hut  for  the  feparate  ufe  of  himfelf. 
The  plaintiff,  who  was  one  of  thefe  porters,  put  goods  into  the 
hut,  which  he  laid  in  fuch  a  manner  that  the  dc-fendant,  who  was 
another  of  them,  could  not  well  come  to  his  cupboard  without 
removing  them.  The  defendant,  in  order  to  come  to  his  cupboard, 
removed  the  goods  about  a  yard  nearer  to  the  door  of  the  hut,  and 
left  them  there.  The  goods  being  afterwards  loft,  the  quefllon 
was,  Whether  this  removal  of  them  amounted  to  a  converfion  r 
It  was  ruled  that  it  did  not.  And  by  Pratt,  Ch.  J.^The  plain- 
tiff, by  laying  his  goods  in  fuch  manner  as  to  prevent  the  de- 
fendant from  coming  to  his  cupboard,  was  a  wrong-doer,  and, 
confequently,  if  was  lawful  for  the  defendant  to  remove  them.  If 
an  action  upon  the  cafe  had  been  brought,  it  would  even  then 
have  been  doubtful,  whether  the  defendant  was  bound  to  return 
the  goods  to  the  place  from  whence  he  had  removed  them  :  but 
it  is  quite  clear,  that  he  is  not  guilty  of  a  converfion;  becaufe 
the  injury,  ;f  any,  arofe  from  a  non-feafance. 

4  Tt 
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1  Roll.  Abr.  It  is  laid  down  In  divers  books,  that  if  J.  S.  who  came  to  the 
ci  k"*^ ""  po^e^icii  of  the  goods  of  jf.  N.  by  the  dehvery  of  J.  N.  refufc  to 
Hob.  1S7.  deliver  them  to  J.  iV.,  this  is  only  evidence  of  a  converfion,  and  not 
4  Show.  179.  an  actual  converfion. 

Moor, 460.  It  is  in  other  books  laid  down,  that  a  refual  to  deliver  goods, 
462  ^^ '  *^  ^^^  perfon  in  whom  the  general  property  is,  is  an  a61:ual  con- 
fc  Mod.  112.  verfion  J  akhough  the  perfon,  who  refufes,  came  to  the  pofTeffioa 

of  the  goods,  by  the  delivery  of  the  perfon  in  whom  the  general 

property  is. 
3;Mod.244,       Thc  queftion,  whether  there  has  been  a  converfion,  is  fo  en- 
*4S-  tirely  for  the  confideration  of  the  jury,  that  the  court  cannot  fup- 

Soiebay,'  V^7  ^Y  intendment  the  want  of  its  being  exprefsly  found  by  the 
joRep.  57,  verdict ;  for  the  court  can  never  intend  a  perfon  to  have  been  a 

wrong-doer. 

(C)  Who  may  bring  an  Adion  of  Trover. 

aTeimRep.  TTN   order  to  maintain  an  aftion  of  trover,  the  plaintiff  muft 

^T  *    R  prove  that  the  goods  in  quedion  were  his  property,  and  that 

j2.  '  while  they  were  fo^  they  came  into  the  defendant's  poiielRon,  who 

converted  them  to  his  own  ufe.     He  muft  aifo  Ihev/,  that  he  had 

at  the  time  the  adtual  pofielnon,  or  at  leaft  a  virtual  pofTeffion  of 

them ;  for  if  he   had  a  right  to  the  pofleiTion,  it  is  implied  by 

law. 

Horwood  V.       Hence  trover  will  not  lie  at  the  fuit   of  the  owner  of  ftolen 

^t'^^'r       goods,  which   are  bond  Jide  fold  in  market  overt  before  the  con- 

J5Q.  vi6lion  of  the  felon  j  for  the  property  is  thereby  changed ;  and 

though  conviction  revefts  the  original  ownerfliip,  ytt  cannot  the 

owner  even  then  maintain  this  attion  againft  one  who  was  not  in 

poffeffion  of  them  at  the  time  of  the  convi6tion,  notwithftanding 

he  parted  with  the  poffeffion  after  notice  from  the  owner  of  the 

felony. 

Power  V.  Hence  alfo  this  action  will  not  lie  for  a  horfe  which  has  been 

'^^^"''  „  n     given  in  exchange  for  one  that  has  turned  out  unfound. 
Cowp.  Si?..    *>  ° 

Gordon  v.  From  the  want  of  the  right  of  poffeffion  it  was  holden,  thafe 
Harper,  •where  goods  leafed  as  furniture  with  a  houfe,  had  been  wrongfully 
-  taken  m  execution  by  the  IheriiT,  this  action  could  not  be  main- 

tained by  the  landlord  againft  the  IherifF,  pending  the  leafe. 
Alexander  Neither  will  it  lie  for  goods  fold  without  any  earncit,  delivery, 

V.  Comber,  pj-  agreement  in  writing ;  the  ftatute  of  frauds  in  fuch  cafe  prevent- 
'    ■     ■ "°'  ing  the  property  from  vefling.] 

Bro.  Trefp.       The  perfou,  in  whom  the  general  property  in  a  perfonal  chattel 

P'-  3^3-        is,  may  maintain  an  a£tlon  of  trover  tor  the  converfion  thereof, 

jRuiib.'''^"    although  he   have   never  been   in   the  a£tual  poffeffion  thereof; 

26S.  becaufea  general  property  in  the  cafe  of  a  perfonal  chattel  draws 

to  it  a  poffeffion  in   law,   and  fuch  poffeffion  is  by  reafon  of  the 

tranfitory  nature   of  a  perfonal   chattel  fufficient  to  found  this 

action  upon. 

Pro.  Trefp.        If  the  pcrfon,  in  whom  the  general  property  in  goods  which 

?'•  '^2'^'       lie  zlTork  is,  give  them  to  7-  5.  v/ho  is  at  London  at  the  time  of 
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thxC  gift,  and  before  jF.  S.  obtain  the  a£lual  pofTeffion  of  the  goods 
a  ftranger  convert  them,  an  aQion  of  trover  Hes  ;  beciufc  J.  S. 
acquired  a  general  property  in  the  goods  by  the  gift. 

But,    if  the    giver    of   the   goods    had    been    an  infant,    J.  S.  Bro.  TrcTp. 
could  not  have  maintained  this  aclion  for  the  converfion  thereof  j  P'-  »50' 
becaufe    no  perfon  acquires  a  general  property  in  goods  by  the 
gift  of  an  infant. 

If  the   bailee  of  goods  give  them  to  J.  S.  but  do  not  deliver  Bro.  TreCf, 
them,  and  a  ftranger  convert  the  goods,  an  aflion  of  trover  does  P'  ^^^' 
not  lie-,  becaufe,  as  the  goods  were  not   delivered,  jf.  S.  did  not 
acquire  a  general  property  in  them  by  the  gift  of  the  bailee,  vi'ho 
had  only  a  fpecial  property  therein. 

If  goods,  which  were  the  property  of  a  teftator,  are  converted  aBulft.aSS, 
by  a  ftranger  before  the    teftator's  will  is  proved,  and  the  perfon  f'^h^v, 
appointed  executor  afterwards  prove  the  will,  he  may  maintain  an     °""^' 
a<£lion  of  trover  :  for,   although  an  executor  have  no  property  ia 
the  goods   of  his  tettator  until  he  has  proved  his  will,  as  foon  as 
this  is  done,  he  acquires  by  relation  a  general  property  therein  from 
the  time  of  his  teftator's  death. 

If  a  teftator  have  bequeathed  fpecifick  goods,  the  legatee  may  Bro.  Tiefp. 
maintain  an   adiion   of  trover  for  the   converfion    thereof  by  a  P'*  'S« 
ftranger,  although  they  have  not  been  delivered  to  him  by  the  ex- 
ecutor •,  becaufe  a  general  property  in  the  goods  was  vefted  in  him 
immediately  upon  the  death  of  the  teftator. 

But,  if  a  teilator  have  bequeathed  a  third  part  of  his  goods  to  Jiy. 
J.  5.,  and  before  any  of  the  teftator's  goods  are  delivered  by  his 
executor  to  jf.  S.,  all  the  goods  are  converted  by  a  ftranger,  y.  S. 
cannot  maintain  this  action ;  becaufe,  until  his  part  thereof  is 
afcertained  by  delivery  of  the  executor,  he  has  not  a  general  pro- 
perty in  any  of  the  teftator's  goods. 

If  wrecked  goods  are  converted  by  a  ftranger,  before  they  are  Fltz.N.  B. 
feized  by  J.  S.  in  whom  the  right  of  wreck  is,  J.  S.  may  maintain  91- 
an  a<flion  of  trover  j  a  general  property  in  the  goods  being  vefted  ^  * 

in  him. 

It  is  in  the  general  true,  that  if  two  perfons  are  owners  of  a  3  Leon.  113. 
perfonal  chattel,  one  of  them  cannot  maintain  an  adion  of  trover  ^^p^"'-'^'** 
for  the  converfion  thereof  by  a  ftranger.  ton. 

But  in  order  to  encourage  the  building  of  fliips,  it  has  been  skin.  640. 
holden,   that  the    owner   of  an    eighth,   or  any  other  part  of  a  Dockwrayx. 
{hip,  may  maintain  this  a£lion  for  the  converfion  offuch  part  by  a  '-'"^'^*"**^"* 
ftranger. 

And  it  is  faid,  that,  that  if  a  man  bring  this  nflion  againft  a  /^y. 
ftranger  for  the   converfion  of  a  whole  Ihip,  and  it   come  out  in 
evidence  that  only  the  fixteenth  part  thereof   is    his  property,  he 
may  recover  damages  to  the  value  of  this  part. 

J4.  feifed  in  fee  of  land  fold  twenty  trees  thereon  growing  to  5  Rep.  14. 
5.  and  his  afligns,  which  were  to  be  fet  out  by  ^  and  felled  by  B.  ^''''""''L 
After  B.  had  afligned  his  intereft  therein  to  C.  ^.  fet  out  the  eij^'.  g,  ''" 
twenty  trees,  and  C.  felled  them.    The  trees  being  afterwards  taken  S  C. 
away  by  Z).,  C.  brought  an  a£lion  of  trover.     The  adlion  was  '^''Vp^* 
liolden  to.  he  maintainable  ;  for  that  the  intereft  of  B.,  which  was  eked  and 

£aid  appioved,} 
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faid  to  be  more  than  either  a  chofe  in  aftion  or  a  poffibic  intereft, 
was  affignable. 
Cro.  Car.  J.  was  tenant  for  life  of  land  without  impeachment  of  wafte, 

^^,9'  except  the  wafte  were  voluntary,  with  reverfion  to  B.     After  B, 

Sands.  had  fold  fome  trees  jjrowing  upon  the  land  to  C.^A.  cut  down  the 

trees  and  fold  tliem  to  D.,  who  took  them  away.     An  action  of 
trover  being    hereupon  brought  by   C    it  was  holden,   that   the 
a£lion  did  not.  lie  ;  for  that  B.  had  not  a  power  to  fell  trees  grow- 
ing upon  the  land  during  the  life  oi  A. 
Pynev.  Dor,       [Trover  is  not  maintainable  by  a  tenant  in  tail,  expedtant  en  the 
riermRep.  determination    of    an    eftate    for    life,  without  impeachment    of 
-^'  wafte,  for  timber  which  grew  upon,  and  had  been  fevered  from  the 

eftate  ;  for  the  tenant  for  life  without  impeachment  of  wafte  has  a 
right  to  the  trees  the  moment  they  are  cut  down.] 
zBuIftr  6S.       If  goods  be  delivered  by  A.  io  B.^  in  order  that  i?.  may  deliver 
Ra\x"'Ldi.    ^^^^^  ^o  ^-f  ^"^  ^-  hiftead  of  delivering  the  goods  convert  them,  C. 
P.ajm  276.  may  maintain  an  adlion  of  trover. 

Cm.  Eii^z.  If  two  perfons  each  fl;ake  a  fimr'  6f  money  in  the  hands  of  a 

1  °  fiia         third  perfon  by  way  of  wager,  he  who  wins  the  wager  may,  in  cafe 
V.  Lubram.    the  ftake-holder  refufe  to  deliver  it,  maintain  an  a6tit.u  of  trover 

for  the  whole  money. 

T  Jon-  243.       A.  granted  a  leafe  of  the  coal  mines  already  opened,  or  which 

Phverv,       {hould  thereafter  be  opened,  upon  his  manor  of  5.  to  C  for  the 

term   of  ninety-nine   years.     During  the  term,  D.  the  fon  of  y^. 

opened  a  mine  in  a  copyhold  eftate  belonging  to  E,,  which  was 

parcel  of  the  manor,  and  dug  and  carried  away  coals.     An  a6lioii 

of  trover  being  brought  by  C,  for  the   converfion    of  the  coals 

carried  away,  it  was  holden,  that  the  a£lion  was  maintainable. 

aRoll.  Abr.       The  perfon,  in  whom  the  general  property  in  goods  is,  may  in 

S^9'  P-        fome  cafes  maintain  an  action  6f  trover  for  the  converfion  thereof 

rl.  c. 

I  :;id.  438.    by  a  ftranger,  although  another  perfon  had  at  the  time  of  the 

converfion  a  fpecial  property  in  the  goods. 
»Roll.  Abr.       If  goods  which  were  bailed  by  J.  S.  to  J.  N.  be  loll  by  jf.  N. 
569.  P.         and  be  afterwards  converted  by  a  llranger,  jf.  S.  may  by  reafon 
^ '  ^*  of   his  general  properly  in   the    goods    maintain    an  adlion    of 

trover. 

Bro.  Trefp.        But,  if  the  bailee  of  goods  give  them  to  a  ftranger  and  deliver 

pl.  316.        them,   the  bailor  cannot  maintain   this    a£lion  ;  for  by  the  gift 

and  delivery  of  a  perfon,  who  has  a  fpecial  property  in  and    a 

poffefTion  in  fa£l  of  the  goods,  the  general  property  of  the  bailor 

is  divefted. 

Salk.  2S9.         If  a  fervant,  who  had   a  general  authority  to  receive  and  pay 

CrT^Eliz      J^o^ey  for  his  mafter,  give  the  money  which  he  received  oi  J.  N. 

63S.  for  the  ufe  of  his  mafter  to  J.  S.  and  deliver  it  to  him,  the  mafter 

may  maintain    an  action  of  trover ;  becaufe,   as  the  fervant  had 

only  an  authority  to  receive   the  money,  it  muft  be  intended  that 

his  pofl"eft!ion  was  the  poffefTion  of  his  mafter,  and,  confequently, 

he  had  not  fuch  a  fpecial  property  in  the  money,  as  enabled  him 

to  transfer  the  general  property  by  a  gift,  notwithftanding  there 

was  a  delivery. 

It 
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It  is  in  the  general  true,  that  wherever  one  pcrfon  Is  anfwerable  Fitz.  N.  b. 
to  another,  in  whom  the  general  property  is,  for  goods  of  which  ^9'  5~- 
he  had  once  a  pofleffiion  in  facSl,  he  has  fuch  a  fpecial  property  in  ^^0.  Trefp. 
the  goods,  as  enables  him  to  maintain  an  adlion  of  trover  for  the  pi-  83. 
converfion  of  them  by  a  ftranger.  *  ^^P'  I*' 

569.  pi.  5.  pi.  7.     I  Sid.  438,     2  Saund.  47. 

If  J.  S.   have  bailed  a  bead  to  J.  N.  for  ploughing  his  land,  ^r°-  Tiefp. 

and  the  bead  be  converted  by  a  ftranger,  jf.  N.  may  maintain  an  f',^^ 

a£lion  of  trover  j  becrufe,   as  the  bead  was  delivered  to  J.  N.  5,3.  gir. 
for  a  purpofe   beneficial  to  himfclf,  he  is  anfwerable  for  it  to  the 
bailor. 

If  the  goods  taken  by  a  flieriffin  execution  are  converted  by  a  1  Sid.  43S. 

ftranger,  the  ftieriff  may  maintain  an  aflion  of  trover  ;  becaufe  he  ^''''"'^^'" 

is  anfwerable  to  the  perfon  for  whom  the  goods  were  taken.  x  Mod.  31. 

If  the  goods  of  y.  S.  which  were  delivered  to  J.  N.  to  be  car-  ^  Re;!.  84. 

tied  for  hire,  are  converted  by  a  ftranger,  J.  N.  may  maintain  an  ^^^^'  *"' 

adtion  of  trover  ;  becaufe  he  is  anfwerable  to  J-  S.  ,  Mod.  31. 

The  agiftorof  a  beaft  may  maintain  an  a(£lion  of  trover,  for  the  Bio.'Trefp, 

converfion  thereof  by  a  ftranger  ;  becaufe  he  is  anfwerable  to  the  ?!■  ^7- 

r  ^1      L      n.  Moor,  cai 

owner  or  the  bealt.  ^^^ 

Churchwardens  may  maintain  an  a(flion  of  trover,  for  the  con-  F'^a-  N.  R. 
verfion  of  goods  belonging  to  their  church  by  a  ftranger  during  ^^        „ 
their  churchwardenftiip  ;  becaufe    they    are  anfwerable  to  their  1  Mod.  65'. 
fucceffbrs. 

And  it  is  faid,  that  churchwardens  may  maintain  this  a£lion,  Fitz.  N.  H. 
for  the  converfion  of  goods  belonging  to  their  church  by  a  ftranger  ^9-  9-* 
during  the  churchwardenfliip  of  their  predeceflbrs. 

But  it  may  be  inferred  from  what  is  faid  in  another  book,  that  Dyer,  ^St 
churchwardens  cannot  maintain  this  aCtion,  for  the  converfion  of 
goods  belonging  to  their  church  by  a  ftranger  during  the  church- 
wardenfliip of  their  predeceflbrs. 

The  finder  of  a  jewel,  although  he  do  not  acquire  by  the  find-  Str.  505. 
ing  a  general  property  therein,  may  maintain  an  a£lion  of  trover  ^'"*°\^  ^' 
againft  a  ftranger  who  converts  it ;  becaufe,  as  the  finder  is  an- 
fwerable for  the  jewel  to  the  perfon  in  whom  the  general  pro- 
perty is,  he  has  a  fpecial  property  therein.  He  has  moreover  a 
right  to  the  jewel  as  againft  every  perfon,  except  the  perfon  who 
loft  it. 

It  was  formerly  holden,  that  if  goods,  which  have  been  delivered  4  Rep.  8*. 
generally  to  be  kept,  are  converted  by  a  ftranger,  the  bailee  may  ^^^^  ^'^'^^'^ " 
maintain  an  a(ftion  of  trover  j  becaufe  he  is  anfwerable  fur  the  i  lait.  89. 
goods  to  the  perfon  in  whom  the  general  property  is  :  but  that  if 
goods,  which  have   been   delivered  to  be  kept  as  the  bailee  keeps 
his  own   goods,  are  converted  by  a  ftranger,  the   bailee  cannot 
maintain  this  aftion  ;  becaufe  he  is  not  anfwerable  for  the  goods 
to  the  perfon  in  whom  the  general  property  is. 

But  in  a  modern  cafe,  in  which  Southcotes  and  all  the  old  cafes  LJ.  Raym. 
feem  to  have  been  well  confidcred,  this  diftinftion  is  exploded;  it  '^'5.  9H* 
being  therein  hid  down,  that  the  bailee  of  ^oods,  which  have  been  coggs ». 

delivered  B-t.-i,».j. 
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delivered  generally  to  be  kept,  is  not  anfwerable  to  the  perfon  in 
whom  the  general  property  is,  for  the  converfion  thereof  by  a 
flrnnger,  unlefs  the  converfion  be  owing  to  fomc  grofs  negle£t  of 
his  i  for  that  it  ivould  be  very  unreafonable,  that  a  perfon,  who 
receives  no  advantage  from  ketping  the  goods  of  another,  (hould 
at  all  events  be  anfwerable  for  the  converfion  thereof. 

It  is  upon  the  whole  clear,  that  both  the  perfon  in  whom  the 

general  property  in  goods  is,  and  the  perfon  in  whom  the  fpecial 

property  therein   is,    may   maintain   an  a6lion  of  trover  for  the 

converfion  thereof  by  a  ftranger. 

«RoU.  Abr.       But,  if  either  of  thefe  has  recovered  damages  for  the  conver- 

369.  P.        {5Qn  of  the  goods,  this  oufls  the  other  of  his  right  of  adion  ;  for 

^ '  ^'  it  would  be  very  unreafonable,  that  a  double  fatisfa£lion  fliould  be 

made  for  the  converfion  of  the  goods. 

(D)  For  what  Injuries  an  Adion  of  Trover  lies. 


•     iT  has  been  holden,  that  a  perfon  cannot  have  fuch  property  In 
'"   ^    a  negro  in  Englandy  as  will  enable  him  to  maintahi  an  a£tion 


Ld.  Raym. 
146.  Cham- 

Hervey,  Hil.  o^  trovcr  for  Converting  the  negro  ;  and  that  he  can  only  recover, 
8  W.  3.        as  he  may  in  the  cafe  of  any  other  fervant,  damages  for  the  lofs 

of  f^rvice. 
Carth,  397.       It  appears  from  another  report  of  this  cafe,  that  one  queftion 
was,  whether  the  baptifm  of  the  negro  after  the  converfion  did 
not  amount  to  an  emancipation,  and  confequently  take  away  the 
plaintiff's  right  of  a£tion  :    but   the   court   determined  the  cafe 
upon  the  general  queftion,  without  giving  an  opinion  as  to  this 
queftion. 
Ld.  Raym.         In  a  ftill  later  cafe  it  w^as  holden,  that  a  man  cannot  have  fuch 
^^Z'*'"  a  property  in  a  negro  in  Englnnd^  as  will  enable  him  to  maintain 

Gould.  *       an  adtion  of  trover  for  the  converfion  of  the  negro. 

Pafch.  5  Ann. 

Bro.Trefp.        If  the  iheep  of  J,  N.  are  mixed  with  the  flieep  of  J.  S.  and  the 

f!.  113.        latter,  in  order  to  feparate  his  fticep   from  thofe  of  J.  N.  chafe 

the  ftieep  of  J.  N.  to  the  next  place  proper  for  feparating  them, 

an  action  of  trover  does  not  lie  ;  becaufe,   as  the  flieep  of  jf.  S. 

cannot  be  eafily  feparated  from  the  ftieep  of  J.  N.  without  fuch 

chafing  of  the  ihcep  of  J.  N.  the  chafing  of  them  is  lawful. 

Fitz.  N.  B.        An  action  of  trover  lies  for  the  converfion  of  a  dog  ;  for,  a  dog 

S5.    Bro.     being  a  tame  animal,  property  may  as  well  be  in  a  dog  as  in  any 

pL^oy.        other  tame  animal. 

Hob.  183.     Cro.  Eliz.  125.     Cro.  Ja.  463.        [2  Bl.  Rep.  in 7.] 

J  Freem.  If  J.  S.  be  chafing  the  beaft  of  J.  N.  with  a  little  dog,  in  order 

34^  K.'"g  to  chafe  it  out  of  land  in  his  pofleffion,  and  J.  N.  kill  the  dog, 

4  Rep.  ''8.  ^^  action  of  trover  lies  ;  becaufe,  as  J.  S.  had  an  elediion  to  chafe 

Cro.  Car.  the  bcaft  out  of  his  land,  or  to  diltrain  it  damage-feafant,  the 

*5+-  chafing  with  fuch  a  dog  is  lawful. 

I  Freem,  But,  if  J.  S.  be  chafing  the  beaft  of  J.  N.  with  a  maftifF  dog, 

5*Rofc.'"^  in  order  to  drive  it  out  of  land  in  his  poffefTion,  and  J.  N.  kill 

J I  the 
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the  dog,  tins  a£lion  does  not  lie  ;  becaufe  the  chafing  with  fuch 
a  dog  is  not  lawful. 

If  the  dog  of  J.  N.  which  is  found  in  the  warren  of  J.  S.  be  Cro.  Ja.45. 
killed  by  J.  S.  this  adlion  does  not  lie ;  the  killing  of  fuch  dog  '  Sid.  336. 
by  the  owner  of  the  warren  being  lawful. 

It  is  in  the  general  true,  that  an  a£l:ion  of  trover  does  not  lie  Bro.  Detin. 
for  the  converfion  of  a  beall  or  bird  fern  naturx ;  becaufe  there  is  f!'  '*^'    r 
not  in  the  general  any  property  in  fuch  beait  or  bird.  Cro.  Car'.  19.  c^e^. 

But,  if  a  beafl  or  \>\x\  fera  nature  have   been  reclaimed,  this  Bro.  Detia. 
a£lion  does  lie  for  the  converfion  thereof;  becaufe  there  is  a  pro-  ?'•  44- 
perty  in  fuch  beaft  or  bird. 

And  an  a£tion  of  trover  fometimes  lies  for  the  converfion  of  a 
beaft  or  birdj^r^?  natura,  although  the  beaft  or  bird  have  not  been 
reclaimed. 

If  a  hare  be  killed  by  J.  N.  upon  the  land  of  J.  S.  an  adlion  Tlz.  N.  B. 
of  trover  lies,  although  it  have  not  been  reclaimed ;  inafmuch  as  ^7- 
y.  S.  has  by  reafon  of  its  being  upon  his  land  a  local  property  in  s^ik.  556.* 
the  hare.  n  Mod.  75. 

If  a  hare,  which  was  found  upon  the  land  of  J.  S.  be  driven  5  Rep.  104, 
from  thence,  and  afterwards  killed  by  J.  N.  an  action  of  trover  ^oukon's 
does  not  in  the  general  lie;  for  the  property  of  jf.  S.  which  is  car.  554.* 
only  local,  may  be,  and  ufualiy  is,  determined  by  driving  the  hare 
ofFhis  land. 

But,  if  y.  S.  immediately  purfue  the  hare,  which  has  been  driven  Godb.  nj. 
off  his  land  and  killed  by  J.  N.  this  action  lies;  for  by  the  imme-  ^^"^  556. 
diate  purfuit  the  local  property  is  continued.  ^     "  -TS* 

An  action  of  trover  lies  for  the  converfion  of  a  beaft  or  bird,  Cro.ja  a6». 
which  is  valuable  on  account  of  its  being  merchandize,  as  a  monkey  ?/'"?f^  ** 
or  a  parrot ;  although  the  beaft  or  bird  be  fera  natura,   and  have 
not  been  reclaimed. 

An  a£tion  of  trover  does  not  lie  for  the  converfion  of  a  record  ;  Hardr.  m. 
becaufe  a  record  is  not  private  property  :  but  this  action  lies  for  J^"^V'   , 
the  converfion  of  a  copy  of  a  record  ;  the  copy  of  a  record  being 
private  property. 

It  is  in  one  cafe  faid,  that  an  action  of  trover  does  not  lie  for  ^^o.  Eliz. 
money,  unlefs  it  were  in  a  bag  at  the  time  of  the  converfion.  Holiday  ». 

Hicks. 

But  it  is  in  other  cafes  laid  down,  that,  as  the  defign  of  this  i  Roli.Abr. 
action  is  not  to  recover  a  thing  in  fpcrie,  but  to  recover  aamiges  5-  ^-^^  S* 
for  the  converfion  thereof,  it  does  iie  for  money,  although  it  were  g^,.  cjo. 
not  in  a  bag  at  the  time  of  tlie  converfion.  Car.  89. 

An  adlioa  of  trover  lies  for  the  converfion  of  money  depofited  Cro.  Eiii. 

as  a  wager.  ^'l^-     l-e^c'lia^  "•  Lubram. 

If  a  feme-covert  lofe  the  money  of  her  hufband  at  play,  an  ac-  ^  Sid.  nz. 
tlon  of  trover  lies.  Stephens. 

If  goods  pledged  are  not  delivered,  upon  payment  or  tender  of  CTo.Ja_i44, 
the  n7Q;iey  for  which  they  were  pledged,  an  adlion  of  trover  lies.       n^y^^l,  *' 

lu 
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J  Barnari. 
431.  Ad^ms 
v.  Hutcon. 


MS.  Rep. 
Saunders  v. 
Vincent. 
Eatt. 
31  G.  2. 
In  B.  R. 


Bro.  Ttefp. 
pi.  364. 
2  Roll.  Abr. 
352.  O.  pi. 


In  an  a£lion  of  trover  for  barley  it  appeared,  that  the  barley 
was  delivered  to  the  defendant  to  be  made  into  malt.  It  was 
ruled,  that  the  a£^ion  did  not  lie,  becaufe  the  barley  was  deliver- 
ed to  be  made  into  malt  •,  but  that,  in  cafe  there  had  been  a  pay- 
ment  or  tender  of  the  money  due  for  making  the  barley  into  malt, 
an  aflion  of  trover  would  have  lain  for  the  malt. 

In  an  action  of  trover,  brought  by  a  widow  againfl;  the  vendee 
of  goods  fold  by  her  fon,  it  appeared  in  evidence,  that  the  plain- 
tiff had  fixteen  years  before  let  her  fon  into  the  pofleffion  of  a 
farm  at  that  time  holden  by  her,  together  Vv'ith  the  goods  in  quef- 
tlon,  which  were  at  that  time  part  of  the  flock  of  the  farm ;  and 
that  the  fon  had  ever  fmce  occupied  the  farm,  and  a£ted  as  owner 
of  the  goods.  A  verdict  being  found  for  the  defendant  upon  this 
evidence,  it  was  upon  a  motion  for  a  new  trial  faid,  that  as  3 
transfer  of  the  property  in  the  goods  from  the  mother  to  the  fon 
was  not  exprefsly  proved,  the  verdi<Sl  ought  to  have  been  for  the 
plaintiff.  A  new  trial  was'refufed  :  And  by  the  court — As  the 
fon  had  been  fo  long  in  the  pofTefTion  of  the  goods,  it  ought  to  be 
prefumed  the  property  was  in  him.  It  would  moreover  be  ex- 
tremely hard,  if  a  purchafer  for  a  valuable  confideration  fliould 
lofe  his  money  by  the  fetting  up  of  property  in  the  mother,  after 
the  property  had  fo  long  been  to  all  appear.ince  in  the  fon. 

If  a  fheriff's  officer,  having  a  writ  of  fieri  facias  to  take  the 
goods  of  J.  N.  take  the  goods  of  J.  S.  an  action  of  trover  lies. 

;.   pi.  9.    Carth.  381. 


Carth.  3S1 
Hallet  V. 
l^urt. 


An  action  of  trover  does  not  lie  for  taking  the  goods  of  'J.  S. 
which  a  fheriff's  oflicer  has  taken  under  a  writ  of  replevin  upon  a 
prefumption  that  they  were  the  goods  of  J.  N.,  becaufe  this  writ 
is  different  from  a  writ  of  fieri  facias.  By  the  former  the  ofhcer 
is  empowered  to  take  certain  goods  therein  fpecified  j  by  the  lat- 
ter he  is  only  empowered  to  take  the  goods  of  a  certain  perfon. 
But,  if  J.  S.  claim  a  property  in  the  goods  at  the  time  of  taking 
them,  and  the  officer  afterwards  carry  them  away,  without  hav- 
ing the  property  determined  under  a  writ  de  proprieiaie  probanda^ 
this   adtion  does  lie. 

It  was  ruled  by  Holty  Ch.  J.  that  if  a  fheriff,  who  is  empowered 
by  an  extent  to  fcize  the  goods  of  J.  N.  feize  the  goods  of  J.  S. 
an  action  of  trover  does  not  lie  ;  becaufe  by  the  feizure  the  pro- 
perty in  the  goods  is  vefted  in  the  crown. 

If  feized  goods  are  condemned  by  a  court  having  jurifdi£lion 
in  the  matter,  an  action  of  trover  does  not  lie  ;  the  property  in 
the  goods  being  by  the  condemnation  veiled  iu  the  crown. 

It  is  in  one  cafe  laid  down,  that  if  feized  goods  are  lodged  iiv 
the  Cullom-houfe  an  adtion  of  trover  does  not  lie,  although  there 
be  afterwards  a  verdi£t  for  the  claimer  of  the  goods. 

trine  which  is  here  delivered  in  an  unq'iai;!i;d  meaner  was  merely  the  opinion  of  the  Lord  Chief  Baron 
Bury  at  nifi  prlus  ;  though  it  muil  be  ackaowieJged,  that  in  the  d'TculHon  of  the  next  cafe,  namely, 
Ktaei's  cafe,  which  feenis  indeed  to  be  the  fame  with  this,  the  reft  ot  the  court  concurred  in  that  opinion. 
However,  thefe  cafes  wtre  b^ith  fully  confideted,  and  over-ruled  in  1  inkier  v.  Poole,  5  Burr.  2657. 
wucte  i:  was  holdtn,  ib4t  iiover  would  lie  againil  a  cuihom-houfe  officer  fjr  feizing  goods  not  liable  t« 

feizute. 


Li.  Raym, 

736- 
Rex  V. 

Woodward 

Ld.  Raym 

336. 
tkins  V. 
Smith. 
Banb.  67. 
Ecricke's 
cafe. 
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ftizure.  So,  recognizing  this  cafe  of  Tinkler  v.  Paole,  Lord  Kenyon  held,  wliere  It  appeared  that 
a  diltrefs  for  rent  made  under  the  airignee  of  a  bankrupt  was  not  legally  made,  becaufe  he  was  not  the 
legal  alTignte,  the  petitidning  cr.'di tor's  debt  not  having  accrued  till  after  the  bankruptcy,  that  trover 
might  be  maintained  againft  the  perfon  who  illegally  made  the  diftrefs,  6  Term  Rep.  298.  Such  was  ths 
judgment  of  the  courr,  as  reported  in  that  cafe.  But  there  is  manifeftly  a  little  inaccuracy  in  the  report 
a?  from  the  ft»ce  of  the  cafe,  the  alJigneL-  himfelf  wa-i  the  defendant;  whereas  the  noble  judge  conlideri 
the  officer  who  made  the  diftrefs  under  the  alfignee  as  the  defendant ;  and  the  point  in  the  cafe  of  Tink- 
ler V.  Foole,  upon  which  cafe  his  Loidihip  relies,  w.:s,  whether  trover  was  maintainable  againft  tin 
officer,] 

But  it  Is  laid  down  in  another  cafe,  that  the  owner  of  the  goods  Bunb  80. 
may  in  fuch  cafe  maintain  an  a£lion  of  trefpafs,  or  an  a6lion  ^ff^J'scafe, 
upon  the  cafe. 

It  is  laid  down,  that  if  jf.  S.  take  goods  of  J.  N.  in  order  to  Bro.  Trefp, 
prevent  them  from  being  flolen  or  damaged,  an  aflion  of  trover  pl'»»3' 
lies  j  becaufe  the  lofs  would  not,  if  either  of  thefe  things  had 
happened,  have  been  irreparable.  But,  if  J.  S.  take  goods  of 
jf.  N.  which  ai'e  in  danger  of  being  deftroyed  by  fire  or  otherwife, 
in  order  to  preferve  them,  this  action  does  not  lie,  becaufe  the 
lofs  would,  in  fuch  cafe,  have  been  irreparable. 

An  action  of  trover  does  not  lie  for  the  converfion  of  goods,  1  jon.  14.8. 
for  which  an  appeal  of  robbery  has  been  brought;  becaufe  a  per-  ^^'°-  Mark- 
fon,  who  has  by  bringing  the  appeal  affirmed  the  taking  to  have  La™h  ^"''' 
been  felonious,  fhall  not  afterwards  be  received  to  fay  that  it  was  S.  c.  * 
only  a  converfion. 

It  has  been  holden  In  one  cafe,  that  if  J.  S.  have  been  convI£l-  ^  J""- 147' 
cd  or  attainted  of  taking  the  eoods  of  J.  A\  feloniouflv,    7.  ISf.  1^°'  ^l"^' 

.  .     ,    ,         1-  ,    1  •      r  ,r     •  -1  J^    J  ham  V.Cobb. 

cannot,  provided  he   did  lumleli  give  evidence,  or  procure  any  Pafch. 
perfon  to  give  evidence  againft  J.  S.,  maintain  an  adtlon  of  trover;   '  Car.  i. 
becaufe  he  is  in  either  cafe  entitled  under  the  21  H.  S.  c.  11.  to  s"c^"  nt^* 
reftitution  of  the  goods.  82.  S.  C.  * 

It  is  laid  down  in  a  fubfequent  cafe,  that  an  a£tIon  of  trover  aRoN.Abr. 
does  lie  in  fuch  cafe  ;  for  that,  as  the  party  robbed  has  done  his  ^5''*  ^* 
duty  to  the  publlck  in  profecuting  the  thief,  he  ought  not  to  be  Dawkes »-. 
deprived  of  the  remedy  by  an   action  of  trover  for  the  injury  to  Cavenah. 
himfelf.  Mich.i6sj. 

The  reafon  given  in  the  latter  cafe  is  by  no  means  conclufive ;  [However, 
for  what  purpofe  would  it  anfwer,  that  a  perfon  robbed  (hould  be  ^'  '^°  °"'"- 
at  liberty  to  bring  an  action  of  trover,  when  he  has  a  fpeedier  re-  vi^ionof'the 
medy  under  the  ftatute  ?  felon,  has  a 

right  to  re- 
ftitution of  the  goods  in  fpccic,  it  fliould  ^tzv.,  that  he  would  be  entitled  to  recover  damages  in  trovjr 
againft  any  perfon,  who  \i  fixed  with  the  goods  at  that  time,  and  refufes  to  deliver  them  j  for  the.i  1 1; 
goods  are  converted  to  the  prejudice  of  the  owner.      HorwooJ  v.  Smith,  2  Term  Rep.  755-] 

It  is  fald  in  one  book,  that  an  action  of  trover  does  not  lie,  Bro.  Tr^f^. 
after  the  perfon  who  took  the  goods  has  been  indldted  of  felony  pl-4'5' 
and  acquitted  ;  for  that,  as  omne  majus  trahit  ad fe  viinusy  the  con- 
verfion is  merged  in  the  felony. 

But  in  other  books  it  is  laid  down,  that  if  J.  S.  have  been  ac-  i  Jon.  t^o. 
quitted  upon  an  indictment  for  felonioufly  taking  the  goods  of  ■^^,''^?^ 
y.  N.y  an  a£tion  of  trover  lies ;  becaufe,  as  the  taking  does  not  Latch,  14^, 
in  this  cafe  appear  to  have  been  felonious,  it  is  reafonable,  that  Noy,  82. 
y.  N.  (hould  recover  damages  for  the  converfion  of  his  goods.         y*  3"^ 
'     Vol.  VI.  Yy  QWhere 
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Parker  v.  [Where  goods  were  obtained  from  a  perfon  by  fraud,  and  af- 

Patrick,        terwards  pawned  to  another  without  notice,  and  the  owner  pro- 

17  cY'"  ^^'  fecuted  the  offender  to  convidion,  and  got  pofTeflion  of  his  goods, 

it  was  holden,  that  the  pawnee  might  maintain  trover  for  them. 

The  court  faid,  that  this  was  diftinguifliable  from  the  cafe  of 

felony  ;  for  there  by  a  pofitive  ilatute,  the  owner,  if  he  profe- 

cutes  the  offender  to  conviilion,  is  entitled  to  reflitution  :  but  that 

does  not  extend  to  this  cafe,  where  the  goods  were  obtained  by 

fraud.] 

iLeon.iij.       An  afilion  of  trover  does  not  lie  for  the  converfion  of  goods 

Vandrink  v.  bgught  ill  market  overt,  although  they  were  flolen  ♦,  for  by  the 

[Fidejupr.]  fale  in  market  overt  the  property  in  the  goods  was  vefled  in  the 

vendee. 

MS.  Rep.         ^.  who  came  to  the  poffefTion  of  a  bank  note  the  property  of  B. 

Miller  v.      ^jy  robbing  the  mail,  parted  with  it  to  C.  for  a  valuable  confi- 

ii^g'  a '      deration.     Payment  of  the  note  being  afterwards  refufed  at  the 

in  B.  R.       Bank,  C.  brought  an  a£l"ion  of  trover  againft  the  cafliier  of  the 

[iBurr.       Bank  who  had  figned  it.     Upon  a  cafe  referved  it  was  holden, 

452'    •    -J  j.j^^j.  jj^g  adlion  was  maintainable  :  and  by  Lord  Mansfield,  Ch.  J., 

if  a  man  did  not  in  every  cafe  acquire  a  property  in  a  Bank  note 

by  giving  a  valuable  confideration  for  it,  an  end  would  foon  be 

put  to  the  circulation  of  Bank  notes. 

2  Roll.  Abr.       An  a6lion  of  trover  lies,  although  the  goods  converted  be  after- 

5.  L,  pi.  I.    ^ards  reftored  to  the  owner ;  for  the  reftoration  only  goes  in  mi- 

I  Leon. 223.     .        .  r   1 

6  Mod.  212.  tigation  ot  damages. 

(E)  Agalnfl  whom  an  Adion  of  Trover  may  be 

brought. 

Bro.  Trefp.  TF  J'  B.  take  away  a  beaft,  which  he  had  bailed  to  J.  N.  for  a 
pi.  91.  1  time  certain,  before  the  expiration  of  the  time,  he  is  not  liable  to 

an  aftion  of  trover  •,  for  the  perfon,  who  has  only  a  fpecial  pro- 
perty in  a  perfonal  chattel,  can  never  maintain  this  adtion  again fl 
the  perfon  in  whom  the  general  property  is  j  the  remedy  of  the 
bailee  being  an  a£lion  upon  the  cafe. 
Bro.  Trefp.        If  J.  S.  kill  the  beaft  of  J.  N.j  which  was  bailed  to  him  ge- 
f^-^9S-       nerally,  an  a£lion  of  trover  does  not  lie  againft  J.  S.,  for  by  th? 
Cro.  Eiiz.      bailment  a  general  confidence  was  placed  in  him  ;  and  the  remedy 
784'  for  an  abufe  of  fuch  confidence  is  an  a£lion  upon  the  cafe. 

I  inft.  57.  But,  if  J.  S.  kill  the  beaft  of  J.  N.,  which  was  bailed  to  him 
Bro.  Treip.  £qj.  ^  particular  purpofe,  as  to  plough  his  land,  he  is  liable  to 
5  Rep.  13.  this  aftion;  becaufe  a  general  confidence  was  nat  placed  in  hint 
Cro.  Eiiz.     by  the  bailment. 

J  Leon.  S7.  If  a  fervant,  who  v/as  trufted  to  fell  the  goods  of  his  mafter, 
Gioflev.       carry  them  away,  an  adition  of    trover  lies  againft  him;    inaf- 

much  as  the  confidence  placed  in  him  extended  only  to  felling 

the  goods. 
Bro.  Trefp.        If  a  fervant,  who  has  by  the  command  of  his  mafter  lawfully 
pi.  211.       diftrained  a  horfe,  ufe  it,  the  fervant  is  liable  to  an  aftion  oi 

trover? 


trover ;  becaufe  the  command  did  not  extend  to  the  ufing  of  the 
horfe. 

A.  pawned  goods  to  B.  who  was  known  to  be  a,  fervant  employ-  Ld,  Raym. 
ed  by  C.  a  pawnbroker  in  the  way  of  his  trade,     /i.  afterwards  X^ ^}°^'^^ 
tendered  to  B.  the  money  due  upon  the  goods,  and  demanded  the  Saik.  44.1. 
goods.     B.  did  not  ','ehver  them,  but  faic!    they  were  fold.     It 
was  ruled  by  Holt^  Ch.  J.  that  an  a6lion  of  trover  lay  againfl  C. 

It  is  laid  down  in  one  cafe,  that  an  ai^ion  of  trover  does  not  a  Mod  244; 
lie  againft  a  fervant,    for  an   unlawful   intermeddling  with  the  ^'^"  y- 
goods  of  any  perfon  by  the  command  of  his  mafter,  unlefs  the       '  ^^' 
intermeddling  be  fuch  as  amounts  to  a  trefpafs;  becaufe  the  mafler 
is  in  fuch  cafe  anfwerable.     It  is  moreover  faid,  thnt  it  would  be 
very  inconvenient,  if  it  fhould  be   always  necefTary  for  a  fervant 
to  be  fatisfied  of  his  mafter's  right  to  goods,  before  he  obeys  his 
command  as  to  the  intermeddling  therewith. 

But  it  is  laid  down  in  another  cafe,  that  if  a  fervant  unlawfully  Siyer,  41, 
intermeddle  with  the  goods  of  any  perfon,  the  fervant,   although  ^.^^^^'^^f' 
it  be  by  the  command  of  his  mafter,  is  liable  to  an  afltion  of  trover  ;  K°ughes  v. 
for  that  the  command  of  a  mafter  neither  juftifies  nor  excufes  his-  Smith. 
fervant  in  doing  a  tortious  adt.  '"'s^l"* 

It  is  faid  to  have  been  holden,  that  if  a  flieriiF,  who  has  felfed  Veiv.  44. 
goods  under  a  writ  oi  fieri  facias  ^  fell  them,  after  he  is  out  of  his  -^yer  v. 
office,  he  is  liable  to  an  a6lion  of  trover.     But  from  two  other  y^l^^ 
reports  of  the  fame  cafe  it  appears  to  have  been  hoMen,  that  this  Cro.  ja.  53. 
adlion  would  not  lie  in  fuch  cafe  againft  tlie  flierifF.     And  in  an-  ^^A"""? ''■7* 
other  book,  wherein  the  cafe  is  cited,  it  Is  faid,  that  Teherton  is  v.  Snow, 
miftaken  in  his  report ;    for   that  upon    examining    the    roll    it 
appeared  to  have  been  determined  as  it    is    reported    by  Moor 
and  Crake. 

It  has  been  holden,    that   an  a£lion  of  trover  lies   againft  a  MS.  Rep; 
fherifF  for  felling,  after  an  affignment  by  the  commifiiQriers,  the  ^"""^"^  ^* 
goods  of  a  bankrupt,   which  had  been  feifed  by  him  under  a  writ  Mich,' 
oi  fieri  facias  after  the  acl  of  bankruptcy  :  and  by  Lord  Mansfieldy  30  G.  2. 
Ch.  J. — The  IherifF  wns  not  liable  to  this  a£tion  for  feifing  the  '"  ^'  ^• 
goods  [a),  inafmuch  as  he  might  be  ignorant  of  the  a£l;  of  bank-  s.  c.    ' 
ruptcy  5  but  the  fale  of  them   after  the  afTignment  by  the  com-  (3)  The 
miffioners,  of  which  he  was  bound  to  take  notice,  was  a  con-  ^'^ifZ^^, 

'  '  not  liable  to 

Verfion.  an  adion  of 

tr,-j^aj,  for  foizing  the  goods.     Smith  v.  Miller,  j-T^rnt  Rep.  475.] 

■u 

y.  S.  the  plaintiff,  in  an  a6lion  againft  J.  iV.,  had  received  of  a  Str.  996. 
(herifF  the  money,  for  which  the  goods  of  f.  iV.,  feifed  under  a  1^"^^^*^} 
writ  o(  fieri  facias  after  he  had  committed  an  adl  of  bankruptcy,  Ryiand  v. 
had  been  fold.     It  was  holden,  that  an  a£lion  of  trover  lay  againft  Baker. 
jf.  S.y  without  making  the  iherifr"  a  defendant.  *i  "l  ' 

If  a  ftrangerhaveofficioudy  afTiftcd  a  flierifF  or  his  officer  in  the  ioMod.24. 
execution  of  a  writ  of  TfiT/'yiir/i^j,   which   ifTued  upon   a  regular  ^^l^.^'cac. 
judgment,  he  is  not  liable  to  an  a£lion  of  trover  ;  for  it  is  not  only 
lawful,  but  it  is  the  duty  of  every  man  to  affift  in  the  execution  of 
fuch  writ. 

y  y  5;  An 
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An  aAion  of  trover  does  not  lie  againft  a  (herifF  or  his  officer^ 
or  againft  any  perfon,  who  by  the  command  of  either  of  thefe 
aflifts  in  the  execution  of  a  writ  oijieri  facias,  although  there  were 
no  judgment  to  warrant  the  ifluing  of  the  writ  ;  for  neither  of 
thefe  has  done  more  than  obey  the  writ,  which  it  was  the  duty  of 
every  one  of  them  to  do. 

But,  if  a  flranger  have  ofRcioufly  afTifted  a  flierifF  or  his  officer 
in  the  execution  of  fuch  writ,  he  is  liable  to  this  a£lion  •,  for,  as 
he  a£led  ofRcioufly,  it  was  incumbent  upon  him  to  take  care,  that 
there  ^vas  a  judgment  to  warrant  the  ilTuing  of  the  writ. 

An  a£lion  of  trover  does  not  lie  againfl  a  fherifFor  his  officer,  or 
againft  any  perfon,  who  by  the  command  of  either  of  thefe  afTifts 
in  the  execution  of  a  writ  oi  fieri  facias  ^  although  the  judgment 
upon  which  the  writ  ifTued  were  irregular ;  becaufe  the  fault  in 
fuch  cafe  is  in  the  court,  or  feme  officer  of  the  court.  But,  if  a 
ftranger  have  officioufly  aififted  a  (herifF  or  his  officer  in  the  exe- 
cution of  fuch  writ,  he  is  liable  to  this  aQion ;  for,  as  he  adled 
officioufly,  it  was  incumbent  upon  him  to  take  care  that  the  judg- 
ment was  regular. 

[An  a£lion  of  trover  will  lie  againft  perfons  diftraining  goods 
for  a  poor's  rate,  in  the  hands  of  the  reprefcntatives  of  the  perfon 
liable  to  pay  it,  if  no  previous  demand  has  been  made  upon  the 
reprefcntatives.] 

It  appeared  in  evidence,  that  the  plaintiff"  had  left  fome  lottery 
tickets  with  a  goldfmith,  in  order  to  receive  the  money  due  upon 
thetn  for  the  ufe  of  theplaintifl";  that  a  certain  number  of  tickets 
in  the  fame  lottery  had  been  left  by  the  defendant  with  the  gold- 
fmith, who  gave  the  defendant  a  note  to  deliver  the  fame  number 
of  tickets  to  him  ;  and  that  the  goldfmith  afterwards  delivered  as 
many  of  the  plaintiff's  tickets  to  the  defendant  as  were  mentioned 
in  the  note.  It  was  holden,  that  an  a£lion  of  trover  lay  againft 
the  defendant  for  the  converfion  of  thefe  tickets.  And  by  the 
court — The  lottery  tickets  being  left  with  the  goldfmith  for  the 
fpecial  purpofe  of  receiving  the  money  thereupon  due  for  the 
plaintiff's  ufe,  he  had  no  power  to  difpofe  of  them  ;  and,  confe- 
quently,  as  the  property  was  not  changed  by  the  delivery  of  the 
tickets  to  the  defendant,  he  is  liable  to  this  aclion. 

In  a  fpecial  verdi£l  it  was  ilated,  that  J.  S.  the  owner  of 
jewels,  had  bailed  them  fealed  up  in  a  bag  to  a  banker  for  fafe 
cuftody  only  ;  that  the  banker  broke  open  the  feal,  took  the  jewels 
out  of  the  bag,  and  pawned  them  to  J.  N.  for  three  hundred 
pounds.  It  was  holden,  that  an  action  of  trover  lay  againft  J.  N. 
for  the  converfion  of  the  jewels.  And  by  the  court — The  plaintiff's 
jewels  being  delivered  to  the  banker  for  fafe  cuftody  only,  his 
breaking  open  the  bag  and  taking  them  out  was  a  trefpafs ;  and 
confequently  the  defendant,  although  he  came  honeftly  to  the 
pofleffion  of  the  jewels,  is  liable  to  this  aftion  :  becaufe  they  were 
delivered  to  him  by  a  perfon  who  had  no  property  in  them. 

The  wife  of  a  bankrupt  delivered  fome  plate,  left  with  her  by 
her  hufband  at  the  time  of  his  abfconding,  to  a  fervant,  that  he 

might 
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might  borrow  money  thereupon.  The  fervant  went  with  the  plate 
to  the  door  of  a  banker's  Oiop,  and  there  delivered  it  to  the  de- 
iendant,  who  went  into  the  (hop  and  pawned  it  in  his  own  name, 
and  immediately  went  back  to  the  wife  and  delivered  the  money  to 
her.  It  was  holden,  that,  as  neither  the  wife  nor  the  fervant 
had  a  power  of  difpofing  of  the  plate,  this  was  a  converfion  in  the 
defendant,  for  which  he  was  liable  to  anfwer  to  the  alhgnees  of 
the  hufband. 

[But,  wliere  a  bankrupt's  wife  brouglit  money  of  the  bankrupt  Wlifon  t. 
to  the  defendant,  who  purchafed  Lulia  and  South  Sea  bonds  with  ''°^'"''' 
it,  fome  of  which  the  alBgnec  feized,  and  accepted  as  part  of  the   j  Barnard.* 
bankrupt's  eftate  ;  it  was  adjudged,  that  the  affignee  could   not  77-  118. 
maintain  trover  for  the  money  paid  for  the  others,  firice  he  could  ^|^*  ]^^' 
not  avow  t'le  a61:  of  purchafing  as  to  part,  and  difavow  it  as  to  the  !„  the  latt'et 
reft ;  aflent  to  the  a(ft  at  one  moment,  and  complain  of  it  as  tor-  book,  the 
tious  at  another."!  court  are 

-"  laid  Co  have 

doubted,  whether  the  purchafe  of  the  bonds  was  a  converfion  under  the  circumftances  of  this  cafe. 

It  is  l.iid  down,  that  if  ^.  fake  the  goods  of  B.  illegally,  and  C.  Bro.  Trefp. 
afterwards  take  them   illegally  from   ^.,  Z'.  cannot  maintain  an  ^1'*^*^' 
aftion  of  trover  againft  C.,-  for  that,  by  the  hrll  taking,  notwith-  pi.  359. 
Handing  it  was  a  tortious  one,  the  property  of  j5.  wasdivefled. 

But  it  is  faid  in  one  book,  that  ^.  does  not  in  fuch  cafe  acquire   1  sid.  438. 
any  property  in  the  goods  by  the  firll  taking,  and,  confcquently, 
that  B.  may  maintain  an  atlion  of  trover  againft  C 

If  a  factor,  who  has  fold  the  corn  of  J.  S.   and  received  the  Cro.  Eiiz. 
money  for  it,  refufe  to  pay  the  money  to  J.  5.,  an  action  of  trover  u^^:, 
lies  againft  him.  Hickes. 

A  fervant,  who  had  a  general  authority  to  receive  and  pay  mo-  Saik.  289. 
ney  for  his  mafter,  after  receiving  fome  money  due  to  his  mafter  c"°"fi' 
from  jf.  N.^  gave  it   to  J.  S.,  and  delivered  it  to  him.     It  was  638. 
ruled,  that  an  aiftion  of  trover  lay  for  tlie  mafter  againft  y.  S.  ,• 
and  by  HoU,  Ch.  J. — As  the  receipt  of  the  fervant  was  a  difcharge 
to  y.  N.y  the  money  was  received  to  the  ufe  of  the  mafter ;   and 
confcquently  the  poflefiion  of  the  fervant  muft  be  intended  to  have 
been  the  polTcffion  of  the  mafter. 

If  a  carrier,  to  whom  goods  have  been  delivered  to  be  carried,  i  Roll.  Abr. 
be  robbed  of  the  goods,  or  lofe  them  through  negligence,  he  is  ^'  *''' V 
liable  to  an  a£lion  upon  the  cafe  ;  but  an  adlion  of  trover  does  not  Hob!  17. 
lie  againft  him ;  becaufe  he  has  not  in  either  cafe  been  guilty  of  a  Cro.ja.330. 

But,  if  a  carrier,  to  whom  goods  have  been  delivered  to  be  car-  Saik.  655. 
ried,  fell  the  goods,  or  refufe  to  deliver  them  upon  the  money  due  ■'^"°"* 
for  carriage  being  paid  or  tendered,    an  adlion  of  trover  lies 
againft  him. 

It  is  faid  to  have  been  ruled  by  Holty  Ch.  J.  that  If  the  goods  Ld.  Raym. 
delivered  to  be  carried  were  not  delivered  to  the  carrier  himfelf,  J^?-  -^^o"* 
but  to  his  book-keeper,  an  action  of  trover  does  not  lie  againft 
the  carrier,  unlefs  the  goods  be  afterwards  converted  by  him. 

Y  y  3  But 
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2  Ban-.ard.         But  the  Contrary  was  ruled  in  a  fubfequent  cafe.     In  an  a6lion 
234..  Harvey  .Qf  trovcr  againft  a  book-keeper  it  appeared,  that  goods  were  deli- 
tiiPccl'z.  'Vcred  to   him   (o   be   carried  by  his  mafter's  waggon.     It  v/as 
holden,  that  the  carrier  himfelf  is  in  fuch  cafe  liable  to  anfwer 
for  the  conveilion  of  tb.e  goods. 
Skn. 635-         -A-nd  the  latter  cafe  agrees  with  what  is  laid  down  in  another 
Middieton     cafe.     In  an  adlion  of  trover  againft  a  mafter  of  a  hackney  coach 
V.  tor  er.      -j.  ^ppg^j-ed,  that  the  goods  were  delivered  to  his  fervant   who 
drove  the  coach;  and  the  queftionwas,  if  the  mafter  was  anfwer- 
able  for  the  converfion  of  them  ?    It  was  ruled  that  he  was  not : 
and  by  Hc/l,  Ch.  J. — It  would  be  hard  if  the  mafter  of  a  hackney 
coach,  who  is  not  paid  for  the  carriage  of  goods,  fhouldbe  anfwer-  ■ 
able  for  the  converfion  of  them.     There  is  a  wide  difference  be- 
twixt the  cafe  of  a  hackney  coach  and  that  of  a  ftage  coach.     If  a 
paffenger  in  a  ftage  coach,  who  is  allov/ed  to  carry  goods  of  a  cer- 
tain weight,  deliver  goods  not  exceeding  that  weight  to  the  driver 
of  the  coach,  the  mafter  of  the  coach  is  anfwerable  for  them  ; 
bccaufe  the  money  he  receives  is  paid  for  the  carriage  of  the  goods 
as  well  as  of  the  paffenger.     It  has  been  holden,  even  in  the  cafe 
of  a  ftage  coach,  that  if  a  paffenger  carry  goods  of  a  greater  weight 
than  he  is  a!lov/ed  to  carry,  the  mafter  of  the  coach  is  not  an- 
fwerable for  the  over  weight,  unlcfs  it  be  paid  for. 
Salt.  654.         An  a61:inn  of  trover  docs  not  lie  again  It  a  carrier  for  refufing  to 
Hirttord  V.    (leliver  goods,  unlefs  the  money  due  for  the  carriage  have  been  paid 
Jones.  ^^  tendered  j  becaufe,  as  a   carrier  is  by  law  bound  to  carry  the 

goods  delivered  to  him,  it  is  highly  reafonable,  that  he  fiiould  have 
a  right  to  detain  them,  until  the  money  due  for  the  carriage  is  paid 
or  tendered. 
zShow.i6i.       An  acllon  of  trover  does  not  lie  againft  an  innkeeper  for  de- 
p9_  taining  the  horfc  of  his  gueft,  unlefs  the  money  due  for  keeping  the 

868.  horfe  have  been  paid  or  tendered  :  for,  as  an  innkeeper  is  by  law 

bound  to  receive  the  horfe  of  a  traveller,  in  cafe  his  ftable  be  not 
full,  it  is  very  reafonable,  that  he  ihould  be  paid  for  keeping  the 
iiorfe  before  it  is  taken  away. 
Ld.  Ravm.        It  was  holdcu  by  three  judges,  contrary  to  the  opinion  of  HoUy 
aes.Yo.kv.  Ch.  J.  that  an  innkeeper  may  detain  a  horfe,  although  the  man 
Gieenaugi.    ^,j.^^  ^^^  ^^^^  horfe  into  the  ftable  have  not  lodged  in  his  houfe  ; 
for  that  the  putthig  up  of  his  horfe,  from  which  the  innkeeper 
has  a  profit,  makes  tlie  man  a  gueft, 
f  d.  Ra>m.        If  a  ftolen  horfe  be  put  up  at  an  irm,  an  a6lion  of  trover  does 
&67.  Yorkv,  j^^^  jj^  ^gaiuf];  ([-^q  innkeeper  for   detaining  the  horfe  from   the 
ov.-ner,  unlefs  the  money  due  for  keeping  the  horfe  have  been  paid 
cr   tendered ;  becaufe   the  innkeeper  was  bound  to   receive   the 
liorfe,  and  it  was  impoffible  for  him  to  know  whether  his  gueft 
came  honeftly  by  it. 
Veiv.  67.  An  a£lion  of  trover  does  not  lie  againft  a  farrier,  for  refufing 

to  deliver  a  horfe  v/hich  has  been  (hot!  by  him,  unlefs  the  money 
due  for  the  ihoeing  have  been  paid  or  tendered. 
Hcb.  q?.  A  laylor  is  not  liable  to  nn  action  of  trover,  for  refufiiig  to  de- 

i  cop-r  V.      j^^.^j.  ^  j,Q^j  made  by  him  to  the  nerfon  from  whom  lie  received 

the 


the  materials  for  it,  unlefs  the  money  due  for  making  the  coat  have 
been  paid  or  tendered. 

It  was  decreed  by  Stfange^  Mailer  of  the  Rolls,  that  a  fa£lor,  MS.  Rep. 
who  had  paid  money  for  infuring  the  goods  of  his  principal,  and  Caufer  v. 
had  been  at  other  expence  concerning  them,  had  fuch  a  lien  upon  rjBurnAaA. 
the  goods,  that  a  court  of  equity  would  not  oblige  him  to  deliver  S.  C] 
them,  before  the  money  due  was  paid  or  tendered.     The  fa£lor, 
not  being  fatisfied  with  this  decree,  appealed  to  the  Chancellour  ; 
and  the  appeal  came  on  before  Lord  Hardwiche  in  February  1755. 
His  lordfhip,  after  taking  time  to  confider,  and  fending  for  feme 
merchants  to  inform  himfelf  of  the  nature  of  a  fa6lor's  bufmefs, 
decreed,  that  a  fadlor  has  a  lien  upon  the  goods  of  his  principal, 
fo  long  as  the  goods  continue  in  his  pofleflion,  not  only  for  what 
is  due  for  his  trouble  and  expence  concerning  them,  but  alfo  for 
all  money  due  to  him  from  his  principal. 

Another   decree   to  the  fame  effect  was  pronounced  by  Lord  MS.  Rep. 
Hardwicke  a  few  months  after.  ^  ,         r  p     ^^"'''""J'-, 

Coleman,  [i  Burr.  454.  S.  C] 

[So,  in  the  cafe  of  packers,  there  being  evidence,  that  it  was  Expane 
ufual  for  them  to  lend  money  to  clothiers,  and  the  cloths  to  be  a  '^^^j 
pledge,  not  only  for  the  work  done  in  packing,  but  for  the  loan  of  Exparu 
money  likewife  ;  Lord  Hardwiche  held,   that  according   to  this  Dumas,  Id. 
ufage,  packers  were  in  the  nature   of  factors^  and  as  fuch  entitled  ^34- 
to    a   lien  upon    the    goods,    not   only   for    incidental    charges, 
but  as  an  item  of  mutual  account  for  the  general  balance    due  to 
them. 

But  it  is  otherwife,  where  goods  are  delivered  to  a  tradefman  Exfane 
or  manufa£lurer  for  a  particular  purpofe  ;  as  corn  to  a  miller,  to  be  Ockenden, 
ground,  or  cloth  to  a  dyer  to  be  dyed  -,  for  thefe  have  only  a  fpe-  \^^'  ^^^' 
cifick  lien  upon  the  goods  for  the  price  of  grinding  and  dying.]         Farmer,' 

4Burr.  Z114.     i  Bl.  Rep.  651.  S.  C. 

An   a6lion  of  trover  does  not  lie  againft  the  faver  of  goods  Ld.  Raym. 
thrown  on  (hore,  which  were  part  of  the  cargo  of  a  fhip  that  had  39  r   ^art- 
been  wrecked,  unlefs  a   fatisfa£lion  have  been  made  or  tendered    °^  -Jones. 
for  the  trouble  or   expence  of  faving  them ;  it  being  highly  rea- 
fonable,  that  the  party  who  has  faved  goods,  and  has  perhaps  done 
it  at  the  peril  of  his  life,  fliould  have  a  lien  upon  the  goods  for 
his  trouble  or  expence. 

[But,  where  a  quantity  of  timber,  placed  in  a  dock  on  the  bank  Nichoifon*. 
of  a  navigable  river,  was  accidentally  loofened,  and  carried  by  the  ^j^*''g^*"\ 
tide  to  a  confiderable  diftance,  and  left  at  low  water  upon  a  tow- 
ing path,  where  A.  finding  it,  voluntarily  conveyed  it  to  a  place  of 
fafety,  beyond  the  reach  of  the  tide  at  high  water  ;  it  was  deter- 
mined, that  the  owner  of  the  timber  might  maintain  trover  for  it 
againft  A.  without  tendering  any  thing  to  him  byway  of  compen- 
fation  for  the  trouble  and  expence  to  which  he  had  been  put  i^  the 
falvage.] 

The  lord  of  a  manor,  who  had  feized  a  beaft  as  an  eftray,  was  aRoii.  Ahr. 
at  the  expence  of  keeping  it  fome  time  after  he  had  proclaimed  it.  ^^\^^^^* 
"Within  a  year  and  day  after  the  proclamation  the  owner  of  the  [liuU. n'p. 
beaft  came  and  demanded  it  j  but  did  not  make  or  tender  any  fa-  45-  s  c  j 
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tisfaftlon  for  the  keeping.     Upon  the  refufal  of  the  lord  to  de- 
liver the  beaft,  an  a6lion  of  trover  was  brought  againlt  him.     It 
was  holden,  that,  as  the  owner  of  the  beaft  had  not  made  or  ten- 
dered a  fatisfaftion  for  the  keeping,  the  acSlion  did  not  lie. 
Ld.Raym.         It  was  ruled  by  Hoit.  Ch.  J.  that  if  an  attorney,  who  has  been 
738.  Anon,  employed  to  draw  and  attend  the  execution  of  a  dev^tl,  do  not  de- 
f^'iV°hat   ^^^^^  ^^  upon  demand,  an  aclion   of  trover  lies  againii:  him  ;  for 
anattorney     thatas  he  may  bring  an  a£lion  for  the  money  due  for  drawing  and 
has  a  lien      attending  the  execution  of  the  deed,  he  camot  detain  it,  although 
^,^°!?^<.'!.,      the  money  have  neither  been  paid  nor  tendered. 
pers,  &c.  yidejupra,  torn,  i-  pag-  SOJ-J 

Str.  651.  The  plaintiff,  who  was  maftcr   of  a  (liip,  had  brought  home 

Stone  V.        a  fmall  parcel  of  elephants  teeth  on  his  own  account,  and  a  large 
ru^on't'he     parcel  upon  the  account  of  the  defendant,  who  was  the  ov/ncr  of 
argument  of  the   fliip.      The  defendant  entered  both  parcels  at  the  cuftom- 
Greenv.       houfc,  paid  the  duty  for  both,  and  both  were  delivered  to  him. 
A  Burr*        Upon  his  refufing  to  deliver  to  the  plaintiff  his  parcel,  an  adfion  of 
2ii8.  Lord    trover  was  brought;   and  the  queftion  was,  whether,  as  the  plain- 
Minsfieid      ^j(f  j^.^j  neither  paid  nor  tendered  his  part  of  the  duty,  the  action 
this  "ale  was  could  be  maintained  ^     It  was   ruled   that   it  could  -,   and  by  Eyre 
pociaw.J       Ch.  J.  the  defendant  had  no  right  to  detain  the  plaintiff's  parcel, 
jiotwithftanding  the  money  paid  by  him  as  duty  for  it  was  neither 
paid  nor  tendered  j  for  he  might  have  brought  an  acVion  for  the 
money,  or  he  may  now  give  evidence  of  the  money  pud,  and  then 
it  may  be  deducted  out  of  the  plaintiff's  damages.     The  reporter 
adds,  that  the  latter  was  done. 
6  Mod.  212.       A  carpenter,  after  working  fome  time  in  one  of  the  queen's 
Baldwin  V,     yards  refufed  to  work  any  longer      Hereupon  the  furvcyor  of  the 
'  yard  refufed  to  let  him  takeaway  his  tools.     An  aclion  of  trover 

being  brought  againlt  the  furveyor,  he  gave  in  evidence  an  ufage 
for  the  furveyors  of  the  queen's  yards  to  detain  the  tools  of 
workmen,  in  order  to  compel  them  to  continue  working  in  the 
yards  until  the  queen's  work  is  finifhed.  it  was  holden  that  the 
a£lion  lay  ;  and  no  regard  was  paid  by  Holt  Ch.  J.  before  whom 
the  caufe  was  tried,  to  the  ufage. 
iRcII.Abr.  If  a  perfon,  who  would  otherwife  have  a  right  to  detain  the 
^1"  ^\  r    perfonal  chattel   of  another,  for  the  trouble  or  expence  he  has 

pi.  Z.     pl.   6.     f  .  .  n  1  •   1          r  ■        r  1 

Cro,  Car.      been  at  concernmg  it,   contract  to  be  paid  a  ium  certain  for  the 
ayi-  trouble  or  expence,  he   thereby  waives  the  right  of  detaining 

^^^-  ''■      the  chattel.  / 

Sayer,  124.  An  agreement  was  entered  into,  whereby  ten  fliillings  and  fix- 
Brenen  v.  pence  was  to  be  paid  to  a  farrier  for  curing:  a  mare  ;  and  a  rea- 
lonable  fum  for  keeping  the  m.are  until  flie  fhould  be  cured.  The 
owner  of  the  mare,  as  foon  as  fhe  was  cured,  tendered  ten  {hil- 
lings and  fixpence,  and  demanded  the  mare.  The  farrier  refufed 
to  deliver  the  mare,  unlefs  a  grofs  fum  was  paid  for  the  cure  and 
keeping  of  the  mare  ;  and  an  a(Sl:ion  of  trover  was  brought.  It 
was  holden,  that  the  a£lion  lay :  And  by  Ryder  Ch.  J. — As  ten 
ftiillings  and  fixpence  were  tendered,  the  defendant  had  no  right 
to  detain  the  mare  on  account  of  the  cure.    It  is  not  neceflary  to 
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give  any  opinion,  as  to  the  right  of  a  farrier  to  detain  a  beaft 

for  the  money  due  for  keeping  it  until  it  is  cured  •,  becaufe,  if  a 

farrier  have  in  the  general  fuch  right,  it  was  in  the  prefent  cafe 

waived  by  the   fpecial  agreement  to  be  paid  a  reafonable  fum  for 

the  keeping. 

[Trover  is  not  maintainable  agninfhan  executor  for  aconverfion  Hamblyv. 

by  his  teftator  :  the  form  of  the  plea  is  a  decifive  ohie£lion  to  it.]    T*"""* 
'  1  J  J     Cowp.  371. 

(F)  Of  the  Pleadings  in  an  Adion  of  Trover. 

I.  Of  the  Declaration. 

TN  an  adion  of  trover  for  the  converfion  of  letters  patent,  there  Hardr.  m, 
^   was  a  verdidl   for  the  plaintiff.     Upon  a  motion   in  arreft  of  J°?"  ^• 
judgment  it  was  obje£led,  that  the  plaintiff  had  not  alleged  in  his  ^  '"  ^°^  * 
declaration,  that  he  was  pofieffed  of  the  letters  patent  as  of  his 
own  proper  goods.     Judgment  was  given  for  the  plaintiff :   And 
by  the  court — The  plaintiff  has  alleged,  that  the  defendant  know- 
ing the  letters  patent  to  appertain  to  him  did  convert  them,  which 
implies  they  were  the  property  of  the  plaintiff.     The   reporter 
indeed   adds,  that  the  obje£lion  was  not  allowed  to  be  good  ;  be- 
caufe it  was  after  a  verdidt.     But  it  is  not  to  be  conceived,  that 
the  verdi£l  could  in  fuch  cafe  make  a  difference  ;  for.  If  a  pro- 
perty in  the  plaintiff  had  not  been  either  expr^'fsly  or  impliedly 
alleged,  the   d  rciaration  would  have  been  defective  in  a  matter  of 
fubllanct,    and    confequently  the  defetl   would   not   have   been 
cured  by  a  verdi£t. 

But,  if  the  aftion  be  in  the  court  of  Common  Pleas,  it  is  not  i  Sid.  187, 
necefinry  to  allege  in  the  count,  that  the  goods  were  the  property  i°"^f  *". 
of  the  plaintiff,  provided  this  be  alleged  in  the  writ  ;  becaufe  the  Lutw.icio. 
writ  is  in  that  court  parcel  of  the  declaration. 

It  is  not  neceffary  for  the  plaintiff  in  an  action  of  trover  to  (hew  zBuiftr.zSS. 
in  his  declaration,  in  what  manner  his  property  in  the  goods  was  ^^'''^"p^^* 
acquired. 

If  it  appear  in  the  declaration  in  an  a6lion  of  trover,  that  fome  2  Saund. 
of  the  goods  were  the  property  of  the  plaintiff  at  the  time  of  the  379*     ^ 
converfion,  but  this  do  not  appear  as  to  fome  other  of  the  goods  ;  cafe. 
and  judgment  be  entered  up  generally;  the  judgment  is  errone- 
ous :  but,  if  the  plaintiff,  although  the  verdi£l  be  general,  enter  a 
remittitur    as    to    the  goods    which    do    not   appear  to    be    his 
property,  and  enter  up  judgment  as  to  the  refidue,   the  judgment 
is  good. 

The  plaintiff  in  an  ?£lion  o'   trover  gll -ged  in  his  declaration,  Cro.  Eilj. 
that  he  delivered  the  goods    '    rged  m  hr.vt  been  co  tvr.ted  to  the  ^J*  j^. 
defendant  to  be  kept  for  him.     It  was  objefted,  that  the  declara-  v.  Grafcon. 
tion  was  bad,  becaufe  the  pi  ..ntiff  had  not  alleged  a  lofs  of  the 
goods  :  but  it  was  holden  to  be  good. 

The  perfonal  chattel,  for  the  converfion  of  which  an  a£lion  of  S  Rep- 34- 
trover  is  brought,  mull  be  defcribed  in  the  declaration  with  a  de-  fjfj'"'j„a 
gree  pf  certainty :  fgr  if  this  be  not  done,  the  defendant  would  435'.  cro.  * 

not 
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not  know  how  to  prepare  for  his  defence  ;  nor  would  he  be  able, 
in  cafe  a  fecond  adlion  fliould  be  brought  for  the  converfion  of 
the  fame  chattel,  to  plead  a  recovery  in  the  former  a6lion. 

Str.  637. 

But  a  lefs  degree  of  certainty  In  defcribing  the  perfonal  chattel 
is  fufficlent  in  the  declaration  in  an  action  of  trover  after  a  ver- 
didt  than  upon  a  demurrer;  inafmuch  as  the  court  will  after  a 
verdicl  Intend  that  fome  defe£l  of  certainty  In  the  declaration 
was  fupplied  by  evidence. 

In  order  to  form  a  judgment  of  the  degree  of  certainty  necef-t 
fary  In  defcribing  the  perfonal  chattel  for  the  converfion  of  which 
an  action  of  trover  Is  brought,  it  will  be  proper  to  mention  the 
principal  cafes  upon  the  point  ;  which  {hall  be  ranged  In  order  of 
time  as  they  were  determined. 

The  declaration  in  an  acElion  of  trover,  which  charped  the  con- 
verfion  of  fome  fith,  without  fliewing  the  number  or  quality  of 
the  fifh,  was  after  a  verdl£l  holden  to  be  too  incertain. 

The  declaration  In  an  a£lIon  of  trover,  which  charged  the 
converfion  of  a  parcel  of  fifh  called  ling,  was  upon  a  writ  of 
error  holden  to  be  bad,  becaufe  the  quantity  of  the  fifh  was  not 
(hewn. 

The  declaration  In  an  adtlon  of  trover,  which  charged  the 
converfion  of  feven  pieces  of  linen  cloth,  was  holden  to  be  bad, 
for  want  of  fhewing  the  number  of  yards  the  pieces  contained  ; 
for  that  the  quantity  of  linen  cloth  contained  in  a  piece  :s  alto- 
gether uncertain. 

In  the  declaration  In  an  action  of  trover  the  converfion  ««»' 
rifciy  Anglice  a  trunk  full  of  I'men^  was  charged,  and  there  was  a 
verdl£l  for  the  plaintlfF  with  twenty  pounds  damages.  Upon  a 
motion  in  arrefl  of  judgment,  Houghton y  J.  was  of  opinion,  that  the 
declaration  v/as  not  certain  enough  :  but  Lee,Ch.  J.  Dodderidgey], 
and  Chamberlain,  J.  were  of  opinion  that  it  was ;  for  that  they 
would  intend  the  damages  to  have  been  given  for  the  trunk  alone, 
and  the  plaintiff  had  judgment.  A  writ  of  error  being  brought, 
the  judgment  was  affirmed. 

The  declaration  in  an  adlion  of  trover,  which  charged  the  con- 
verfion of  two  flieaves  of  corn,  was  holden  to  be  bad  ;  becaufe 
the  fpecies  of  the  corn  was  not  fhewn. 

The  declaration  in  an  action  of  trover,  which  charged  the  con- 
verfion of  a  library  of  books,  was  holden  to  be  certain  enough  ; 
although  neither  the  number  nor  quality  of  the  books  was 
fhewn. 

The  declaration  in  an  acStlon  of  trover  which  charged  the  con- 
verfiony^AT  parcellarum  plumbi  cinereij  AngWch  pewter porringerSy  was 
holden  to  be  certain  enough. 


In 
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In  an   a£lion  of  trover   the   declaration,  which   charged  the  >  Lev.  301. 

converCon   of    three  ricks  of  hay,   was  after  a  verdict   holden  ^^'Vj'-  ?*" 

to  be  certain  enough  ;  notwithftanding  the  quantity  of  the  hay  was  22'car.  2.' 
not  (hewn. 

The  plaintiff  in  an  a£lion  of  ajfumpftt  declared  upon  a  quantum  1  Lev.  303. 

meruit  ior  a  parcel  of  thread.     The  declaration  was  upon  a  writ  J^"nyv. 

of  error  holden  to  be  good.     And  by  the  court — This  manner  of  Mkh/ 

declaring    would  not   be   certain  enough  in  an  action  wherein  a  22  Car.  2. 
thing  is  to  be  recovered  in  fpecie  :  but  it  is  fo  in  this  action,  or 
in  an  action  of  trover,  becaufe  only  damages  are  to  be  recovered 
in  thefe  actions. 

The  declaration   in    an  a£lion  of  trover,  which  charged  the  Ld.  Raym. 

converfion  of  a   fliip,   with  guns    and   fails    thereto   belonpin-r,  5^^- 

1  •  °     the  cafe  of 

was  holden  to  be  certain  enough,  although  neither  the  number  nor  Boroughs  v. 
quality  of  the  guns  and  fails  was  fhewn  j  becaufe  thefe  are  to  be  Hale  there 
confidered  as  appertaining  to  the  fhip.  ^'^^''v  '^'■'"• 

The  declaration  in  an  action   of  trover,   which    charged  the  *  Lev.  176. 
converfion  of  divers  glafs  bottles,  was  after  a  verdi6i:  holden  to  be  p '*^^^  "■ 
bad  }  becaufe  it  did  not  fhev/  the  number  of  bottles.  Mich.  28  Car. '2. 

The  declaration  in  an  a6lion  of  trover,  which  charged  the  con-  ^  Lev.  195. 
verfion  of  a  parcel  of  woollen  yarn,  was  upon  a  motion  in  arreft  of  jj^t^^J* 
judgment  holden  to  be  too  uncertain.  Trin.  29  Car.  2. 

The  declaration  in  an  a£tion  of  trover,  which  charged  the  con-  iVentr.317. 
verfion  of  twenty  bullocks  and  heifers,  was  upon  a  writ  of  error  J^^.^'^  *• . 
holden  to  be  bad  ;  becaufe  it  did  not  {hew  how  many  beafts  there  ^^  ^2l^  j. 
were  of  each  kind. 

The  declaration  in  an  aftion  of  trover,  after  defcribing  divers  3  Lev.  18. 
utenfils  therein  charged  to  have  been  converted  with  fufficient  Blackhoufe 
certainty,  contained  thefe  words,  cum  aliis  utenfilibus.   The  decla-  pafc'h"'^* 
ration  was  holden  to  be  bad  for  want  of  fhewing  how  many,  and  33  car.  s. 
of  what  kind,  the  utenfils  comprehended   under  the  words  aliis 
utenjilihis  were. 

The  declaration  in  an  action  of  trover,  which  charged  the  con-  12  Mod.  3. 
verfion  of  ten  weights,  was  after  a  verdi6l  holden  to  be    cer-  ^'^''^' 
tain   enough  j    although   it   did  not   fliew    the  quantity  of  the  Mkh. 
weights.  2  W.  3. 

The    declaration  in   an    adlion   of  trover    charged  the   con-  Ld.  Raym. 
verfion  of  feventy  ounces  of  cloves,  mace,  and  nutmegs,  without  5^^' 
(hewing  how  many  ounces  there  were  of  each,  or  that  they  were  jones.  Triii. 
all  mixed  together.     This  declaration  was  holden    to  be  certain  \z  W.  3. 
enough  :  And  by  the  court — We  will  intend,  that  it  was  one  par- 
cel of  thefe  three  fpices  mixed  together. 

The  declaration  in  an  aflion  of  trover,  which  charged  the  con-  Ld.  Raym. 
verfion  of  two  bundles  of  flax,  was  upon  a  motion  in  arreft  of  ^^homton  ▼ 
judgment  holden  to  be  certain  enough;  although  the  quantity  of  Barnard. 
flax  was  not  (hewn.  Trin,  zAnn. 

The  declaration  in  an  a£lIon  of  trover,  which  charged  the  con-  n  Mod.  66. 
verfion  of  fifty  pieces  or  ends  of  deal  boards,  was  holden  to  be  cer-  ^^^^^' 
tain'enough :  but  the  reafon  given  for  its  being  fo  holden,  namely,  Mich.  * 

that  4  Anne. 
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that  an  end  of  a  board  is  amongfl  workmen  well  known  to  mean 

a  (liort  piece,  fhews,  that  the  word  piece,  if  it  had  Hood   alone, 

would  not  have  been  certain  enough. 

Str.  809,  The  declaration  in  an  aiftion  of  trover,  which  charged  tlie  con- 

Anon.Tr;n.  yerfion  diverfonnn  mercimoniorum,  Anglice  farZ/'f/;  w^rr.was  holden 
10  Anne.        ^     u    *  .   •  '         &  > 

to  be  too  uncertain. 
Str.  738.  The  declaration  in  an  a£lion  cf  trover,  which  charged  the  con- 

R^d''^^  Hil  '^^'^^^o"  o^  ^  piece  of  tape,  was  upon  a  motion  in  arreft  of  judg- 
J3G. i.       ment  holden  to  be  certain  enough;  although  it  was  not  {lie wn 

how  many  yards  the  piece  contained. 
Ld.  Raym.        The  declaration  in  an  aflion  of  trover,  which  charged  the  con- 
1529.  Bot-  verfion  of  a  parcel  of  nackclotlis,  rappers,  and  cords,  was  upon  a 
HarHfon  *      ^^^'^  ^^  ^iTor  holden  to  be  certain  enough  :  And  by  the  court — 
pafch.  Courts  of  juftice  do  not  at  this  day  require  fo  much  certainty,  as 

I  G.  a.         they  formerly  did  in  the  declaration  in  an  action  of  trover.     The 
\^^Q^^   °^*  word  parcel,  which  is  ufed  in  tliis  cafe,  ought  to  be  taken  to  mean 
an  entire  thing,  and  the  fame  as  the  word  bundle.     The  cafes 
upon  this  point  are  not  all  £0  be  reconciled  ;  but  we  are  of  opinion 
that  the  declaration  is  certain  enouG;h. 
Str.  827.  The  declaration  in  an  acStion  of  trover,  which  charged  tlie  con- 

Graham*  verfion  of  a  parcel  of  diamonds,  was  holden  by  the  court  of  Com- 
Hil.  2  G.  2.  nion  Pleas  to  be  certain  enough.  Upon  a  writ  of  error  in  the 
court  of  King's  Bench  it  was  faid,  that  this  cafe  may  well  be  dif- 
tinguhhed  from  the  cafe  of  Bottomley  v.  Hcirrifon  i  for  that  in  the 
latter  cafe  the  v/ord  parcel  was  taken  to  mean  an  entire  thing,  and 
the  fame  as  the  word  bundle  5  but  that  in  the  prefent  cafe,  as 
every  diamond  is  a  diftin£l  thing,  the  plaintiff  ought  to  have 
fhewn  the  number  of  diamonds.  The  judgment  was  affirmed ; 
and  a  writ  of  error  being  afterwards  brought  in  the  Houfe  of 
Lords,  it  was  affirmed  there. 
Str.  810.  The   declaration    in    an   adlion  of  trover,   which  charged  the 

Haflegrave  converfion  of  fifty  pieces  of  fquare  timber,  was  upon  a  writ 
fon.  Mich.  ^^  error  holden  to  be  certain  enough,  although  the  quantity  of 
4G.  2.        timber  which  each  piece,  or  which  all  the  pieces  contained,  was 

not  fhewn. 
a  Barn.  222.       The  declaration  in   an  a6lion  of  trefpafs  charged  the  taking 
Green.  Eaft.  ^^'^7  ^^  divers  quantities  ot  chma  ware,  earthen  ware,  and  hnen. 
250.  2.       In  order  to  arreft  the  judgment  it  was  faid,  that  the  declaration 
was  bad  j  becaufe  it  did  not  ffiew  the  particulars  of  either  fort  of 
goods.     It  was  on  the  ether  fide  faid,  that  a   great  degree  of 
certainty  is  not  required  in  the  declaration  in  an  adlion  of  trefpafs, 
or  in  an  action  of  trover ;  becaufe  no  more  damages  can  be  re- 
covered in  thefe  a£lions  than  are  proved  to  have  been  fuftained. 
The  declaration  was  holden  to  be  certain  enough. 
Dyer,  306.        In  the  declaration  in  an  adlion  of  trover,  for  the  converfion  of 
a  beaft  or  \i\xAfera  natura,  it  muft  be  (hewn  that  the  bead  or  bird 
was  reclaimed;  becaufe,  unlefs  it  were  reclaimed,  the  plaintiff 
could  not  have  any  f  roperty  therein. 
Cro.ja.262.       If  an  aftion  of  trover  be  brought  for  the  converfion  of  a  bond, 
" '"  it  is  not  neceflary  to  recite  any  part  of  the  bond  in  the  declara- 

tion i  for  it  may  not  be  in  the  power  of  the  plaintiff,  who  perhaps 
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has  not  for  fome  time  been  in  pofleflion  of  the  bond,  to  recite  any 
part  thereof  truly  •,   and  a  mifrecital  would  be  fatal. 

If  the  perfon,  who  has  a  fpecial  property  in  a  bond,  bring  an  Ld.  Raym. 
aftion  of  trover  for  the  converfion  of  the  bond,  he  muft  allege  in  ^^^;  f^''"°''^ 
his   declaration   that  it  is  jcripttim  Jtium  obligatormm,  \n  the  lame  Salk.  654. 
manner  as  the  obligee  himfelf  mud  have  done  if  the  adlion  had 
been  brought  by  him  ;  for,  as  the  aftion   is  not  brought  for  the 
converfion  of  the  money  due  upon  the  bond,  but  for  the    con- 
verfion of  the  bond,  the  words  fcriptum  fuum  obl'tgatorium  are  ne- 
cefTary,  in  order  to  (hew  of  what  kind  the  writing  is. 

It  is  laid  down  in  one  book,  that  if  an  adlion  of  trover  be  brought  Cro.Ja.130. 
for  the  converfion  of  a  living  chattel,  it  muft   be  alleged  in  the  ^°?^^' 
declaration,  that  the  chattel  was  of  a  certain  price  ;  and  that  if 
this  a6lion  be  brought  for  the  converfion  of  a  dead  chattel,  it  muft 
be  alleged  in  the  declaration,  that  the  chattel  was  of  a  certain 
value. 

But  it  is  in  another  book  laid  down,  that,  whether  an  a£lion  Fitz.N.B. 
of  trover  be  brought  for  the  converfion  of  a  living  or  dead  chattel,  ^^* 
it  is  quite  indifferent  which  fet  of  words,  of  the  pricey  or  of  the 
value,  are  made  ufe  of  in  the  declaration. 

The  value  of  the  chattel,  for  the  converfion  of  which  an  aftion  *  Roll.  Rep. 
of  trover  is  broueht,  ought  to  be  fhewn  in  the  declaration.  .    ^47-  Good- 

=>      '         o  win  V.  Harwood. 

But  the  juftices  of  the  court  of  King's  Bench  were  in  one  cafe  Cro.ja.j30. 
divided  in  opinion,  whether  the  want  of  fhewing  in  the  declaration  ^*^.°^  ^' 
in  an  a£lion  of  trover  the  value  of  the  chattel  be  not  fuch  a  matter 
of  form,  as  is  after  a  verdi£l  cured  by  the  ftatutes  of  jeofails. 

It  is  the  ufual  and  the  more  proper  way,  for  the  plaintiff  in  an  2BuIft.3i3. 
a£lion  of  trover  to  alledge  in  his  declaration,    that   the  chattel  ^iTV' 
came  to  the  hands  of  the  defendant  by  finding;  but  it  is  faid,  to 
be  fufficient,  to  allege  generally,  that  it  came  to  the  hands  of  the 
defendant. 

The  venue  in  an  a£l:ion  of  trover  may  be  laid  in  Englandy  for  Salk,  290; 
the  converfion  of  a  chattel  in  Ireland.  H^^^^    \'lu^^'',rz. 

If  the  finding  of  the  chattel,  for  the  converfion  of  which  an  ac- 
tion of  trover  is  brought,  be  in  one  county,  and  the  converfion  in 
another,  the  venue  may  be  laid  in  either  county;  or,  as  this  ac- 
tion is  tranfitory,  it  may  be  laid  in  any  other  county. 

It  is  not  necelfary  to  lay  the  venue  in  an  adtion  of  trover  at  tlie  Cro.  tWz. 
place  where  the  converfion  was :  but  the  declaration  in  fuch  aftion  7^"  9^ 
is  bad,  unlefs  fome  place  be  alleged;  becaufe,  unlefs  a   conver-  cro. Cw. 
lion  at  a  place  certain  be  found  by  the  jury,  the  plaintiff  is  not  515- 
entitled  to  judgment. 

It  is  in  one  cafe  laid  down,  that,  although  the  declaration  In  an  i  Roll.  R^p. 
aftion  of  trover  allege  the  finding  to  have  been  at  a  place  certain,  *3»-  Mac- 
if  it  do  not  exprefsly  allege  that  the  converfion  was  at  a  place  cer-  strrnfon. 
tain,  it  is  bad.  Mieb.  26  Eiiz. 

But  it  is  laid  down  in  a  fubfequent  cafe,  that  if  the  finding  be  ^  Buift.206. 
alleged  at  a  place  certain,  it  is  not  neceifary  to  allege  that  the  ^'heeie'* 
converfion  was  at  a  place  certain,  Pafch.  10  Ja.  i. 

In 
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In  the  declaration  in  an  acftion  of  trover  it  was  alleged,  that 
the  chattel  came  to  the  defendant's  hands  by  finding  upon  the 
fourth  day  of  May  in  a  certain  year,  and  that  afterwards,  fcilicct 
on  the  firft  day  of  May  in  the  faid  year,  he  converted  the  chattel. 
Upon  a  motion  in  arreft  of  judgment  it  was  faid,  that  this  decla- 
ration is  not  good  ;  becaufe  the  converfion  is  alleged  to  have  been 
before  the  finding :  but  it  was  holden  to  be  good ;  and  by  the 
court — As  the  words,  that  afterwards  he  converted  the  chattel, 
are  a  fuflicient  allegation  that  the  converfion  was  after  the  finding, 
that  which  is  contained  under  the  fcilicet  is  repugnant  to  thefe 
words,  and  muft  be  reje£led  as  furplufage. 


Cro.  Eliz. 

14.6.  434. 

Silk.  654. 
Ld.  Raym. 

393- 

Bro.  Aa. 
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434. 
Afcue  V. 
Saunderfon. 


Allen  V. 

Harris. 

Lutw.1538 

Cro.  Eliz. 
667. 

Ferrers  v. 
Arden, 
Mich. 
40  £llz. 


2.    Of  the  Plea..  - 

The  defendant  in  an  aftion  of  trover  cannot  juftify;  becaufe 
the  converfion  muft  be  confefled  by  a  plea  of  juftification ;  but  the 
converfion  is  the  tortious  a£l:,  therefore  cannot  be  juftified. 

The  defendant  in  an  aftion  of  trover  cannot  plead,  that  the 
plaintiff  was  not  poffefTed  of  the  chattel  charged  to  have  been  con- 
verted as  of  his  own  proper  goods  :  nor  is  there  any  necelfity  for 
him  to  plead  this ;  becaufe  the  plaintiff  cannot  recover  unlefs  he 
prove  a  property  in  himfelf. 

In  an  adtion  of  trover  the  defendant,  a  {heriff,  pleaded,  that  he 
had  levied  and  fold  the  goods  under  2i  fieri  facias,  which  is  the  fame 
converfion,  abfqiie  hoc  tl'iat  he  converted  them  al'iter  vel  alio  modo. 
This  plea  was  holden  to  be  bad  :  and  by  the  court — The  defend- 
ant ought  to  have  pleaded  not  guilty,  and  might  have  given  the 
matter  pleaded  in  evidence. 

But  it  may  be  inferred  from  one  cafe,  that  the  defendant  in  an 
a£lion  of  trover  may  plead  the  payment  of  money,  before  the  ac- 
tion was  brought,  in  fatisfa£tion  of  the  converfion. 

The  converfion  of  an  ox,  being  charged  in  the  declaration  in 
an  action  of  trover,  the  defendant  pleaded,  that  the  plaintiff  had 
before  brought  an  a6lion  of  trefpafs  againft  J.  S.  and  two  others 
for  the  taking  of  an  ox  upon  a  day  certain  ;  that  the  defendants 
in  that  adlion  pleaded  in  juftification,  that  the  taking  was  in  right 
of  the  defendant  in  the  prefent  action  •,  that  upon  a  demurrer  to 
this  plea  there  was  judgment  for  the  defendants  ;  that  the  plain- 
tiff in  the  prefent  action  and  in  the  former  is  the  fame  perfon  ; 
that  the  ox  charged  to  have  been  converted  in  the  prefent  a£lion, 
and  the  ox  charged  to  have  been  taken  in  the  former  a6lion,  is 
the  fame  ox ;  that  the  converfion  charged  to  have  been  commit- 
ted by  the  defendant  in  the  prefent  a£lion,  if  any  have  been,  was 
committed  by  him  together  with  the  defendants  in  the  former 
aftion  ;  that  the  defendant  in  the  prefent  action  was  by  covin 
not  made  a  party  to  the  former  a6lion  ;  and  that  the  defendants 
in  the  former  action  are  by  covin  not  made  parties  to  the  prefent 
a£lion,  which  is  brought  for  one  and  the  fame  trefpafs,  thing 
^nd  matter,  as  the  former.  The  defendant  concluded  with  pray- 
^J^g  judgment,  whether,  as  there  was  judgment  for  the  defendants 
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tn  the  forrrler  aftioti,  the  plaintifF  ought  to  maintain  the  prefent 
a£lion.  Upon  a  demurrer  to  this  plea,  Walmjley^  J.  and  Kitifmill,  J. 
were  of  opinion  that  it  is  good ;  and  by  them  ;  as  the  property  in 
the  ox  was  by  the  judgment  in  the  former  action  determined  to 
be  in  the  prefent  defendant,  in  whofe  right  the  defendants  in  that 
a£lion  juflified,  the  plaintifF  could  not  have  maintained  the  pre- 
fent action  againfl  them  ;  and  it  is  not  reafonable,  that  he  fliould 
maintain  it  againfl:  the  prefent  defendant  ;  becaufe,  although  he 
were  not  a  party  to  the  record  in  the  former  adlion,  he  M'as  a 
party  to  the  trefpafs,  and  as  fuch  has  a  right  to  avail  himfelf,  iri 
pleading  to  the  prefent  a£l:ion,of  any  thing  contained  in  that  record* 
Atiderfo7iy  Ch.  J.  and  GlanvUle,  J.  agreed,  that  the  prefent  defend- 
ant may  avail  himfelf,  in  pleading  to  the  prefent  acStion,  of  any 
thing  contained  in  the  record  of  the  former  adlion :  but  they 
were  neverthelefs  of  opinion,  that  the  plea  is  not  good ;  and  by 
them  a  judgment  in  an  improper  a6lion  can  never  be  pleaded  in 
bar  to  a  proper  aftion  for  the  fame  caufe.  For  iuftance,  if  J.  Si 
who  has  delivered  goods  to  J.  N.  to  keep,  bring  an  adlion  of 
trefpafs  againfl;  J.  N.  for  taking  the  goods,  and  there  be  judgment 
againlt  J.  5.,  he  may,  notwithilanding  this  judgment,  maintaiil 
an  a£lion  of  detinue  againfl;  J.  N.  for  the  goods ;  becaufe  thd 
former  a£lion  was  mifconceived.  If'almfiey,  J.  agreed,  that  if  the 
defendant  in  an  a£ticn  of  trefpafs  for  taking  goods  plead  not 
guilty,  and  there  be  judgment  for  him,  this  judgment  cannot  be 
pleaded  in  bar  of  an  a£lion  of  trover  for  the  converfion  of  th^ 
goods;  becaufe,  for  any  thing  that  appears  upon  the  record  to  th^ 
contrary,  -the  a£lion  may  have  been  mifconceived :  but,  if  a  titld 
to  the  goods  be  pleaded  in  the  action  of  trefpafs,  and  there  b^ 
judgment  for  the  defendant,  this  judgment  may  be  pleaded  iri 
bar  of  an  action  of  trover  for  the  converfion  of  the  goods  ;  be- 
caufe the  property  in  the  goods  is  thereby  determined  to  be  in 
the  defendant.  The  reporter  adds,  that  the  caufe  was  afterwards 
referred  to  arbitrators. 

In  another  report  of  this  cafe  it  is  faid  to  have  been  refolved,  6  Rep.  7.- 
that  a  judgment  in  one  perfonal  adtion  may  in  all  cafes  be  plead-  Ferrer's 
ed  in  bar  to  another  perfonal  a£lion  for  the  fame  caufe. 

The  declaration  in  an  adlion  of  trover  charged  the  converfion  Cro.Car.^^.- 
of  a  hundred  (heep'on  the  thirtieth  day  oi  April ,  in  the  nineteenth  ^^'^°"  '•' 
year  of  the  late  king :  the  defendant  pleaded  not  guilty  as  to  pafch!  * 
eleven  of  the  fheep;  and  as  to  the  other  eighty- nine,  that  the  zdt.u 
plaintifF  had  heretofore  in  an  adlion  of  trefpafs  declared  againlt 
him  for  taking  and  driving  away'  an  hundred  flieep  on  the  four- 
teenth day  of  April  in  the   fame  year ;    that  to  this  adtion  he 
pleaded  riot  guilty  as  to  eleven  of  the  fheep,  and  as  to  the  other 
eighty-nine   he  pleaded  a  recovery  of  fixty  pounds,  in  an  adlion 
of  debt  brought  by  him  againft  J.  S.;  that  y.  S.,  being  pofFeiTed 
of  eighty-nine  (heep,  they  were   levied  by  virtue  of  a  writ   of 
^eri  facias  and  fold  to  him  j  and  that  thereupon  he  took  pofFefTion 
of  the  Iheep;  that  ifFue  being  joined  upon  this  plea  there  was 
a  verdi6t  for  the  plaintifF  with  two-pence  damages;    and  thaC 
the  plaintiff  entered  up  judgment  for  the  damages  and  his  coils. 
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The  defendant  then  averred,  that  the  taking  and  drlvhig  away  of 
eighty-nine  (heep,  for  which  the  plaintiff  recovered  in  the  a£lion 
of  trefpafs,  and  the  converfion  of  eighty-nine  fheep  charged  in 
the  prefcnt  aflion,  is  the  fame  trefpafs,  thing,  and  matter;  and 
that  the  judgment  is  ftill  in  force.  To  this  plea  the  plaintiff  re- 
plied, that  true  it  is,  that  he  did  recover  in  the  faid  action  of  tref- 
pafs two-pence  damages  for  the  taking  and  driving  away  of  the 
faid  eighty-nine  (heep  but  he  averred,  that  the  faid  two-pence 
damages  were  not  afleffed  for  the  value  of  the  faid  fheep  ;  and 
that  the  defendant  on  the  day  mentioned  in  the  declaration 
converted  the  faid  eighty-nine  fheep.  He  then  traverfed,  that  the 
taking  and  driving  away  charged  in  the  action  of  trefpafs,  where- 
upon judgment  was  given,  is  the  fame  trefpafs,  quoad  the  con- 
verfion, whereof  he  now  complains.  Upon  a  demurrer  to  this 
replication  there  was  judgment  for  the  plaintiff;  but  the  court 
were  not  unanimous  in  opinion.  Croke,  J.  Hutton,  J.,  and 
Harveyy  J.,  who  were  of  opinion  that  the  replication  was  good, 
faid,  that  the  damages  given  in  the  a£lion  of  trefpafs  were  fo 
fmall,  that  the  court  mufl  intend  them  to  have  been  given  only 
for  taking  and  driving  away  the  fheep  ;  for  that,  if  it  fhould  be 
intended,  they  were  given  as  a  recompence  for  the  fheep,  the 
plaintiff  would  be  deprived  of  his  property  in  eighty-nine  iheep, 
and  have  only  two-pence  for  them.  The  court,  rather  than 
fuffer  fo  great  a  hardfhip,  will  intend,  that  the  plaintiff  had  his 
fheep  again  ;  and  that  he  loft  them  afterwards,  and  that  the  de- 
fendant found  and  converted  them.  It  is  moreover  confeffed  in 
the  prefent  action  by  the  demurrer,  that  the  converfion  was  fub- 
fequent  to  the  taking  and  driving  away  charged  in  the  a£lion  of 
trefpafs;  for  the  taking  and^ driving  away  charged  in  that  aflion, 
is  alleged  to  have  been  upon  the  fourteenth  day  of  Aprils  in  the 
nineteenth  year  of  the  late  king  ;  but  the  converfion,  for  which 
the  prefent  adtion  is  brought,  is  alleged  to  have  been  upon  the 
thirtieth  day  of  April  in  the  fame  year.  Teherton,  J.  who  was 
of  opinion  that  the  replication  was  bad,  faid,  that  as  it  is 
averred  in  the  declaration  in  the  a£lion  of  trefpafs,  that  the  de- 
fendant did  take  and  drive  away  the  fheep,  this  implies,  that  he 
oufted  the  plaintiff  of  his  poffefTion  of  the  fheep  and  had  them 
himfelf ;  and  if  this  were  fo,  the  court  ought  now  to  intend,  that 
the  damages,  although  fo  very  fmall,  were  given  us  a  recompence 
for  the  fheep. 
3  Mod.  a.  In  an  aftion  of  trefpafs  for  taking  goods,  iffue  was  joined 
Putt  V.  upon  the  plea  of  not  guilty  ;  and  there  was  a  verdi£l  and  judg- 
M*ich.""'  n^ent  for  the  defendant.  The  plaintiff  in  that  action  afterwards 
34.  Car,  a.  brought  the  prefent  adlion  of  trover  againft  the  fame  defendant 
for  the  converfion  of  the  fame  goods.  The  defendant  pleaded  the 
judgment  in  the  former  adion  in  bar  of  the  latter,  and  the  quef- 
tion  upon  a  demurrer  was.  Whether  this  plea  be  good  ?  For  the 
plaintiff  the  cafe  of  Lacon  and  Barnard  was  relied  upon  ;  and  in 
anfwer  to  what  is  faid  to  have  been  refolved  in  Ferrar's  cafe,  that 
a  judgment  in  one  perfonal  aftion  may  in  all  cafes  be  pleaded  in 
bar  to  another  perfonal  a(^ion  for  the  fame  caufe,  it  was  faid,  this 
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can  only  be  true  as  to  two  perfonal  affHons,  in  which  the  fame 
evidence  will  be  fuflTicient  to  maintain  both  :  but  that  the  evidence,  • 
which  is  in  many  cafes  fuihcicnt  to  prove  a  converfion  of  goods, 
and,  confequently,  to  maintain  an  adlion  of  trover,  is  not  fulncient 
to  maintain  an  acftion  of  trefpafs  ;  becaufe  in  the  latter  a6lion 
the  poflcfrion  of  the  '^oods  niuft  be  provr:d  to  have  been  tortioufly 
obtained.  It  was  further  faid,  that  the  court  m.ay  in  the  prefent 
cafe  very  well  intend,  that  the  plaintitT  was  miftaken  in  bringing 
an  a£lion  of  trefpafs;  and  if  this  were  fo,  a  judgment  in  an  im- 
proper aftion  can  never  be  pleaded  in  bar  of  one  that  is  proper. 
Pemberton^  Ch.  J.,  Jones,  J.,  and  Raymond,  J.,  were  of  opinion 
that  the  plea  is  bad,  and  judgment  was  given  for  the  plaintiff: 
but  Doibttt,  J.  very  much  doulitcd. 

The  converfion  of  ten  pipes  of  wine  being  charged  in  the  de-  iVentr  170. 
deration  in  an  a£tion  of  trover,  the  defendaiit  pleaded,  that  the  J-echmere r. 
plaintiff  had  heretofoie  in  an  aclion  of  trefpafs  declared  againft  pafch*.  ^* 
him  for  taking  and  carrying  away  ten  pipes  of  wine :  that  he  had  a  W.  j. 
pleaded  not  guilty  to  the  declaration  in  that  a£lion  ;  and  that  upon 
a  fpecial  verdict,  which  is  fet  forth,  thtre  was  a  judgment  for  him. 
He  then  averred,  that  the  j:oods,  for  the  converlioir  of  which  the 
prefent  adtion  is  brought,  are  th'e  f'.me  goods  fur  the  taking  and 
carrying  away  of  which  the  former  action  was  brought.  Upon  a 
demurrer  to  th.is  plea  it  was  faid,  that  an  adtion  of  trover  will  lie 
in  ma:  y  cafes  where  an  attion  of  trefpafs  will  not,  and  the  cafe 
of  Putt  and  Raw/lern  was  relied  upon.  In  anfwer  to  this  it  was 
faid,  that  it  appears  in  the  prefent  cafe,  from  the  fpeci'.l  verdit^,  in 
the  a6lion  ot  rrcfirafs,  whieh  is  fct  forth  in  the  plea,  that  the 
judgment  was  upon  the  merits  ;  whereas  in  the  cafe  of  Putt  and 
RaivJIern,  as  the  verdlcl  in  the  atlion  of  trefpafs  was  a  general 
one,  it  could  not  appear  that  the  verdidl  was  not  founded  upon  a 
miftake  cf  the  acl.ion.  The  juftices  were  of  opinion  that  the 
plea  is  good  ;  but  by  reafon  of  the  judgment  in  the  cafe  of  Putt 
nnd  RawjJerfi,  and  of  the  importunity  of  the  plaintiff's  counfel, 
leave  was  given  to  argue  the  cafe  again. 

In  another  report  of  this  cafe  it  is  fiid,  that  all  the  juflices  iShow.146. 
were  of  opinion,  upon  the  authority  of  what  is  fiid  to  have  been 
refolved  in  Ferrer  s  cafe,  that  the  plea  is  good.  The  reporter 
adds,  that  Pollexfen,  Ch.  J-,  faid,  he  had  never  been  fatisfied  with 
the  judgment  in  Putt  and  RnivjJern,  which  upon  the  bringing  of 
a  writ  of  error  was,  as  he  well  remembered,  agreed;  for  that  he 
faw  no  difference  betwixt  that  cafe  wherein  the  judgment  pleaded 
was  given  upon  a  general  verdidf,  and  the  prefent  cafe,  wherein 
the  judgment  pleaded  was  given  upon  a  fpecial  verdlet. 

It  has  been   holden,  that  if  J.  5.,   after  converting  the   goods  Ld  Raym, 
of  '/'.  ^'i    I'ell  them,  J.  N.   may  recover  the  money  for  which   J^'7- 
they  were  fold  in  an  atlion  of  affmnpfit  againil  f.  S.;   and  that  if  Oonei. 
y.  N.  afterwards  bring  an  atlion  of  trover  for  the  converfion  of 
the  goods,  7.  S.  may  plead  the  judgment  in  the  ailion  of  ajjump^ 
Jtt  in  bar  of  the  acflion  of  trover. 

[The  ftatute  of  limitations  may  be  pleaded  to  an  a£lion  of  ^'o-  Car. 
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Parksr  v.  The  bankruptcy  of  the  defendant  is  no  bar  to  an  a£lion  of  tro- 

Korton,        ^^j.^  though  the  converfion  happened  before  the  bankruptcy.] 
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(G)  Of  Evidence  in  an  Adion  of  Trover. 
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T  is  incumbent  upon   the  plaintiff  in  ^n  aflion   of  trover   to 
prove,  that  he  had  a  property  in  the  chattel  for  the  converfion 
of  which  the  aclion  is  brought,  and  that  he  was  poflcffed  thereof 
at  the  time  of  the  converfion. 
Moor,  841.        It  is  nea»;{lary  for  the  plaintiff  in  an  a£iIon  of  trover  to  prove, 
Ifaacv.         ti^Qt  thg  chattel  came  to   the   hands  of  the  defendant.     But  it  is 
"  '  not  neceffary  for  liim  to  prove,  in  what  manner  it  did  come  to 

the  defendant's  hands  j  the  converfion  being  the  gift  of  an  aclion 
of  trover. 
t  Sid.  264.        If  the  defendant  in  an  aclion  of  trover  came  to  the  pofTcflion  of 
Bruenv.        the  chattel  by  n  tortious  taking,  it  is  not  nerelTary  for  die  plMnivff 
*  to  prove  a  refufal  to  dehver  it^  for  the  tortious  taking  is  in  itfelf  a 

converfion. 
Moor,  460.        But,  if  the  defendant  came  to  the  pofleiTion  of  the  chattel  by 
Cro.  Car.      finding,  or  in  any  other  lawful  way,  it  is  neceiTary  for  tie  plaintiff 
6  Mod.  212.  **^  prove  a  refufal  to  deliver  it. 

Ante,  258.        If  the  defendant  in  an  aftion  of  trover,  who  came  to  the  pof- 

feflion   of  the   chattel,  by  finding,   or  in  any  other  lawful  way, 

have  intermeddled  unlawfully   therewith,  it  is  not  neceffary  for 

the  plaintiff  to  prove   a  refufal  to   deliver  it ;    for  the  unlawful, 

intermeddling  is,  as  has  been  already  fl:evvn,  a  converfion. 

1  Roll.  Abr.       It  is  in  the  general  true,  that  evidence  of  a  refufal  to  deliver 

5.  p.  pi.  3.    tj-ie  chattel  for   the   converfion  of  which  an  aclioti   of  trover  is 

a  Show  J-jq.  brought,  is  evidence  of  a  converfion.      But  fuch  evidence  is  not 

Saik.  655.     in  every  cafe  evidence  of  a  converfion. 

aBulft  310.       Although   it  be  proved,   that  the  defendant  in   an    a£lion  of 

^^"V^'         trover  reiufed  to  deliver  the  piece  of  timber  which  lies  upon  his 

iMod, 245.  ^^^^i  yet  if  it  be  proved,  that  the  defendant  never  intermeddled 

with  the  piece  of  timber,  evidence  of  a  refufid  to  deliver  it   is 

not  evidence  of  a  converfion,  inafmuch  as  the  defendant  is  not  in 

fuch  cafe  guilty  of  a  mal-feafance. 

J  Ron.  Abr.       If  it  appear,  that  the  chattel  was  loft  by  the  defendant,  or  that 

®-  ^^-  4-       he  was  robbed  thereof,  befoi-e  it  was  demanded,  evidence  of  a  re- 

^^'    fufal  to  deliver  it  is  not  evidence  of  a  converfion  ;  for  it  would 

be  very  hard  to  punifti  the  defendant  as  a  v/rong-doer,  becaufe  he 

did  not  deliver  a  chattel,  which  was  not  in  his  power  at  the  time 

the  demand  was  made  ;  but  it  is  in  fuch  cafe  neceffary  for  the 

defendant  to  prove  that  the  chattel  was  loft,  or  that  he  was  robbed 

thereof  before  the  demand  was  made. 

Ante,  26^.         If  the  defendant  in   an  action  of  trover  had  a  right  to  detain 

the  chattel  until  a  certain  fum   of  money  was  paid,  evidence  of 

a  refufal  to  deliver  the  chattel  is  not   evidence  of  a  converfion, 

unlefs  the  money  vfere  paid  or  tendered  before  a  demand  thereof 

\yas  made*. 


In  an  aftion  of  trover  by  an  admlniftrator  he  declared  for  the  Str.  60. 
findiiig  and  converfion  of  the  rum  of  his  inteftate.     The  evidence  S'°f"  '' 
was,  that  the  rum  was  taken  by  the  defendant  during  the  life  of     ^'  ^' 
the  iiiteilate ;  but  that  it  was  not  made  ufe  of  by  the  defendant 
until  the  intcllate  was  dead.     This  evidence  was  holdcn  to  be  fuf- 
ficient  to  miintain  the  action:  and  by  the  court — As  the  plaintiff 
was  ignorant  of  the  time  of  ufing  the  rum,  the  defendant  ought, 
if  he  wouid  avail  himfclf  thereof,    to  have   difclofed  tliis  in   his 
plea ;  but  if    he  had   done   it,   the  evidence,  of  his  taking  the 
rum  during  the  life  of  the  inteftate  and  keeping  it  until  his  death, 
would  have  been  fuihcient  to  maintain  the  a£lion. 

[In  an  aQion  of  trover  for  rufhes,  the  plaintiff  proved  that  he  Rackhamr. 
was  an  inhabitant  of  ST.,  and  tlicre  was  a  cuftom  for  every  one  in-  J^^^.J. 
hzWrntig  there  to  cut  and   take  rufhes  on   the  place  in  queftion ;  ^       '" 
that  he  (by  his  fervant)  having  cut  down  five  or  fix  loads  of 
vuihes,   the   defendants  took  and  carried  them   away.     The  de- 
fendants called  no  witnefs.       By   the  court — This  is  fuch  evi- 
dence of  property  in  the  plaintiff,  and  converfion  in  the  defend- 
ants,  that   they  appear  to  be  wrong-doers  5    for  they  have  nei- 
ther by   evidence    nor   pleading   (hewn  any  right  or  title  to  thefe 
rulhes,  and  appear  to  us  to  be  mere  ftrangers.] 

Every  thing,  which  tends  to  prove  that  the  defendant  has  not  [V:dt  pul?.  ■ 
been  guilty  of  a  converfion,  may  be  given  in  evidence  in  an  a6lion  N-  **•  V*-] 
of  trover  upon  the  general  iffue. 

A  carrier,  who  is  defendant  in  an  aQion  of  trovCT,  may  give  in  Saik.  f^^*.. 
evidence  upon  the  general  iffue,   that  he  refufed  to  deliver  the  ^^"^"'^  *» 
goodsj  becaufe  the  money  due  for  the  carriage  of  them  had  not  '' 
at  the  time  of  a  demand   been  paid   or  tendered  ;  for  unlefs  this 
money  were  paid  or  tendered   before  the  demand  was  made,  he 
has  not  been   guilty  of  a  converfion.     And  without  mentioning 
any  other  inftance  of  the  like  kind  it  may  in  the  general  be  ob- 
ferved,  tliat  wherever  the  defendant  in  an  a6lion  of  trover  had  a 
right  at  the  time  of  a  demand  to  detain  the  chattel,  he  may  give 
this  right   in  evidence  upon  the  general   iffue  ;  becaufe   the  de- 
fendant has  not  in  any  fuch  cafe  been  guilty  of  a  converfion. 

If  one  joint-owner  of    a  chattel  bring   an  aftion   of  trover  SaH-c.  393. 
a^ainft  another  joint-owner,  the  defendant  may  give  in  evidence  Bro^vnv. 
upon  the  general  iffue,  that  he  is  joint-owner  with  the  plaintiff  j  rcowp.i;^. 
becaufe  this,  v/hich  fliews  a  right  in  him  to  the  poffeffion  of  the  S.  C.  c;;sg.J 
chattel,  does  at  the  fame  time  Ihew  that  he  has  not  been  guilty 
of  a  converfion  :  but,  if  one  joint-owner  of  a  chattel  bring  an 
a£lion  of  trover   againft  a  ftranger,   the  defendant  cannot  give 
in  evidence  upon  the  general  iffue,  that  J.  S.  is  joint-owner  with  . 
the  plaintiff. 

If  the  money,  for  which  J.  S.  after  converting  the  chattel  of  Ld.  Ray:u. 
y.  N.  fold  it,   have  been  recovered  by  J.  N.  in  an  a6lion  of  af-  Lamine », 
fumpftt,  and   J.  N.  afterwards  bring  an  adtion  of  trover  for  the  Dond. 
converfion  of  the  fame  chattel,  the  judgment  in  the  a<Slion  of  af- 
funipfit  may  be  given  in  evidence  in  the  aQion  of  trover  upon  tl)e 
general  iffue  j  becaufe  as  it  appears  from  this  judgment,  that  tiie 

Z-LX  plaintUi 
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plaintiff  has  recovered  the  value  of  the  chattel,  it  does  llkewife 
appear,  that  he  has  no  property  therein  ;  and,  confequeutly, 
that  the  defendant  has  not  been  guilty  of  a  converfion. 

[In  fonie  cafes  it  is  allowed  in  this  a£lion  to  bringeth   thing 

jBurr.         into  court  for  which  the  action  is  brought.      But  herein  this  dif- 

»3^4«  tin£lion  is  to  be  obferved  :  if  trover  is   brought   for   a  f])ecifick 

chattel  of  an   afcertained  quantity  and  quality,   and  unattended 

with  any  circumftances    that  may  enhance  the  damages  beyond 

the  real  value,   but  that  its  real  and  afcertained  value  muft  be  the 

fole  meafure  of  the  damages,   then,  the  fpecifick  thing  demanded 

rnav  be   brought  into  court.     But,  where  there  is  an  uncertainty 

either  as  to  the  quantity  or  quality  of  the   thing  demanded,   or 

there  is  any  tort  accompanying  it,   that  may  enhance  the  damage 

above  the  real   value  of  the  thing,  and  there  is  no  rule  whereby 

to  eftimate  the  additional  value,  there,  it  Ihall  not  be  brought  into 

court. 

Whittendv.       In  trover  for  a  bond,  though  the  cafe  feemed  a  very  favourable 

Juiler,  2BI.  ^j^g  £qj.  ^YiQ  defendant,  the  court  faid  they  could  (lay  the  proceed- 

•        *     ings  upon  the  delivery  up  of  the  bond,   as   the  plaintiff  infifted 

upon  going  for  fpecial  damages. 

Cookv.  Where  goods  are  cumbrous,  the  court  will  grant  a  rule  to  (hew 

Hoigate,       caufe,  why  on  the  delivery  of  the  goods  to  the  plaintiff,  and  pay- 

20  g'.  2.*     i"g  cofts,  proceedings  fhould  not  be  ftayed.j 

Watts  V.  Phipps,  B.  R.  £alt.  7G.  3.  Bull.  N.  P.  49. 
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THE  word  Tyi/.''e  is  derived  from  the  Saxon  word  Teo"Sa, 
which  fignifies  the  tenth  part  of  a  thing. 

Of  every  thing,  of  which  tythe  Is  due  of  common  right,  tythe 
is  always  the  tenth  part  of  the  thing. 

But  of  eveiy  thing,  of  wliich  tythe  is  only  due  by  cuftom,  more 
or  lefs  than  the  tenth  part  of  the  thing  may  be  due  for  tythe. 

[^or  where  cuftom  only  fubje6ls  to  tythe,  cuftom  muft  deter- 
mine the  proportion. 

Tythes,  in  their  proper  and  original  nature,  are  a  fpiritual 
and  incorporeal  inheritance :  fpiritual,  from  the  ufes  to  which 
they  are  confecrated ;  incorporeal,  from  the  mode  of  their  exift:- 
ence. 


[•  The  Editor  was  induced  to  tranfpofc  this  head,  in  expeflation  of  being  able  to  make 
fome  valuable  additions  to  it.] 


There 
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There  is  no  doubt  that  tythes  were  originally  a  mere  ecclefiaf- 
tical  (<?)  revenue  j   ecclefiaftical  perfons  only  having  capacity  to  (a)  Moor, 
take  them  (b) ;  and  ecclefiaftical  courts  onlv  having:  power  to  take  5?° 

f     L  'nu  r  1         J  r        ,         Hob.  296. 

cognizance  or  them.      1  hey  were  conlidered,  not  as  any  iecular  (i)  ^  co, 
dnty  {c),  or  as  ifTuing  out  of  the  land,  but  as   collateral  to  the  43-  b. 
cftate  of  the  land,  and  were  paid,  not  in  refpedl  of  the  land  (J),  5  ^°-  ^^w- 
but  in  refpe(£l  of  the  perfons  of  the  laity,  in  return  for  the  benefit  r^)   ,  Leon. 
they  derived  from  the  miniftry  and  care  of  their  fpiritual  paftors.  300. 
They  could  not  pafs  by  copy  of  court-roll  (f),  becaufe  things  fpiri-  ^^^^  ^^^* 
tual  could  not  lie  in  tenure,  or  be  confidered  as  parcel  of  a  manor  :  (g)  cro'. 
unity  of  pofleffion  {/)  could  not  extinguifti  them,  becaufe  the  fpi-  Eiiz.  293. 
ritual   nature   could   not    be  merged  or   extinguifhed,  in    other  Hi:"  ^ 
words,  could  not  coalefce  or  incorporate  with  that  which  was  mate-  6.  a. 
rial  and  temporal :   nor  could  a  releafe  of  all  demands  in  lands  (g)  ig)  *  I'^on* 
operate  as  a  difcharge  of  them ;  for  as  they  would  not  pafs  under  ^'^°' 
the  denomination   of  land,  neither  would  they  be  afFedled  by  a 
releafe  of  all  claims  arifing  out  of  lands. 

Tythes,  again,  in  their  efience,  have  nothing  fubflantial  or 
permanent:  they  confift  merely  in  jiircy  are  merely  a  right.  An 
eftate  in  tythes  is  no  more  thau  a  title  to  a  fliare  or  portion  of  the 
produce  after  it  fhall  have  been  feparated  from  the  general  mafs ; 
before  feverance  it  is  wholly  uncertain  what  the  amount  of  that 
fliare  or  portion  may  be ',  nay  more,  its  very  exiftence  is  preca- 
rious ;  this,  like  its  quantity,  depending  upon  the  accidents  of 
climate,  feafon,  foil,  cultivation,  and  the  will  and  caprice  of  the 
feveral  owners  or  pofiefTors.  If  the  ground  be  not  fown,  if  the 
,farms  be  not  flocked,  if  the  fruits  be  not  gathered,  no  tythe  caa 
■poflibly  arife.  For  tythe  is  payable,  as  we  have  faid  before,  not 
in  refpccl  of  the  land,  but  of  the  perfon  :  it  is  not  an  eftate  in  the 
land,  but  a  right  to  a  determinate  proportion  of  the  fruits  with 
all  the  induflry  and  expence  that  have  been  beftowed  in  bringing 
them  forward  and  colleftlng  them.  Tythe,  then,  in  itfelf,  is  not  aBl.Comm. 
an  object  of  our  external  fenfes  :  it  is  neither  vifible,  nor  tangible: 
its  produce,  indeed,  may  be  feen  and  felt,  but  it  exifts  itfelf  only 
in  the  mind's  eye,  and  in  contemplation  of  law.  It  follows,  there- 
fore, that  it  is  incorporeal :  for  the  law  afcribes  corporeity  only  to 
thofe  obje6ts  which  are  fubflantial  and  permanent.  From  their 
incorporeity  tythes  are  f.iid  to  lie  in  grant,  and  not  in  livery; 
that  is,  they  could  not  pafs  from  one  man  to  another  by  livery  of 
feifin,  the  ancient  mode  of  transfer,  nor  could  adlual  poffellioii 
be  given  of  them ;  but  the  property  in  them  could  only  be  tranf- 
ferred  by  deed.  In  confequence  of  their  incorporeity  it  was 
doubted,  whether  a  rent  could  be  referved  upon  them  ;  for  being 
incapable  of  locality,  there  was  no  place  where  a  dlflrcfs  could 
be  taken  of  them.  And  to  obviate  this  doubt  a  ftatute  was  pafled  5  g.  3.  c.  7. 
in  the  reign  of  the  prefent  king,  which  empowers  ecclefiailical 
perfons  to  grant  leafes  for  lives  or  years  of  their  incorporeal  here- 
ditaments. Of  the  king's  right  to  referve  a  rent  on  a  demife  of 
tythes,  no  doubt  indeed  was  ever  entertained  j  becaufe  by  the 
prerogative  the  king  had  a  right  to  diftrain  upon  any  lands  in  the 
poffeflion  of  his  leflee, 

Z  2  3  But 
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But  the  rcvol'jfion  which  took  place  In  our  ecclcfiaftical  polify 
itt  the  time  of  He7try  the  Eighth  has  almoft  entirely  changed  the 
nature  of  this  fpecies  of  property ;  and  there  now  feems  to  be 
fcarcely  any  difference  between  an  inheritance  in  lands  and  an 
inheritance  in  tythes.  When  the  benehces  which  the  regular 
clergy  had  appropriated  to  themfelves  fell,  upon  the  diffblution  of 
the  monalleries,  into  the  hands  of  the  king,  he  was  prompted  by 
his  profufenefs,  and  induced  by  policy  to  make  grants  of  them  to 
lay-perfons.  But  in  order  that  the  tythes  might  anfwer  the  pur- 
pofes  of  civil  life,  and  accommodate  themfelves  to  the  exigencies 
of  their  new  proprietors,  it  became  necclTary  to  fccularize  them, 
and  to  endue  them  wiih  all  the  qualities  of  real  property.  For 
%i  R.  S.  this  purpofe  an  aft  of  parliament  was  pafl'ed  ;  fo  that  tythes  in 
^  ^'  the  hands  of  a  lay-perfon  may  now  be  treated  like  any  other  kind 
of  property  :  they  may  be  put  in  view  in  an  aflize :  they  are 
demandable  in  a  prxcipc  quod  reddat :  they  are  fubjeft  to  dower  : 
fines  may  be  levied,  and  recoveries  may  be  fuffered  of  them  : 
ejetlments  may  be  brought  for  them  :  in  (hort,  they  have  all  the 
properties  and  all  the  incidents  of  a  lay-fee,  except  that  they  lie 
in  grant,  and  not  in  livery  ;  a  diftinflion  v/hich  now  marks  no 
great  difference,  lince  the  flatute  of  frauds  allows  no  interefl:  of 
any  permanency  to  pafs  even  in  real  property,  unlefs  the  grant 
be  attefled  by  fome  written  iriftrument.] 

Under  this  Title  it  will  be  proper  to  fliew, 

(A)  Of  what  Things  Tythe  is  in  general  due. 

(B)  Who  are  liable  to  the  Payment  of  a  perfonal  Tythe. 

(C)  Of  what  Things  a  predial  Tythe  is  due. 

1.  Of  Agiflment. 

2.  Of  Corn. 

3.  Of  Hay. 

4.  Of  Wood.  ■    ' 

5.  Of  divers  other  Things. 

(D)  Of  what  Things  a  mixed  Tythe  Is  due, 

1.  Of  the  Young  of  a  Beaft. 

2.  Of  the  Eggs  or  Young  of  a  Bird  or  Fowl. 

3.  Of  Wool. 

4.  Of  divers  other  Things. 

(E)  To  whom  Tythe  is  in  general  to  be  paid. 

(F)  To  whom  parochial  Tythes  are  to  be  paid. 

(G)  To  whom  extraparochial  Tythes  are  to  be  paid. 
(H)  Of  the  Right  to  a  Portion  of  Tythes  in  a  Parifh. 


( I )  By  Vt^hom  Tythe  is  to  be  paid. 

(K)  What  Tythes  are  to  be  deemed  fmall  Tythes. 

(L)  How  far  the  Cuflom  of  a  Parifli  is  to  be  regarded 
in  the  fettino;  out  of  Tythes. 

(M)  Of  the  Time  and  Manner  of  paying  perforal 
Tythes,  where  there  is  no  Cuftom  in  a  Parifh. 

(N)  Of  the  Time  and  Manner  of  fetting  out  predial 
Tythes,  where  there  is  no  Cuftom  in  a  Parifh. 

(O)  Of  the  Time  and  Manner  of  fetting  out  or  pay- 
ing mixed  Tythes,  where  there  is  no  Cuftom  ia 
a  Parifti. 

(P)  Of  the  Time  and  Manner  of  paying  Tythes  due 
by  Cuftom. 

(Q^)  In  what  Cafes  the  Payment  of  Tythes  may  be 
fufpended. 

1 .  Of  the  Produce  of  Lands  in  the  King's  Hands. 

2.  Of  the  Produce  of  Lands  which  have  been  barren, 

3.  Of  the  Produce  of  Glebe  Lands. 

(R)  Of  a  Modus  decimafidi, 

1.  In  general. 

2.  Of  the  Certainty  required  in  a  Modus. 

3.  Of  a  Modusy  which,  amounts  to  a  Prefcrlption  in  Non 
decimando. 

4.  Of  a  Modus,  which  has  not  been  conftantly  paid. 

5.  Of  a  leaping  Mcdus. 

6.  Of  a  Modus,  which  is  too  rank. 

7.  Of  a  Modus,  which  is  liable  to  fraud. 

8.  Of  a  Modus  for  fuch  Perfons  as  live  out  of  the  Pariftn. 

9.  Of  the  Extent  of  a  Modus, 

(S)   Of  a  Prefcription  in  Non  decimando, 

(T)  Of  a  Dilcharge  of  Tythes  by  Grant. 

(U)  Of  a  Difcharge  of  Tythes  by  Bull. 

(W)  Of  a  Difcharge  of  the  Payment  of  Tythes  by 
Order. 

(X)  Of  a  Difcharge  of  the  Payment  of  Tythes  by 
Unity  of  PofTeffion. 

Z  a  4  (Y)  Of 
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(Y)  Of  Agreements  and  Leafes  concerning  Tytlies. 

(Z)  Of  a  Suit  in  a  Spiritual  Court  for  Subtraction 
of  Tythe. 

(A  a)  In  whnt  Cafes  a  Prohibition  lies  to  a  Suit  in  a 
Spiritual  Court  for  Subtraction  of  Tythe. 

(B  b)  Of  a  Suit  in  a  Court  of  Equity  for  Subtraflion 
of  Tythe. 

(C  c)  Of  a  Suit  in  a  Court  of  Equity  to  eftablifh  a  Mo- 
dus, or  a  cuftomary  Manner  of  fetting  out  Tythe. 

(Dd)  Of  an  Aiflion  upon  the  Statute  againft  Sub- 
tradlion  of  Tythe. 

(E  e)  Of  recovering  in  a  fummaryWay  tbe  Value 

of  fmall  Tythes  fubtraded. 
(Ff )  Of  recovering  Tythe  due  from  fakers, 

(G  g)  What  Remedy  the  Occupier  has,  when  the 
Perfon  entitled  to  the  Tythe  fet  out  does  not  fetch 
it  away  in  a  rcafonable  Time. 

(A)    Of  what  Things  Tythes  are  in  general  due. 

'T~^YTHES  of  fome  things  are  due  of  common  right,  of  others 

"^     by  cuftom. 

Tythe  is  not  due  of  common  right  of  any  fruit  of  the  earth, 

which  does  not  renew  annually. 

jiRep.  13.       Tythe,  which  arlfes  from   a  fruit  of  the  earth,  can  never  be 

Cro.  Eii2.     p2j.f  q£  ^^^  laud  from  which  it  arifcs,  but  mull  always  be  collateral 
161. 216.     '1  '  ■' 

Crj.ja.45z.  thereto. 

II  Rep.  13.       Nny,  tythe   is   fo  collateral  to  the  land   from  which  it  arifes, 

Pnddie         j.}^3t  if  2  lejjfg   ]jg  made  of  the  glebe  belonging  to  a  redlory,  with 

Cro.  Eiiz      ^''  the  profits  and  advantages  thereof,  and  there  be  a  covenant, 

161.  that  the  rent  to  be  paid  Ihall  be  in  full  fatisfaclion  of  every  kind 

of  exa61:ion    and   demand  belonging  to  the  reclory ;  yet,  if  the 

glebe  be  not  exprefsly  difcharged  of  tythe,  the  lellee  (hall  be  liable 

to  the  payment  of  tythe  for  the  glebe. 

T\fz.  N.  B.       T^the  is  not  due  of  common  right  of  the  produce  of  a  mine 

53-  or  quarry  ;  becaufe  fuch  produce  does  not  renew  annually,  but  is 

pi.  i3.   '"     the  fubftance  of  the  earth,  and  has  perhaps  been  fo  for  many 

a  liiit.  651.  years. 

X  Roll.  i^br.  637.    Cro.  Eliz.  277. 

a  Vern.46.      But  tythe  may  be  due  by  cuHom  of  the  produce  of  a  mine  or 
^"""^  V      quarry, 

Tythe 


Tythe  is  not  due  of  common  right  of  lime  j  the  chalk,  of  which  1  Roll.  Abr. 

it  is  made,  being  part  of  the  foil.  ^'37-  pi.  5. 

Tythe  is  not  due  of  common  right  of  bricks ;  bccaufe  thefe  are  ^  w  d.  77. 

made  of  earth.  istoujeid's 

cafe. 

Tythe  is  not  due  of  common  right  of  turf  or  gravel;  becaufe  1  Mod.  35. 
both  thefe  are  part  of  the  foil. 

It  has  been  holden,  that  tythe  is  not  due  of  common  ri^ht  of  i  Roll.  Abr. 
fait ;  becauft:  this  is  not  a  fruit  of  the  earth.  642.S.PI.  g. 

But  every  one  of  thefe  things,  and  all  tilings  of  the  like  kind,  i  Roll,  Abr. 
may  by  cuftom  be  liable  to  the  payment  of  tjthe.  641.3.  pi.  7. 

Tythe  is  not  due  of  common  right  of  a  houfe  ;  becaufe  tythe  1/  R^p-  j6. 
is  only  due  of  common  right  of  fuch  things  as  renew  annually.         J-""'^ 

But  houfes  in  London  are  by  a  decree,  winch  was  confirmed  by  2  Fnii.  659. 

an  a£)  of  parliament,  made  liable  to  the  payment  of  tythe.  37H.8.C.2. 

And  before  this  decree  many  houfes  in  London  were  by  cuflom  ^  'nft.  659. 

liable  to  the  payment  of  tythe  ;  the   quantum   to  be   paid  bemg  ^*'**'  "^' 

thereby  only  fettled,  as  to  fuch  houfes  for  which  tht-re  was  no  Rep.  iqV^ 

cuftomary  payment.  194- 

Thei'e  is  in  mofl  ancient  cities  and  boroughs  a  cuftom  to  pay  n  Rep.  16. 

tythe  of  houfes  -,  witl)0ut  which  there   would   not  be   in  many  Giaunt's 

parifhes  a  proper  maintenance  for  the  clergy.  -^^^^  ^^^ 

It  was  holden  by  three  barons  of  the  Exchequer,  Prjccy  Mofi-  Bunb.  4-. 

iaguCy   zr\A  Page,  contrary  to  the  opinion  oi  Buryj  Chief  Baron,  EariofScar. 

that  two  tythts  may  be  due  of  the  fame  thing,  one  of  common  ^u^e^r^  "' 
right,  the  other  by  cuftom. 

(B)  Who  are  liable  to  the  Payment  of  a  perfonal 

Tythe. 

CUCH  tythe,  as  arifes  from  the  profit  of  a  man's  perfonal  labour,  zinftj  649, 
*^  in  the  exercife  of  an  art,  trade,  or  employment,  is  called  a 
perfonal  tythe. 

A  perfonal  tythe  is  only  to  be  paid  of  the    clear  gain  which  2  Inft.  62. 
arifes   from    the    perfonal    labour  of  a  man,  after  deducting  all  ^S^- 
charge  and  expence,  according   to  the  eflate,  condition,  or  de- 
gree of  the  man. 

By  the  2^3  Ed.  6.  c.  13.  §  7.  common  day-labourers  are  ex- 
empted from  the  payment  of  a  perfonal  tythe. 

Servants  in  hufbandry  are  not  liable  to  the  payment  of  a  per-  1  Roll.  Abr. 
fonal  tythe  ;  for  by  their  labour  the  tythes  of  many  things  ar i  ^'*-^- 1'-  »• 
increafed. 

A  miller  is  liable  to  the  payment  of  a  perfonal  tythe.  2  inft,  6zi. 

641.    pi.  19.     Cro.  Ja.  523. 

And  it  feems  to  have  been  formerly  liolden,  that  the  occupier  a  Roll.  Rep. 
of  a  corn-mill,  befides  being  liable  to  the  payment  of  a  perfonal  ^4- 
tythe,  is  alfo  liable  to  pay,  as  a  predial  tythe,  ths  tenth  part  of  Eiownl*?^! 
hii  toll. 

It 
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J  Eq.  Caf.  Tt  is  hc3wever  now  fetded,  by  a  decree  of  the  Houfe  of  Loru's; 
Abr.  366.  upon  an  r.pperil  from  a  decree  of"  the  court  of  Exchequer,  that 
Chrmber*.      ''"^X  ^  pciiOnal  tythc  is  due  from  the  occupier  of  a  corn-mill. 

lain.      1  Br.  P.  C.  157.  S.  C.      [2  i'.  Wms.  463.     S.  C.  cited.     P'.ae  Oodfon  v.  Oliver,  Bunb.  73,] 

Cro.J9.429.       The  occupier  of  a  nev/-ere£ted  mill  is  liable  to  the  payment  of 

a  perfonal   tythe,  although   the  mill  be  ertfted   upon  land  dif- 

charged  of  tythes. 
Mar.  15.  It  is  faid  in  one  book,  that  the  occupier  of  an  ancient  mill 

5!.  36*         is  not  liable   to  the  payment  of  a  perfonal  tythe  :  but  that  the 

occupier  of  a  new  mill  is  by  the  ^£d.  2.  Ji.  i.  c.  5.  made  liable 

thereto. 
T2  Mod.  This   feems  to  be   a  midake  ;    for  that  ftatute  onlv  provides, 

243.  Hart  that  new-ere£led  mills  (hall  be  liable  to  the  payment  of  tythe  :  but 
•aBulftr^2i2    ^^  nothing  is  therein  faid  concerning  ancient  mills,  there  can  be' 

no  doubt,  that  fuch  ancient  mills,  as  before  the  making  of  that 

ftatutc  were  liable  to  the  payment  of  a  perfonal  tythe,  continued 

afterwards  to  be  liable  thereto. 
iRnii  Abr.       If  the  man  who  has  let  a  fhip  to  a  fiihcrman  reeeive,  for  the 
656.  N.       yfg  Qf  j^ig  (hip,  a  parcel  of  the  fifli  which  are  caught;  the  fiflier- 

man  is  not  liable  to  the  payment  of  a  perfonal  tythe  for  thefc  fifti, 

btcaufe  they  are  no  part  of  his  gain. 
J  Roll.  Abr,       If  a  man  purchafe  a  houfe  for  three  hundred  pounds,  and  after 
656.  N.        |-g]|  jj.  |-Qj.  ^yg  hundred,  no  perfonal  tythe  is  due  ;  for  the  perfonal 

labour  bears  no  proportion  in  this  cafe  to  the  profit. 
3  BuHlr.  If  an  innkeeper  have  fuch  profit  out  of  his  kitchen,  cellar,  and 

I)1>nfY  V  ftables,  as  to  make  two  hundred  pounds  of  what  coil:  him  only 
Davis.  one  hundred,  no  perfonal  tythe  is  due  j  becaufe  the  profit  did  not 

in  this  cafe  arife  from  perfonal  labour  alone,  and  fo  far  as  it  did, 

it  arofe  perJsaps  more  from  the  perfonal  labour  of  Icrvants  than 

from  that  of  the  mailer  of  the  inn. 

(C)  Of  what  Things  a  predial  Tythe  is  due. 

ft'Inft.  649.    C  UCH  tythe,  as  arifes  immediately  from  a  fruit  of  the  earth,  as 

^  from  corn,  hay,   hemp,  or  hops,  or  from  any  kind  of  fruit, 

feed,  or  herb,  is  called  a  predial  tythe. 
zinft.  647.       It  is  fo  called  becaufe  it  arifes  immediately  from  a  fruit  of  the 

farm  or  eartli. 
4Mod.  ;44.'       Divers  things  are  by  the  eccltfiadical  law  liable  to  the  payment 

of  a  predial  tythe,  which  by  the  common  law  are  not. 

The  defign  under  this  head  is  to  (hew,  what  things  are  liable 

by  the  common  law  to  the  payment  of  a  predial  tythe. 

J  Roll.  Abr.       In   doing  this  it  will  appear,  that  fome   things,  which  are  in 

637. E  pi. 2.  reneral  exempted  therefrom,  become  by  cullom  liable  to  the  pay- 
I  Roil,  Abr.  ,rj-ii  ■' 

642.5.  pi. 7.  i^ent  of  a  predial  tythe. 

pi.  8- 

J  Roll.. Abr.  It  will  alfo  appear,  that  fome  things,  which  are  In  general 
64.5- pi- 11-  liable  thereto,  are  under  particular  circumftanees  exempted  from 

Cro.    tliz.         ,  '  f.  .-11  ' 

^7^  the  payment  ot  a  predial  tythe, 

FiceiD.  335,    i2rvIod.t35. 

Bus 


But  wherever  any  fraud  Is  ufcd,  to  bring  a  thing  under  a  cir-  Cro.  Eii«. 
cumftance,   by  reafon  of  which  it  would,  if  it  had  come   fairly  pjg^gn,  „jj. 
thereunder,  have  been  exempted  from  the  payment  of  a  predial 
tythe,  it  is  by  fuch  fraud  rendered  hable  thereto. 

As  it  would  be  tedious  to  enumerate  all  the  things  which  arc 
liable  to  the  payment  of  a  predial  tythe,  only  thofe  fliall  be 
mentioned  concerning  the  tythe  of  which  fome  queiiion  has 
arifen  :  but  from  thofe  which  fhall  be  mentioned,  it  may  be  eafily 
collecled-,  of  what  other  things  a  predial  tythe  is  due. 

I.  Of  Agifliment. 

Agifting,  in  the  ftrid  fenfe  of  the  word,  means  depafturing  a 
beaft  the  property  of  a  ftranger  ;  but  in  its  legal  fenfe  it  means  de- 
pafturing the  beaft  of  the  occupier  of  the  land  as  well  as  the  beaft 
of  a  ftranger. 

[ Agiftment  tythe  is  paid,  not  for  the  increafe  or  improvement  of  Scarry, 
the  animal  agifted,  but  for  the  grafs  eaten  by  it,  and  is  propor-  iege"'An<h-." 
tioned  to  the  value  of  the  grafs,  not  to  the  value  of  the  a6tual  761.  Ellis 
improvement.     But  being  the  tythe  of  the  grafs  eaten,  it  arifes  y  Saul, 
immediately  from  the  foil,  and  is  therefore  a  predial  tythe.  Hoibelth  v. 

Whadcock,  Haidr.  184.     Linw.  194.     Degge,  217. 

Where  therefore  the  occupier  of  land  does  not  agift  his  own  Underwood 
cattle,  but  thofe  of  ftrangers,  the  tythe  for  the  agiftment  of  barren  J^^^!*  3!"* 
cattle  is  due  from  the  occupier,  as  being  owner  of  the  grafs  for  n/ijer  y, 
which  the  tythe  is  paid  :  but,  if  the  cattle  are  profitable,  the  owner  Lemen, 
of  them  is  accountable  for  the  tythes.  ^8.p"l.  7.  '* 

Agiftment  tythe  being  the  tythe  of  the  grafs,   it  follows,  that  Ellis v.Saul, 
If  the  grafs  has  before  paid  tythe  of  hay,  no  tythe  is  due  for  the  "^i >/"-*»• 
agiftment  of  the  aftermath.] 

An  occupier  of  land  is  not  liable  to  the  payment  of  tythe  for  i  Ro"-  Abr. 
depafturing  horfes  or  other  beafts  ufed  in  hufbandry  in  the  parifti  I'.Ji'^^' 
In  which  they  are  depaftured  •,  becaufe  the  tythe  of  other  things  pi.  7.  Cro. 
is  by  the  work  of  fuch  beafts  increafed.  E''^-  446.  i-J.  i^aym.  130. 

But,  if  horfes  or  other  beafts  are  ufed  in  huft>andry  out  of  the  '^J^^^^Jl^'^' 
parifh  in  which  they  are  depaftured,  an  agiftment  tythe  is  due  for  p^c^ 

fuch  beafts.  Ld.  Raym.  130.     [Bofworth  v.  Limbrick,  a  Rayn.  809.] 

It  feems  to  be  the  better  opinion,  that  tythe  is  not  due  for  de-  i  Roll.  Abr. 
pafturing  a  faddle-horfe  whic^i  an  occupier  of  land  keeps  for  Jj^jJ  ;^*o, 
himfelf  or  fervant  to  ride  upon.  Buiftr.  171.    Bunb.  3. 

But  an  occupier  of  land  is  liable  to  an  agiftment  tythe  for  de-  Cro.  ja. 
pafturing  a  horfe,  which  he  keeps  for  fale.  ^^°' 

wild,     I  Roll.  Abr.  647.  pi.  14.         [Coach  horfes  are  liable  to  the  paymcat  of  an  agiftment  tythe  : 
Thorpe  V.  BendIowes>  3  Burn's  E.  L.  446.3 

[Horfes  kept  on  one  farm  for  Its  cultivation,  and  ufed  occafiomlly  Filewood  v. 
on  another  farm  in  a  different  parifh,  ftiall  not  pay  agiftment  tythe.  5,"nft°?'4oS. 
Secus,  if  habitually  fo  ufed.] 

Tythe  is  not  due  for  depafturing  milch  cattle,  which  are  milked  J^°''-,^J'' 
in  the  parifti  in  which  they  are  depaftured ;  becaufe  tythe  is  paid  ^^^  \^^^\ 
oi  their  milk.  446' 

If 
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Hal.  100.  If  COWS  are  referved  for  calving,  tythe  Is  not  due  for  depafiur- 
ing  them  whiift  they  are  dry :  but,  if  they  are  afterwards  fold,  or 
milked  in  another  parifh,  an  agiftment  tythe  is  due  for  the  time 
they  were  dry. 

Cro.  Eliz.  Tythe    is  not  due  from  an  occupier  of  land  for  depafturing 

Sheiington     Y'^^'^g  Cattle,  which  are  reared  to  be  ufed  in  hufbandry,  or  to  be 

V.  Flewood.    milked. 

Hcti.  S6.  But,  if  fuch  young  beaRs  are  fold,  before  they  come  to  fuch 

perfeclion  as  to  be  fit  for  hufbandry,  or  before  they  give  milk, 
tythe  is  to  be  paid  for  depalluring  them. 

Jenli.  2S1.        An  occupier  of  land  is  liable  to  tythe  for  depafturing  cattle 

Cro  Car.      "^'bicli  he  kccps  for  fale. 

257.     Show.  p.  C.    191. 

Jenk.  281.  If  cattle,  which  have  neither  been  ufed  in  hufbandry  nor  been 
P'  ^"  .  milked,  are,  after  having  been  kept  fome  time,  killed  to  be  fpent 
446*.  4.76.*      ill  the  family  of  the  occupier  of  the  land  on  which  they  were  de- 

Cro.  Car.  paflured,  tythe  is  not  due  for  depafturing  them. 

237. 

Cro.  Eiiz.  It  is  in  general  true,  that  tythe   is  due  for  depafturing  cattle 

Bu^b  I  which  are  the  property  of  a  ftranger. 

Freem.  329. 

Hardr.  35.  If  an   innkeeper  put  the  horfe  of  his  gueft  Into  a  pafture  In 

Ev"'rnT^  his  own  occupation,  he  Is  liable  to  tythe  for  depafturing  the 

Popii.  142.  horfe. 

Poph.  141-  Tythe  is  not  due  for  depafturing  any  beaft  upon  land  which 

a  Roll.  Rep  j^^^  -^^  ^j^^  fame  year  paid  tythe  of  hay. 

tyide  3  Burn's  E.  L.44S.  andBateman  v.  Aiftrup,  2  Rayn.  692.] 

iRo'.l.Abr.  Tythe  is  not  due  for  depafturing  any  beaft  upon  the  headland 
646.pl.  19-  of  a  ploughed  field  ;  provided  the  headland  be  not  wider  than  is 
inanv.  Ai-    i'-iihcient  to  tum  a  plough  and  horles  upon. 

ftrup,  zRzyn.contr.  ] 

Ero.  Difm,  Tythe  Is  not  due  for  depafturing  cattle  upon  land  which  has 
P'*  ^^-  in  the  fame  year  paid  tythe  of  corn. 

jRoll.  Abr.  If  land,  which  has  paid  tythe  of  corn  in  one  year,  be  left  un- 
642.  pi.  9.     fown  the  next  year,  tythe  is  not  due  for  depafturing  a  beall  upon 

the  land ;  becaufe,  by  hs  lying  frefli,  the  tythe  of  the  next  ciop 

of  corn  is  increafcd. 
Sheph.  Abr.       But  If  land,  which  has  paid  tyt'ie  of  corn,  be  fuffercd  to  He 
part 4.  D.      frefti  longer  than  by  the  courfe  of  hufbandry  is  ufual,  tythe  is  due 
*'  for  depafturing  a  beaft  upon  the  land. 

As  the  queftionr.,  Whether  tythe  is  due  for  depafturing  flieep, 

and  in  what  cafes  it  is  due,  do  not  feem  to" be  fettled,  it  will  not 

be  amlfs  to  mention  the  principal  cafes  in  which    thefe  queftions 

have  been  agitated. 
1  Roll.  Rep.       It  ig  ]a^cj  down  in  one  cafe,  that  tythe  Is  not  due  for  depaftur- 
Malta!  "^v.      ing  fneep  j  becaufe  they  are  animalia  fruEliiofa, 

Price,  Mich.   12  Ja.  i. 

\  ^°"- ''^'"■-  J5ut  In  another  book,  of  the  fame  author's,  where  this  cafe  Is 
^~'    •  P'-  mentioned,  there  is  a  dubltatur. 

7  In 
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In  a  cafe  not  long  after  It  was  holden,  that  tythe  fiiould  be  pr/ul  poph  197. 
for  fheep,  which  after    having    been    depaflured.  in   one   parifli  Anoo  Mich. 
from  Michaelmas-day    to  Lady -day  were    removed  into   another;   ^^^•^' 
for  otherwife  the  parfon  of  the  firft  pari(h  may  be  defrauded  of 
his  tythe  ;  for  the  flieep,  which  have  been  carried  into  a  fecond 
parifli,  may  not  be  brought  back  and   fheared  in  the  firft. 

It  was  however  faid  in  this  cafe  by  Whitelocky  Juftice,  that  de 
ammalibus  inutil'ibus,  as  horfes,  oxen,  i^c.  the  parfon  (hall  have 
agiftment  tythe  :  but  that  de  aiiiinalibus  utilibusy  as  cows,  (heep, 
Isfc.  he  (hall  have  tythe  in  kind. 

In  one  cafe  it  is  faid  to  have  been  hoklen,  that  tythe  is  not  to  Cro.  Car. 
be  paid  for  depafturing  ftieep  which  are  afterwards  eaten  in  the  *^''j  ^""^^ 
houfe  of  the  occupier  of  the  land.  Mich.  7  Car.  i. 

It  would  follow,  as  a  neceffary  implicntion  from  the  do£lrine  of 
this  cafe,  that  tythe  is  due  for  dcpalluring  flieep  which  are  not 
afterwards  eaten  in  the  houfe  of  the  occupier  of  tlie  land. 

But  in  another  report  of  the  fame  cafe  it  is  faid  to  have  been  1  Roii.j\.br. 
holden,  that  tythe  is  not  due  fur  depafturing  wethers  ;  becaufe  ^l-^-  p'-  ij- 
they  will  yield  a  tythe  of  wool. 

In  one  modern  cafe  in  the  court  of  Exchequer  it  is  faid,  that  Bunb.  90. 
it  fecmed  to  be  admitted,  that  tythe  is  due  for  depafturing  year-  ^^^^^  "' 
ling  {heep.  Mich.  SG.  j. 

In  another  cafe  fliortly  after  in  the  fame  court  it  appeared,  tliat  Giib.  Rep. 
fiieep,  after  paying  tythe  of  wool,  had  been  fed  upon  turnips  not  '"  '^"5    -3^- 
fevered,  by  which   they  were  bettered  to  the  value  of  five  fliil-  BaiTcr^"  ^* 
lings  each  ;  and  that  they  were  then  f  )ld.     It  a!fo  appeared,  that  H<i.ch. 
the  defendant  had,  befor:*  the  next  (hearing-time,  bought  in  as  ^*  ^*  ^'     < 
many  as  were  fold  •    and  that  of  thefe  tythe  of  wool  was  paid,     (t 
was  infiftcd,  that  if  an  agiftment  tythe  were  to  be  paid  for  the 
(heep  fold,  and  tythe  of  wool  for  thofe  bought,  this  would  be  a 
dou'jle  tyching  :  but  the  court  decreed  the  defendant  to  account . 
for  an  agiftment  tythe  for  the  flieep  fold. 

In  the  latter  cafe,  the  cafe  of  Dinnmer  and  Wingjleld,  Hil.  i  W, 
&  M.  was  mentioned,  in  which  it  had  been  decreed,  and  the  de- 
cree had  been  affirmed  upon  a  rehearing,  that  tythe,  for  depaftur- 
ing fheep,  from  the  time  they  were  liieared  until  they  were  fold, 
ihould  be  accounted  for. 

In  a  ftill  later  c^fe.,  the  court  of  Exchequer  were  of  a  quite  Bunb.  313. 
different  opinion.      A  bill  beino-  brought  for  the  tythe  of  depaf-  ^^oofv  Scy, 

n  r  \        •  -nri  iil  n  •      HlOUr,    HlL 

turmg  Iheep  tour  months  m  a  panin  after  they  had  been  inorn,  and  -  cto.  2. 
tythe  of  their  wool  had  been  paid  in  that  parifli,  it  appeared,  that 
at  the  end  of  the  four  months  they  were  removed  into  another 
parifli,  and  that  they  were  fliorn  there  at  the  next  fliearing-time. 
In  this  cafe,  the  cafes  of  Coleman  and  Baker,  and  of  Dunimer  and 
Wmgjield,  were  cited  by  the  plaintiff's  counfel :  but  the  court  de- 
creed, that  tythe  fliould  not  be  paid  for  depafturtng  flieep  j  becaufe 
they  are  animalia  fruBuofa. 

[The  do£trine  advanced  in  this  cafe  has,  however,  beea  over-  Bateman*. 
ruled  in  later  cafes,  upon  this  principle,  that  the  tythe  of  wool  '^l[^^'"f'' 

being       '^^""  ^  ' 
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Howes  V.  being  payable  only  in  the  parifli  where  the  flieep  are  (horn,  they 
Carter,  ^TC  not  fluwialia  fruEluoJa  in  the  parifli  wherein  they  have  been 
Anftr.  560.    ^^j^,  agifted,  and  therefure  ihall  pay  an  agiftnient  tythe.] 

2.  Of  Corn. 

1  Roll.  Abr.  It  is  laid  down  in  divers  cafes,  that  tythe  is  not  due  of  the  rak- 
64.5.  pi.  II.  jj^gg  Qf  corn  involuntarily  fcattered. 

475.     Moor,  278.     Freem.  335. 

Cro.  Eliz.  But,  if  more  corn  be  fraudulently  fcattered,  than  if  proper  care 

47S-  had  been  taken  would  have  been  fcattered,  tythe  is  due  of  the 

Fxeem.  335.        ,  . 

^■^     takings. 

jzMod  235.       It  is  faid  by  Holt^  Chief  Juftice,  that  tythe  is  due  of  the  rakings 

of  all  corn,  except  fuch  as  is  bound  up  in  fheaves. 

Teunnant  [If  ftubblc  be  ufed  partly  for  fodder,  and  partly  for  manure,  fo 

V.  Stubbing,  that;  thc  whole  of  it  is  confumed  in  hufbandry,  it  is  not  fubjefl  to 

■4^iAx.  640,  ^^  payment  of  tythe :  though   it  would  be  otherwife  perhaps  if 

an  unufual  quantity  of  it  were  left,  in  order  to  make  a  fraudulent 

profit  of  it.] 

3.  Of  Hay. 

Cro.  J3.4.7.  Hay  is  liable  to  the  payment  of  tythe,  notwithftanding  beads 
Webb  V.       of  t-i^e  plough  or  pail,  or  flieep,  are  to  be  fed  therewith. 

Warner.  r        b  r      '  r^ 

J  Roll.  Abr.  650.  pi.  12.     12  Mod.  497. 

I  Roll.  Abr.  But  tythe  is  not  due  of  hay  grown  upon  the  headland  of  a 
646.  ?1.  19.  ploughed  field;  provided  the  headland  be  not  wider  than  is  fufB~ 

cient  to  turn  a  plough  and  horfes  upon. 
T  Roll.  Abr.       It  is  laid  down  in  one  cafe,  that  if  a  man  cut  grafs,  and  while 
64?.  it  is  in  the  fwathe  carry  it,  and  feed  his  plough-cattle  therewithj 

Weiis*^  ^  "°^  having  fuflicient  fullenance  for  them  otherwife,  tythe  is  not 
Mich.'  due  thereof. 

5  Car   I- 

Eunb.  -.79.  And  in  a  much  later  cafe,  the  court  of  Exchequer  feemed  to 
D^^^f  '^^Hi  ^^  °^  opinion,  that  tythe  is  not  due  of  vetches  or  clover,  cut  green 
"  Geo'2.      ^"^  given  to  cattle  ufed  in  hufbandry. 

[And  the  law  is  lb  clear,  that:  grafs  ne^vly  cut  and  eaten  by  agrculfjral  cattle  is  not  tytheable,  that  in 
a  late  cafe,  the  bill,  as  to  this  point,  was  difmiiTed  with  cofts.     Colijer  v.  Howfe,  Anftr.  481.} 

II  Mod.  But  in  a  cafe  fome  years  prior  to  the  latter  cafe  It  was  holden, 
49S.  Seibyv.  that  a  right  to  tythe  of  hay  accrues  upon  the  mowing  of  the 
iTw.  t.'  '  S^^^^>  ^"'^  ^"^^  ^^^  fubfequent  application  thereof,  either  while  it 

is    in  grafs,  or   after   it   is  made  into  hay,  (hall  not,  although 

beafls  of  the  plough  or  pail  are   fed  therewith,  take  away  the 

right. 

Cro.  Car.  And  the  doclrine  of  the  lafl:  cafe  coincides  with  that  of  an  old 

V^'u  y^^^^  cafe  ;  in  which  it  is  laid  down,  that  tares  cut  green,  and  given  to 

V.  1  nurman,   »n./'iii  \       r  /•  r 

Hii.  10  Car.  Dcalts  ot  the  plough,  may  by  fpecial  cultom  be  exempted  from  the 
>.  payment   of  tythes  :  from  whence  it  follows,  that  fuch  tares  are 

not  in  the  general  exempted  therefromo, 

W  ^ 
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It  is  laid  down  in  divers  books,  that  tythe  is  not  due  of  after-  2  Inft.  652. 
mowth  hay,  bscaufe  tythe  cati  only  be  due  once  in  the  fame  year  ??•  J^  "• 
trom  the  lame  land.  2^^^ 

But  it  is  in  other  books  laid  down,  that  tythe  is  due  of  after-  Cro.  Elit. 
mowth  hay,  660 

Cro.  Ja. 
J 16.     Cro.  Car.  403.      12  Mod-  498.      Bunb.  10.       Bunbury  makes  a  ^uart  as  to  this  point. 

And  it  has  been  holden  in  two  modern  cafes,  that  if  divers  Bunb.  lo. 
crops  are  grown  upon  the  fame  land  in  the  fame  year,  tythe  is  to  w"'^"^' 
be  paid  of  every  crop.  Hil.  3  G.  i.  Bunb.  314.     Swinfen  v.  Digby,  HjI.  3  g!», 

4.  Of  Wood. 

It  is  faid  in  one  cafe,  tliat  before  the  conftitution  of  Stratford,  laMoint. 
wood  was  only  tythable  in  particular  places  by  cuflom ;  becaufe 
wood  does  not  renew  annually. 

By  that  conftitution,  which  was  made  in  the  feventeenth  year  2  Ina.  642. 
of  the   reign   of  Eiltuard  tiie  Fhird    it  was   ordained,  that  tythes 
fiiould  be  paid  within  the  province  of  Canterbury  oijtiv-a  cadna. 

In  the  next  year,  the  commons  complained  to  the  king  of  that  Ih'ii, 
conftitution,   as   an  unprecedented    thing  \  and    petitioned,  that 
the  people  might  remain  in  the  fame  itate  as  they  had  been  under 
his  royal  progenitors  ;  and  that  a  prohibition  might  be  granted,  for 
all  who  fhould  be  empleadfd  in  court  Chriftian  for  tythe  of  wood. 

The  anfwcr  was,  The  king  willeth  that  law  and  reafon  be  done.  Ihli. 

In   another  petition,  prefented  in   the  twenty-firft  year  of  the  2  Inft.  64s. 
fame  reign,  the  commons  complained  to  the  king,  that  the  clergy, 
by  virtue  of  the  conftitution  made  in  the  feventeenth  year  of  his 
reign,  demanded  tvthes  both  of  grols  wood  and  underwood,  whe- 
ther tlie  latter  were  fold  or  not. 

To   this  the  king  anfwered.  That  the  archbifiiop  of  Canterhury  Ih'id. 
and  tlie  other  bilhops  have  aiifwered,  that  tythe  is  only  demanded, 
by  virtue  of  that  conftitution,  of  underwood, 

After  other  petitions  had  been  in  vain  prefented  by  tlie  com- 
mons, tne  great  men  of  the  realm  did,  in  the  fovty-fifth  year  o-f 
the  fame  reign,  join  with  the  commons  in  a  petition. 

In  confequence  of  tltis  petition,  a  ftatute  was  in  the  fame  year  45  -zi.  3, 
made  in  the  following  v.-ords,  "  At  the  complaint  of  the  great  '•  3- 
*'  men  and  commons,  (hewing  by  their  petition,  that  when  they 
*'  fell  their  grofs  wood,  of  the  age  of  twenty  or  forty  years,  or 
*•  of  a  greater  age,  to  merchants,  to  their  own  profit,  and  to  the 
**  aid  of  the  king  in  his  wars,  the  parfons  and  vicars  of  holy 
**  church  do  emplead,  and  trouble  the  faid  merchants  in  court 
*'  Chriftian,  for  the  tythes  of  the  faid  wood,  under  the  denomi- 
**  nation  oi  Jilva  cadua^  by  reafon  of  which  they  cannot  fell  their 
**  wood  for  the  real  value,  to  the  great  damage  of  themfelves  and 
"  the  realm,  it  is  ordained  and  eftablifiied,  that  a  prohibition  in 
<*  this  cafe  Ihall  be  granted,  and  upon  the  fame  an  attachment,  as 
\*  it  hath  hithert9  been," 

From 
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a  Inft.  642.  From   thefe  petitions   and  anfwers  atid  this  ftntute  it  appears 

c^x    ^    ^  plainly,  that  tlie  demand  of  tythe  of  wood,  by  virtue  of  the  con- 

Piowd.  470.  ilicution  made  in  the  feventeenth  year  of  the  reign  oi  Edward tht 

Bro.  Piohib.  Xhird,  was  at  lead  as  to  crofs  wood  an  encroachment. 

pi.  1.     Cro.  ° 

Ja.  loo. 

i  init.  643,       After  the  making  of  this  ftatute,  prohibitions  were  conftantly 
•44>  45'     granted    to-  fuits  inllituted  in  fpiritual  courts  for  tythe    of  grofs 
wood  :  but    two  quellions   frequently  arofe  ;   namely,    What  is 
grofs  wood  ?  and  of  what  age  grofs  wood  muft  be,  before  it  is  ex- 
empt'd  from  the  payment  of  tythe  ? 
a  Inft  641,       For  the  putting  of  an  end  to  thefe  quedions  it  h^s  been  long 
^4-3-^  fettled,  th:it  by  grofs  wood  is  not  meant  high  or  large  wood,  but 

la  Mod.    '  ^^^'^^  wood  as  is  generally,  or  by  the  cufiom  of  a  particulut  part 
5:^4.  of  the  country,  ufed  as  timber  ;.  and  that  all  fuch  wood,  if  it  be 

of  tiie   agfe  of  twenty    years,  is  exempted  from  the  payment  of 
tythe. 
■z  Inft.  6^2.       The  wood  of  oaken,  afhen,  and  elraen  trees,  being  univerfally 
ufed  as  timber,  it  lias  been  conft:antly  holden,  that  fuch  trees,  if  of 
the  age  of  twenty  years,  are  grofs  wood. 
2  Inft.  643.       It  was  holden  upon  great  deliberation,  notvvdthftanding  what  is 
laid  down  to  the  contrary  in  Plcivd.  470.  that  hornbeam  trees,  if 
of  the  age  of  twenty  years,  are  grofs  wood  ;  becaufe  the  wood  of 
fuch  trees  is  frequently  ufed  in  building  and  repairing. 
2  Lift.  6^3.       It  has  for  the  fame  reafon  bten  hoKlcn,  that  an  afpen  tree,  if  of 

the  age  of  twenty  year.?,  is  grofs  wood. 
Plovvd.470,       Tythe  is  in   general   due   of  beechen,  birchen,   hazel,  willow, 
Cro. Eliz.  I.  fallow,  alder,  maple,  and  white-thorn  trees,  and  of  all  fruit  trees, 
iRoifAb^r"  °^  v.'hat  age  foever  they  are-,  becaufe  the  wood  of  thefe  trees  is 
640.  pi.  5.    not  often  ufed  as  timber. 

pi.  6.    Brownl.  94. 

Hob.  219.  But,  if  the  wood  of  any  of  thefe  trees  be  frequently  ufed,  in  a 
Btowrl.  94.  particular  part  of  the  country  where  timber  is  fcarce,  in  building 
or  repairing,  tythe  is  i;ot  due  of  fuch  trees,  if  they  are  of  the  age 
of  twenty  years. 
ji  Rep.  48.  It  is  laid  down  in  divers  cafes,  that  if  a  timber  tree,  after  it  is 
Cro.  Eiiz.  qP  j.}^g  2gg  pf  t^yenty  years  decay  fo  as  to  be  of  no  ufe  for  repair- 
Ja.  100.'^°'  iiig  or  building,  tythe  is  not  due  of  the  wood  of  this  tree  j  be- 
I  Roi.  Ai)r.  caufe  it  was  once  privileged. 
640.  pi.  2. 

But  the  contrary  is  l?.id  down  infome  other  cafes. 
Sid.  ;;oo.  In  two  of  thtfe  it  is  hid  down,  that,  if  the  wood  oi  a  coppice 

I  Lev.  189.  ]^3g    been  ufually  felled  for  firin  r,  fuch  wood  fiiall  pay  tythe,  al- 
though it  ftand  till  it  be  forty  years  of  age. 
Eunb.  99.  In  another  it  is  laid  down,  that  if  the  wood  of  a  timber  tree  be 

V  The^Eul  ^°^^  ^^"^  firing?  it  is,  although  the  tree  be  of  the  age  of  twenty 
ofKent.Hii.  ycars,  liable  to  the  payment  of  tythe. 
7  G.  X. 

The  doArine  however  of  the  former  cited  cafes  has  been  con- 
firmed in  a  modern  cafe. 
iMS,  Rep.  A  bill  being  brought  for  tythe  of  the  loppings  of  timber  trees, 

wa  con  V,     which  had  been  fold  for  firing,  it  was  infided  that  this  wood,  which 
'  would 
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would  otherways  have  been  exempted  from  the  payment  of  tythes,  ^'I'c'i- 
was  liable  thereto,  becaufe  it  was  fold  for  firing  -,  and  fome  of  the  P^^^^^ 
cafes  above  cited  were  relied  upon.  *i3Q'3 

The  bill  was  difmifled  ;  and  by  Lord  Hardwlcke,  Chancellour, 

In  the  cafes  in  i  Lev.  189.  and  5/^.  300.  the  wood  in  queftion 
was  coppice  wood,  which  had  been  ufually  felled  for  firing  ;  and 
confequently  thefe  cafes  do  not  conclude  to  the  point :  becaufe 
fuch  wood  of  what  age  foever  it  be  is  tythable.  What  is  laid 
down  in  the  cafe  of  Gi'eenaway  and  The  Earl  of  Kent  is  not  now 
law;  for  in  the  cafe  oi  Bibye  and  Huxley  ^  Hll.  li  Geo.  I.  which 
was  fubfequent  thereto,  it  was  agreed,  that  tythe  is  not  due  of  the 
wood  of  a  timber  tree,  which  has  been  once  privileged  from  the 
payment  of  tythe,  although  fuch  wood  be  fold  for  firing. 

It  is  in  one  book  laid  down,  that  the  loppings  of  a  timber  tree,  Piowd,47o, 
which  are  of  twenty  years  growth,  are  exempted  from  the  pay-  r?  J.^' 
ment  of  tythe ;  becaufe  loppings  of  that  age  may  be  ufeful  in 
building. 

But  it  is  laid  down  in  divers  other  books,  that  If  a  timber  tree  Bro.  Difm; 
of  the  age  of  twenty  years  be  lopped,  tythe  is  not  to  be  paid  of  P''  1^'     - 
the  loppings,  although  they  are  not  of  twenty  years  growth  •,  for  cro.Ei.47!?, 
that  as  the  tree  is  exempted  from  the  payment  of  tythe,  the  lop-  Godb.  175. 
pings  are  likewife  exempted.  Lo^pl.  •iT* 

And  the  doctrine  of  the  latter  cited  books  was  confirmed  in  the 
cafe  of  Walton  and  Tryon. 

In  this  cafe  it  appeared,  that  the  loppings  of  the  trees,  for  the  [3  Bum's 
tythe  of  which  .the  bill  was  brought,  were  not  of  twenty  years  '^^~' J 

growth  :  but  it  appeared,  that  the  trees  were  of  the  age  of  twenty 
years,  before  they  had  ever  been  lopped.     It  was  decreed  by  Lord 
Hardivicke,    that  tythe   was   not  due  of  the  loppings ;  for  that 
if  a  tree  be  once  privileged  from  paying  tythe  the  privilege  ex- 
tends to  all  future  loppings,  of  whatfoever  age  they  are- 
It  has  been  holden,  that  although  a  tree  was  lopped,   before  iRoii.  Atr. 
it  was  of  the  age  of  twenty  years,  the  future  loppings  of  the  tree,  ^4®-  p'-  i» 
if  they  are  of  twenty  years  growth,  are  not  liable  to  the  payment 
of  tythe. 

But  in  the  cafe  of  Walton  and  Tryon^  It  was  laid  down  by  Lord 
Hard'wkke,  that  if  a  tree  was  lopped,  before  it  was  of  the  age  of 
twenty  years,  all  future  loppings,  of  how  many  years  growth 
foever  they  may  be,  are  liable  to  the  payment  of  tythe. 

It  has  been  holden,  that  if  a  tree,  which  was  privileged  from  17  Rep. -g* 
paying  tythe,  be  felled,  the  germins  that  fpring  from  the  root  of  Lifords 
the  tree,  are  likewife  privileged.  ,  **f*» 

But  in  the  cafe  of  Walton  and  Tryon,  it  was  holden,  that  all 
germins,  which  fpring  from  the  roots  of  trees  that  have  been  felled, 
are  liaWe  to  the  payment  of  tythe. 

The   wood   of  a  coppice,   which  has  ufually  been  felled  for  i  Lev.  i^; 
firing,  is  liable  to  pay  tythe,  although  the  fame  be  of  the  age  of  ^"^^  3°'* 
forty  years. 

And  in  the  cafe  of  Walton  and  Tryon,  it  was  laid  down  by 
Lord  Hardijuicke,  that  if,  when  the  wood  of  a  coppice  is  felled, 
fome    trees  growing  thereb),  which  are  of  the  ag,tt   of  twenty 
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years,  and  have  never  been  lopped,  are  lopped,  and  the  loppings 
are  promifcuoufly  bound   up   in  faggots  with  the  coppice  wood, 
tythe  muft  be  paid  of  the  whole  :   for  that  it  would  be  very  diffi- 
cult to  feparate  the  tythable  wood  from  that  which  is  not  fo,  and 
the  owner  ought  to  fuffer  for  his  folly,  in  mixing  the  latter  with 
the  former. 
xiRep.  4.S.       If  a  tree,  or  the  lopping  of  a  tree,  Is  exempted  from  the  pay- 
Liford's        ment    of  tythe,  the   bark  of  the   tree  or  lopping  is  likewife  ex- 
Freem.  334.   empted. 

The  vrorda  Jllva  cadua  are  fometimes  ufed,  as  if  they  fignlfieJ 
the  fame  as  the  word  tmderivood  :  but  the  former  words  are  of  a 
much  larger  fignification  ;  for  under  the  words  Jt/va  cadita  is  in- 
cluded every  fort  of  wood,  except  grofs  wood  of  the  age  of 
twen\y  years. 

It  appears,  from  what  has  been  already  mentioned,  that  tythe 
is  in  general  due  of  ftha  c^dtta. 
J  Roll.  Abr.       If  young  trees  are  taken  out  of  a  nurfery  in  one  pariOi,  and  fold 
637.  pi-  6.     to  be  planted  in  another  parlfli,  tythe  is  due  thereof;  elfe  the  par- 
Cro.  Cat,      ^^^  might  be  deprived  of  the  tythes  of  his  whole  parifli,  by  con- 
verting the  land  into  nuvferies. 
Hardr.  33o.       And  it  is  in  one  cafe  laid  down,  that  tythe  is  due  of  young  trees 
Gra«t  V.      taken  out  of  a  nurfery,  although  they  are  fold  to  be  planted  in  the 
*        lame  parilh. 

But,  although  it  be  in  the  general  true,  t\\2.tftlva  cadiia  is  liable 

to  the  payment  of  tythes,  yet  fuch  wood  is  under  certain  circum-. 

ftances  exempted  therefrom. 

aRoll.  Abr.       \i  ftha  cadtia  he  ufed  in  the  parifli  wherein  It   grew  to  burn 

645.  pi.  8.    Ijric'^g  fox-  the  repairing  or  necefl'ary  enlarging  of  the  houfe  of  a 

** '  ^'  parKhioner,  tythe  is  not  due  thereof. 

3  Roll.  Abr.       But,  if  fuch  wood  be  ufed    to  burn  bricks  for   enlarging   a 
€45.  pi.  10.  houfe  more  than  is  neceflary  for  the  family  of  the  parilhioner, 

tythe  is  due  thereof. 
Cro.  EU*.  It  is  laid  down  in  two  cafes,  that^/ua  cadua  Is  exempted  from 

*°9'.  the  payment  of  tythe,  when  it  is  burnt  in  the  houfe  of  an  inha- 

Lucas,  bitant  01  the  parilh  wherein  it  grew. 

Pafch.  4oEliz.  Ellis  v.  Drake,  Pafch.  14  Ja.  i.  , 

Sid.  447.  But  in   a  cafe,  not  many  years  fubfequent  to  thefc,  It  is  laid 

Tiidenv.  down,  that   fuch   wood  is  only  exempted  from  the  payment  of 

Pafch.*  tythe,  when  it  is  burnt  in  the  houfe  of  a  parifhioner,  who  occu- 

Az  Car.  I.  pies  land  in  the  parifli  wherein  it  grew. 

J  Ventr,75.   '^  ^  ^ 

Freem  335.       And  from  a  ftlll  later  cafe  it  may  be  Inferred,  that  fuch  wood  is 

Anon.Mich.  pj^iy  exempted  from  the  payment  of  tythe  when  it  is  burnt  in  the 

houfe  of  an  occupier  of  land  in  the  parKh  in  which  it  grew  for 

the  neceflary  ufe  of  his  family ;  for  it  is  therein  laid  down,  that  if 

the  wood  be  ufed  for  drying  hops,  of  which  the  parfon  has  no  be- 

rieat,  his  tythe  of  hops  having  been  fet  out  before  the  hops  were 

dried,  tythe  muft  be  paid  thereof. 

1  Roll.  Abr.       If  an  occupier  of  land,  in  a  parifli  where  tythe  of  wood  and 

Ld*  Raym,    ^Y^^^^  ^^  ^om  are  both  due  to  the  fame  perfon,  yxizfilva  cadua,  for 

»jo.       '   inclofing  his  own  corn-land,  which  lies  in  tlic  f  arUh  wherein  the 

10  wootl 
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•wood  grew,  tythe  is  not  due  of  the  wood  ;  becaufe  this  is  ufsd 

for  the  prefervation  of  corn  whereof  tythe  is  due. 

But,  if  fuch  wood  be  ufed  for  inclofiiig  the  corn-land  of  another  iJ^-urd  ^4^ 
perfon,  tythe  is  dn-^  thereof  j  notwithftanding  the  perfon,  who  is  ^'°''«-^'S''  »• 
entitled  to  the  tythe  of  the  WvOod,  is  likewife  entitled  to  the  tythe 
of  the  corn  grown  upon  the  land  inclofcd. 

If  the  tythe   of  hops   and   the  tythe  of  wood  are  both  due  to  Frecm.  334, 
the  fame  perfon,  tythe  is  not  due  oifihn  cadua  ufed  in  poling  the  ^i"". 
hops  :  becaufe  the  tythe  of  the  hops  is  increafed  by  the  ufe  of  the 
poles. 

Tythe  is  not  due  oi  filva  cadua,  ufed  in  making  or  repairing  carts  G  l^f.  93. 
or  ploughs  to  be  ufed  in  hufbandry  in  the  p^irifh  wherein  the  wood  Aeon. 
grew :  becaufe  by  the  ufe  of  the  carts  and  ploughs  the  tythes  o£ 
other  things  are  increafed. 

5.  Of  divers  other  Things. 

It  is  laid  down  in  one  book,  tiiat  tythe  is  to  be  paid  of  acorns,  11  Rep.  49; 
although  the  trees    upon   which  they  grew  would  not  be  liable  ^'^>rd"« 
to   the   ptayment  of    tythe  :  becaufe  the  acorns  are  an    annual  ^^*' 
increafe. 

But  in  two  other  books  It  is  laid  down,  that  tythe  is  not  due  of  '-'""t  Repr 
acorns,  unlefs  they  are  gathered  and  fold.  f f- , 

All  kinds  of  flowers  and  roots,  whether  they  grew  In  a  garden  Lir  i^ep. 
or  a  field,  are  liable  to  the  payment  of  tythes.  ^4'?- 

.  .  ,  ,    .  .  Sile'scafe* 

Fruit  of  every  kind,  although  it  grow  upon  a  tree  in  the  hedge  z  inft  '.it. 
of  a  field,  is  liable  to  the  payment  of  tyihe.  Bunb    184. 

Furze  is  not  liable  to  the  p?.yment  of  tythe,  if  it  be  burnt  in  the  '  itr.  Rep, 
houfe  of  a  parilhloner,  who  occupies  land  in  the  parifn  wherein  |''^*   ^ 
it  grew.  .    .     .  ,  ComeTfd? 

But  if  furze  be  fold,  it  is  liable  to  the  payment  of  tythe.  Ibid. 

If  a  man   gathei   green  peas  to  eat  in  his  houfe  tythe  is  not   1  Roll.  Abf. 
4ue  thereof.  647.  pi.  u. 

But,  if  a  man  gather  green  pe^s,  to  fell  or  to  feed  hogs  with,  1  Roll.  Abr. 
they  are  liable  to  the  payment  of  tythe.  ^47-  pi-  i2» 

In  one  modern  cafe.  It  feems  to  have  been  the  opinion  of  the  Bunb.  10. 
court,  that  turnips  are  only  liable  to  pay  tythe,  when  t!iey  are  ^",',^"^^' 
<irawn.^  ^  ^       Hii.^ai. 

But  in  a  more  modern  cafe  it  was  holden,  that  although  turnips  Bunb  14. 
are  not  drawn,  but  are  fed  oT  the  grcund,  tythe  is  due  thereof,  in  Swinfen  v^ 
cafe  they  arc  eaten  by  unprofitab'e  cattle.  ?'g  ^x 

So,  it  hath  been  holden,  that  tythes  are  due  for  turnips  fowed  C"""*  *• 
after  corn,  and  eaten  by  unprofitable  cattle.]  Bum's  eI'Im'^S* 

(D)  Of  what  Things  a  mixed  Tythe  is  due.  .  . 

SUCH  tythe,  as  arifes  from  a  beaft,  bird,  or  fowl,  is  called  a  mix-  «  ^n'^-  6^«>' 
ed  t|the,  ^r..u.Ab^, 

3A2  Pirers    ^' 
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a  inft.  6ii.      DIveYs  things  are  by  the  ecclefiaftlcal  law  liable  to  the  pay* ' 
4  Mod.  344.  nient  of  a  mixed  tythe,  which  by  the  common  law  are  not. 

The  defign  under  this  head  is  to  Ihejv,  of  what  things  a  mixed 
tythe  is  due  at  the  common  law. 
,1  Roll.  Abr.       In  doing  this  it  will  appear,  that  fome  things,  which  are  in 
635.  C.pi.3.  general  exempted  therefrom,  become  by  cuftom  liable  to  the  pay* 
Cto.  Car. '    nient  of  a  mixed  tythe. 
339.     I  Vent,  s- 

3  Rbll.  A'or.       It  will  alfo  appear,  that  fome  things,  v/hich  are  in  general      j 
€45  pi.  14.  liable  thereto,  are  under  particular  circumftances  exempted  from     I 

pi.  16.  ,  '  r  ■         ^  ^  ' 

'  the  payment  or  a  mixed  tythe. 

3  Roll.  Abr.       But  wherever  any  fraud  is  ufed  to  bring  a  thing  under  a  cir- 
6  6*''/'^    cumftance,  by  reafon  of  which  it  would,   if  it  had   come  fairly 
thereunder,  have   been  exempted  from  the  payment  of  a  mixed 
tythe,  it  is  byfuch  fraud  rendered  liable  thereto. 

As  it  would  be  tedious  to  enumerate  all  the  things  which  are 
liable  to  the  payment  of  a  mixed  tythe,  only  thofe  (hall  be  men- 
tioned  concerning  the  tythe  of  which  fome  queftion  has.  arifen  :    Jj 
but  from  thofe  which  fhall  be  mentioned,  it  may  be  eafily  colleif^-    1 
•ed  of  what  other  things  a  mixed  tythe  is  due. 

I.  Of  the  Young  of  a  Beaft. 

It  Is  In  general  true,  that  tythe  is  due  of  the  young  of  a  beaft, 

which  is  notferce  naturtz. 
Bro.  Dlfm.         But  tythe  is  not  due  of  the  young  of  a  hound,  an  ape,  or  of  any 
pl.  20,  beaft  which  is  kept  only  for  pleafure. 

ainft.  651.       Tythe  is  not  due   of  the  youn^  of  a  deer;  for  a  deer  is  fera 

tiatura:. 
s  Roll.  Abr.       And  for  the  fame  reafon,  tythe  is  not  due  of  the  young  of  a 
^}'^-^'         coney. 

pi.  3.  Cro.  J 

Car.  339.     I  Vcntr.  5. 

2.  Of  the  Eggs  and  Young  of  a  Bird  or  Fowl. 

I  Roll.  Abr.       It  is  in  general  true,    that  tythe  is  due  of  the  young  of  a 

^P.  Wait*    ^'"^^  °''"  ^^^^  which  is  wot  fern  natiirsy  unlefs  the  eggs  of  the  bird 

463.  or  fowl  have  before  paid  tythe, 

Bro.  DUin.        But  tythe  is  not  due  of  the  eggs  or  young  of  a  bird,  or  fowl, 

pl.  ao.         which  is  kept  only  for  pleafure. 

Moor,  599.        Tythe  is  not  due  of  the  eggs  or  young  of  a  partridge  or  phea- 

463'.     ""''    f^"^ »  -because  thefe  2Xtferx  natura. 

3  Roll.  Abr.       If  a  man  keep  pheafants,  whofe  wings  are  clipped,  in  an  in- 

636.  pl.  5.  g]QCe(i  wood,  and  from  their  eggs  hatch  and  bring  up  young 
pheafants,  tythe  is  not  due  of  the  young  pheafants,  although 
none  were  paid  of  the  eggs  :  becaufe  the  old  pheafants  are  not 
Teclaimed,  and  would  go  out  of  the  inclofure,  if  their  wings  were 
not  clipped. 

Mow,  599.       It  was  heretofore  holden,  that  neither  the  eggs  nor  young  of  a 

Huston  V.  turkey  are  liable  to  the  payment  of  tythe  5  becaufe  turkies  are 
fer£  nature* 


But  it  was  holden  in  a  modern  cafe,  that,  as  turkies  are  at  this  ^  p*  Wms. 
day  as  tame  as  hens  or  any  other  poultry,  tythe  is  due  of  the  eggs  cari'eton  v. 
or  young  of  a  turkey.  Brightweil* 

Tythe  is  not  due  of  young  pigeons,  in  cafe  they  are  fpent  in  ^  '^^'''  ^^''' 
the  houfe  of  the  occupier  of  land  who  breeds  them.  J'^'    *|  ^^ 

I  Ventr.  5.     z  Mod.  77.     12  Mod.  47. 

But,  if  young  pigeons  are  fold,  tythe  is  due  thereof.  i  roH.  Abr. 

644.  Z.  pi.  5.  pL  6« 

3.   Of  Wool. 

If  a  man  pay  the  tenth  lamb  as  tythe  at  Alarh-tldey  and  at  Mid'  '  ^'=''-  Abr. 
Jtimmer  fhear  the  other  nine  lambs,  tythe  is  due  of  the  wool ;  for   y^'     * 
although  there  were  only  two  months,  between  the  time  of  pay-  i>unb.  90. 
ing  the  tythe  lambs,  which  were  not  (horn,  and  the  {hearing  of 
the  refidue,  there  is  a  new  increafe. 

If  a  man  fhear  his  (heep  about  their  necks  at  Michaelmas^  to  i  Roll.  Abr. 
preferve  their  fleeces  from  the  brambles,  tythe  is  not  due  of  the  ^^'^'  P'**^* 
wool :  for  it  appears,  that  this,  it  being  done  before  their  wool 
is  rhuch  grown,  could  not  be  done  for  the  fake  of  the  wool. 

If  a  man,  after  thejr  wool  is  much  grown,  (hear  his  (heep  about  i  Roll.  Abr. 
their  necks,  in  order  to  preferve  them  from  vermin,  tythe  is  not  ^'^^'  P'"  ^^"^ 
due  of  the  wool. 

If  a  man,  a  little  before  (hearing-time,  cut  dirty  locks  of  wool  1  Roll.  Abr. 
from  his  (heep,  in  order  to  preferve  them  from  vermin,  tythe  is  ^^-  P^  ^7- 
not  due  of  the  wool. 

But  if  in  either  cafe  more  wool,  than  ought  to  have  been  cut  i  Roll.  Abr. 
ofF,  be  fraudulently  cut  off,  tythe  is  due  of  the  wool.  ^'^J"  ^\  \^^ 

It  is  laid  down  in  one  cafe,  that  tythe  is  not  due  of  the  wool  of  Lut.  Rep. 

a  (heep,  killed  to  be  fpent  in  the  houfe,  or  of  the  wool  of  a  (heep  V' ^^2^1^! 
u-   u    J-         r  -.r  If  bcot,  Pafch. 

which  dies  or  itielr.  3Car.  1. 

But  in  another  cafe,  a  few  years  after,  it  is  laid  down,  that  ^  R""-  -Abr. 

tythe  is  due  of  the  wool  of  a  (heep,  killed  to  be  fpent  in  the  otntv  SaU 

houfe.  vin,    Pafch.    14  Car.  i. 

[Tythe  of  the  wool  of  lambs  is  due,  though  the  parfon  may  Carthew  v. 
have  received  the  tythe  of  the  lambs  in  their  wool.]  -^sxivc^  tHil^ln^, 

4.   Of  divers  other  Things. 

Fi(h  taken  out  of  a  pond,  or  an  inclofed  river,  are  liable  to  the  [This  it  by 
payment  of  tythe.  deaT.""' 

But  no  tythe  is  due  of  (i(h  taken  out  of  the  fea,  or  an  open  ri-  Noy,  io2. 
ver,  although  they  are  taken  by  aperfon  having  afeveral  fifliery;  6.^°'pif'"^* 
becaufe  fifli  zxtfera  natiira,  pi.  6.  pi.  7.  Cro.  Car.  339.    1  Lev.  179.    sid.  '^^%^ 

Honey  and  bees-wax  are  liable  to  the  payment  of  tythe.  Fitz.  N.  B. 

51.     I  Roll.  Abr.  635.  C.  pi.  1.     Cro.  Car.  559, 

But  wherever  tythe  of  the  honey  and  wax  of  bees  has  been  Cro.  Car. 
paid,  no  tythe  is  due  of  the  bees.  404-  Anom. 

Tythe  is  not  due  of  the  milk,  fpent  in  the  houfe  of  a  farmer ;  Ld.  Raym. 
in  cafe  the  houfe  itand  in  the  parilli,  wherein  the  cows  are  milked.    ^'?*  ^f"'^^ 

.-'-      -  ~  -  Vi  Lowthw » 
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(E)    To  whom   Tythe   is    in    the   general   to   be 

paid. 

»  Pep  45.  tT  is  laid  down  in  divers  books,  that  only  fpiritual  perfons  were 
Cro^t''^ir'^'  ^*  ^^^  connmcn  iaw  capable  of  receiving  tythes;  becaufe  tythes 
»-.-3.  S-.9.     ^re  an  ecclefu'tical  inheritance. 

763,     Hob.  2^6. 

a  'ipp.  4.4-.  As  a  layman  had  not,  before  tl^e  32  //.  8.  c.  7.  any  remedy  in 
^  Iv-  643.  ^j^g  ^^^.  ^£  fuVjtj-a^^ion  of  tythe,  it  follows  that  a  layman  was  not 
512.  '.It  the  common   law   capao'c  of  acquiring  a  right  to  tythe  j  tor 

wherevi-r  there  is  a  right,  there  muft  be  a  remedy  for  the  re- 
cc  very  thereof. 
Cro.  T''z.  The  king  was  indeed  at  the  common  law  capable  of  receiving 
*93'  59:^*  tythes,  '"»ecaufe  he  is  perfona  mixta ;  but  he  could  only  receive  them 
%  Rep.  44.  in  h  s  fp^rirual  capacity,  and  not  as  belonging  to  a  manor. 
«  Rep.  44.  It  is  lad  down,  that  the  king's  grantee,  although  a  layman,  was 
v;'*'^h  r^  at  the  conmon  law  capable,  by  virtue  of  the  king's  prerogative, 
terscai'^.      of  receiving  tythe. 

J  Roll.  Abr.       But  It  feems  to  be  the  better  opinion,  that  as  the  king  himfelf 
eqc.  J  p^  2    jg  Qj^'y  capable  of  receiving  tythe  in  his  fpiritual  capacity,  and  not 
'  ■*       by  virtue  of  his  prerogative,  the  capacity  of  receiving  tythe,  being 
perfonal,  cannot  be  conveyed  to  a  layman. 
Cro.  Ellz.  A  layman  could  at  the  common  law  have  prefcribed,  that  in 

599-  76?'  confideration  of  an  annual  fum  of  money  to  be  paid  to  the  parfon, 
pi  i.  pi.  c.  fo*"  ^^'  tythes  arifing  within  a  manor,  he  was  entitled  to  the 
a  Rep.  44.    tenths  of  all  corn  growing  in  the  manor. 

1  Inft.  159.  At  this  day  a  laymian  is  capable  of  receivlnjj  tythes  *,  for  the 
It  Rep.  13.  tythes  belonging  to  many  churches,  and  fome  portions  of  tythes, 
lOQ^  '^*  which  upon  dilfolution  of  monafteries  were  by  divers  ftatutes  veil- 
ed In  the  crown,  are  become  lay-fees,  and  have  all  the  properties 
of  temporal  inheritances. 
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(F)  To  whom  parochial  Tythes  are  to  be  paid. 

sTnft.  641.  T)EFORE  the  decretal  epiftle  of  Pope  Innocent  the  Third,  which 

^53-  ■■-'  was  written  about  the  year  1200,  and  which,  from  its  being 

pi.  11.,    *    ^2ted  at  Lateran^.  has  been  often   miftaken  for  a  decree  of  the 

Hob.  296.     council  of  Lateran  holden  not  many  years  before,  parochial  tythes 

were  not  appropriated  to  any  fpiritual  perfon  in  particular  :  but  it 

was  In  the  power  of  every  perfon,  to  pay  tythes  to  fuch  fpiritual 

perfon  or  corporation  as  he  pleafed. 

slaft.  641.       By  that  epiftle,  which  laments  the  inconveniencles  arlfing  from 

this  power,  it  was  direded,  that,  for  the  time  to  come,  the  tythes 

of  all  pariflies  (hould  be  paid  to  the  perfons  having  the  cure  of 

fouls  in  the  refpeftive  parilhes,  who  were  called  re£lors. 

9iL  That  epiftle,  which  would  not  have  been  in  itfelf  obligatory, 

being  founded  in  reafon  and  juftice  was  well  received,  and  foon 

became  part  of  the  law  of  the  iand  j  and  in  confequeace  thereof 

tenors 
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rectors  became  entitled  to  all  the  tythes,  except  portions  of  tythes, 
arifing  in  their  rtfpcdb've  parifhes. 

As  many  advowfoiis  had,  before  that  decretal  epiftle  was  writ-  Spelm.  ling, 
ten,  been  granted  to  divers  religious  perfons,  as  to  abbots,  prior3,  W°rks,i37. 
Tingle  deans  and  fingle  prebendaries,  and  their  fucceflbrs,  the  prac- 
tice of  collating  themfeives  to  the  churches  thereto  belonging,  and 
of  undertaking  perfonally  the  cure  of  fouls,  was  for  the  fake  of 
keeping  the  tythes  in  their  own  h.inds  fooii  after  introduced.  As 
this  practice  was  followed  by  their  fucceflbrs,  the  tythes  of  many 
pariihes  were  kept  perpetually  in  their  own  hands.  In  procefs  of 
time,  in  order  to  avoid  a  multiplicity  of  inftitutions  and  induc- 
tions, fuch  perfons  obtained  licences,  that  tliey  and  their  fuccef- 
fors  might  be  perpetual  incumbents  of  the  churches. 

In   this  way  appropriation  to  churches  began:  but  churches  Spelm. Eng. 
wei'e  at  that  time  only  appropriated   to  fuch  fingle  fpiritual  per-  Works,i3S. 
fons,  as  did  in  perfoii  adminiller  the  facraments  and  perform  other 
divine  fervice. 

Deans  and  chapters  afterwards  obtained  licences,  for  the  ap-  Ibid. 
propriation  of  churches  belonging  to  their  advowfons  :  but  as 
they,  being  a  body  corporate,  could  not  jointly  do  the  duty  of  a 
parifti  prieft,  and  as  no  one  in  particular  was  bound  to  do  it,  a 
deputy,  called  a  vicar,  was  appointed  under  their  common  feal  to 
do  that  duty  :  but  the  perfon  fo  appointed  was  ufuallya  member  of 
the  fpiritual  corporation  to  which  the  church  was  appropriated. 

The  practice  of  appointing  vicars  being  once  introduced,  prior-  Ibid. 
efles  and  nuns  obtained  th.;  hke  licences  for  the  appropriation  of 
the  churches  belonging  to  thoir  advowfons;  and  they  likewife  ap- 
pointed vicars,  and  took  the  profits  of  the  advowfons  to  themfeives. 

Encouraged  by  thefe  examples  the  abbots,  priors,  fingle  deans  Ibid, 
and  fingle  prebends,  who  had  before  performed  divine  fervice  in 
perfon,  likewife  appointed  vicars. 

It  feems  probable,  that  vicars  were  not  at  firft  endowed  with 
any  part  of  the  tythes  belonging  to  their  refpe£live  churches,  but 
received  a  certain  yearly  fum  of  money,  by  way  of  a  falary  ;  and  it 
appears,  that  the  fum  received  by  fome  vicars  was  very  fmall. 

For  by  the  15  R.  2.  c.  6.  after  reciting,  that  divers  damages  and 
hindrances  have  happened,  and  daily  do  happen,  to  the  parifhioners 
of  divers  places  by  the  appropriation  of  the  benefices  of  fuch  places, 
it  is  agreed  and  aflcnted,  "  That  in  every  licence,  from  henceforth. 
**  to  be  made  in  the  Chancery,  of  the  appropriation  of  any  parilli 
**  church,  it  (hall  be  exprefsly  contained  and  comprifed,  that  the 
**  diocefan  of  the  place  upon  the  appropriation  of  fuch  churches 
*^  {hall  ordain,  according  to  the  value  of  fuch  churches,  a  con- 
**  venient  fum  of  money,  to  be  paid  and  diftributed  yearly,  of  the 
**  fruits  and  profits  of  the  fame  churches,  by  thofe  that  (hall  have 
**  the  faid  churches  in  proper  ufe,  and  by  their  fucceflbrs,  to  the 
•'  poor  parllhioners  of  the  faid  churches,  in  aid  of  their  living  and 
**  fuflenance  lor  ever  \  and  alfo  that  the  vicar  be  well  and  fufii- 
**  ciently  endowed." 

Afterwards  by  the  4  H.  4.  c.  12.  It  is  ordained,  "  That  from 
5*  henceforth  in  every  church  appropriated,  ox  to  be  appropriated, 
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**  a  fecular  petfon  be  ordained  perpetual  vicar,  caiionically  infti* 
««  tuted  and  induced  to  the  fame,  and  convenably  endowed  by 
*«  the  difcretion  of  the  ordinary,  to  do  divine  fervice,  to  inform 
«  the  people,  and  to  keep  hofpitality  there  ;  and  that  no  religious 
*'  perfon  be  in  anywife  made  vicar  in  any  church  appropriated, 
*«  or  to  be  appropriated,  for  the  time  to  come." 

As  it  is  only  provided  by  the  4  H.  4.  c.  12.  that  vicars  fliall  be 
cndovi'ed  at  the  difcretion  of  the  ordinary,  it  has  of  courfe  hap- 
pened, that  the  right  of  a  vicar  to  tythes  is  very  different  in  dif- 
ferent parifhes. 
Crc.  Ellz.         In  divers  parifhes,  the  vicars  are  only  endowed  with  fome  par- 
^R^'ii  Ab     ticiil^r  tythes  arifmg  in  their  refpedlive  parifhes. 

335-  pi.  6. 

%  Roll,  Abr.       In  other  parifhes,  the  vicars  are  endowed  with  all  tytlijps  arifing 
335'  pi-  !•    in  their  refpettive  parifhes,  except  fuch  as  are  referved  in  the  deeds 
of  endowment. 

In  other  pariflies,  the  vicars  are  endowed  with  all  fmall  tythes 
arifmg  in  their  refpecStive  parifhes. 
Cro.  Eliz.         It  follows,  that  as  the  right  of  a  vicar  to  tythes  always  de- 
^33'  pends  upon  the  endowment  of  his  vicarage,  he  ought,  whenever 

£unb.  ^'-jV'  bis  right  is  queflioned,  to  fhew  himfelf  entitled  by  endowment 
yj.   169.      to  the  tythe  he  claims. 

i  Keb.  729.       But,  although  a  vicar  cannot  produce  the  deed  of  endowment, 
Buiib.  7.       i£  ijg  (,jij^  fhew,  that  he  and  his  predecefTors  have  conflantly  re- 
^'  ceived  the  tythe  by  him  claimed,  this  is  evidence,  that  he  has  a 

right  by  endowment  to  tythe. 
Hardr.  529.       In  many  deeds  of  endowment  of  vicarages  a  power  is  referved 
Tvviffe  V.      j.g  ^Y\Q  archbifhop,  to  increafe   che  tythes  of  the  refpeftive  vicar- 
ages ;  and  if  fuch  power  be  not  referved,  an  augmentation  of  the 
tythes  may  be  made  with  the  confent  of  or  upon  citing  all  par- 
ties, but  not  without  notice  or  citation. 
ibid.  '       In  confequence  of  this  it  has  been  holden,  that  if  a  vicar  and 

his  predecelfors  have  for  a  long  time  received  a  tythe,  which  they 
were  not  entitled  to  under  the  deed  of  endowment,  this,  although 
the  deed  of  augmentation  be  not  produced,  is  evidence,  that  the 
vicarage  has  at  fome  time  been  augmented  with  the  tythe. 
1^  Rep.  13.  Upon  the  difTolution  of  monafteries,  the  tythes  of  all  churches 
Hob.  308.  appropriated  to  the  monafteries,  and  all  portions  of  tythes  belong- 
ing to  them,  were  by  divers  ftatutes  veiled  in  the  crown. 

Much  the  greater  part  of  thefe  tythes  have  been  fince  granted 
in  fee  by  the  crown. 

All  tythes  fo  granted,  except  fuch  as  have  been  fince  given  to 
the  refpe£live  churches,  are  at  this  day  due  to  the  grantees  of  the 
crown,  who  are  called  impropriators. 
[Thatacu-       It  is  in  general  true,  that  a  chaplain,  or  a  curate,  is  not  en- 
S^es    titled  to  tythe._ 
was  deteriiiincd  in  the  Exchequer  in  1790,  in  Chamberlalne  v.  Humphreys.] 

Litt.  Rep.  A  fuit  being  brought  for  tythes  by  a  chaplain  to  a  chapel  of 

>ji.  Anon.    eafe_^  which  was  neither  prefentative  nor  donative,  it  was  holden, 
that  he  was  not  entitled  to  any  tythe. 

*  It 
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It  was  infifted,  that  by  the  cuftom  of  the  pariih,  the  curate,  af*  Noy,  15. 
ler  being  appointed  by  the  rector,  was  entitled  to  divers  kinds  of  ^°'^  "■  Bra- 
tythes  :  but  it  was  holden,  that  thefe  could  not  be  due  to  him  ;  ^^^^^' 
becaufe  the  re6lor  might  remove  him  at  pleafure.  Price'  v. 

Pratt. 

A  bill  being  brought  by  a  perpetual  curate  for  the  recovery  of 
divers  fmall  tythes,  it  appeared,  that  the  chapel,  of  which  he  was 
curate,  was  annexed  to  the  church  of  Hemels  Hempjlead ;  that  he 
was  nominated  thereto  for  life,  by  the  vicar  of  Hemels  Hempjlead^ 
who  in  the  inftrument  of  nomination  had  given  him  the  fmall 
tythes  of  the  chapelry,  with  a  power  to  fue  him  for  the  fame  in 
the  vicar's  name;  and  that  he  was  licenfed  by  the  bifliop.  It 
was  holden,  that  the  plaintiff  had  no  right  to  the  tythes,  becaufe 
he  had  not  a  permanent  interefl  in  them  ;  for  that  an  appoint- 
ment to  a  curacy,  although  exprefsly  made  for  life,  is  revocable 
by  the  common  law  without  any  caufe  being  fliewn,  and  by  the 
ecclefiaftical  law  upon  good  caufe  being  (hewn. 

But  a  curate,  who  comes  in  by  inftitution  from  the  ordinary, 
may  be  entitled  to  tythes. 

An  impropriator  gave  the  tythes  of  a  parifh,  all  which  belonged  ^  Ch.  Ca, 
to  his  reclory,  by  will  to  the  maintenance  of  the  minifler  of  the  p^   3i' 
parifh  for  ever ;  but  did  not  give  either  the  tythes,  or  the  power  ouifieid.' 
of  nominating  the  minifler,  to  any  perfon.     This  devife  being 
void  in  law,  becaufe  it  was  to  no  certain  perfon,  the  heir  at  law 
nominated  A.  to  be  the  minifler.     Afterwards  upon  the  fuppo- 
fition  of  a  lapfe  to  the  crown,  B.  was  prefented,  inftituted,  and 
indu(5led.     A  queflion,  to  whom  the  tythes  of  the  parifh  belong- 
ed, coming  before  a  court  of  equity,  it  was  decreed,   that  as  B. 
came   in  by  inftitution  from  the  ordinary,  akliough  he  was  not, 
ftri£tly  fpeaking,  either  reclor  or  vicar,  they  were  due  to  him. 

Perfonal  tythes  are  to  be  paid  in  the  parifh  wherein  the  perfon  Sheph.  Abr, 
who  is  to  pay  them  lives.  ^ois- 

If  cattle,  for  which  an  agiftment  tythe  is  due,  have  been  fome-  Bro.  Difm. 
times  depaftured  in  one  parifh,  and  at  other  times  in  another,  ?••  J^* 
tythe  muft  be  paid  in  each  parifli,  in  proportion  to  the  time  they 
were  therein  depaftured. 

By  the  2  Ed.  6.  r.  13.  §  3.  it  is  enacted,  "  That  every  per- 
**  fon,  which  fhall  have  any  beafts,  or  other  tythable  cattle, 
*'  going,  feeding,  or  depafturing  in  any  wafte  or  common,  where- 
*'  of  the  parifh  is  not  certainly  known,  fhall  pay  tythes  for  the 
**  increafe  of  the  faid  cattle  to  the  parfon,  vicar,  proprietor, 
*'  portionary,  owner,  or  other  their  farmers  or  deputies  of  the 
*'  faid  parifh,  hamlet,  town  or  other  place,  where  the  owner  of 
*<  the  faid  cattle  dwelleth." 

The  tythe  of  lambs  is  to  be  paid-in  the  parifh  wherein  the  fheep  Bunb.  139. 
yean,  although  the  fheep  have  been  fed  in  two  or  more  parifhes. ,    ^°y^  ">• 

12  Mod.  497. 

No  predial  tythe,  which  would,  if  the  corn  or  other  thing  from  i  Roll.  Abr. 
which  it  arifes  had  been  fevered  before  the  death  of  the  re6tor  or  ^V\(}'  V 
yitar  of  the  parifh,  have  been  due  to  the  ret^or  or  vicar,  is  due  ^  "  ''*  ** 

to 
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to  the  executor  of  the  re£lor  or  vicar :  but  the  pcrfonj  who  fuc- 
ceeds  to  the  benefice,  is  entitled  thereto. 

(G)    To  whom   extraparochial  Tythes  are   to   be 

paid. 

2lnft.  647.     A  LL  tythes,  arifing  in  an  extraparochial  place,  are  by  the  canon 

^*-  law  to  be  paid  to  the  bifhop  of  the  diocefe,  in  which  the 

place  lies. 

Bro.  Difm.  But  by  the  common  law  all  fuch  tithes  are  to  he  paid  to  the 
pi.  10.         ,  •  '  ^ 

I  ft  ^.^    kuiGf. 

2  inlt.  647.  o 

a  Roli.  Abr.  657.  pi.  z.  pi.  5. 

^nte,  p.  64.  As  the  appropriation  of  tytnes,  in  confequence  of  the  decretal 
Cio.  Eii«.  epifile  of  Pope  Innocent  the  Third,  extended  only  to  parochial 
^    ■  tythes,  all  the  tythes  of  e.xtraparochial  places  continued  to  be  due 

to  the  king. 

And  confequently  all  extraparochial  tythes,  of  which  no  grant 

has  been  made,  are  at  this  day  due  to  the  king. 

(H)    Of  the   Right  to  a  Portion  of  Tythes  in  a 

Parifli. 

./fj.ff,  p.  64.   "DEFORE  the  tythes  of  parifhes  were,  in  confequence  of  the 
2  infh  6  I.   J_)  decretal  epiftle  of  Pope  Innocent  the  Third,  appropriated  to  the 
""  '  ^  ■    pcrfons  having  cure  of  fouls  in  the  refpetftive  parifhes,  it  was  a 
common  practice,  to  grant  the  tythes  of  a  whole  manor,  or  of  a 
particular  farm,  to  any  fpiritual  perfon,  or  to  any  fpiritual  cor- 
poration, and  to  his  and  their  fucceflbrs. 

A  Hop  was,  by  the  appropriation  of  parochial  tythes,  put  to 
this  pra£tice :  but  as  the  right  to  tythes,  which  had  been  before 
thus  granted,  continued  in  the  fpiritual  perfon  or  corporation,  and 
in  his  and  their  fucceflbrs;  (the)  tythes  thus  granted,  in  order  to 
diftinguiih  them  from  the  other  tythes  of  the  parifh,  have  been 
always  called  portions  of  tythes. 

Some  portions  of  tythes  do  at  this  day  continue  in  the  hands  of 
the  fucctflbr  to  the  fpiritual  perfon  or  corporation  to  whom  they 
were  at  firft  granted. 

Others,  which  came  to  the  crown  upon  the  diflblution  of  mo- 
nafteries,  are  at  this  day  in  the  hands  of  the  king,  or  the  grantees 
of  the  crown, 
a  Inft.  641,  Hence  it  frequently  happens,  that  a  fpiritual  perfon  has  a  right 
64a.  653.  ^Q  ^  portion  of  tythes,  in  a  parifli  of  which  he  is  neither  reftor 
nor  vicar;  and  that  an  impropriator  h?s  a  right  to  a  portion  of 
tythes,  in  a  parifti  of  which  he  is  not  impropriator, 

( I  )    By  whom  Tythe  is  to  be  paid. 

Por*'''v*^'**  T'^  ^^^  ^^^"  holden,  that  the  owner  of  the  cattle  is  liable  to  pay 

■Wri^t'"l  ^^^  ^y*^^  ^"^  ^0^  depalluring  them. 

Pafch.    J  3  Car.  a.  But 


But  in  a  modern  cafe  in  the  court  of  Exchequer  it  was  holden,  Eunb,  3. 
that  only  the  occupier  of  the    land    is  liable  to  pay  tythe  for  Undprwooi 
depafturing  cattle  j  although    the  cattle   are   the   property  of  a  hu.  zc.\ 
(Iranger.  [^ij^^-] 

And  in  a  note  at  the  bottom  of  the  latter  cafe  it  is  faid  to  have 
been  fettled,  in  the  cafe  of  Fi/her  and  Lemati^  M.  7G.  i.  that 
in  general  only  the  occupier  of  the  land  is  liable  to  an 
agiftment  tythe  :  but  that  in  the  cafe  of  a  common,  the  owner  of 
the  cattle  is  liable  thereto  ;  becaufe  the  owner  of  tlie  foil  has  no 
profit  from  depafturing  the  cattle. 

It  is  laid  down  in  one  cafe,  that  tlie  perfon  who  buys  corn  of  the  Noy,  T50. 
crower,  is  not  liable  to  pay  the  tythe  thereof:  bccauft:  he  may  ^^'"^*  . 
not  be  known  to  the  pari.^n.  ^^  EU^, 

But  it  is  in  another  c  ife  hid  down,  that  the  vendee  of  Handing  Cro.  Ta. 
corn  is  liable  to  pay  the  tythe  thereof.  36^-  Moyie 

V.  Ewer,  Mich.  lo  Ja.  j. 

And  the  latter  feems  to  be  the  better  opinion  ;  for  in  two  other  Brown,  ?^. 
cafes  it  is  laid  down",  that  the  vendor,  who  after  felling  his  corn  ^^^'j^  "■  ^'^" 
had  fevered  it  by  order  of  the  vendee,  fhould  pay  tythe  thereof;  2  Buiiir. 
becaufe  it  was  fold  in  a  fecret  manner.  1S4. 

From  whence  it  may  be  fairly  inferred,  thnt,  if  the  corn  had 
been  fold  in  an  open  manner,  the  vendee  would  have  been  liable 
to  pay  tythe  thereof. 

(K)  WhatTythes  are  to  be  deemed  fmall  Tythe?. 

A  S  the  vicars  are  in  many  parilhes  endowed  with  all  fmall 
•**■  tythes,  queftions  frequently  arife,  whether  the  tythes  of  cer- 
tain things  are  fmall  tythes. 

But  fuch  queftions  can  only  arife  concerning  things  of  which 
a  predial  tythe  is  due  *,  for  it  is  univerfally  agreed,  that  every  per- 
fonal,  and  every  mixed  tythe,  is  a  fmall  tythe. 

It  was  the  opinion  of  Holty  Chief  Juftice,  that  in  order  to  dif-  12  Mod. 41. 
tinguilh,  whether  the  tythe  of  a  particular  thing  be  a  great  or  Wharton  v. 
imall  tythe,  regard  mull  be  had  to  the  place  where  the  thing  from  ,65?  ^^^'' 
which  it  arifes,  grows :  for  that  if  corn  grow  in  a  garden  the  tythe  sitin.  341. 
thereof  is  a  fmall  tythe  -,  and  vice  verfa,  that  if  a  thing,  the  tythe 
of  which  is  in  general  a  fmall  tythe,  grow  in  a  field,  the  tythe 
thereof  is  a  great  tythe. 

But  it  was  holden  by  the  opinion'  of  the  other  Juftices,  Eyrr, 
Dolbeny  and  Gregory^  tliat  the  nature  of  the  thing,  from  which 
the  tythe  arifes,  is  only  to  be  confidered  j  and  that  the  tythe  of 
corn,  although  grown  in  a  garden,  would,  agreeably  to  what  is 
laid  down  in  Moor  909.  be  a  great  tythe. 

It  was  however  faid  in  this  cafe  by  Dolben  and  Gregory^  that 
if  a  thing,  the  tythe  of  which  is  in  general  a  fmall  tythe, 
ftiould  be  grown  in  the  greater  part  of  a  parifh,  the  tythe 
thereof  would,  agreeably  to  what  is  laid  down  in  Hut,  78.  be  a 
great  tythe. 

But  Eyre  was  of  a  di^erent  opinion  as  to  this  point. 

The 
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The  opinion  of  Holt,  Chief  Juftice,  was  contrary  to  what  is 

laid  down  in  divers  books ;  and  the  opinion  of  the  three  jufticea 

has  been  adhered  to  in  two  modern  cafes. 

Crrt.  Eli*.  ^t  is   in  divtrs  books  laid  down,  that  the  tythe  of  fafFron  is 

467.  a  fmall  one  j  although  a  field  of  forty  acres  be  planted  there- 

Bedingfield      ^W\^ 

V.  Peak. 

Hue.  78.     Moor,  9C9. 

MS  Rep.  In  one  of  the  modern  cafes  the  queftion  was,  Whether  the 

Smith  V.      tythe  of  potatoes,  planted  in  fields  in  a  parifh  to  the  amount  of 
Trln.  *         three   hundred  acres,  is  a  fmall  tythe  ?    It  was  holden  to  be  fo. 
16  G.  2.     And  by  Lord  Hardwicke^  Chancellour— It  feems  to  me,  that  in  the 
a  Atk.  365.  j^gfe  of  Whario7i  and  L'ljle^  Holt,  Chief  Juflice,   did  ultimately  ac- 
quiefce  in  the  opinion  of  the  other  three  judges;  for  if  he  had 
not,  the  judgment  would  fcarce,  as  was  done,  have  been  given  ia 
his  abfence,  and   upon  the  firft  argument.     The   diftin6tion  be- 
twixt a  great  and  fmall  tythe  vi'as  at  firft  fouHded  upon  the  quan- 
tity of  the  thing  from  which  it  arofe.     Thus  the  tythes  of  corn, 
and  fome  other  things,  were  called  great  tythes  :  becaufe  thefe 
things  ufually  grew  in  large  quantities.     On  the  other  hand,  the 
tythes  of  flax,  and  fome  other  things,  which  generally  grew  in 
i"mall  quantities,  were  called  fmall  tythes.     Whenever  the  culti- 
vation of  a  new  thing  has  been  introduced,  the  method  has  been 
to  denominate  the  tythe  thereof  great  or  fmall  from  its  fimilitude 
to  other  things,  the  tythes  of  which  are  great  or  fmall :  but  it 
would   be  productive  of  great  uncertainty  to  hold,  that  a  tythe, 
which  has  once    obtained    the  denomination  of  great   or  fmall, 
fliould  be  liable  to  a  new  denomination,  from  the  quantity  of  the 
thing  from  which  it  arifes,  or  from  the  place  where  it  grows.     It 
has  been  faid,  that  if  neither  the  quantity  of  the  thing,  nor  the 
place  in  which  it  grows,  ought  to  be  regarded,  the  value  of  great 
tythes  may,  by  growing  only  thofe  things  ia  a  parifli  which  are 
liable  to  the  payment  of  fmall  tythes,  be  reduced  to  almoft  no- 
thing.    This  is  very  true,  and  it  is  an  inconvenience :  but  it  is 
one  which  muft  be  fubmitted  to  by  all  who  have  eftates  in  tythes; 
becaufe  it  arifes  from  the  tranfitory  and  flutluating  nature  of  fucb 
eftates. 
MS.  Rep.         In  the  other  modern  cafe  it  was  laid  down  by  Lord  Henley^ 
Sims  V.        Keeper,  that  the  difierence  betwixt  a  great  and  fmall  tythe  depends 
Mich.  *        entirely  upon  the  nature  of  the  thing  from  which  it  arifes. 
I  G.  3. 

SJcb.  341.  It  is  faid  to  have  been  ruled  at  an  affize,  that  the  tythe  of 
clover  feed  is  a  great  tythe ;  becaufe  clover  feed  is  a  fpecies  of 
grain. 

EijdI>,  344.        But  it  has  been  decreed  by  the  court  of  Exchequer,  that  the 

tythe  of  clover  feed  is  a  fmall  tythe. 

>  Roll.  Abr.       It  has  been  holden,  that  the  tythe  of  flax  is  a  fmall  tythe. 
643.  pi.  ji,   ra  Mod.  41.     3  Lev.  365. 

s^"-  341-        The  tythe  of  hay  is  not  a  fmall  tythe,  but  vicars  are  in  many 

Bunb.79'.^*  parjfties  entitled  thereto  by  endowment, 

344-      *  And 


And  If  a  vicar  be  entitled  by  endowment  to  the  tythe  of  hay  Hutt.  78. 
made  of  grafs,  he  is  likewife  entitled  to  the  tythe  of  hay  made  Skin.  34.1. 
of  clover,  fainfoin,  or  any  other  thing  of  the  like  kind,  although  lun^J''  '^^^' 
the  cultivation  of  the  thing  has  been  introduced  fuice  the  endow-  344. 
ment  of  his  vicarage :  becaufe  every  one  of  thefe  things  is  a  fpe- 
cies  of  grafs. 

The  tythe  of  hops  has  been  holden  to  be  a  fmall  tythe.  Sid.  445. 

Crouch  V.  Rifden.     Bunb.  75. 

The  tythes  of  peas  and  beans  are  In  general  great  tythes: 
and  if  a  vicar  be  entitled  to  the  tythe  of  either  of  thefe,  it  is  by 
endowment. 

A  bill  being  brought  for  the  tythes  of  peas  and  beans,  fowed  Bunb.  170. 
and  fet  in  rows,  drilled,  hoed,  and  hand-weeded  in  a  garden-like  ^.'^^'ley  v. 
manner,  as  being  fmall  tythes  -,  the  defendant  infilled,   that  peas     "^ 
and  beans,  cultivated  in  this  manner,  had  ufually  been  grown  in 
a  great  part  of  the  parifh  ;  and  that  tythes  thereof  had  never  been, 
paid  to  the  vicar.     It  was  decreed,  without  going  into  the  confi- 
deration  of  the  quantity  grov/n  in  the  parifh,  that  as  no  endow- 
ment of  thefe  tythes  was  produced,  nor  any  receipt  of  them  by 
the  vicars  proved,  the  bill  fhould  be  difmifled. 

In  a  very  late  cafe  a  bill  was  brought  for  the  tythes  of  peas  and  MS.  Rep, 
beans,  grown  in  fields  ;  gathered  by  hand  while  green ;  and  fold  ^''"^  ''• 
in  markets.  It  was  faid  for  the  plaintiff,  that,  although  the  tythes  Mic"h"G 
of  the  peas  and  beans  would,  if  they  had  flood  till  they  were  ripe, 
have  been  great  tythes,  by  gathering  the  peas  and  beans  before  they 
were  ripe,  and  by  hand,  they  became  fmall  tythes.  The  decree  was, 
that  the  tythe  was  a  great  tythe.  And  by  Lord  Henley,  Keeper — • 
The  difference  betwixt  a  great  and  fmall  tythe  depends  entirely  upon 
the  nature  of  the  thing  from  which  it  arifes.  It  would  be  ftrange 
to  hold,  that  the  gathering  of  a  thing  at  one  time  (hould  make 
the  tythe  thereof  a  fmall  tythe,  which  would,  if  the  thing  had 
been  gathered  at  another  time,  have  been  a  great  tythe ;  it  has 
been  exprefsly  determined,  in  the  cafe  of  Hodgson  v.  Smithy  Bunb. 
279.  that  the  tythe  of  tares,  whether  cut  green  or  ripe,  is  a  great 
tythe.  It  was  holden,  in  the  cafe  Gumley  v.  Birt,  Bunb.  170.  that 
tiie  mode  of  cultivating  land  for  the  growing  of  peas  or  beans  did 
not  make  the  tythe  thereof  a  fmall  tythe  ;  and  there  is  furcly  lefs 
r-eafon  to  hold,  that  the  mode  of  gathering  peas  or  beans  fhould 
make  the  tythe  thereof  a  fmall  tythe. 

•If  a  vicar  be  entitled  by  endowment  to  the  tythe  of  peas  and 
beans,  he  is  entitled  to  fuch  tythe,  in  what  way  foever  the  land 
upon  which  they  grow  is  cultivated. 

A  bill  being  brought  for  the  tythes  of  peas  and  beans,  the  de-  Bunb.  79. 
fendant  infilled,  that  the  vicar  was  only  entitled  to  the  tythes  of  ^'<:'"''*5  v* 
peas  and  beans  grown  in  fields,  when  the  ground  had  been  turned  2  Br.  P.  c. 
■with  a  fpade  :  but  it  was  decreed  by  the  court  of  Exchequer,  3'-  s.  C. 
that  he  was  alfo  entitled  to  the  tythes  of  peas  and  beans  grown  ^^'^"  ']"'* 
in  fields,  when  the  ground  had  been  turned  with  a  plough  \  and  Huften  v. 
the  decree  was  affirmed  in  the  Houfe  of  Lords.  NichoJas. 

It  has  been  decreed,  that  the  tythe  of  potatoes  is  a  fmall  tythe.  ms.  Rep. 

Saaifii  V.  Wyat,  Tiijj,  16  G.  2.     2  Atk.  365.  S.  C. 

Th? 
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cro.  Fiir.         Thc  tytJic  of  fafFroH  has  been  holdcn  td  be  a  fmall  tytlie. 

^6y.     Bcdingfield  v.  Feak,  Hut.  78. 

Cro.  Car.  I*  has  been  holden,  that  the  tythe  of  wood  Is  a  fmall  tythe. 

a8.     Udall  v.  Tjndalt,  Sid.  447. 

iRoH.  Abr.       The  tythe  of  wood  is  in  general  a  great  tythe  j  but  in  fomc 
*f  3-  u«       parilhes  it  is  a  fmall  tythe. 

(L)   How  far  the  Cuftom  of  a  Parifh  is  to  be  re- 
garded in  the  fetting  out  of  Tythes. 


1 


[T  Is  by  divers  ftatutes  provided,  that  tythes  fliall  be  paid  ac- 
cording to  the  ufages  and  cuftoms  of  the  refpe£live  parifties, 
in  which  they  arife. 

By  the  27  H.  8.  c.  20.  '  i.  It  Is  enaQed,  "  That  every  perfon, 
"  according  to  the  laudable  ufages  and  cuftoms  of  the  parifh,  or 
"  other  place  where  he  dwelleth,  (hall  yield  and  pay  his  tithes  and 
**  other  duties  of  holy  church." 

By  the  32  ii/.  8.  c.  7.  §  2.  It  is  enaded,  "  That  all  perfons,  (hall 
"  fully,  truly,  and  effectually  divide,  fet  out,  yield,  or  pay,  all 
"  tythes,  according  to  the  lawful  cuftoms,  and  ufages  of  the  pa- 
*'  rilhes  or  places,  where  fuch  tythes  or  duties  fhall  grov/,  arife, 
"  come,  or  be  due." 

l5y  the  2^3  Ed.  6.  r.  13.  §  i.  after  ena£ling,  that  the  ftatutes 
made  in  the  twenty- feventh  and  thirty-fecond  years  of  the  reign 
of  the  late  King  Henry  the  Eighth,  concerning  the  true  payment 
of  tythes  and  other  duties,  (hall  abide  in  their  full  ftrength  and 
virtue,  it  is  further  ena£led,  "  That  all  perfons  fhall  truly  and 
**  juflly,  without  fraud  or  guile,  yield  and  pay  all  manner  of  pre* 
*'  dial  tythes,  in  their  proper  kind,  as  they  rife  and  happen,  in 
**  fuch  manner  and  form  as  hath  been  of  right  yielded  and  paid 
*'  within  forty  years  next  before  the  making  of  this  a<5l,  or  of 
•*  right  or  cuftom  ought  to  have  been  paid." 

And  by  §  8.  it  Is  ena£led,  *'  That  in  every  place. the  fame  cuf- 

*'  tom  of  payment  of  perfonal  tythes,  which  had  been  obferved 

<*  within  forty  years  before  the  making  of  this  aft, , fhall  be  ob- 

•*  ferved  and  continue." 

Cro.  Ja.  The  limitation  in  this  ftatute,  to  forty  years  before  the  making 

Dlbitodie  V  ^^^'^'^of>  agrees  with  the  ecclefiaftlcal  law,  by  which  if  any  tythe 

Curuen.       had  been  paid  in  a  certain  way  for  the  fpace  of  forty  years,  fuch 

payment  would  have  made  a  good  cuftom  againft  the  church. 

The  conftrudion  of  thefe  ftatutes  has  conftantly  been  ;  that  a 
cuftom  of  a  parifh  as  to  the  payment  of  tythes  is  not  to  be  re- 
garded, unlefs  it  be  a  reafonable  one. 
iSJd.  27S.  Wherever  the  tythe  of  a  thing  is  due  of  common  right,  as 
»Lev  179.  of  wheat,  a  cuftom  of  a  parifh  to  pay  lefs  than  the  tenth  part 
35q.^*^°*'  ^o"*  tythe,  is  bad  ;  becaufe  this  cuftom,  which  amounts  to  a  pre- 
la  Mod.  fcription  in  non  clecimando  as  to  part  of  the  thing,  Is  unreafoijable. 
ao6.     t  And.  ]C9. 

Nov,  108.        But,  where  the  tythe  of  a  thing  is  due  by  cuftom,  as  of  fifh 

Hciler  *'    *^^"  ^"  ^^^  ^^^i  ^  cuftom  of  a  parifli  to  pay  lefs  than  the  tenth 

-      ^"  part 
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part  Is  good ;  and  Indeed  there  feems  to  be  no  wny,  except  by  tbe  i  sid.  eyJ. 
cuftom,  of  afcertaining  what  is  to  be  paid  for  a  tythe,  which  is  '  ^^v-  »9» 
only  due  by  cuftom. 

It  was  alleged,  thar  by  the  cuftom  of  a  parlfh,  the  tenth  part  Hob.  107. 
was  without  fraud  to  be  delivered  to  the  re£tor,  in  full  fatisfadiion  'Wiifon  v. 
for  the  tythe  of  wool ;  and  that  this  was  to  be  delivered  ahfque  vifu  ^f  cariifle^ 
et  ta5lu  novem  partium  ejiifdem  lana  per  re^orem.     The  cuftom  was  Bunb.  321. 
holden  to  be  unreafonable :  for  although  it  be  alleged,  that  the 
tenth  pirt  of  the  wool  was  to  be   delivered  without  fraud  •,  yet 
this  is  to  be  delivered  in  fuch  manner,  as  is  extremely  liable  to 
fraud.     It  is  moreover  contrary  to  reafon,  that  the  perfon  who 
is  to  pay  tythe  ftu)uld  be  the  fole  judge,  whether  it  be  juftly 
paid. 

The  cuftom  was,  that  the  tenth  flieaf  of  fuch  corn  as  was  i  And.  199. 
bound  up  in  (heaves  was  to  be  paid  in  full  fatisfadlion  for  the  Adam'scafe, 
tythe  of  all  corn  grown  upon  certain  lands.     This  was  adjudged 
a  bad  cuftom  :  becaufe  it  admits  of  the  paying  as, little  for  tythe  of 
corn  as  the  occupier  pleafes  ;  for  he  may  choofe  how  much  of  the 
corn  he  will  bind  up  in  (heaves. 

In  a  fuit  for  fubtradling  tythe,  the  defendant  alleged,  that  by  Godb.  234, 
the  cuftom  of  a  farm,  the  occupier  of  the  farm,  after  having  fet  Jacks  v.  c»- 
out  the  tythe  of  corn,  was  to  take  back  thirty  (heaves  of  the  tythe,  *^"  '  * 
As  it  was  not  averred,  that  the  farm  was  a  large  one,  this  cuftom 
was  holden  to  be  bad  :  for  if  it  were  a  fmall  farm,  there  might  be 
no  more  than  thirty  (heaves  fet  out  for  tythe,  in  which  cafe  the 
parfon  would  have  no  tythe. 

It  was  alleged,  that  by  the  cuftom  of  a  pari(h,  when  certain  i  Leon.  99, 
lands  are  fown  with  corn,  the  parfon  is   to  have  for  tythe  the  ^^^^^  *• 

1     ,       *,      I        .       .  ,  r  ,        Ooodlakc. 

corn  grown  upon  every  tenth  land,  begmnmg  to  reckon  irom  the  Moor,  qii. 
land  next  the  church.   It  was  holden  that  this  cuftom,  which  puts  2  P.  Wms. 
it  into  the  power  of  the  occupier,  by  negle£ling  to  manure  and  ^.'^' 
fow  the  tenth  lands  properly,  to  make  the  tythes  thereof  worth  tit.  Difme's 
very  little,  is  unreafonable,  and  therefore  bad.  B.  a.  pi.  17. 

[A  cuftom  of  a  pari(h  to  tythe  wheat  by  throwing  afidc  every  Tennantv. 
tenth  flicaf,  as  the  corn  is  about  to  be  carried,  is  bad.!  ^'"o*""!' 

The  cuftom  of  a  parifh  was  to  pay  tythe  in  kind  of  (heep,  if  March,  79. 
they  were  kept  a  whole  year  in  the  parilh ;  but  if  they  were  fold  Weedon  v, 
before  (liearing-time,  only  a  halfpenny  was  to  be  paid  for  the  tythe     "  '"^' 
of  each  (heep.     This  was  adjudged  an  unreafonable  cuftom;  for 
thereby  the  tythe  of  (heep  may,  at  the  owner's  pleafure,  be  made 
worth  very  little. 

It  was  alleged,  that  by  the  cuftom  of  a  parifti  the  tenth  lamb  ti  Mo«f. 
was  to  be  paid,  for  the  tythe  of  all  lambs  yeaned  in  the  pari(h ;  '^98-  siiby 
and  that  in  confideration  of  this,  no  tythe  was  to  be  paid  for  ewes 
depaftured  in  the  parifh,  which  did  not  yean  therein.  This  vvas 
holden  to  be  a  bad  cuftom ;  for,  by  taking  the  ewes  out  of  the 
parifti  a  little  before  the  time  of  yeaning,  the  parfoa  may  be  de- 
prived of  his  tythe  of  (heep. 

A.  cuftom  to  pay  tythes  of  lambs  upon  Saint  Mark's  day  was  Bunt,  xj;." 
holden  to  be  unreafonable  :  becaufe  at  that  time  lambs  are  in  Rf'sno'<isv 

the  general  fo  young,  tliat  they  are  not  able  to  live  without  their 

dams*  -      -  -  - 


(M)  Of  the  Time  and  Manner  of  paying  perfonal 
Tithes,  where  there  is  no  Cuftom  in  a  Parifh. 

T)Y  the  2  &  2  ^^-  6.  r.  13.  §  7.  it  is  enabled,  "  That  every  per- 
•*-'  "  foil,  liable  to  the  payment  thereof,  fhall  yearly  at  or  be- 
*'  fore  Enjler^  pay  for  his  perfonal  tythe,  the  tenth  part  of  his 
*'  clear  gain,  his  charges,  and  expences  according  to  his  eflate, 
"  condition,  or  degree,  to  be  therein  abated,  allowed,  and  de- 
«  duded." 
J  "Eq.  Ca.  It  was  determined  in   the  Houfe  of  Lords,  upon  an  appeal 

Abr.  366.  from  the  court  of  Exchequer,  that  the  occupier  of  a  corn  mill 
Chamber-  ^^  only  liable  to  pay,  for  his  perfonal  tythe,  the  tenth  part  of 
lain.  his  clear  profit,  after  the  charge  of  eredting  the   mill,  and  the 

'  ^^  s  c'  ^^ps"ces  of  horfes,  fervants,  and  all  other  things  are  dedu£led. 
Bunb.  174.  It  is  faid  to  have  been  thfe  opinion  of  Gilbert^  Chief  Baron, 
*  that  Eafler  offerings  were  at  firfl;  a  compenfation  for  perfonal 
tythes. 
Bunb.  173.  And  this  opinion  feems  to  be  confirmed,  by  two  late  cafes  in 
Ambl.  72.  ^^  court  of  Exchequer  ;  in  which  the  court  unanimoufly  agreed, 
S,  p.  that  Eajler  offerings  are  due  of  common  right. 

For  it  cannot  reafonably  be  fuppofed,  that  an  Eajler  offering 
is  due  of  common  right,  unlefs  it  be  at  the  fame  time  fuppofed, 
that  it  was  at  firft  paid  in  lieu  of  fomething  due  of  common 
right ;  and  it  feems  more  probable,  that  it  was  at  firft  paid  in  lieu 
of  the  tythe  of  perfonal  labour,  than  of  any  other  thing. 

(N)  Of  the  Time  and  Manner  of  fetting  out 
predial  Tithes,  where  there  is  no  Cuftom  in  a 
Parifh. 

Fltz.  N.  B.  iT  is  laid  down  in  divers  books,  that  only  one  predial  tythe  can 
Bro  Difm  ^^  ^^^  ^"  ^^'^  ^'^'^^  y^'^^  ixovci  the  fame  land. 

pl,  16.  2  Inft.  652.     II  Rep.  16. 

But  it  (eems  to  be  now  fettled,  that  more  than  one  predial 
tythe  may  be  due  from  the  fame  land  in  the  fame  year. 
1  Roll.  Abr.       It  was  holden  many  years  ago,  that  tythe  is  due  of  aftermowth 

64O.pl.     II.        J^gy. 

Pafch.  i       > 

41  Eliz. 

Bunb.  10.         It  was  holden  by  the  court  of  Exchequer  in  a  modern  cafe, 
Benfon  v,     that  garden  grounds  fhall  pay  tythes  of  the  different  crops  pro- 
Hi).  3  G.  I.  duced  in  the  fame  year ;  and  that  tythe  is  due  of  turnips  when 
pulled,  although  they  grow  upon  land  which  has  in  the  fame  year 
paid  tythe. 
Bunb.  314.  ^    And  in  a  ftill  later  cafe  It  was  holden,  by  the  fame  court,  that 
D^^y^jVil.  '^^  ^^"*^  ^^  iQ^r\.  with  turnips  in  the  fame  year  that  tythe  of  corn 
5  G.  z.      '  grown  thereon  has  been  paid,  and  be  fed  with  flieep  or  any  un- 
profitable cattle,  tythe  is  to  be  paid  of  the  turnips. 

4  It 
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It  was  indeed  In  one  Cafe  holden,  that  no  tythe  Is  due  of  after-  Cro.  ja.  42, 
xnowth  hay :  but  the  reafon  given  in  this  cafe,  for  fuch  hay  being  !f*"  '^• 
exempted  from  the  payment  of  tythe,  Is,  that,  by  the  cuftom  of    ^^^P'*'** 
the  parifh,  the  occupier  was  to  bellow  fome  extraordinary  labour 
about  the  tythe  of  the  firft  crop  of  hay. 

It  is  laid  down  in  one  cafe,  that  a  predial  tythe  is  to  be  fet  Freem.  335, 
out,  as  foon  after  the  corn  or  other  thing  of  which  it  arifes  is  Anon, 
fevered,  as  this  can  well  be  done,  if  there  be  no  cuftom  to  the 
contrary. 

And  it  is  in  another  cafe  faid,  that  if  a  man,  either  negligently  Hetl.  100, 
or  with  defign,  fufFer  apple?  to  hang  longer  upon  the  trees  than  Anon. 
they  ought  to  hang,  and  they  fliould  be  ftolen,  he  fhall  account 
for  the  tythe  thereof. 

In  a  modern  cafe  in  the  court  of  Exchequer,  it  was  faid  by  the  MS.  Rep. 
court,  that  all  the  wheat  growing  in  a  field  muft  be  cut  down,  be-  hT^"^ 
fore  the  tythe  of  any  part  of  the  wheat  can  be  fet  out.  Mich.cG.?. 

In  a  fubfequent  cafe  in  the  fame  court,  wherein  a  queftion  was,  MS.  Rep. 
Whether  all  the  wheat  growing  in  a  field  muft  be  cut  down,  be-  Ere/kine  v. 
fore  the  tythe  of  any  part  of  the  wheat  can  be  fet  out,  the  cafe  Mkh? 
of  Mather  v.  Holmivood  was  cited,  and  relied  upon  by  the  counfel  9  G.  3. 
for  the  plaintiff,  as  a  determination  in  point.  The  late  Mr.  Hujfeyy 
after  opening  for  the  defendant  ,  obferved,  th  the  queftion  was 
not,  according  to  his  recolleftion,  much  argued  in  the  cafe  of 
Mather  y.  Holmiuood ;  for  that,  fome  circumftances  of  fraud  ap- 
pearing in  that  cafe,  he,  who  was  of  counfel  with  the  defendant, 
recommended  it  to  his  client,  to  fubmit  to  a  decree,  for  account- 
ing for  the  tythe  in  queftion  without  cofts.  Having  obferved  this, 
he,  with  that  delicacy  and  candour  for  which  he  was  moft  re- 
markably diftinguiflied,  begged  to  be  informed  by  the  court,  whe- 
ther he  was  precluded,  by  any  thing  which  fell  from  the  court  in 
the  cafe  of  Mather  v.  Holmivoody  from  arguing  the  queftion  in  the 
prefent  cafe.  Hereupon  Parker,  Chief  Baron,  faid,  that  it  was 
the  defire.of  the  court,  to  have  the  queftion,  it  being  a  queftion 
of  the  ulmoft  importance,  fully  argued  ;  and,  which  lliewed  true 
greatnefs  of  mind  as  well  as  goodnefs  of  heart,  he  added,  th^, 
for  his  own  part,  he  fliould  be  glad  to  reconfider  the  queftion.  In 
order  to  have  an  opportunity,  in  cafe  he  fliould  fee  reafon  for  it, 
of  departing  from  an  opinion  he  had  for  fome  time  entertained. 
After  hearing  the  queftion  fully  argued,  and  taking  time  to  con- 
fider,  the  opinion  of  the  court  was,  that  it  is  not  neceflary  to  cut 
down  all  the  wheat  growing  in  a  field,  before  the  tythe  of  any 
part  of  the  wheat  is  fet  out;  and  that  the  tythe  may  be  fet  out, 
as  often  as  a  reafonable  quantity  of  the  corn  growing  in  a  field  is 
cut  down.  Another  queftion  in  this  cafe  was,  Whether  all  the 
barley  or  oats  growing  in  a  field  muft  be  cut  down,  before  the 
tythe  of  any  part  of  the  barley  or  oats  can  be  fet  out  ?  The  opi- 
nion of  the  court  was — That  it  is  not  neceflary  to  cut  down  all 
the  barley  or  oats  growing  in  a  field,  before  the  tythe  of  any  part 
can  be  fet  out ;  and  that  the  tythe  may  be  fet  out  as  often  as  a 
reafonable  quantity  of  the  corn  growing  in  a  field  is  cut  down. 
The  court  did  not  afcertain  what  is  a  reafonable  quantity  of  corn 
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to  be  cut  down,  before  any  tythe  is  fet  out.  So  far  from  doing 
this,  it  was  faid,  that  it  could  not  be  done  •,  inafmuch  as  it  mult 
always  depend  upon  the  circumftances  of  the  particular  cafe,  whe- 
ther the  tythe  was  fet  out  before  a  reafonable  quantity  of  corn 
was  cut  down. 

By  the  2^3  Ed.  6.  c.  13.  §  2.  it  Is  enaded,  **  That  at  all 
**  times  and  as  often  as  predial  tythes  fhall  be  due^  and  at  the 
**  tything-time  of  the  fame,  it  be  lawful  to  every  party,  to  whom 
**  any  of  the  faid  tythes  ought  to  be  paid,  or  his  deputy  or  fer- 
**  vant,  to  view  and  fee  their  faid  tythes  to  be  juftly  and  truly  fet 
*'  forth  and  fevered  from  the  nine  parts." 
I  Roll  Abr-       But  it  is  not  necedary,  for  the  occupier  of  land  to  give  notice 
^^'^'  ■^'        to  the  perfon  entitled  to  a  predial  tythe,  or  to  give  notice  in  the 
aVentr.  43.  church,  at  what  time  he  intends  to  fet  the  fame  out. 
Bunb.  333.        And  in  a  modern  cafe  Carter  and  Comyns,  Barons,  were  of  opi- 
Beaver  v.      nion,  that  even  a  cuftom  of  a  parifli,  to  give  notice  at  what  time  a 
jhTtg'*!    pi^^'^i^l  tythe  is  to  be  fet  out,  would  be  unreafonable  :  for  the  per- 
fon entitled  to  the  tythe  may  live  at  the  diftance  of  a  hundred 
miles  from  the  pariih. 

But  Reynolds^  Chief  Baron,  was  of  opinion,  that  fuch  a  cuftom 
would  be  good  ;  becaufe  notice  to  a  fervant  would  in  that  cale  be 
fufficient. 

The  general  rule,  as  to  the  manner  of  paying  a  predial  tythe, 
is,  that  the  tenth  part  of  the  thing,  from  which  it  arifes,  is  to  be 
juftly  and  truly  fet  out  upon  the  land  upon  which  it  arifes. 

In  fome  cafes  the  manner  of  fetting  out  a  predial  tythe  is  af- 
certained  by  judicial  determination, 
■s  Sid.  283.        It  has  been  holden,  that  every  tenth  flieaf  of  corn  is  to  be  fet 
Ledgar  v,      Q^^  £qj.  ^|^g  tvthc  thereof. 

Langley.  •* 

Bunb.  1S6.  And  it  was  faid  arguendo^  that  the  fiieaves,  fet  cut  for  tythe  of 
^r'"'^"!.'^"  *'■  corn,  oujijht  to  be  matkedAvith  a  green  bough. 

Wrignt.  '        o  bo 

I  Sid.  223.  The  occupier  of  land  is  not  of  common  right  obliged  to  gather 
Ledgar  v.  ^q  flicavcs  of  com,  which  have  been  fet  out  for  tythe,  into 
^"^^■^y-       fhocks. 

a  Aik.  136.  But  he  may  by  cuftom  be  obliged  to  do  this,  and  the  perfon, 
o/vork  vf  baving  a  right  to  the  tythe,  may  at  any  time  bring  a  bill  in  a  court 
Sir  Miles      of  equity  for  the  eftablifhment  of  the  cullom. 

Stapleton. 

Bunb.  186.        Before  the  nine  fheaves  of  the  occupier  of  the  land  are  put  Into 

Boughtonv.  a  carriage  to  be  carried  away,  the  whole  ten  are  to  be  fet  out  upon 

"^  "        the  ground,  that  the  perfon  entitled  to  the  tythe  thereof  may 

have  an  opportunity  of  judging  whether  the  fame  be  fairly  fet 

out. 

MS.  Rep.         In  a  very  late  cafe  lA  the   court  of  Exchequer,  the  oplnidn 

Ere^ine  v.    ^f  j-jje  court,  Upon  great  confideratioh,  was,  that  unlefs  there  be  a 

NHch?         cuftom  of  the  parifti  to  fet  the  tythe  of  barley  out  in  fome  other 

9  G.  3         manner,  the  barley  muft  be  gathered  into  cocks,  and  every  tenth, 

cock  muft  be  fet  out  for  tythe. 
Freem.329.       In  one  book  it  is  laid  down,  that  tythe  for  depaftUring  cattle  Ij 
to  be  paid  for,  at  the  rate  of  two  (hillings  in  the  pound  of  the  mo- 
ney received  for  the  depafturing. 

Bui 
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But  it  feems  to  be  the  better  opinion,  that  tythe  for  depaf-  Hardr.  1S4, 
turing  cattle  is  to  be  paid  for  at  the  rate  of  two  fhillings  In    the 
pound  of  the  annual  value  of  the  land  whereon  the  cattle  were 
depaftured. 

It  is  in  one  cafe  laid  down,  that  the  tythe  of  grafa  mowed  is  to  Hob,  250. 
be  fet  ouc  before  it  is  made  into  erafs-cocks.  Hidev.Eiiij, 

'-'  Hil.'bja.i. 

But  it  ^as  in  a  modern  cafe  holden,  that  the  tythe  of  grafs  [zPWms, 
mowed  is  not  to  be  fet  out  until  it  is  made  into  grafs-cocks.  ^*^'    ^1' 

°  note  on  thi« 

cafe  by  the  editor  it  isfaid,  thetythes  arc  called  the  tythes  of  hay,  and  not  of  graft,     3  Burn.  Ecci.  Law^ 
44I-J 

[Where  by  the  ufual  mode  of  hulbandry  clover-hay  is  not  made  ^o'ly"  ▼. 
into  cocks  at  all,  the  tythe  may  be  fet  out  in  the  fwathe.  j  Anftr!*48f. 

The  perfon,  entitled  to  the  tythe  of  grafs  mowed,  is  to  be  al-  Ero  Difm, 
lowed  a  convenient  time  for  making  it  into  hay  upon  the  land  on  P'  "• 
"hi-^h  "  grew.  i,y  x.  ,,  ,!  ^sl't'l 

It  was  formerly  doubted,  whether  the  tythe  of  hops  were  to  be  Sid.  28  j. 
fet  out,  by  the  tenth  hill  as  foon  as  the  binds  were  fevered  ^^'^^^^  "• 
from  the  ground,  or  by  the  tenth  meafure  after  the  hops  were  Pafch!^* 
picked.  18  Car  2. 

But  it  has  been  determined  in  two  cafes,  that  the  tythe  of  Bunb.  20. 
hops  is  to   be  fet  out  by  the   tenth   meafure,    after  they  are  Rgg^js^' 

picked.  Trin.  aja.  a.     BlJfs  v.  Chandler,  Mich.  7  G.  I. 

The  fame  was  determined  in  a  modern  cafe  by  the  court  of  MS.  Rep. 
Exchequer;  and  the  decree  of  this  court  was  affirmed  upon  an  Xf","''- 
appeal  to  the  Houfe  of  Lords.  Dom°Proc. 

15  May  1753.     [Knight  V.  Halfey,  7  Term  Rep.  86.  S.  P.l 

In  fome  cafes  the  manner  of  paying  a  predial  tythe  is  afcertain- 
ed  by  a6ts  of  parliament. 

By  the  ii^iiW.^-  c.  16.  it  is  for  the  better  afcertainlng  the 
tythes  of  hemp  and  flax  ena£led,  *'  That  every  perfon,  who  fliall 
**  thereafter  fow  any  hemp  or  flax,  in  any  parifh  or  place  within 
**  England^  WaleSy  or  Berwick  upon  Tweed,  (hall  pay  to  the  parfon, 
*'  vicar,  or  impropriator  of  fuch  parifh  or  place,  yearly,  the  fum  of 
**  five  fhillings  and  no  more,  for  each  acre  of  hemp  or  flax,  before 
*'  the  fame  is  carried  off  the  ground,  and  fo  in  proportion  for  more 
"  or  lefs  ground  fo  fown." 

By  the  31  G.  2.  c.  12.  it  is  for  the  encouragement  of  the 
growth  of  madder  enabled,  "  That  every  perfon,  who  {hall  there- 
**  after  plant  or  cultivate  any  madder,  in  any  parifh  or  place 
•*  within  that  part  of  Great  Britain  called  England,  (hall  pay  to 
•*  the  parfon,  vicar,  curate,  or  impropriator  of  fuch  parilh  or 
**  place,  yearly,  the  fum  of  five  {hilling's  and  no  more,  fur  each 
**  acre  thereof,  and  fo  in  proportion  for  more  or  lefs  ground  (o 
*'  planted  or  cultivated,  in  lieu  of  ail  manner  of  tythe  of  the 
**  faid  madder." 

But  it  is  in  both  thefe  flatutes  provided,  that  nothing  therein 
contained  (liall  extend  to  charge  any  land,  which  is  difcharged  of 
tythe  by  a  moduj,  an  ancient  cumpofition,  or  otherwife. 

3  B  Jl  Although 


74© 

btilman  v* 
Cromer. 


Although  two  pcrfons  are  entitled  to  moieties  of  a  predial 
tythe,  the  occupier  of  the  land  is  not  bound  to  fet  it  out  in  moie- 
ties i  for  It  is  the  duty  of  the  perfons,  to  whom  the  tythe  is  due, 
to  divide  it  after  it  is  fet  out. 

(0)  Of  the  Time  and  Manner  of  fetting  out  or  pay- 
ing mixed  Tythes,  where  there  is  no  Cuftom  in 
a  Farifh. 


Freem.  335 


iT  is  in 


general  true,  that  mixed  tythes,  which  arife   from 

things  inanimate,  are  to  be  fet  outer  paid,  as  foon  as  they  can 
conveniently  be  fevered  from  the  nine  parts. 

The  general  rule  as  to  the  manner  of  fetting  out  a  mixed  tythe, 
arlfing  from  an  inanimate  thing,  is,  that  the  tenth  part  of  the 
thing  is  to  be  fet  out  at  the  place  where  it  arifes. 

But  the  manner  of  fetting  out  mixed  tythes  has,  in  fome  cafes, 
been  afcertained  by  judicial  determinations. 

The  tenth  meal  of  milk  of  all  a  farmer's  cows  Is  to  be  fet  out 
for  the  tythe  of  milk ;  for  if  the  perfon,  entitled  to  tythe  of  milk, 
(hould  be  obliged  to  fend  for  the  tenth  part  of  every  meal,  it  would 
very  often  be  not  worth  the  fending  for. 

[It  is  now  fettled,  that  the  mode  of  fetting  out  tythe  milk  is, 
that  the  entire  tenth  meal  of  the  whole  herd  of  cows  (hould  be 
fet  forth  every  tenth  day,  both  morning  and  evening  meal,  at  one 
and  the  fame  time.] 

It  has  been  decreed,  that  the  tythe  of  milk  is  to  be  carried  by  the 
parilhioner  to  the  parfonage-houfe. 

But  Holty  Chief  Juftlce,  was  of  opinion,  that  the  parifhloner  is 
only  obliged  to  fet  out  the  tythe  of  milk  5  and  he  faid,  that  that 
decree  in  Dod  and  Engktcn  was  rather  an.  equitable  one,  and 
founded  upon  the  cuftom  of  the  neighbouring  pariOies. 

And  in  a  modern  cafe,  the  whole  court  of  Exchequer  were  of 
opinion,  that  the  parifhioner  is  only  obliged  to  fet  out  every  tenth 
meal  of  milk  at  tlie  ufual  place  of  milking  ;  that  the  perfon  en- 
titled thereto  ought  to  fetch  it  aw^iy  in  his  own  pail  or  vefi'el ;  and 
that,  if  he  do  not  fetch  it  away  before  the  next  milking  time,  the 
parifliioner  may  pour  it  on  the  ground ;  becaufe  lie  may  then 
have  occafion  for  the  pail  or  velTel  in  which  it  was  fet  out. 

The  tenth  part,  by  weight,  is  to  be  delivered  for  the  tythe  of 
wool. 

Such  mixed  tythes  as  arife  from  the  young  of  beafts,  birds,  or 
Vbcent**^^   fowls,  are  in  general  to  be  fet  out  or  paid  as  foon  as  the  young 
beafts,  birds,  or  fowls  can  well  live  without  the  old  ones. 

It  has  been  holden,  that  tythe  is  not  to  be  paid  for  any  number 
of  young  beafts,  birds,  or  fowls  under  ten  ;  but  that  this  number  is 
to  be  carried  over  to  the  account  of  the  next  year. 

But  in  a  modern  cafe,  it  was  decreed  by  the  court  of  Exche- 
quer, that  if  the  number  of  young  beafts,  birds,  or  fowls  be  un- 
der ten>  this  number  is  not  to  be  carried  over  to  the  next  year's  ac- 
count, but  the  tenth  part  of  the  value  thereof  in  money  is  to  be 
paid  for  tythe. 
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(P)   Of  the  Time  and  Manner  of  paying  Tythcs 
due  by  Cuftom. 

TT  is  in  general  true,  that  where  a  tythe  is  due  by  cuftom, 
-*■  the  time  and  manner  of  paying  it  arc  afcertained  by  the  cuftom; 
and  indeed  there  feems  to  be  no  other  way,  than  by  the  cuftom,  to 
afcertain  the  time  and  manner  of  paying  a  tythe,  which  is  only  due 
by  cuftom. 

But  the  time  and  manner  of  paying  tythes  of  houfes  In  London 
are  afcertained  by  ftatutes. 

By  the  'i,']  H.  8.  c.  12.  §  2.  it  is  enabled,  "  That  the  inhabit- 
**  ants  of  the  city  of  Loudon  ftiall  yearly,  without  fraud  or  covin, 
**  pay  their  tythes  to  the  parfons,  vicars,  and  curates  of  the  faid 
**  city,  after  the  rate  following,  that  is  to  wit,  of  every  ten  fhillings 
*'  rent  by  the  year  of  every  houfe  within  the  faid  city  fixteen  pence 
•*  halfpenny,  and  of  every  rent  of  twenty  ihillings  of  every  fuch 
**  houfe  two  (hillings  and  ninepence." 

And  by  §  11.  it  is  enaded,  "  That  the  faid  inhabitants  (hall 
*'  pay  their  tythes  quarterly,  by  even  portions." 

But  by  $  1 8.  it  is  enacted,  "  That  where  a  lefs  fum,  than  is  by 
•*  this  adl  directed  to  be  paid  for  tythe,  hath  been  accuftomed 
**  to  be  paid  for  the  tythe  of  any  houfe,  that  then  the  inhabitant 
**  of  fuch  houfe  ftiall  pay  tythe,  only  after  fuch  rate  as  hath  been 
**  accuftomed.'* 

By  the  22  CS'23  Cay  i.Jiat.^.  c.  15.  §  i  (*5*2.  after  reciting, 
that  tythes  in  the  city  of  London  were  paid  with  gi-eat  inequality, 
and  are  fince  the  late  dreadful  fire,  in  rebuilding  the  fame,  by 
taking  away  of  fome  houfes,  altering  the  fou.idations  of  the 
others,  and  the  new  erefting  of  others,  fo  difordered,  that  in  cafe  „    . 

they  ftiould  not,  for  the  time  to  come,  be  reduced  to  a  certainty, 
many  controverfics  and  fuits  of  law  might  thence  arife,  it  is 
ena<^ed,  **  That  an  annual  certain  fum  of  money  therein  men- 
**  tioned  fiiall  in  lieu  of  tytlies  be  paid,  in  all  the  parillies  within 
*'  the  faid  city,  whofe  churches  have  been  demoliftied  or  in  part 
♦*  confumed  by  the  late  fire." 

And  by  ^  3-  it  is  enadled,  "That  the  refpcftive  fums  of  money, 
•*  to  be  paid  iri  the  faid  refpedlive  parifhes,  and  aflefled  ;is  therein 
•*  is  directed,  (hall  be  deemed  and  taken  to  be  the  refpe6live  cer- 
**  tain  annual  maintenance  (over  and  above  glebes  andperquifites> 
**  gifts  and  bequefts,  to  the  refpedlive  parfon,  vicar,  or  curate  of 
**  any  parifti,  or  to  the  fuccellbrs)  of  the  refpective  parfons, 
**  vicars,  or  curates,  who  fliall  be  legally  inftituted,  indudled,  and 
"  admitted  into  the  faid  refpeftive  parifties." 

By  §  10.  it  is  enafted,  "  That  the  impropriator  or  impro- 
<♦  priators  of  any  of  the  faid  parifties  (hall  pay,  and  allow, 
*'  what  really  and  bona  fide  they  have  ufed  and  ought  to  pay 
**  and  fatisfy,  to  the  refpe£live  incumbents  of  fuch  p;irifties 
"  at  any  time  before  the  faid  fire,  and  the  fame  (hall  be 
"  cfteemed  and  CQttiputed,  as  part  of  the  maintenance  ol  fuch 
V  incumbent.'* 

3B3 
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[QJ)    1 1  what  Cafes  the  Payment  of  Tythes  may  be 
fufperided. 

I.  Of  the  Produce  of  Lands  in  the  King*s  Hands. 

IT  is  laid  down  in  one  cafe,  that  the  king  is  exempted,  by  virtue 
of  his  prerogative,  from  the  payment  of  tythes. 


Cro.  T.\iz. 
51 1  .Wright 
V.  Wr  ghc. 

Hardr.  31;.  But  hi  another  cafe  it  was  holden,  that  even  the  demefne  lands 
Com^oft's     jn  the  crown  are  not  exempted,  by  virtue  of  the  prerogative,  from 

the  payment  of  tythes. 
1  Jon.  387.       Tythes  are  not  due  of  the  produce  of  lands  in  the  king's  hands ; 
Earl  of        becaufe  the  appropriation  of  parochial  tythes  does  not  extend  to 
Leech!'  "'    fuch  lands. 

I  Jon.  387.  The  privilege,  however,  of  being  exempted  from  the  payment 
Earl  of  of  tythes  is  perfonal  to  the  kingj  and  does  not  extend  either  to 
Leech.  Cro.  ^^s  grantcc  or  leffee. 


Elis.  511. 


2.  Of  the  Produce  of  Lands  which  have  been  barren. 


By  the  2  ^  3  Md.  6.  c,  13.  §  5.  it  is  enabled,  "  That  all  bar- 
**  ren  heath  or  wafte  grounds,  other  than  fuch  as  be  difcharged 
**  of  the  payment  of  tythes  by  act  of  parliament,  which  before 
*'  this  time  have  paid  no  tythes  by  reafon  of  their  barrennefs,  and 
**  now  be,  or  hereafter  fliall  be,  improved  and  converted  into 
**  arable  ground  or  meadow,  fhall  from  henceforth,  after  the  end 
*'  of  fevf-n  years  next  after  fuch  impiovement,  pay  tythes  of  the 
*'  corn  and  hay  growing  upon  the  fame." 

»Inft.  656.  There  is  not  in  this  ftatute  an  exprefs  fufpenfion  of  the  payment 
of  tythes,  for  the  lands  therein  mentioned ;  but  there  is  certainly 
an  implied  fufpenfion,  for  the  fpace  of  feven  years  next  after  the 
improvement  of  the  lands. 

ainft.  656.        It  has  been  conflantly  holden,  that  only  fuch  land  is  barren, 

TS  \^b'  "^'^'^'^^"  *^^  meaning  of  this  flaiute,  as  produces  nothing  profitable 

Ld  Raym."    ^7  rcafon  of  its  natural  barrennefs. 

991,     3  Bulftr.  166.     [Stockwel  v.  Terry,  1  Vez.  115.     2  Rayn.  4.45.] 

Cro.Eiiz.  If  land,  whih  has  from  time  immemorial  been  fullofbufhes, 

Mllm^T'  ^^  grubbed,  and  converted  into  arable  ground  or  meadow,  tythes 
Fleetwood,     of  the  com  and  hay  thereupon  grown  are  immediately  due;  be- 
caufe the  land  was  not  naturally  barren,  but  became  fo  by  ne- 
gligence. 
l"a"d'  ^'^'  wood  land  be  grubbed,  and  converted  into  arable  ground  or 

V.  Giibeit.    i^sadovv,  tythes  of  the  hay  and  corn  thereupon  grown  become 
•5Bulftr.i65.  due  immediately. 

?°'^'m  r°'i        'I'y^^^s  "^"^^  ^l"e  immediately  of  the  corn  and  hay  grown  upon 
v.'price! "    broom-land,  which  has  been  grubbed  and  converted  into  arable 

ground  or  meadow. 
3BuUtr.  If  land,  which  has  from  time  immemorial  been  overflown  by 

the  fea,  be  drained,  the  payment  of  tythes  of  th?  corn  and  hay 

grown 
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grown  upon  tKis  land  Is  not  fufpended  ;  becaufe  the  land  was  not  Wit  v. 

in  its  nature  barren,  but  became  fo  by  accident.  f  "*='*^-  ^™. 

*  •'  Elu.  475. 

This  ftatute  does  not  fufpend  the  payment  of  Sny  tythes,  which 
were  paid  before  the  improvement  of  the  land. 

For  by  §  6.  it  is  enacted,  "  That  if  any  barren  heath  or  wafle 
**  ground  hath  before  tliis  time  paid  any  tythes,  and  the  fame  be 
•*  hereafter  improved  and  converted  into  arable  ground  or  meadow, 
"  the  owner  thereof  fliall,  during  the  feven  years  next  after  the 
*'  fame  improvement,  pay  fuch  kind  of  tythes  as  were  paid  for 
**  the  fame  before  the  faid  improvement." 

3.  Of  the  Produce  of  Glebe  Lands. 

So  long  as  the  reflor  of  a  parifli  holds  his  glebe  in  his  own  Cro.  Eilz. 
hands,  the  payment  of  fmall  tythes  arifing  thereupon  is  fufpended  ;  4-''  ••  57^. 
notwithftanding  the  vicar  of  the  parifh  is  endowed  of  all  fmall 
tythes  arifing  in  the  parifh :  for  the  maxim  is,  ecclejia  decimas  fol- 
vere  ecclefia  non  debet. 

But  if  a  redlor  let  his  glebe,  the  tenant  is  liable  to  pay  the  Bro.  D!fm; 
fmall  tythes  arifing  thereupon  to  the  vicar,  and  the  great  to  the  p^'  'T,- 
rtdior.  ^  ^  ^  4.79-578*. 

For  the  fame  reafon  the  vicar  of  a  parifli  fliall  not  during  the  1  Browni. 
time  he  occupies  his  own  glebe  pay  any  tythes,  arifing  thereupon,   ^9-  Hams 
to  the  reftor  or  impropriator  of  the  parifh. 

But,  if  a  vicar  let  his  glebe,  the  tenant,  is  liable  to  pay  the  great  Ibid. 
tythes  arifing  thereupon  to  the  redlor  or  impropriator,  and  the 
fmall  to  the  vicar. 

An  Impropriator  is  likewlfe  exempted  from  the  payment  of  the  Hetl.  31, 
fmall  tythes  arifing  upon  his  glebe  to  the  vicar,  fo  long  as  it  is  p°3°^'|ji[^ 
in  his  own  hands  j  for  the  maxim  extends  to  him  alfo.  Fitzg.  79.* 

But,  if  an  impropriator  let  his  glebe,  the  fmall  tythes  arifing  Hcti.  31. 
thereupon  are  due  to  the  vicar,  and  the  great  to  himfelf.    _     , ,.     ^5!?^'^  "• 

^  '  °  Franklin,     Fitzg.  79. 

If  a  re£lor,  vicar,  or  impropriator,  who  has  fown  his  glebe,  ,  Erowni. 
die  before  the  corn  is  fevered,  the  executor  of  the  retlor,  vicar,  69.  Harm 
or  impropriator  muft  pay  tythe  thereof  :  for  although  an  executor  "'  ^"'"°"' 
be   in   general  the  reprefentative  of  his  teitator,  he  is  not  fo  in 
his  fpiritual  capacity. 

\ 

(R)  Of  a  Modus  dec  man  du 

I.    In  general. 

A   Modus  is  a  real  compofition  for  tythe. 
•**     It  is  probable,  that  every  modus  had  its  commencement  by  Ha-dr.  3?!. 
deed :  becaufe  a  compofition  for  tythe  can  never  become  a  luodusy  ^y°°','°^^  p 
unlefs  the  patron  and  ordinary  be  parties  thereto,  or  it  be  con-  wms.  573.* 
firmed  by  them. 

A  vicar  and  a  parifliioner  had  made  an  agreement,  that,  for  the  Mar.  87. 
time  to  come,  a  certain  fum  of  money  fliould  be  paid  annually  in  ^  'nuch- 
Ueu  of  tythes  5  and  it  was  confirmed  by  the  bilhop.     This  was  cock. 

3  B  4  holdea 
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holden  to  be  only  a  perfonal  contraft,  and  not  fuch  a  real  com* 
pofitlon  as  would  bind  the  fucceflbr  to  the  vicar. 

[Au  agreement  by  which  the  re6lor  had  an  inclofure  and  allot- 
ment in  lieu  of  his  glebe  and  tythes,  was  holden  to  be  no  bar  to 
the  fucceflbr's  claim  of  tythes,  though  the  ordinary  was  a  party 
to  if,  and  it  was  fandlioned  by  a  decree  in  equity.  To  this 
agreement  it  fliould  be  obferved,  that  the  patron  was  not  a  party, 
that  the  decree  was  by  confent,  and  nothing  was  allowed  as  a 
compenfation  for  tythes  upon  improvements  uifuturo.'\ 

A  modus  may  be  prefcnbed  for,  without  producing  the  deed, 
by  which  the  compofition  was  at  firft  agreed  upon :  for  wherever 
there  has  been, 'for  time  immemorial,  a  conftant  annual  payment 
in  lieu  of  tythe,  it  fhall  be  intended  that  the  payment  had  a  proper 
commencement. 

A  modus  is  not  good,  unlefs  the  compofitlon  were  at  firft  rea- 
fonable. 

It  is  not,  however,  at  this  day  neceflary  to  (hew  that  the  com- 
pofition  was  at  firft  reafonable:  for  there  might  be,  when  the 
compofition  was  agreed  upon,  fome  circumftance  which  then  made 
it  reafonable,  although  this  cannot,  at  fo  great  diftance  of  time, 
be  Ihewn. 

A  modus  muft,  at  its  commencement,  have  been  a  recompence 
to  the  perfon  to  whom  the  tythe  was  due  in  lieu  of  which  it  was 
to  be  paid. 

If  a  man  prefcribe  to  be  difcharged  of  tythe,  in  confideratlon 
pf  being  obliged  to  repair  the  body  of  the  church,  this  is  not  a 
good  modus ;  becaufe,  as  the  parfon  was  never  obliged  to  repair 
the  body  of  the  church,  this  could  never  have  been  a  recompence 
to  him. 

But,  if  a  man  prefcribe  to  be  difcharged  of  tythe,  in  confidera* 
tion  of  being  obliged  to  repair  the  chancel,  this  is  a  good  modus : 
for  this  muft  always  have  been  a  recompence  to  the  parfon,  he 
being  bound  to  repair  the  chancel. 

It  is  not  at  this  day  peceflary,  for  the  party  who  would  avail 
himfelf  of  a  modus  to  fliew,  that  it  was  originally  a  recompence 
to  the  perfon  to  whom  the  tythe  was  due  in  lieu  of  which  it  was  to 
be  paid  :  for  unlefs  it  appear,  upon  the  face  of  the  prefcription, 
not  to  have  been  fo,  it  fhall  be  intended  that  it  was. 

It  is  laid  down,  that  a  modus  by  prefcription  may  be  good  again  ft 
a  vicarw 

But  the  better  opinion  feems  to  be,  that,  as  every  modus  by 
prefcription  muft  have  begun  at  a  time  whereof  there  is  no  me- 
mory, no  modus  by  prefcription  can  be  good  againft  a  vicar  \  be- 
caufe the  endowment  of  all  vicarages  has  been  within  time  of 
memory. 

It  has  been  holden,  that  a  modus  by  prefcription,  to  be  paid  to 
the  reclor  in  lieu  of  all  tythes  ariCng'in  the  parifh,  is  a  difcharge 
of  tythes  as  againft  the  vicar. 

The  thing  paid  as  a  msdus  is  ufually  a  funi  pf  money, 

But 
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But  the  payment  of  a  chattel  as  a  modus  is  good  ;  becaufe  the  Saik.  656. 
original  agreement  might  as  v/ell  have  been,  that  a  chattel  ^^-  Raym. 
(hould  be  paid  in  lieu  of  tythes,  as  that  money  fhould.  ^^°' 

It  is  a  good  modus  to  prefer ibe,  that  the  parfon  and  his  prede-  Hob.  42. 
ceflbrs  have,  for  time  immemorial,  been  feifed  in  fee  of  one  or  ^"■"•Ja.sot. 
more  clofes  of  land  lying  in  the  parifh ;   and  have  conflantly  re-  Ay\  ^^5* 
ceived  the  profits  thereof,  in  lieu  of  a  particular  fpecies  of  tythe, 
or  in  lieu  of  all  tythes  arifing  in  the  parifh. 

An  indirect  modus  is  good. 

A  fuit  being  inftituted  for  tythes  in  kind  by  the  parfon  of  B,  Cro.  Eliz. 
the  defendant  moved  for  a  prohibition  ;  and  infilled,  that  he  was  *36- 
an  inhabitant  of  the  parilh  of  -^.,  that  every  inhabitant  of  the  parifli  p^ft'*^  ** 
of  y^.,  who  held  any  pafture  land  in  the  parilh  of  5.,  had,  for 
time  immemorial,  paid  tythes  thereof  to  the  parfon  of  -^.,  and 
that  the  parfon  of  A.  had  always  paid  two  pence  for  every  acre 
of  fuch  pafture  to  the  parfon  of  B.     A  prohibition  was  granted. 
And  by  the  court— It  is  exa£lly  the  fame  thing,  as  if  the  defend- 
ant had  prefcribed  dire£lly  for  a  modus  of  two  pence  for  every 
«cre  of  pafture  occupied  by  him  in  the  parith  of  B, 

Tythe  is  fo  abfolutely  and  eifeftually  difcharged  by  a  moduSf  that  Hob.  41, 
although  this  be  not  paid,  the  right  of  taking  the  tythe  in  kind  +2.  44. 
cannot  be  again  reforted  to. 

If  a  man  through  ignorance  fst  out  corn  for  tythe,  upon  land  Hob.  42. 
difcharged  of  tythe  by  a  modus,  and  the  parfon  take  it  away,  an  Cooper  y. 
adlion  of  trefpafs  lies  againft  him.  Andrew*. 

A  modus  is  not  deftroyed  by  the  payment  of  tythe  in  kind  for  z  BuWr. 
fome  years.  *4o-  Price 

V.  Mafcal 

On  the  other  hand  a  modus  muft  be  paid  every  year,  although  Hob.  42.* 
no  tythe  would  have  been  due :  for  the  modus,  it  being  a  recom-  44- 
pence  for  the  tythe,  becomes  a  fpiritual  fee. 

If  the  land,  for  which  there  is  a  modus,  lie  frefh,  the  modus  muft  Hardr.  184. 
neverthelefs  be  paid.  Hoibeach  ». 

Whadcock. 

If  there  be  a  modus  to  pay  thirty  eggs,  in  lieu  of  the  tythe  of  '  Roil.  Abr, 
all  eggs,  the  thirty  eggs  muft  at  all  events  be  paid.  ^*f-  P'*  3* 

Ld.  Raym.  360. 
2.  Of  the  Certainty  required  in  a  Modus. 

A  modus  muft  be  certain  as  to  the  fum  of  money,  or  other  thing, 
which  is  to  be  paid. 

A  modus,  to  pay  two  {hillings  in  the  pound  of  the  yearly  rent  '*  Mod. 
of  the  land,  is  void ;  becaufe  as  the  yearly  rent  may  be  raifed  or  |^if'  g 
fallen  at  pleafure,  the  fum  of  money  to  be  paid  muft  always  be  u.  Raym* 
uncertain.  697-  Sunb. 

ao.  174. 

A  modus,  to  pay  one  penny  or  thereabouts  for  every  acre  of  »Roi'Abr. 
land,  is  void  j  by  reafon  of  the  uncertainty  of  the  fum  of  money  pi.^j,  j  p^ 
to  be  paid.  Wms  571.* 

£A  modus  to  pay  a  fother  of  hay  in  lieu  of  tythes,  is  void,  for  Ambi.  %6$. 
uncertainty.  ,     ^  Fenwickcr, 

^  Lambe  and  otheif* 

A  modus  of  a  penny  in  lieu  of  tythe  of  hay  of  thc  lands  occu-  Travis  v. 
pied  with  each  houfe  in  the  parilh,  is  bad,  j  Amkl^o?, ». 

$  But     '     '  * 
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Bunb.  179.        But  it  has  been  liolden,  that  a  tnoJuSy  to  deliver  nine  cart  loads 
Woiferfton      £  loewood  In  lieu  of  all  tythes,  is  certain  enough. 

V.  Manwar-  o  ^  ^ 

ing. 

The  thing  for  which  a  modus  is  to  be  paid,  muft  like  wife  be 
certain. 
5.P.  Wms.       The  defendant  in  a  fuit  for  tythe  infifted,  that  the  inhabitants 
462,  of  a  certain  tenement  had  been  accuftomed  to  pay  a  fum  of  money 

B^fhtweil!    2S  a  modus,  for  the  tythe  of  all  corn,  grown  upon  the  lands  ufual/y 
enjoyed  theretuith.     The  modus  was  holden  to  be  void  for  uncer- 
tainty ;  becaufe  the  words  ufually  enjoyed  therewith  imply,  that  the 
fame  lands  had  not  been  conftantly  enjoyed  with  the  tenement. 
Bennet  v.  [A  modus  of  two-pence  payable  by  every  houfeholder  or  in- 

Read.Anilr.  j^gbitant  in  the  parifh  for  all  tythe  of  fuel,  of  fruits,  of  aglllment, 
3*^'"'         and  of  wood,  is  good.] 

Bunb.  129.       It  has  been  holden,  that  a  modus  for  a  farm  Is  void  ;  becaufe  a 
Burweii  v.     fgrm  does  not  confift  of  any  certain  quantity  of  land. 

Bunb.  160.        But,  if  In  prefcribing  for  a  vjodus  for  a  farm,  the  quantity  of 
^l"fn  "'      land  of  which  the  farm  confifts  be  fpecified,  the  modus  is  good. 

[See  Scott  v.  Allgood,  Anftr.  16.] 

And  it  Is  not  necefiary,  that  the  thing,  for  which  a  modus  Is  to  be 
paid,  fliould  be  always  defcribed  with  certainty  in  prefcribing  for 
the  modus ;  becr.ufe,  if  from  what  is  alleged  the  thing  can  fairly 
be  afcertained,  the  modus  is  good  ;  it  being  a  maxim  of  law,  that 
certum  ejl  quod  cerium  reddi  potejl. 
z  P.  Wms.  A  modus,  to  pay  twelve  pence  for  every  acre  of  upland,  was 
572-  holden  to  be  good  ;  becaufe  what  is  upland  may  be  afcertained. 

2  p.  Wms.        The  prefcriptlon  was,  that  every  perfon  living  out  of  a  parifh 
57--  fhould  pay  four  pence  for  every  acre  of  meadow  or  pafture  occu- 

Monfon.       V^^^  ^Y  ^^^'^^  ^^  '^^  parifti.     This  was  decreed  to  be  a  good  modus; 
Lord  King,  Chancellour,  and  Reynolds  and  Forte/cue,  the  two  juf- 
tlces  who  affifted  him,  being  of  opinion,  that  it  was  certain  enough ; 
for  thht  there  is  no  great  difficulty  in  afcertaining  the  number  of 
acres  of  meadow  or  pafture  occupied  by  a  perfon  in  a  paridi. 
I  Roll.  Abr.       A  modus  for  a  park  is  good,  although   the  quantity  of  land  of 
651.  pi.  3.    which  it  confifts  be  not  mentioned;  for  a  park  is  fufficiently  af- 
certained by  its  boundaries. 
iRoil.  Abr.       But,  if  a  park  be  difparked,  the  wzo//«/,  unlefs  the  occupier  of 
651.  pi  4.     t]^g  difparked  land  allege,  that  it  is  to  be  paid  for  a  certain  quan- 
tity of  land,  is  void. 
Anftr.  16.         j-^  modus  for  every  ancient  orchard  Is  good.] 
SMod.  375.       The  time  of  paying  wh^t  is  to  be  paid  as  a  mcdus,  muft  like- 
Bunb.  105.   ^jfg  bg  certain.  .    > 

171-  173- 

Bur.b.  198.       If  the  modus  be  to  pay  a  fum  of  money  yearly,  in  lieu  of  tythe, 

Finn'!"  "'     °"  *^^  ^^°"*  ^^^  ^^^  ^^y  °^  -^"y '  *^^s  ^s  not  a  good  modusy  be- 
caufe the  time  of  payment  is  uncertain. 
Punb.  173.        The  prefcriptlon  was,  to  pay  a  fum  of  money,  as  a  tnodus  for 
SiJieir"*     ^\^  ^y^^^  °^  fli^ep,  at  Eafer,  or  when  the  fheep  fliall  be  fold. 
The  modus  was  holden  to  be  void,  by  reafou  of  the  uncertainty  of 
the  time  of  payment, 

3-  oi 
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3.  Of  a  Me  Jus  f  which  amounts  to  a  Prefcriptlon  in  Non  dedtnando, 

A  modus,  to  pay  the  tythe  of  part  of  a  thing,  which  is  tythable  Cro.  ja.  47. 
of  common  right,  in  difcharge  of  the  tythe  of  the  whole  thing,  is  ^^^^  ^' 

void.  Ld.  Raym.  677.' 

If  the  modus  be,  to  pay  the  tythe  of  hay  grown  upon  fome  lands, 
in  difcharge  of  the  tythe  of  hay  grown  upon  all  other  lands  in  the 
parifli,  the  modus  is  badj  for,  as  it  is  only  a  recompence  as  to 
part,  it  amounts  to  a  prefcription  in  non  decimando  as  to  the  re- 
iidue  of  the  hay  grown  in  the  parifli. 

A  modus  to  pay  the  tythe  of  milk  part  of  the  year,  in  difcharge  Ld.  Raym. 
of   the    tythe  of  milk  for  the    whole   year,  was  holden  to    be  |/'°'  ^'"  '• 
void  ;  becaufe  it  is,  in  effedi,  a  prefcription  in  non  decitmnido  as  to  ejiz.  6oq  ™* 
milk  for  part  of  the  year.  Saik  636.    laMoo.  ao6.  Lunb.  307, 

But,  if  the  tythe  of  a  thing,  as  of  wood,  be  only  due  by  cuftom,  Saik.  656. 
a  modus  to  pay  the  tythe  of  part  thereof,  in  difcharge  of  the  tythe  ^^  Raym. 
of  tiu-  whole,  is  good  ;  becaufe  there  may  be  a  prefcription  in  non  J^^^, 
decimando^  as  to  part  ot  fuch  a  thing.  m. 

If  the  tythe  of  part  of  a.thing,  which  is  tythable  of  common  Hob.  250. 
right,  be  bv  a  modus  made  more  valuable,  the  modus,  although  it  ^aii«-  656. 
is  to  be  paid  in  difcharge  of  the  tythe  of  the  whole  thing,  is  good  ;  ^^  Mod. 
becaufe  fuch  modus  may  be  a  recompence  for  the  tythe  of  the  Raym.  360. 
whole  thing.  2P.  Wms,  511, 

A  modus,  to  pay  the  tenth  cheefe  from  the  firft  day  of  May  Cro.  Eiiz, 
until  the  firft  day  oi  Augujl,  in  difcharge  of  the  tythe  of  milk  for  ^'=9-. 
the  whole  year,   is  good  :  becaufe,  by  the  labour  of  making  it  lu„j"  ''' 
into  cheefe,  the  tythe  of  milk  is  made  more  valuable  fo  long  as  it 
is  paid. 

A  modus,  to  pay  a  quantity  of  a  thing,  which  is  tythable  of 
common  right,  in  difcharge  of  the  tythe  of  the  whole  thereof, 
which  .i  man  may  happen  to  have,  is  a  good  modus. 

A  modus,   to  pay  thirtv  eggs  of  the  produce  of  a  man's  own  Ld.  Raym. 
hens,  in  difcharge  of  all  tythe  of  eggs,   would  be  void  :  for,  as  ^^°- 
thirty  eggs  may  not  be  the  tythe  of  all  the  eggs  a  man  has,  fuch  vlurl' 
a  modus  may  amount  to  a  prefcription  in  non  decimando  as  to  fome 
eggs. 

But  a  modus  to  pay  thirty  eggs,  in  difcharge  of  the  tythe  of  all  i  Roll.  Abr. 
the  eggs  a  man  may  happen  to  have,  is  good  :  for  thefe  eggs,  648.  pi.  3. 
which  are  not  to  be  coniidered  as  tythe,    muft  be  paid  at  all    (.^^  ^^'"* 
events ;  whether  the  perfon,   who  is  to  pay  them,   have  hens 
or  not. 

A  modus  for  the  tythe  of  one  thing,  which  is  tythable  of  com* 
mon  right,  can  never  be  a  difcharge  of  the  tythe  of  another  thing, 
which  is  lihcwife  tythable  of  common  right. 

The  mo.^'us  was,  to  pay  one  penny  for  every  mare  ;  and  it  was  Cro.  Eilz. 
alleged,  that  this  was  to  be  a  fatisfaction  for  the  tythe  of  horfes,  445- 
mares,  and  colts.     This  modus  was  holden  to  be  void  ;  becaufe  ^''>^''"^"  '^* 
a  modus   for  one  thing,  which  is   tythable  of  common  right,  it 
being  in  fa£t  only  a  recompence  for  the  tythe  of  that  thing,  can 
never  be  a  recompence  for  the  tythe  of  another  thing  which  is 
Jikewife    tythable  of  common  right  j   and,  confej^uently,   fuch 

modus^ 
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moduSi  which  amounts  to  a  prefcription  in  non  d^cimando  as  to  the 
other  thing,  is  void. 

4.  Of  a  ModuSi  which  has  not  been  conftantly  paid. 

Salic.  656.        It  is  laid  down,  that  if  a  modus  have  not  been  conftantly  paid. 
The  Arch-    jt  ii,  deftroyed. 

bimop  of  ' 

York  V.  The  Duke  of  Newcaftlc 

I  Roll,  Abr.  And  it  has  been  holden  in  one  cafe,  that  if  a  modus  be  for  the 
«5i.  Sharp  tythe  of  hay,  grown  upon  a  certain  piece  of  land,  and  the  land 
be  converted  into  arable  land,  the  modus  is  deftroyed. 

But  it  is  in  other  cafes  laid  down,  that,  although  the  pay- 
ment of  a  modus  be  fufpended  or  ceafe  for  a  time,  it  may  be  re- 
vived again. 

In  one  cafe  the  contrary  to  what  was  holden  in  the  cafe  of 
Sharp  and  Coult  is  laid  down  exprefsly  :  for  it  is  laid  down,  that 
if  there  be  a  modus  for  the  tythe  of  hay,  grown  upon  a  certain 
piece  of  land,  the  modus  is  only  fufpended  by  converting  the  land 
into  arable  land,  and  revives  again  whenever  hay  is  grown  there- 
upon. 

In  another  it  is  laid  down,  that  if  an  orchard,  for  which  there 
is  a  modus,  be  diforcharded,  the  modus  is  fufpended :  but  that, 
whenever  the  fame  ground  is  again  converted  into  an  orchard,  the 
modus  is  revived. 

In  another  it  is  laid  down,  that  a  modus  is  not  deftroyed  by  the 
payment  of  tythes  in  kind  for  fome  years. 

And  the  doftrine  of  thefe  three  cafes  is  adhered  tOj  and  con« 
firmed  in  a  modern  cafe. 


*.  Coult. 


Godb.  194 

Brown's 

cafe. 


J  Roll.  Rep. 

Hooper  v. 
Andrews. 

iBulft.  240. 
Price  V. 
Mafcal. 

zP.  Wms. 

Chapman  v. 
Monfon,  Hil.  3  G.2. 


J  Eq.  Ca. 

Abr.  369. 


Selert  Ca. 
in  Chan.  52. 
Webber  v. 
Taylor. 


II  Mod.  60. 
Startup  y. 
Doddeiidge, 
Fafch. 

4  /.im. 


5.  Of  a  leaping  Modus, 

It  is  not,  as  has  been  already  obferved,  neceflary,  that  a  modus 
fhould  have  been  conftantly  paid,  yet  a  modus  muft,  when  paid, 
have  been  conftantly  paid  in  the  fame  manner  j  otherwifc  it  is 
called  a  leaping  modus^  and  is  therefore  void. 

The  modus  was,  to  pay  a  certain  fum  of  money  for  the  tythe  of 
certain  premifes,  whilft  they  continue  in  certain  hands  :  but,  if  the 
premifes  (hould  come  into  other  hands,  then  the  faid  fum  or 
tythes  in  kind  were  to  be  paid  at  the  ele£tion  of  the  parfon.  This 
modus  was  holden  to  be  bad.  And  by  the  court — There  cannot  be 
a  leaping  modus. 

6,  Of  a  ModuSj  which  is  too  rank. 

Wherever  the  fum  of  money,  or  other  thing  paid  as  a  ynodus^  is 
of  greater  value  than  it  can  be  fairly  fuppofed  the  tythes  for 
which  it  is  paid  were  at  the  time  of  its  commencement  worth, 
fuch  modusy  which  is  called  a  too  rank  tnodus,  is  void. 

A  prohibition  was  refufed,  becaufe  the  modus  appeared  to  be  too 
rank.  And  by  Holt,  Chief  Juftice — Wherever  a  modus  runs  too 
high,  the  prefumption  is  ftrong,  that  it  is  net  a  modus. 

In 
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In  a  cafe  ^botit  two  years  after,  the  contrary  was  laid  down. 

The  modus  appearing  too  rank,  it  was  decreed  by  the  court  of  Y»"- Abr. 
Exchequer  to  be  a  temporary  compoGtion,  and  not  a  modus :  but  p.' a.  pi.  47! 
the  decree  was  reverfed  ;  for  churches  may  have  been  endowed  poie  v. 
with  more  than  the  value  of  the  tythes.  Gardiner,  Mar.  5,  1707. 

But  it  has  been  fince  holden  in  divers  cafes,  that  a  tnodus,  which 
is  too  rank,  is  void. 

In  one  cafe,  zjnodus  of  five  (hillings  for  every  acre  of  wheat  Bunb.  10. 
was  holden  to  be  void,  as  being  too  rank  ;  becaufe  five  fliillings  is  ^^1"°^  ^' 
very  near,  if  not  quite  the  value,  of  the  tythe  of  an  acre  of  wheat  nil.  3  c*  !.• 
at  this  day. 

In  another,  a  7nodus  of  one  (hilling  for  a  milch  cow  was  holden  Bunb.  78, 
to  be  void,  becaufe  it  is  too  rank.     And  by  the  court — A  fhil-  79-    Rennet 
ling  was,  at  the  time  this  modus  muft  be  fuppofed  to  have  had  TrinVG?!, 
its  commencement,  half  the  yearly  value  of  the  milk  of  a  cow. 

And  in  the  fame  cafe  a  }}iodus  of  fixpence  for  a  calf  was  holdea 
%o  be  too  rank. 

The  reporter  of  this  cafe  does  indeed  fay,  in  a  note,  that 
(ince  this  cafe  a  modus  of  fixpence  for  a  calf  has  been  holden  to  be 
good. 

And  in  another  cafe,  not  two  years  before  that  of  Bentiet  v.  Bunb.  57. 
JenkinSyZ  modus  oi  eleven  pence  for  a  milch  cow,  and  one  of  fix-  ^?y''  X^' 
pence  for  a  calf  were  both  holden  to  be  good.  Exeter,  Hii.  e'c.  i. 

It  may,  upon  comparing  the  two  laft  cafes,  be  doubtful,  whe- 
ther a  {hilling  be  too  rank  a  modus  for  a  milcii  cow  and  fixpence 
for  a  calf  :  but  they  both  confirm  the  do£lrine,  that  a  modus 
which  is  too  rank,  is  void  j  for  the  two  quelllons.  Whether  a  par- 
ticular viodus  be  too  rank,  and  whether  a  modus  which  is  too  rank 
be  void,  are  quite  diftlndl  and  independent  of  each  other. 

[A  modus,  of  5x.  an  acre  for  all  land  fown  with  wheat,  in  lieu  Torrianov, 
of  all  tythes  of  wheat,  is  too  rank.     So,  of  is.  6d,  an  acre  for  all  ,^f^|^g 
land  fown  with  other  grain,  in  lieu  of  all  tythe  of  fuch  grain.  420.' 
So,  of  2x.  an  acre  for  all  meadow  mowed,  and  is.  ^d,  for  upland  ^  l^»yn- 
grafs-ground  mowed,  in  lieu  of  all  tythes  of  grafs  and  pailure.  ^'^* 
So,  of  2s.  6d.  for  every  farrow  of  pigs  littered,  in  lieu  of  all 
tythes  of  them.     So,  of  8j".  a  fcore  of  lambs,  in  lieu  of  the  tythe 
oi"  lambs.     So,  oi  \d.  a  fleece  of  all  wool  (horn  in  the  parifh,  in 
lieu  of  all  tythe  wool.] 


7.  Of  a  ModuSy  which  is  liable  to  Fraud. 
A  modits  of  one  penny,  for  the  tythe  of  all  hay  arifing  upon  a  Bunb.  i6x, 

"     "  " .        _  -  Finch  V. 

Mafters* 


farm,  being  prefcribed  for,  it  was  objeQied,  that  the  modus  is  liable  ''^'"*^^^* 


to  fraud  j  for  that  all  the  land  may  be  turned  into  meadow,  and 
then  only  one  petmy  vfill  be  paid  for  the  tythes  of  the  whole 
farm  :  but  the  modus  was  holden  to  be  good. 

The  modus  was,  that  every  perfon,  who  lived  out  of  a  parifh,  »  P.  Wms. 
fliould  pay  four  pence,  for  every  acre  of  meadow  or  pafture  occu-  ^^^'  57^» 
pied  by  him  in  the  parifh.      It  was  objedled,  that  fuch  a  modus  is  chapman  t, 
liable  to  great  fraud  j  for  tliat  many  perfons  would  live  out  of  the  Moafon, 

parifh^ 
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pnrifh,  to  avoid  paying  tythes  in  kind  ;  and  others  would,  by 
threatening  to  leave  the  parifh  if  he  did  not  do  it,  compel  the 
parfon  to  take  lefs  than  the  worth  of  his  tythes.  It  was  anfwer- 
cd,  that,  if  the  being  liable  to  fraud  is  an  objeftion  to  the  good- 
nefs  of  a  viodus,  fcarce  any  tnodiis  will  be  good  ;  becaufe  every 
one  is  in  fome  degree  liable  to  fraud.  The  modus  was  holden  to 
be  good. 

8.  Of  a  Modus  for  fuch  Perfons  as  live  out  of  the  Parlfli. 


I  Lev.  116.  It  has  been  holden,  that  a  modus,  for  fuch  perfons  as  live  out  of 
Bawdry  v.  the  parilh,  is  unreafonable  ;  for  that  the  inhabitants  of  the  parifli, 
BuiheU.        ^g  being  liable  to  the  charge  of  the  repairs  and  veftments  of  the 

church,  ought  to  be  molt  favoured  in  the  payment  of  tythes. 
a  P.  Wms.        But  in  a  modern  cafe  fuch  a  modus  was  holden  to  be  good  ;  and 
567.  574..      jj^g  opinion  of  the  court,  in  the  cafe  of  Bawdry  v.  Bujhe/l,  is  not 
Monfon."  "   o"'y  ^^id  to  have  been  a  hafty  one ;  but  the  ground  of  it,  namely, 
that  only  parilhioners  are  liable  to  the  charges  of  repairs  and  veft- 
ments of  the  church,  is  exprefsly  denied  to  be  law. 

9.  Of  the  Extent  of  2.  Modus, 

Bunb,  79.  A  modus  for  a  garden  extends  only  to  the  ancient  ground  of  the 
w"k  *'  h   S^''"^^"  »  ^'^^i  ^f  more  ground  be  laid  to  the  garden,  the  modus  does 

not  extend  thereto. 
Lutw.  1074.       If  a  modus  be,  to  pay  at  the  rate  of  a  certain  funi  by  the  acre 
Bunb.  79.     fQj.  j|-^e  tythe  of  all  hay  grown  in  the  parifh,  the  modus  extends  to 
^'^*'  clover,  fainfoin,  and  all  other  things  of  the  grafs  kind,  although 

the  cultivation  of  fome  of  thefe  has  been  lately  introduced  into 

the  parifh. 
Fitzgib.  53.       But,  if  a  modus  be  for  the  tythe  of  all  hay  grown  in  the  parifh, 
Joxv.  Aide.  ^j.  £-^^,  j.|^g   tythe  of  all  hay  grown  upon  a  particular  farm  in  the 

parifli,  the  modus  extends  only  to  the  ancient  meadow  of  the  parifh 

or  farm. 
1  Roll.  Abr.       It  has  been  holden,  that  if  a  mill  be  ere^ied  upon  a  piece  of 
651.  Ruffei  j^j^j    £qjj.  ^i^if,]^  thgjrg  J5  a  modust  the   modus  extends  to   the 

V.  More,  '  ' 

Trin.  _  mill. 

39  Eliz. 

Cro  Ja.  But  this  Cafe  does  not  feem  to  be  law  ;  for  in  a  later  cafe  it  was 

Trm  ^"°'*'  ^o^"^^"'  ^^^"^^  ^  "^'^'j  although  it  beere£led  upon  land  difchargedof 

15  Ja.  I.      tythes,  is  liable  to  the  payment  of  tythe. 

4  Med.  4S-        If  there  be  a  modus  for  a  mill,  in  which  there  has  always  been 

Gumiey  v.  ^^^  ^^^      -^  of  (loues,  and  a  fecond  pair  of  ftonesbe  added  to  the 

ham.  niul,  the  mcdus  extends  to  thefe. 

iRuU.  Abr.       If  the  ftream  of  a  mill,  for  which  there  is  a  modus,  be  by  the 

641.pl.  I.    a£^  of  God  changed  from  its  ufual  courfe,  and  afterwards  the 

owner  pull  that  mill  down,  and  ere£l  a  new  mill  upon  the  new 

ftream,  the  modus  extends  to  the  new  mill. 
IliJ>  But,  if    the  ftream  had  been   changed   by   the   a£l   of    the 

owner,  the  new  miH  would,  have  been  liable  to  the  payment  of 

tytlie.  '6 


(S)  Of  a  Prefcription  in  Non  decimando, 

A  Spiritual  perfon  may  prefcribe  in  non  declmatido ;  becaufe  every  i  Roll-  Abr.- 

"^  fuch  perfon  was,  at  the  common  law,  capable  of  receiving  a  ^5.3-  ^^^^o. 
grant  of  tythes.                                                                    ai6.  511.   Cro.Car.423, 

Another  and  the  principal  reafon  is,  that  the  church  does  not 
ilofe  any  thing  by  fuch  prefcription  ;  a  fpiritual  perfon  having  the 
benefit  thereof. 

The   churchwardens  of  a  parifh,  although  they  hold  land  for  1  Roll.  Abr. 

repairing  the    church,  cannot   prefcribe  in  non  dechnando  for  the  ^53*  pl-  6. 
land  :  becaufe  they  are  not  fpiritual  perfons. 

If  a  layman  be   tenant  for  years  to  a  fpiritual  perfon  of  land  i  Roll.  Abr. 

which  is  difcharged  of  tythes,  he  may  prefcribe  in  non  decimando  CroiT"*" 

for  the  land  ;  becaufe,  as  thepofleffion  of  the  tenant  is  in   point  ii6.  512* 

of  law  the  poflTeffion  of  the  landlord,  the  prefcription  in  this  cafe  7^S' 

would  be  in  the  right  of  a  fpiritual  perfon.  ^°°^'  ^'9« 

But,  if  a  fpiritual  perfon  grant  an  ellate  of  inheritance  in  land,  Cro.  Car. 

lOr  which  the  fpiritual  perfon  might  himfelf  have  prefcribed  in  non  ff^* 

aecimando^  to  a  layman,  the  grantee  cannot  preicribe  in  non  deci-  %  Ktb.  20. 

inando ;  becaufe  the  prefcription  would  be  in  his  own  right.  1  Sid.  320. 

It  has,  however,  been  holden,  that  a  layman,  who  holds  land  by  Cro.  EIi«. 

copy  of  court-roll  of  a  manor  difcharged  of  tythes,  may  prefcribe  ^H- 

in  non  decimando  for  the  land  j  although  he  has  an  eftate  of  in-  pryer.    * ' 

heritance  therein.  Yelv.  2. 

A  layman  may  prefcribe  in  modo  decimandi,  but  he  cannot  pre-  uRep.  13. 

fcribe  in  non  decimando^  for  any  thing  which  is  tythable   of  com-  I  ^"^^'  •^'"'* 

mon  right ;  becaufe  a  layman  was  not,  at  the  common  law,  cap-  Cro.Ellz. 

able  of  receiving  a  grant  of  tythes;  and  it  has  been  holden  in  *93'  S'z* 

favour  of  the  church,  that  the  right  of  tythes  cannot  be  taken  ^^^  ^^j- 

away,  unlefs  an  adlual  recompence  be  paid  for  the  fame  ;  or  unlefs  a  P.  Wrnsf 

the  inflrument,  by  which  the  land  has  been  thereof  difcharged,  be  573' 
produced. 

It  has  been  holden  in  two  modern  cafes,  that  a  layman  can  no  Bunb.  325. 

more  prefcribe  in  non  decimando  againft  an    impropriator   than  ^|'^''|'°"  '^• 

againft  a  redlor ;  for  that  both  are  equally  entitled  of  common  md.  345. 

right  to  tythes.  The  Corporation  of  Bury  v.  Evans. 

It  is  faid  to  have  been  holden  in  one  cafe,  that  the  inhabitants  of  i  Roll.  Abr 
two  hundreds  may  prefcribe  in  non  decimando^  for  a  thing  which  is  ^54-  Kidden 
tythable  of  common  right.  Pafch.'^'if  c?/.'^xt 

But  In  a  fubfequent  cafe  it  is  laid  down,  that  neither  the  Inha-  id.  Raym. 
bitantsof  two  hundreds,  nor  of  a  whole  county,  can  prefcribe  in  137-  f^ick« 
■non  decimando,  for  a  thing,  which  is  tythable  of  common  right :  ^.j  3°^°"' 
and  it  is  added,  that  as  no  fingle  inhabitant  of  a  hundred  or  coun-  laMod.ni, 
ty  can  in  fuch  cafe  prefcribe  in  mn  decimando,  it  would  ~be  Sjik.  655. 
abfurd  to  hold,  that  all  the  inhabitants  of  a  hundred  or  county 
may. 

It  is  indeed  true,  that  a  prefcription  in  non  decimando  for  wood  L<)-  Rzym. 
by  the  inhabitants  of  a  liuudred^  has  \iiizi\  holden  good  :    but  no  ^^J'^-^^^ 
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Saik,  6^6.  inference  can  be  drawn  from  hence;  becaufe  tythe  of  wooc!;, 
Comb.  404.  ^}^j^;h  does  not   renew  annually,  is  not  due   of  common  right, 

for  in  ancient  times  it  was  only   paid  in  particular   places    by 

cuftom. 

(T)    Of  a  Difcharge  of  Tythes  by  Grant. 

•  Rep.  45.  A  Layman  was  not,  at  the  common  law,  capable  of  receiving  a 
,1  Rep.  13.   £\  grant  of  tythes. 

«93'  599-  7^3-    f*"''*  '■'y^- 

*  Rrp.  44-  But  the  land  of  a  layman  could,  at  the  common  law,  have  been 
Biftop  of  difchargcd  of  tythes  by  grant,  provided  the  parfon,  patron,  and 
er's^cafe."      Ordinary  wt- re  all  parties  thereto. 

»p.  Wms.  And  a  difcharge  of  tythes  by  fuch  grant,  in  cafe  it  were  ob- 
573-  tained  before  the  reftridive  ftatutes,  is  at  this  day  good. 

Chapman  v.  '   " 

Monfon.    Cro.  Car.  4*3. 

a  P.  Wms.        A  layman  cannot  avail  hlmfelf  of  a  difcharge   of  tythes   by 

573-  grant,  unlefs  he  produce  the  deed  of  grant :  for  if  this  be  not 

Chapman  v.  produced,  tythcs  muft  be  paid,  although  none  have  been  paid 

II  Rep.  13.  within  time  of  memory ;  becaufe  a  layman  cannot  prefcribe  in  non 

I  Roll.  Abr.  decimando. 

653. 

Cro.  Ellz.  Z93.  51*.  599-  763*    ^°^'  ^9^' 

(U)  Of  a  Difcharge  of  Tythes  by  Bull. 

z  inft.  6sz»  CPIRITU AL  perfons  heretofore  frequently  purchafed  bulla 
653.  ^  '  from  the  pope,   for  difcharging  their  lands  of  the   payment 

of  tythes. 
Cro.  Ta.  The  praflice  of  doing  this  feems  to  have  been  more  prevalent 

454.  after  the  ordinance  of  Pope  Pafcat  the  Second,  by  which  it  was 

a  Rep.  44.    oi-clained,  that  only  the  lands  of  the  Cijlercians^  Hofpitallers,  and 

Templars  fliould  be  exempted  from  the  payment  of  tythes. 
ainft.  653.       It  was  the  opinion  of  Cokey  Chief  Juftice,  that  the  pope  never 
had  the  power  of  difcharging  any  land,  belonging  to  a  fubjedl  of 
this  realm,  of  the  payment  of  tythes. 

For  the  fake  of  removing  all  doubt  as  to  this,  and  of  putting  a, 
llop  to  the  praftice  of  purchafmg  bulls  for  difcharging  land  of  the 
payment  of  tythes,  it  is  by  the  7  H.  4.  c.  6.  after  reciting,  that  the 
order  of  the  Cijlerc'ians  in  this  realm  had  purchafed  certain  bulls, 
to  be  difcharged  of  the  tythes  of  their  lands  let  to  farm,  ena£led, 
**  That  the  religious  of  the  order  of  Cijlercians  (hall  be  in  the 
•*  Hate  they  were  in  before  fuch  bulls  were  purchafed  ;  and  that 
•*  if  they  of  the  f^id  order  or  any  other,  religious  or  feculars,  of 
**  whatfoever  ftate  or  condition  they  be,  do  put  the  faid  bulls  in 
**  execution,  or  do  from  henceforth  purchafe  ocher  fuch  bulls  ;  or 
**  by  colour  of  the  fame  bulls,  purchafed  or  to  be  purchafed,  do 
«*  take  advantage  in  any  manner  j  a  writ  of  jpramunire  facias  fliaU 
"  goagaiaftthem.'* 
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(W)    Of  a  Dlfcharge  of  the'Payment  of  Tythes  by 

Order. 


TN  antient  times,  monks  of  all  orders  were  difcharged  of  tlic  pay- 
"*■   ment  of  tythes. 

But  as  monks  in  procefs  of    time    increafed  to  a    great  de-  Cra.  Js. 
gree,  and  had  fuch  large  pofTeffions,  that  holy  church  was  thereby  454- 
greatly  impoveriflied,  ef  fi/ia  devoravit  matremf  Pope  Pafcal  the  Se-  ^^^'^^x^^^r'^^ 
ccnd  ordained,  that  monks  orders,  except  the  Cijlercians,  Templars^  z  inft.  65a;, 
and  Hcfpitatlers,  or   of  St.  John  of  JerufaLm,  fhould  be  liable  to 
the  payment  of  tythes. 

This  ordinance  being  found  infufficient  to  pretent  the  fmpo-  iRep,  Vr- 
verifhment  of  the  church,  another  was  fom.e  time  after  made  by  ^i^jl^^^.^*" 
Pope  Adriati  the  Fourth  j  by  which  even  the  lands  of  thofe  three  c.-o.  Ja.  57* 
orders,  except  the  lands  qnes  propriis  n-tariibiis  excoluntur,  were  ren- 
dered liable  to  the  payment  of  tythes. 

The  privilege  of  being  difcharged  of  tythes  extended  only  to 
fuch  lands  as  thofe  three  orders  were  pofleffed  of  about  the  year 
1200  i  for  all  parochial  tythes  being  at  that  time  appropriated 
to  the  perfons  who  had  the  cure  of  fouls  in  the  refpedtive 
parifties,  it  followed,  that  if  land  in  a  parifti  were  afterwards 
granted  to  either  of  thefe  orders,  it  v/ould  be  liable  to  the  pay- 
ment of  tythes.' 

As  a  difcharge  of  tythes  by  order  vras  perfonal,  erery  fuch  dif-  ^ro.  Ja, 
charge  muft,  upon  the  diflblution  of  the  religious  houfes  to  whofe  (f^j^^j  ^^ 
perfons  it  was  annexed,  have  been  at  an  end,   if  it  had  not  been  Wiisht. 
continued  by  one  or  more  ftatutes. 

By  the  31  if.  8.  f.  13.  §  21.  it  is  enacted,  "  That  the  kinjr,  his 
*'  heirs  and  fuceefibrs,  and  every  perfon,  his  heirs  and  afligns-, 
'f  which  hath  or  hereafter  (hall  have  any  manors,  lands,  tene- 
"  rnents,  or  other  hereditaments  whatfoever,  which  belonged  or 
*'  now  belong  unto  any  monafteries,  abbathies,  priories,  nunne- 
"  ries,  colleges,  hofpitals,  houfes  of  friars,  or  other  religious  and 
*•  ecclefjaftical  houfes  or  places,  (hall  have,  hold,  and  enjoy  the 
"  faid  manors,  lands,  tenements,  and  other  hereditaments  what-= 
"  foever,  and  every  of  them,  difcharged  and  acquitted  of  the 
"  payment  of  tythes,  as  freely,  and  in  as  ample  a  manner,  as  the 
"  faid  late  abbots,  priors,  abbefles,  priorefles,  and  other  ecclefi- 
*'  aftical  governors  and  governelies,  or  any  of  them,  had,  held,  oc- 
"  cupied,  poflelTcd,  or  enjoyed  the  fame,  or  any  parcel  thereof,  at 
"  the  days  of  their  diltolution,  fuppreflion,  renouncing,  relin- 
"  quifhing,  forfeiting,  giving  Up,  or  coming  to  the  king's  high- 
"  nefs,  of  fuch  monalleries,  abbathies,  priories,  nXmneries,  col- 
"  leges,  hofpitals,  houfes  of  friars,  or  other  rehgious  or  ecclefi- 
*'  aftical  houfes  or  places,  or  any  of  them." 

By    this  ftatvjte   the   privilege   of  being  difcharged  of  tythes,  po.  Ja.  57. 
which  the  monks  of  the  order  of  Cijfercians^  Templars y  Hofpitallersy  cj.o.(:ar.?4. 
or  of  8t.  John  of  Jerufalem^  had  enjoyed  for  all  the  lands  quamdiu  Hob.  306. 
proprijs  manibus  ep^coltmtur^  which  they  were  pofTeffed  of  before  the 
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appropriation  or  parochial  tyihes,  was  continued  to  fuch  of  thefc 

lands  as  were  thereby  veiled  in  the  crown. 

BunS.  1^8.        It  has  been  holden,  that  if  hind,  heretofore  difcharged  by  order 

Lambert  V.     ^f  tythes,  be  at  this  day  difcharged  of  tythes,  a  right  of  common, 

Cumming.    gjj-j^g^  appendant  or  appurtenant  to  the  land,  is  Hkewife  difcharged 

thereof. 
Eunb.  122.        Evidence  of  a  great  tythe  having  been  paid  for  land,  whilft  it 
Lord  V.         ^3g   jj^  jjjg  hands  of  the  monks    of  an  order  capable  of  a    dif- 
charge  of  the  payment  of  tythes,  is  the  bed  evidence,  which  can 
at  this  day  be  given,  that  the  monks  were  not  pofltfled  of  the  land 
before  the  appropriation  of  parochial  tythes. 
Chyt.  53.  But  evidence  of  .he  payment  of  a  fmall  tythe  for  land,  whihl  it 

pi-  9^'         was  in  the  hands  of  the  monks  of  an  order  capable  of  a  difcharge 
of  the  payment  of  tythe  is   not  evidence  of  this  ;  bccaufe  lands 
difcharged  by  order  were  only  difcharged  of  the  payment  of  great 
tvthcs. 
Kardr.  174.        A  tenant  for  life  of  land  which  wss  difcharged  by  order  of  the 
iQo,  Wiifon  payment  of  tythes  at  the  time  of  the  diflblution  of  the  religious 
Cljyc.  sv  '    ^"^^"^'^  ^°  which  it  belonged,  is  not  atthis  day  difclrarged  of  the  pay- 
ment of  tythe>  ;  for   the    conllruftion  of  the  31  H.  8.  <r.  13.  has 
always  been,  that  the  privilege  of  being  thereby  difcharged  uf  the 
payment  of  tythes,  h  only  continued  to  thofe  who  have  an  eflatc 
of  inheritance  in  the  land. 
Cro.ja.559.       It  was  found   by  a   fpecial  verdi6l,  that  the  lands  in  queftion 
Porter  V.       heretofore   belonging   to  an  abbey  of  the   Ci/ferciiw  order,    were 

Bathurft.  ,.^  ,  1      r     v  c         ^  i-  •; 

Cro.ja.454.  ducharged  01  the  payment  or  tythes  quamdiu  propriis  manwus  exco- 
Hardr.  190.  liiiilur ;  that  thefc  lands  were  in  leafe  for  years,  at  the  time  of  their 
being  veiled  in  the  crown  by  the  31//.  8.  c.  13.  and  that  the 
leafe  was  now  expired :  and  the  queftion  was,  Whether  the 
grantee  in  fee  of  the  crown,  (hould  be  difcharged  of  the  payment 
of  t^i\i^^  quamdiu  propriis  vianibus  excoluntur  ?  It  was  holden,  that 
he  fhould  ;  and  by  the  court — Although  the  tenant  for  years  paid 
tythes  for  the  lands  at  the  time  of  the  diflblution  of  the  abbey  ;  yet 
as  the  abbot  would  have  holden  them,  in  cafe  the  leafe  thereof  had 
expired  before  the  diflblution,  difcharged  of  the  payment  of  tythes 
quamdiu  prcpriis  manihus  excoluntur^  the  grantee  of  the  crown  ought 
to  hold  them  In  the  fame  manner. 

By  the  27  //.  8.  C  28.  §1.  all  religious  and  ecclefiaftical 
lioufes,  whofe  pofleflions  were  not  of  the  value  of  more  than  two 
hundred  pounds  a  year,  were  to  be  diflblved ;  and  the  lands,  tene- 
ments, tythes,  and  other  heieditaments  of  fuch  religious  and  ec- 
clehalHcal  houfes  were  to  be  veiled  in  the  crown. 

And  by  §.  2.  it  is  ena£led,  «'  That  every  perfon,  who  now 
"  hath,  or  hereafter  fliall  have,  any  letters  patent  of  the  king's 
**  highnefs  of  the  lands,  tenements,  tythes,  or  other  heredita- 
"  nients  which  appertained  to  any  religious  houle  heretofore  dif- 
«  folved,  or  which  appertaineth  to  any  religious  houfe  that  Ihallbe 
*'  fupprefll^d  or  diflx)lved  by  the  authority  of  this  ad,  fhall  have  and 
"  enjoy  thefaid  lands,  tenements,  tythes, and  other  hereditaments, 
*'  fpecified  in  their  letters  patent,  in  like  manner,  form  and  con- 
*«  dition,  as  the  abbots,  priors,  abbefles,  priorefles,  and  other 

«  chief 


^*  chief  governors,  had   or  ought  to  have  the  fame   if  they  had 
**^  not  been  fupprefled  or  diiTolved," 

It  has  been  frequently  determined,  that  no  land,  heretofore  dlf-  Hob.  ic6. 
•  charged  by  order  of  the  payment  of  tythes  qunmdhi  propriis  niani-  ^'^"V-'o* 
bus  excoluntui-y  vvhieh  in   purfuance  of  th  s  ftatute  was  veiled  in  cro.  Cat* 
the  crown,  is  difcharged  of  the  payment  of  tythes.  24.. 

There  is  in  the  3  i  //.  8.  c.  i^-  a  claufe  in  the  third  paragraph 
to  the  fame  effedf ,  concerning  the  lands  of  religious  houfes 
thereby  vefted  in  tlie  crown  :  but  it  is  plain,  from  a  fubfequent 
claufe  in  the  twenty-firit  paragraph  of  the  31  //.  8.  c.  13.  by 
which  fuch  lands  are  difcharged  of  the  payment  of  tythes,  that 
the  legiflature  were  fenfible,  that  fuch  lands  were  not  difciiarged 
thereof  by  the  former  claufe  ;  for  if  they  had  been  thereby  dif- 
charged, the  inferting  of  another  claufe  of  difcharge  would  have 
been  altogether  nugatory. 

By  the  twenty-firft  paragraph  of  the  31  //.  8.  c.  13.  only  fuch 
lands,  heretofore  difcharged  by  order  of  the  payment  of  tythes 
quamdhi  propriis  mamhus  excolumur,  are  difcharged  of  the  payment 
or  t)thes,  as  came  to  the  hands  of  Henry  the  Eighth  after  the  fourth 
aay  of  February  m  the  twenty-feventh  year  of  his  reign. 

In  confcquence  of  this  it  has  been  holden,  that  no  lands,  here-  Hob.  306/ 
toforc  difcharged  by  order  of  the  payment  of  tythes  quamdiu  pro-  ^^°'  J*-  sf* 
priis  manibus  excoluntur,  which  were  vefted  in  the  crown  in  put-  car.***'.^''' 
fuance  of  the  27  H.  8.  c.  28.  were  difcharged  of  the  payment  of 
tythes  by  the  31  if.  8.  c.  13.  for,  as  the  lands  vefted  in  the  crowa 
by  the  former  of  thefe   ftatutes,  were  by  relation  vefted  «/>««  Y-^e 
fourth  day  of  February  in  the  twenty-feventh  year  of  the  reign  of 
King  Henry  the  Eighth,  that  being  the  firft  day  of  the  feflion  of 
parliivment  in  which  the  27  H.  8.  c.  28.  was  made,  the  latter  fta- 
tute cannot  extend  to  thofe  lands. 

It  has  been  holden  in  two  cafes,  that  lands,  heretofore  dif-  « Rep.  45. 
charged  by  order  of  the  payment  of  tythes  quamdiu  propriis  manz-  fhe  Areh- 
bus  excoluntur.  which  were  vefted  in  the  crown  by  the  32  if.  8.  c.  24.  ^^^  P  ^^  , 

,.',..,  ,      r    1  r         ^  Canterbury's 

are  not  at  this  day  difcharged  of  the  payment  ot  tythes.  cafe,  Trin. 

38Eliz.     Cro.  Ja.  58.     Comwallis  v.  S-nHing,  Hil.  44  £,Jiz. 

As  there  Is  no  difcharging  claufe  in  this  ftatute,  fuch  lands  2  Rep.  46. 
muit,  if  they  are  difcharged  of  the  payment  of  tythes,  be  dif-    'h   A.cii- 

,',,7  u   o  birtiopof 

charged  by  the  31  if.  8.  r.  13.  Cnterou./s  «fc 

It  appears,  indeed,  upon  comparing  the  difcharging-claufe  in 
the  twenty-firft  paragraph  of  the  3  i  .H".  8.  f.  i  3*  with  the  third 
paragraph  of  th.e  fame  ftatute,  that  the  difcharge  extends  to  the 
lands  of  religious  houfes,  *'  which  thereafter  ftiall  happen  to  be 
*'  diflblvcd,  fuppreffed,  renounced,  relinqulftied,  forfeited,  given 
*'  up,  or  by  any  other  means  come  to  the  kings  highnefs."  But  the 
conftru£lion  in  one  of  the  cafes  was,  that  the  words,  or  by  any 
tther  means  come  to  the  king's  highnefs,  do  not  include  a  coming  by 
acb  of  parliament ;  for  if  the  legiflature  had  intended  to  include 
a  coming  to  the  king  by  a£l:  of  parliament,  this,  which  is  the 
higheft  way  of  coming,  would  have  been  mentioned  before  the 
coming  by  difTolution,  or  by  the  other  inferior  ways  which  are 

2^3  therein 


therein  particularly  mentioned.      And  in  fupport  of  this  conflruc- 
tion  a   cafe   was  relied  on,  in  which  it  had   been  holden,  that 
bi(hops  are  not  included  under  thefe  words  of  the  13  E/iz.  c.  10. 
*'  Colleges,  deans  and  chapters,  parfons,  vicars,  and  others  having 
"  ecclefiaftical  livings  ,"  becaulc   as  perfons  of  an  inferior  tank 
are  exprcfsly  mentioned,  bifliops,  if  it  had  been  intended  to  include 
them,  would  have  been  likewife  cxprefsly  mentioned, 
ijon.  187.        But  it  has  been  holden  in  a  fubfequent  cafe,  by  three  judges 
wiiittun  V.    againlt  one,  that  lands,  heretofore  difcharged   by   order  of  the 
_,  *'  ""'        payment  of  tythes  quamdiu  propriis  manibus  excoluntur^  which  were 
4  Car.  I.      veiled  in   the  crown  by  the  32  //.  8.  c.  24.  are  at  this  day  dif- 
charged of  tlie  payment  of  tythes  ;  for  that  the  words  in  the  third 
paragraph  of  the  31  /f.  8.  c.  13.  ivhich  thereafter  fhall  happen  to  he 
d:Jfchedy  include  every  kind   of  diflblution,  and    confequently  a 
diirolution  by  adl  of  parliament ;  and  that  the  words,  or  by  any 
■     other  means  come  to  the^kings  highnefs^  include  as  well  a  coming  by 
aiSt  of  parliament  as  a  coming  by  any  other  way. 
Freem.299.       And  in  a  ftlU  later  cafe  it  is  faid,  that,  although  there  may  have 
Star  V.  hill-  Jj^en  formerly  a  difference  of  opinion  as  to  this  point,  it  is  now 
31  Car.  2.     f«;ttled,  that  the  difcharging-claufe  of  the  31  //.  8.  c.  13.  extends 
to  .lands  veiled  in  the  crown  by  the  32  H,  8.  c,  24. 

(X)    Of  a  Dlfcharge  of  the  Payment  of  Tythes  by 
Unity  of  PofTeflion. 

I  Rep.  47,  C^  ^ong  as  land  in  a  parifh  was  in  the  poffelTion  of  an  abbot, 
4'^-  ..^J^^  ^^^^  ^^^^  ^'^°  pofleffed  of  the  reflory  of  the  parifh,  the  payment 
of  Canter-^  of  tythcs  for  the  land  was  neceflarily  fufpended  ;  becaufe  the  abbot 
bury's  cafe,  could  not  pay  tythcs  to  himfelf. 

II  Rep.  14.  But  the  land  was  not  difcharged  of  tythes  by  the  unity  of  pof- 
Na"**er.*'  f^^^o"  >  becaufe  tythes  do  not  iffue  out  of  land  but  are  collateral 
a  Rep.  AT,    thereto. 

49-     ^'ILl^-  454*     Com.  503. 

Com.  511.  And  confequently  fo  foon  as  the  pofleflion  of  the  land  was 
Bardweii  f^vcred  from  that  of  the  rectory,  the  land  became  again  liable 
a  Rep  47.     to  the  payment  of  tythes. 

49.     Cro.Ja.  454.     11  Rep.  14. 

a  Rep.  47.  Nay  it  has  been  holden,  that,  although  there  had  been,  pre- 
The  Aich-  viouflv  to  the  dilTolution  of  the  religious  houfe,  a  perpetual  unity  of 

b;(hip  of  rr  n-  r     t       i         i  11  r.  •        111.,.  '. 

Canterbury's  poliellion  ot  the  land  and  the  rectory  m  the  abbot  and  his  prede- 
«afe.  ceflbrs,  this  is  not  an  abfolute  difcharge  of  the  tythes  of  the  land  ; 

Hob,  298.     inafmuch  as  the  words  of  the  difcharging-claufe  in  the  31  if.  8. 

c.  3.  are  not  difcharged  of  tpIieSf   but  difcharged  of  the  payment  of 

tythes. 
1 1  Re  >.  13,       Great  doubt  was  formerly  entertained,  whether  a  perpetual  unity 
'"""Nrir'*   of  poffeflion  of  land  and  the  redory  of  the  fame  parifh  is  primd 
r  Re5r48.  f^*^'^  a  difcharge  of  the  tythes  of  the  land,  within  the  meaning  of 
Hob.zjS.     the  difcharging-claufe  in  the  31  if.  8.  c.  13. 

Cro.  Elu.  5  7  8. 

5  "^        But 


But  It  was  at  length  determined,  thit  if  the  land  and  the  re£bory  2  Re?.  48. 
had  been  hi  the  poflciTion  of  the  abbot  and  his  predeceflbrs  for  The  Arch- 
time  immemorial,  and  was  fo  at  the  diflolution  of  the  motiailery,  '';'^°P°f 

...  ,  111  I  •  \    r         ^        r  v.diuerba. 

•and  It  do  not  appear  tnat  tythes  had  ever  been  paid  ror  the  fame,  ry's  c^fe. 
fuch  land  \%  prima  facie  difcharged  of  tythes  by  the  31  i/,  8.  c.  13.   ^^  ^'^^p.  ij. 
The  reafon  given  for  this  determination  is,  that,  as  it  would  be  ^*.      ^g 
very  difficult  if  not  impoflible  to  fhew  at  fo  ii^reat  a  diftance  of  3  i.     ^  ' 
time,  in  what  manner  the  land  was  at  firft  difcharged  of  tythes,  ^'■"'  ^''»» 
it  (hall  be  intended,  that  it  was  difcharged  by  grant;  in  which  ^'  ' 
cafe  the  difcharge  runs  with  the  land. 

If  it  appear,  however,  that  a  farmer  of  the  land   had  at  any  Hob.  298. 
time  before  the  diflolution  of  the  monaflery  paid  tythes  for  the  ^'^*^^  ^• 
fame,  this  deftroys  the  prefumption  arifiug  from  the  perpetual  ^Rgn'   g 
unity  of  poflellion  ;  and  is  evidence,  that,  although  the  payment  n  Rep.  14. 
of  tythes  was  fufpended  by  reafon  of  the  unity  of  polTeiTion,  the  ^"'^  S^'* 
land  was  not  difcharged  thereof  by  grant.  ...     comb.^cn 

It  has  already  been  obferved,  that  lands,  heretofore  difcharged  Ante^  755. 
by  order  of  the  payment  of  tythes  quamdiu  propriis  7}ianibus  exco- 
lu7itiir,  which  were  veiled  in  the  crown  by  the  2-  H.  8.  c.  28.  are 
not  difcharged  of  the  payment  of  tythes  by  the  3 1  iif.  8.  f.  13. 

It  is  fufficient  in  this  place  to  fay,  that  land  which  was  vcfled  in 
the  crown  by  the  former  of  thefe  ilatutes,  is  not  by  the  latter  ah- 
folutely  difcharged  of  the  payment  of  tythes  ;  notwithftanding 
there  had  been  a  perpetual  unity  of  pofTeflion  of  the  land  and  the 
rectory  of  the  fame  parilh  in  the  abbot  and  his  predeceflbrs. 

It  has  been  determined  in  two  cafes,  that  land,  which  was  veft-  a  Rep.  46. 
ed  in  the  crown  by  the  32  i/.  8.  c.  24.  is  not  difcharged  of  tythes  ^^^  J*- 5^ 
by  the  31  H.8.  c.  13,  although  there  had  been,  before  the  diflo- 
lution of  the  monaftery  to  which  the  land  belonged,  a  perpetual 
unity  of  pofl^elTion  of  the  land  and  the  rectory  of  the  fame  parifh 
in  the  abbot  and  his  predeceflbrs  •,  and  it  do  not  appear  that  any 
tythes  have  ever  been  paid  for  the  fame. 

As  the  reafons  upon  which  thefe  determinations  were  founded 
have  been  already  mentioned,  it  is  not  neceflary  to  repeat  them. 

But,  as  has  already  been  obferved,  the  determinations  in  two. 
fubfequent  cafes  have  been,  that  the  difcharging-claufe  of  the 
31  ii.  8.  r.  31.  does  extend  to  lands,  which  were  vefted  in  the 
crown  by  the  32  //.  8.  c.  24. 

It  has  been  jiolden,  that,  although  there  had  been  a  perpetual  2  Rep,  4S, 
unity  of  poflcfllon  of  land  and  the  redlory  of  the  fame  pariQi  in  a  49-   The 
dean  and  chapter,  and  their  predeceflbrs,  or  in  any  other  corpo-  •^''^^'"'^^P 
ration  which  was  not  religious  as  well  as  ecclefiaftical,  and  it  do  bury's  cafe, 
not  appear  that    any  tythes  have  ever  been  paid  for  the  land,  it  '-'■''•  £''«» 
is  i:ot  abfolutely  difcharged  of  tythes  by  the  31  //.  8.  c,  13.  for  ^"' 
that,  whenever  the  houfes  dilTolved,  or  to  be  diflolved,  are  men- 
tioned in   that  fiatute,  they  are  always  called  religious  and  eccle- 
Jiajlical  houfes.     The  difcharging-claufe   in  the  tvventy-firfl:  para- 
graph of  that  ftatute  does  indeed  fay,  that  the  lands  of  the  houfes. 
diflolved,  and  to  be  diflblved,  fliall  be  holden  and  enjoyed  *'  dif- 
<*  charged  of  the  payment  of  tythes,  as  freely  and  in  as  ample  a 

3  C  ^  *'^  manner 


<*  manner  as  the  htc  abbots,  priors,  abbejTes,  ^nd  other  ec^lc- 
"  fiallical  governors  and  governtfTes,  or  any  of  them,  had,  held^ 
<<  occupied,  poflefied,  or  fujoyed  the  fame,  or  any  parcel  thereof :" 
but  the  conilruction  has  been,  that  as  no  hcufes,  except  fuch  as 
were  rehgious  as  well  as  ecclefiailical,  had  been  diflblved,  thefe 
words,  ecckjinjlical  governors^  only  mean  governors  of  houfes 
which  were  religious  as  well  as  ecclefiaftical. 
Jrewerv.  [A  leafe  of  tythes  for  fo  long  time  as  the  leffor  fhall  continue 

H;}),  Anftr,  yj^^j.  ^f  ^_  jg  good  ;  and  conveys  a  freehold.  But  an  agreement 
to  accept  a  reafonable  compofition  for  tythes,  not  exceeding  3/.  6d, 
per  acre,  is  pot  a  kafe  of  the  tythes,  for  the  unccrtauity  01  the 
render.jj 

(Y)  Of  Agreements  and  Leafes  concerning  Tythes. 

Jro.  tonir.  It  feems  to  be  fettled,  that  if  a  parol  agreement  be  made  for 

pi-  '3*  tythes,  by  way   of  fale  thereof  for  a  term   of  years,  or   for  the 

3  Vrowni.  lifii  o^  t^s  parfon,  in  cafe  he  fo  long  continue  to  be  parfoii,  th^ 

sS-  agreement  is  binding. 

Palm.  377. 

Podb.  354'     S  Mod.  6a. 

fSeeVoi.  iv.       But  the  law  does  not  feem  to  be  fettled,  as  to  the  validity  of  a 
P^S'  S3-4-J  parol  agreement  for  tythes,  by  way  of  retainer  thereof. 
Yelv.  95.  It  is  laid  down  in  fome  books,    that  a   parol  agreement  for 

^°5''  'y*    tythes,  by  way  of  retainer  thereof,  for  a  term  of  years  is  good. 
3  Leon.  S47.     Hetl.  128. 

Cro.ja.669.  In  other  books  it  is  laid  down,  that  if  a  parol  agreement  be 
Htnevcomb  j^^j^  fgy  ^j^g  retaining  of  tythes  during  the  life  of  the  parfon,  in 
i  Lev.  34.     cafe  he  fo  long  continue  to  be  parfon,  the  agreement  is  good. 

But  it  feems  to  be  the  better  opinion,  that  fuch. an  agreement, 

pither  for  yeais,  or  during  the  lite  of  the  parfon,  in  cafe  he  fo 

long  continue  to  be  parfon,  is  not  good. 
Kov,  28.  It  is  in  divers  books  laid  dov/n,  that  fuch  an  agreement  is  not 

^rowni.9^.  good  for  more  than  one  year  ;  becaufe  it  is  in  the  nature  of  a  leafe 
J  Roil'.  Rep.  of  tythes,  which  is  not  good  unlefs  it  be  by  deed. 

374.     Godb.  354.     Cio.  Eliz  249.     Cro.  l^^.  I'^i-  360.     Hard.  203. 

Co.  Ja.  And  m  one  of  thefe  it  is  faid  exprefsly,  that  fuch  an  agree- 

Kawkfs  V    V»^S"t  is  only  good,  even  for  one  year,  becaufe  it  is  quaft  a  fale  of 

Brayfieid.      the  tythes. 

Bur.b.  a  And  in  a  modern  cafe,  two  out  of  three  of  the  barons  of  the 

Btid''.^a°n"    E>^ch' cjjuer  were  cf  opinion,  that  a  parol  agreement,  byway  of 

Hi.,  a  ..i'  retainer  uf  tythes,  can  only  be  good  for  one  year. 

Ifisr.r  %.  3        If  a  parfon,  who  has  made  a  parol  agreement,  by  way  of  re- 

1-K.T!,^"  tai"^'^  o^  tythes,  for  a  ttrm  of  years,  or  for  the  term  of  his  life^ 
in  cafe  he  fo  long  continue  to  be  parfon,  afterwards  bring  an  ac- 
tion upon  the  flatute  for  fubtraftion  of  tythes,  without  having 
firft  given  notice  of  his  diflent  to  the  agreement,  the  parifliioner, 
although  the  agreement  be  not  binding,  Ihail  not  be  liable  to  the 
penalties  of  the  flatute,  nor  to  coils, 

An4 
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And  notice  of  Ms  tlint-nt  is  not  jroocl,  unlcfs  it  be  given  before  ^^'"^■ 
the  land,  of  which  he  means  to  take  tythes  in  kind,    is   manured  ^^  ^  nlffi^ 
and  fown  :   hecaufe  perhjips  the  land  would  not,  if  an  earlier  no-  cient  notlcs 
tice  had  been  given,  have  been  manured  and  fown.  '"  derermine 

°  a  ciimpofi- 

tion  of"  tythes  has  not  yet  been  decidel  It  ba';  been  faid,  that  the  nctice  is  ana'ogous  to  that  be:  Aeen 
lanolo:j  anil  teuant.  Bifr.op  v.  Ciiichelter,  2  Br.  Ch.  Rep.  161.  Notice  is  necell'ary,  though  the 
f  arifhioiier  infi.t  on  a  modus.     Id.  ibid. 

If  a  parol  agreement,  by  way  of  retainer  of  tythes,   be  made  a  Leon.  7> 
by  a  parfon,   and  he  refufo  to  abide  thereby,   the  parifhioner,  al-  ^^'ellock'* 
though  the  agreement  be  not  binding  as  to  the  tythes,  may  main-  ^jj^'^  ^..^  * 
tain   an  action  againA   the   parfon   for   non-performance  of  the  Godb.  273. 
agreement. 

But,  if  a  parol  agreement  for  years  be  mads  with  A.  tliat  he  Cro.  Eli?. 
and  his  affigns  fhall  retain  the  tythes  of  certain  land,  and  the  land  ^*''- 
be  afterwards  aihgned  over  to  Z?.,  B.  cannot  maintain  an  a£lion  Woodward. 
for  non-performance  of  the  agreement ;  inafmuch  as  the  benefit 
of  a  parol  agreement  cannot  be  aihgned. 

On  the  other  hand,  if  a   pariiliioner  refufe  to  pay  the  money  2Show.307, 
due  upon  a  parol  agreement,  by  way  of  retainer  of  tythes,  the  shervvin* 
parfon,  although  the  agreement  be  not  binding  as  to  the  tythes, 
may  maintain  an  action  for  the  money  agreed  for. 

It  is  laid  down  in  fome  cafes,  that  a  leafe  of  tythes  bv  parol  is  n  n   '  ''^' 

11  r  1  1  •    1    1-      •  ■'  V         •  1         Bellamy  v. 

not  got  d  ;  becauie  tythes,  which  lie  in  grant,  cannot  pals  with-   Bakhorp. 

out  d-ied.  2.  Brownl.  1 1.  17.      [_rid:fut>ra,  Vol.  iv.  p.  53,  54.] 

In  other  cafrs  it  is  laid  down,  that  a  leafe  by  p.irol  of  tythes  Cro.  Ellz. 
is  good  for  one  year ;  becaufe  the  leafe  enures  oua/t  a  fale  of  the  ^'^., 

°  ^  '  •'     -^  Godb.   354. 

ty"ies.  374.   Freem.234. 

But  the  dodrine  of  the  former  cafes  is  adhered  to  in  two  mo- 
dern cales. 

In  one  of  thefe  it  was  holden,  that  a  leafe  by  parol  of  tythes,  Bunb.  2. 
even  for  one  year,  is  not  good.  ^,  Eridgman,  S t "gT. 

In   the  other  it  is  laid  down,  that  tythes,  which  lie  in  grant,  f  W'^d.  63. 
cannot  pafs  without  deed.  ^   Fairciough,  Mich.%^G.^. 

A  leafe  of  tythes,  to  commence  at  a  future  day  is  void;  for,  Yeiv.  i^i, 
although  the  tythes  are  not  parcel  of  but  collateral  to  the  land,  Edmonds  y, 
the  fame  rules  are  to  be  obferved  in  leafes  of  tythes  as  in  leafes  of 
land. 

(Z)    Of  a  Suit  In  a  Spiritual  Court  for  Subtradion 

of  Tythe. 

A  T  the  common  law  there  was  no  other  remedy  againfl:  n  per^  Bro.  DlAii. 
"^*    fon  who  had  nedcded  to  fet  out  or  pay  his  tythe,  than  by  P|  /•  P'  5. 

r    '      •  ^    .    .  .  '^  I     J  J  '  '      pi.  6.  pi.  10 

luit  in  a  Ipiritual  court.  2  Rep.  44.   Vaugh.  195. 

If  tythe,  which  had  been  fevered  by  a  proper  perfon  from  the  "^.o.  Difm, 
nine  parts,  were  afterwards  carried  away  by  a  ftranger,  the  pa-  ^V\^^^' 
rilhioner  was  not  anfwerable  for  it:  but  the  remedy,   againil  the  ,g^,  \^ro. 
perfon  carrying  it  away,  was  by  an  adtion  in  a  temporal  court  j   Eiiz.  607, 
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for  by  the  feverance  it  was  vefted  in  the  parfon,  and  become  lay 

chattel. 

gBuiftr  3:!7.       But,  if  the  feverance  of  the  tythe  were  by  a  ftranger,  who  had 

Mouniford     ^^  colour  of  title  to  the  land  upon  which  it  arofe,  this  did  not 

Latch  'L'      take  away  the  right  of  the  parfon  to  fue  the  parifhioner  in  a  fpif 

ritual  court  for  fubtra6lion  of  tythe  j  becaufe  there  was  not  fuch 

a  property  in  the  tythe  vefied  in  the  parfon  by  this  feverance,  as 

would  have  enabled  him  to  maintain  an  a£lion  at  l4v/  againlt    the 

perfon  who  fhould  afterwards  carry  it  away. 

By  the  32  H.  8,  c  7.  §  2.  it  is  ena£led,  "  That  in  cafe  any  per- 
**  fon  {hall  detain  and  withhold  any  tythe,  the  party  having  oufe 
**  to  demand  or  have  the  fame,   may  fue  for  the  fame  in  a  fpi- 
*'  ritual  court." 
Cro.  EIIz.         The  GonftrucSlion    of  this  claufe  has  been,  that  if  the  perfon 
^°7',  who   has    legally    fet  out    tythe    afterwards  carry    it  away,  the 

Wood, ^*       p^rty  to  whom  the  tythe  was  due  may  fue  for  it  in  a  fpiritual  as 
well  as  in  a  temporal  court ;  for  that  the  words  detain  and  ivith' 
hold  fairly  extend  to  a  carrying  away  of  tythe  after  it  has  been 
fet  out, 
Jh\i.  But  it  was  in  the  fame  cafe  holden,  that  this  claufe  does  not 

give  jurifdi£tion  to  any  fpiritual  court,  where  tythe,  which  has 
been  legally  fet  out  by  a  proper  perfon,  is  afterwards  carried  away 
by  a  flranger. 

If  any  doubt  did  remain,  as  to  the  carrying  away  of  tythes,  by 
the  perfon  who  had  legally  fet  it  out,  this  is,  as  to  predial  tythes, 
entirely  removed  by  the  2^3  Ed.  6.  c.  13.  ^  2.  it  being  thereby 
ena6led,  "  That  if  any  perfon  do  willingly  withdraw  his  tythe  of 
**  corn  or  hay,  or  of  fuch  other  things  whereof  predial  tythes  ought 
*'  to  be  paid,  by  reafon  whereof  the  faid  tythe  is  loil,  impaired, 
'*  or  hurt ;  that  then  upon  due  proof  thereof  made  before  the 
**  fpiritual  judge,  or  any  other  judge  to  whom  heretofore  he  might 
**  have  made  complaint,  the  party  fo  withdrawing  fhall  pay  the 
**  double  value  of  the  tythe  io  withdrawn,  over  and  above  the 
"  cofts,  cliarges,  and  cxpences  of  the  fuit  :  the  fame  to  be  re- 
•*  covered  before  '  the  ecclefiaftical  judge,  according  to  the  king's 
"  ecclefiaftical  laws." 
^oy,  44.  The  conftrufiion  of  this  claufe  has  been,  that  if  a  (Iranger 

carry  away  the  tythe,  after  it  has  been  legally  fevered  from,  th^ 
nine  parts,  an  attion  upon  the  ftatute  does  not  lie  -againft  the 
{lran<ier. 

By  the  2^3  Ed.  6.  c.  13.  §  2.  a  jurifd;£lion  is  given  to  fpi- 
ritual courts  in  certain  new  cafes,  it  being  thereby  enacted,  "  That 
f*  if  any  perfon  does  ftop  or  let  the  parfon,  vicar,  proprietor, 
**  owner,  or  other  their  deputies  or  farmers,  to  view  and  fee  all 
«'  manner  of  their  predial  tythes  to  be  juftly  and  truly  fet  forth,  and 
*'  fevered  from  the  nine  parts,  and  the  fame  quietly  to  take  and 
?'  cirry  away,  by  reafon  whereof  the  faid  tythe  is  loll,  impaired, 
**  or  liurt  •,  that  then  upon  due  proof  thereof  made  before  the 
**  fpiritual  judge,  or  any  other  judge  to  whom  heretofore  he 
*<  might  have  made  complaint,  the  party  fo  withdrawing!  ftiall 
»*  p-iy  tiie  double  value  of  the  ry-.he  fo  loft,  impaired,  or  hurt. 
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<*  over  and  above  the  cofts  and  expences  of  the  fuit :  the  fame  to 
"  be  recovered  before  the  ecclefialllcal  judge,  according  to  the 
**  khig's  ecclefiaftical  laws." 

Only  fpiritual  perfons  could,  at  the  common  law,  fue  in  a  fpi-  E"""-  Difm. 
ritual  court  for  fubtradlion  of  tythe.  ^  j^^,  6^3^    ^  ^^p,  ^^_    Cro^'EUz.  512. 

But  as  laymen,  foon  after  the  diffolution  of  monafteries,  became 
poflefTed  of  eftates  in  tythes,  it  was  neceifary  that  they  fliould  be 
enabled  to  fue  for  fubtradlion  thereof. 

For  the  fake  of  enabling  them  to  do  this,  it  is  by  the  32^/.  8. 
c.  7.  §  2.  ena6led,  '*  That  in  cafe  any  perfon  fnall  detain  and  with- 
<*  hold  any  tythe,  the  party  being  ecclefiaftical  or  lay  perfon,  hav- 
*'  ing  caufe  to  demand  or  have  the  faid  tythe,  Ihall  and  may 
*'  convene  the  perfon  lo  offending  before  the  ordinary,  his  com- 
**  miflary,  or  other  competent  minifter  or  lawful  judge,  of  the 
<*  place  where  fuch  wrong  (hail  be  done,  according  to  the  eccle- 
*'  fiaftical  laws  ;  and  in  every  fuch  eaufe  or  matter  of  fuit  the 
**  fame  ordinary,  commiflary,  or  other  competent  minifter  or 
«'  lawful  judge,  {hall  and  may,  by  virtue  of  this  a6l,  proceed  to 
*<  the  examination,  hearing,  and  determination  of  every  fuch  caufe 
"  or  matter,  according  to  the  courfe  and  procefs  of  the  ecclefi- 
<*  aftical  laws  ;  and  thereupon  may  give  fcntence  accordingly." 

It  was  heretofore  ufuaj  to  cite  perfons  from  all  parts  of  JEfig'  ^^  ^««J« 
Iat:d  to  anfwcr  for  fubtradtion  of  tythe  in  the  prerogative  courts  ^^£.'iii 
of  Canterbury  and  Tork.  Malton. 

in  order  to  put  a  itop  to  this  great  vexation,  it  is  by  the  23  if.  8. 
c.  9.  $  2.  enad^ed,  "  That  no  perfon  fhall  be  from  henceforth 
**  cited,  fummoned,  or  otherwife  called,  to  appear  before  any  or- 
*'  dinary,  or  other  fpiritual  judge,  out  of  the  diocefe  or  peculiar 
**  jurifdiftion  wherein  the  perfon,  who  fhall  be  cited,  fummoned, 
**  or  otherwife  called,  fliall  be  inhabiting,  at  the  time  of  the  award- 
'*  ing  or  going  forth  of  the  fame  citation  or  fummons,"  except  in 
certain  cafes  mentioned  in  this  ftatute,  of  which  fubtradlion  of 
tythes  is  not  one. 

It  is  moreover  ena61:ed,  by  tlie  32  if.  8.  f.  7.  §  2.  "  That 
«  every  fuit  for  fubtra6tion  of  tythe  fhall  be  brought  in  the 
**  court  of  the  ordinary,  commiflary,  or  other  competent  mi- 
"  nlfter  or  lawful  judge,  of  the  place  where  the  wrong  fliall 
<f  be  done." 

It  has  been  holden,  that  the  dire£lion  of  the  latter  ftatute  is  tq 
be  followed,  as  to  the  fpiritual  court  in  which  a  fuit  for  fubtracr 
tion  of  tythe  is  to  be  inftituted. 

A  perfon  who  lived  in  the  diocefe  ol  A.  had  fubtracled  tythe  2 Mod.  352. 
In  the  diocefe  of  B.  Being  cited  to  anfwer  for  this  in  the  court  M^t^*^'"*'- 
of  the  bilhop  of  B.  a  prohibition  was  moved  for  ;  and  it  was  in- 
fifted,  that  by  virtue  of  the  33  if.  8.  c.  9.  every  citation  for  fub- 
traiSlion  of  tythe  muft  be  to  a  court  belonging  to  the  jurifdi£lion  in 
which  the  perfon  cited  lives.  The  court  being  doubtful,  a  prohi- 
bition was,  for  the  fake  of  having  the  point  fettled,  granted  ;  but 
afterwards  the  whole  court  were  upon  deliberation  of  opinion, 
that  a  confultation  ought  to  be  awarded. 

At 
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3  In/l.  651.  At  the  common  law  only  the  tythe,  or  the  value  thereof,  with 
cofls  of  the  fuit,  could  be  recovered  in  a  fuit  for  fubtractioii  s>f 
tythe. 

But  a  better  remedy  is  given  by  the  2  fe*  3  Ed.  6.  c.  (3.  §  1.  m 
the  cafe  of  predial  tythes  ;  it  being  thereby  enabled,  "  That  if  any 
**  perfon  do  carry  away  his  corn,  hay,  or  other  things  of  which 
**  predial  tythes  are  due,  before  the  tythe  thereof  be  fet  forth  ;  or 
**  do  willingly  withdraw  any  of  his  faid  predial  tythes ;  or  do 
"  ftop  or  let  the  parfon,  vicar,  proprietor,  owner,  or  other  their 
•*  deputies  or  farmers,  to  view  and  fee  all  manner  of  their  predial 
**  tythes  to  be  jallly  and  truly  fet  forth,  and  fevered  from  the  nine 
*'  parts,  and  the  fame  quietly  to  take  and  carry  away,  by  rea- 
**  fon  whereof  the  faid  tythe  is  loft,  impaired,  or  hurt;  that  then 
*'  the  party  fo  carrying  away,  withdrawing,  flopping,  or  letting, 
"  fiiall  pay  the  double  value  of  the  tythe  fo  taken,  loft,  with- 
*'  drawn,  or  carried  away,  over  and  above  the  cofts,  charges,  and 
**  expences  of  the  fuit :  the  fame  to  be  recovered  according  to  the 
"  king's  ecclefiafticai  laws." 
%  Inrt.  651.  It  is  laid  down,  that  the  double  value,  which  may  be  recovered 
under  this  ftatute  in  a  fpiritual  court,  is  to  be  over  and  above  the 
value  of  the  tythe  ;  and,  confequently,  that  a  fuit  in  a  fpiritual 
court  for  fubtraclion  of  predial  tythe  is  more  advantageous  than 
an  a(Slion  upon  the  ftatute  in  a  temporal  court  for  the  treble  va- 
lue •,  Inafmuch  as  the  treble  value  of  the  tythes  may  be  recovered 
in  the  fpiritual  court,  together  with  the  colls  of  the  fuit. 

But  it  feems  to  be  the  better  opinion,  that  only  the  double  va- 
lue of  the  tythe  and  the  cofts  of  the  fuit  can  be  recovered,  in  a  fuit 
in  a  fpiritual  court  for  fubtraclion  of  a  predial  tythe. 
Codb.  245.       In  a  fuit  in  a  fpiritual  court  for  fubtraclion  of  tythe  the  fentence 
Baldwin  v.    ^gg^  {.}ja)-  ^\^^  plaintiff",  befides  the  double  value  of  the  tythe  and 
^'^'  the  cofts  of  the  fuit,  ftiould  alfo  recover  the  fingle  value  thereof. 

A  prohibition  was  awarded.     And   by  the  court — The  fpiritual 
court  is  not  empowered  by  the  2^3  Ed.  6.  c   13.  to  give  more 
than  the  double  value  of  the  tythe  and  the  cofts  of  the  fuit,  in  a 
fuit  for  fubtra6lion  of  tythe. 
S^d.  iSi.  If  the  defendant   die,  pending  a  fuit  upon  the   2  Ed.6.  c.  i^- 

Weekes  v.  jj^  ^  fpiritual  court  for  fubtraftion  of  tythe,  and  afterwards 
another  fuit  be  commenced  againft  his  executor,  a  prohibition 
lies-,  for  the  double  value,  given  by  that  ftatute,  is  given  by  way 
ol  punilhment  for  the  perfonal  wrong  in  fubtracling  the  tythe  -^ 
and  an  executor  is  not  anfvverable  for  a  perfonal  wrong  done  by 
his  tellator. 
4  infi.  324.  It  is  in  general  true,  that  there  is  no  method  of  enforcing 
II  R.ep.  44.  obedience  to  a  fentence  of  a  fpiritual  court  by  fine,  imprifonment, 
or  amercement. 

But  by  the  32  if.  8.  c.  7.  §  4.  it  is  enaded,  **  That  if  any  per- 
"  fon,  after  a  definitive  fentence  given  agairft  him  in  an  ecclefi- 
"  afticnl  court  for  fubtraclion  of  tythe,  obitinately  and  wilfully 
•'  refufe  to  pay  his  tythe,  or  fuch  funis  of  money  wherein  he  fhall 
*'  be  condemned  for  the  fame,  that  then  two  juftices  of  the  peace 
*'  fliaU  have  authority  by  this  a^,  upon  information,  certificate. 
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"  or  complaint  to  them  made  in  writing,  by  the  ecclefiaftical 
**  court  that  gave  the  fame  fentence,  to  caufe  the  party  fo  re- 
*'  fufing  to  be  committed  to  the  next  gaol,  and  there  to  remain 
*'  without  bail  or  mainprise,  until  he  (hall  have  lound  fufficient 
*'  fureties,  to  be  bound  in  recognizance  or  otherwife  before  the 
*'  fame  juftices,  to  the  ufe  of  our  fovereign  lord  the  king,  to  per- 
•'  form  the  faid  fentence." 

(A  a)   In  what  Cafes  a  Prohibition  lies  to  a  Suit  in  a 
Spiritual  Court  for  Subtradion  of  Tythe. 

"VjOtwithftanding  the  general  jurifdi£tion  which  fpiritual  courts 
-*-^  have  in  the  matter  of  tythes,  a  prohi'iition  in  many  cafes 
lies  to  a  fuit  in  a  fpiritual  court  for  fubtraction  of  tythe. 

But  it  is  fometimco  diihcult  to  determine,  whether  a  prohibition 
does  or  does  not  lie  to  fuch  fuit. 

It  is  a  rule  of  law,  that  queftions  concerning  temporal  matters  F>tz.  N.B, 
are  only  to  be  tried  in  temporal  courts,  ^°- 

Cro.  Eliz.  22S.     a  Roll.  Abr.  291. 

But  there  is  another  rule  of  law,  that  td'I  cognjtio  principalis  eft  ainft.^pj. 

ibi  debet  effe  csg;iitio  acccfforVu  ..    ^  r      .      ^     ^°,i   '^^' 

M        &  M  Sid  ;'.   !->:      Cro.  ja  269.  Salk.  547. 

A  defire  of  reconciling  thefe  two  rules  of  law,  together  with  the 
difficulty  of  doing  it,  has  been  produdlive  of  deterinitiations,  which 
are  not  eafily  to  be  reconciled. 

As  fome  of  thefe  determinations  are  founded  upon  nice  diftinc- 
tions,  the  lav/,  concerning  the  awarding  of  a  prohibition  to  a  fuit 
in  a  fpiritual  court  for  ful-.traclion  of  tythe,  will  be  mucii  better 
collected  from  fubmitting  the  principal  cafes  to  the  reader's  judg- 
ment, than  from  any  general  rules  which  can  be  laid  down. 

If  payment  be  pleaded  to  a  libel  in  a  fpiritual  court  for  fubtrac-  Cro.  Eilr. 
tion  of  tythe,  a  prohibition  does  not  lie  ;  becaufe  the  queftion,  ^^^ 
whether  there  was  fuch  payment,  is  fuch  an  incidental  one  as  ivialio7  ^* 
may  be  well  tried  in  the  fpiritual  court. 

If  to  a  libel  in  a  fpiritual  court  for  fubtra^lion  of  tythe  of  wood  Ld.  Raym. 
there  be  a  plea  of  grofs  wood,  a  prohibition  duts  not  lie  ;  for  the  ^JS-    Dike 
queftion,  whether  the  wood  of  which  the  tythe  is  demanded  be  ^'^^'^^' 
grofs  v/ood,  may  be  well  tried  in  the  fpiritual  court. 

If  the  validity  of  letters  patent,   or  of  a  feoffment  or  releafe,  Ld.  Raym. 
come  in  queftion  in  a  fuit    n  a  fpiritual  court  for  fubtraflion  of  74    Cbam- 
tythe,  a  prohibition  does  not  lie  ;  becauie  the  validity  of  either  of  n'^^^itf "' 
thefe  may  be  well  tried  in  the  fpiritual  court. 

If  a  fuit  be  in  a  fpiritual  court  for  fubtradlion  of  tythe  due  by  Hob.  247. 
cuftom,  a  prohibition  does  not  lie  ;  for  tythe  due  by  cuftom  may  L*^'^^'  '25* 
as  well  be  fued  for  in  a  fpiritual  court,  as  tythe  which  is  due  of  Bunb*^  8.°^* 
common  right. 

A  fuit  may  be  in  a  fpiritual  court  for  that  which  is  to  be  paid  Hob.  42. 
as  a  modus  :    for  as  the  tythe,  in  lieu  of  which  it  is  to  be  paid,  is  -•^7- 
fo  abfolutely  difcharged,   that  th-;  parfon  cannot  refort  to  the  tak-  Bunb"^8*''^ 
ing  thereof  in  kind,  the  modus  becomes  a  fpiritual  fee,  and,  con- 
iequentlyj  it  is  recoverable  in  a  fpiritual  court. 

Nay 
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Nay  it  is  faid  in  one  cafe,  that  a  fult  for  that  which  is  to 
be  paid  as  a  modtis^  can  only  be  inflituted  in  a  fphituai  court. 

It  was  heretofore  holden,  that  a  prohibition  would  lie  to  a  fuit 
in  a  fpiritual  court  for  fubtraclion  of  tythe,  upon  the  bare  fug- 
geftion  of  a  cuftomary  method  of  tything,  or  of  a  modus ;  although 
the  cuftomary  method  of  tything,  or  the  modusy  had  not  been 
pleaded  in  the  fpiritual  court. 

It  has  been  fince  holden,  that  a  prohibition  does  not  lie  in  fuch . 
cafe,  unlefs  the  caufe  fuggefted  for  obtaining  the  prohibition  has 
been  pleaded  in  the  fpiritual  court ;  for  that,  as  the  court  has 
a  general  jurifdidlion  in  the  matter  of  tythes,  the  modusy  by 
which  it  is  to  be  deprived  of  that  jurifdiciion,  mud  be  pleaded 
fpecially. 

But,  if  a  bill  be  filed  in  a  court  of  equity  to  eftablifh  a  modttSy 
and  it  appear,  that  a  fuit  is  inftituted  in  a  fpiritual  court  for  fub- 
traftion  of  the  tythe,  for  which  the  modus  is  alleged  to  be  a  re- 
compence,  an  injun£lion  is  ufually  granted;  although  the  modm 
have  not  been  pleaded. 

If  a  cuftomary  method  of  fetting  out  tythe,  or  a  modusy  be 
pleaded  to  a  fuit  in  a  fpiritual  court  for  fubtraclion  of  tythe,  a 
prohibition  does  not  lie  ;  unlefs  the  fpiritual  court  have  refufed  to 
adijiit  the  plea,  or  the  truth  thereof  be  denied. 

Bunb.  8. 

But,  if  the  cuftomary  method  of  fetting  out  tythe,  or  the  moduSy 
v/hich  is  pleaded  to  a  fuit  in  a  fpiritual  court  for  fubtraclion  of 
tvthe,  appear  plainly  to  be  bad,  a  prohibition  does  not  lie  ;  al- 
though the  truth  of  the  plea  be  denied  :  for  it  would  be  quite  nu-*^ 
"gatory  ley  award  a  prohibition,  in  order  to  try  the  exiftence  of  a 
thing,  which,  if  it  do  exift,  is  bad. 

It  is  in  general  true,  that  if  the  exiftence  of  a  cuftomary 
method  of  fetting  out  tythe,  or  the  validity  of  a  moduSy  come  in 
queftion  in  a  fuit  in  a  fpiritual  court  for  fubtra£lion  of  tythe,  a 
prohibition  lies;  becaufe  the  exiftence  of  the  cuftom  or  the  validity 
of  the  mQdi:s  cannot  be  well  tried  in  fuch  court.  The  reafon  is,  that 
jn  fome  cafes  a  ufage  of  ten  years,  in  others  a  ufage  of  twenty 
years,  in  others  a  ufage  of  thirty  years,  and  in  all  a  ufage  of 
forty  years,  does  by  the  ecclefiaftical  law  make  a  cuftom  ;  where- 
as there  cannot  be  a  cuftomary  method  of  fetting  out  tythe  or  a 
valid  modus,  unlefs  the  tythe  has  time  immemorially  been  fet  out 
in  the  method  prefcribed  for,  or  the  modus  has  been  paid  time 
immemorially. 

If,  after  a  prohibition  have  been  awarded,  Iftue  be  taken  upon 
the, exiftence  of  a  cuftomary  method  of  fetting  cut  tythe,  or  the 
validity  of  a  modus,  which  has  been  pleaded  in  the  fpirituai 
court,  and  the  verditl  in  prohibition  be,  that  there  is  not  fuch 
a  cuftomary  method  of  fetting  out  tythe,  or  fuch  a  modus,  a  con- 
fultation  ought  to  be  awarded  ;  inafmuch  as  the  reafon  of  tying 
up  the  handu  of  the  fpirit'.ial  court  does  no  longer  exift, 

Butj 


But,  if  the  verdict  in  proliibition  find  the  cuftomary  method-of  Hob,  iy». 
fetting  out  tythe,  which  has  been  pleaded  in  the  fpiritual  court,  Berrie'scafe. 
to  be  good  in  part,  a  confultation  ought  not  to  be  awarded  ;  be- 
caufe,  as  the  cultom  is  in  part  good,  the  fuit  ought  not  to  pro- 
ceed in  the  fpiritual  court. 

If  one  mocius  be  fuggefted  as  a  caufe  of  prohibition,  and  a  ver-  Cro.  Eiiz, 
di£t  in  prohibition  find  a  difrerent  uwdtis^  a  confultation  ought  not  73^-  Auftin 
to  be  awarded  ;  becaufe  the  validity  of  the  modusy  which  is  found,  Heti'^"'" 
cannot  be  well  tried  in  the  fpiritual  court. 

If  the  bounds  of  a  parifli  come  in  queftion  in  a  fuit  in  a  fpiritual  2  Roll.  Abr. 
court  for  fubtraction  of  tythe,  a  prohibition  lies.  ,  zSa.E.pi.j. 

I  Ventr.  335.    i  Lev.  78. 

But  it  is  faid,  that  although  a  fpiritual  court  cannot  try  the  i  Sid.  89. 

bounds  of  a  parifh,  the  bounds  of  a  viil  in  a  parifli  may  be  tried  '  ^^^-  ^9' 
in  fuch  court. 

And  in  one  cafe  it  is  laid  down,  that  a  fpiritual  court  can  try  2  Roll.  Abr. 

the  bounds  of  a  vill  in  a  parifli.  312-  pi-  7- 

Ives  V.  Wright. 

But,  if  the  renfon  of  the  determination  in  this  cafe,  which  is, 
that  the  difpute  was  between  two  fpiritual  perfons,  be  attended  to, 
it  by  no  means  follows,  that  the  bounds  of  a  vill  in  a  parifli  can 
in  general  be  tried  in  a  fpiritual  court. 

If  the  right  of  carrying  away  tythe,  by  a  particular  Vv'ay,  come  lEuliir.ss. 
in  queftion  in  a  fuit  in  a  fpiritual  court  for  fubtraclion  of  tythe,  a  -^non- 
prohibition  lies ;  becaufe  a  right  of  way  generally  depends  upon 
ufage. 

WJierever  a  fpiritual  court  tries  a  temporal  matter,   which  is  Hob.  i8s. 
incidental  to    a  queftion   concerning  fubtradion  of    tythe,    the   ^  ^encr. 
temporal  matter  muft  be  tried  according  to  the  rules  of  the  com-  z^Lev.  64. 
nion  law  ;  otherwife  a  prohibition  lies.  Saik.  547.  Ld.  Raym.  74. 

If  a  party,  who  has  pleaded  payment  to  a  fuit  in  a  fpiritual  Cro.  Ellz. 
court  for  fubtraclion  of  tythe,  offer  to  prove  this  by  one  witnefs,  ^^^• 
and  tlie  proof  be  not  admitted,   a  prohibition  lies;  for,  although  j^^'l°''y ''- 
two  witnefies  are  neceiTary  by  the  ecclefiaftical  law  in  every  cafe,  - 
the  common  law  requires  but  one  in  this  cafe. 

But,  if  a  fpiritual  court  in  fuch  cafe  admit  proof  by  one  wit-  Salk,  cat. 
nefs  to  be  fufficient,  that  court  is  to  judge  by  its  own  rules  of  the  shorter  v, 
competency  of  the  perfon  adduced  as  a  wjtnefs.  Fnentj. 

It  is  laid  down  generally  in  fome  books,  that  a  prohibition  Salk.  <;47. 
lies  to  a  fuit  in  a  fpiritual  court  for  fubtradlion  of  tythe  after  fen-  ^^-  ^aym. 
tence.  35- 

In  other  books  it  is  laid  dovi'ii,  that  although  a  prohibition  Saik.  K,t^z. 
does  lie  after  fentence,  in  a  cafe  wherein  the  fpiritual  court  had  Bunb.j;. 
not  jurifdiclion  in  the  principal  matter,  none  lies  to  a  fuit  for 
the  fubtraclion  of  tythe  after  fentence  :  becaufe,  as  the  fpiritual 
court  had  jurifdi£lion  in  the  principal  matter,  the  defeat  can  only 
have  been  of  jurifdi£lion  to  try  fome  incidental  matter;  in  which 
cafe  a  prohibition  does  not  lie  after  fentence. 

But,  if  the  fentence  of  a  fpiritual  court  be  illegal,  a  fpecial  pro- 
hibition may  be  obtained  to  a  fuit  in  a  fpiritual  court  for  fubtrac- 
tion  of  tythe  after  fentence, 
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Codb.   245. 
Baldwin  V. 
Ceery. 


In  a  fult  upon  the  1E.6.  c.  13.  for  fubtratlion  of  a  predial 
tythe,  the  fentence  of  the  fpiritual  court  was,  that  the  plahitiff, 
befides  the  double  value  of  the  tythe  and  the  cofts  of  the  fuit, 
{hould  likewife  recover  the  fingle  value  of  the  tythe  by  way  o£ 
damages.  As  a  fpiritual  court  is  not  empowered  by  that  ftatute 
to  give  more  tlian  the  double  value  of  the  tythe  and  the  cofts  of 
the  fuit,  the  fentence  was  holden  to  be  illegal  j  and  a  fpecial  pro- 
hibition was  awarded. 
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(Bb)  Of  a  Suit  in  a  Court  of  Equity  for  Subtraction 
of  Tythe. 

'T~'HE  courts  of  Chancery  and  Exchequer  have  both  jurifdi6lioii 
-■■     in  the  cafe  of  fubtra£Vion  of  tythe. 

A  hill  in  equity  may  be  filed  for  fubtradlion  of  tythe,  however 
fniall  the  value  of  the  tythe  fubtra6i:ed  is. 

If  a  bill  in  equity  be  filed  for  fubtraflion  of  tythe  belonging  to 
a  portion  of  tythes,  or  of  the  tythe  of  a  particular  thing,  every 
perfon,  entitled  to  any  tythe  arifing  in  the  parifti  in  which  the 
tythe  is  claimed  by  the  bill,  muft  be  a  party  thereto  ;  becaufe  the 
right  of  every  fuch  perfon  may  be  affedled  by  the  decree. 

A  fequeftrator  cannot  file  a  bill  in  equity  for  fubtra£lion  of 
tythe  during  the  vacancy  of  the  benefice,  without  making  the 
bifhop  of  the  diocefe  a  party ;  becaufe  the  fequeftrator  is  account- 
able to  the  bifhop  for  what  he  receives. 

If  a  bill  in  equity  be  filed  by  a  fequeftrator,  during  the  In- 
fanity  of  an  incumbent,  for  fubtraftion  of  tythe,  the  incumbent 
or  his  committee  muft  be  a  party  to  the  bill ;  otherwife,  if  tne  in- 
cumbent fliould  recover  his  fenfes,  and  file  another  bill  for  the 
fame  tythe,  a  recovery  by  the  fequeftrator  could  not  be  pleaded  in 
bar  to  the  fecond  bill. 

If  a  redlor  or  impropriator  file  a  bill  in  equity,  for  fub- 
traftion  of  tythe  belonging  to  a  re£lory,  it  is  fufficient  to  {hew  a 
title  to  the  rectory  ;  the  right  of  tythe  being  incident  to  the  right 
of  re£l:ory. 

But  an  impropriator  muft  in  fuch  bill  fhew  that  either  himfelf, 
or  the  perfon  under  whom  he  claims,  has  an  eftate  in  fee,  in  the 
reftory. 

It  is  not  however  neceflary  for  an  impropriator  to  derive  hi« 
title  in  fuch  bill  from  the  original  grant  of  the  redlory  by  the 
crown-,  it  being  fufficient  to  fhew  that  he  is  feifed  thereof  in 
fee. 

If  a  vicar  file  a  bill  in  equity  for  fubtra£lion  of  tythe,  he  muft 
fhew  himfelf  entitled  by  endowment  or  augmentation  to  the  tythe 
claimed ;  becaufe  a  vicar  can  have  no  right  to  tythe,  except  by- 
endowment  or  augmentation. 

It  is  not,  however,  neceffary  for  a  vicar  to  fet  out  in  fuch  bill 

the  deed  by  which  his  vicarage  was  endowed  or  augmented  with 

the  tythe  claimed  \  for  if  he  can  fhew,  that  he  and  his  prede- 

ceflbrs  have  gonftantly  received  the  tythe,  it  Ihall  be  intended, 
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that   the   vicarage    has    been    endowed    or   augmented   there- 
with." 

If  a  bill  be  filed  for  fubtraftion  of  tythe  belonging  to  a  portion  Bunb.  325. 
of  tythes,  the  plaintiff  mud  not  only  fliew  a  title  to  the  tythe  Charkon  v. 
claimed,  but  he  muft  likewifc  fliew  a  receipt  of  the  tythe  by  him-  BunblTe*'. 
jTelf  and  thofe  under  whom  he  claims. 

If  the  defendant,   in   his  anfwer  to  a  bill  in  equity  for  fub-  Bunb.  72, 
tradlion  of  tythe,  admit  the  plaintiff's  title  to  the  tythe  claimed,  ^^^ J;  ^^'• 
and  only   infill  upon  being  difcharged   of  the  tythe,  or  of  the         "    ^ 
payment   thereof,  the  want  of  having  fet  out  a  title  in  the  bill  is 
thereby  cured. 

If  a  bill  in  equity  be  filed  for  fubtra6lion  of  a  predial  tythe,  i  Vern.  60. 
without  waiving  the  penalty  of  the  treble  value  given  by  the  fta-  Anon, 
tute,  a  demurrer  lies  \  for  a  court  of  equity  will  never  compel  a     "  ^'  ^^^' 
defendant  to  difcover  any  thing,  by  the  difcovery  of  which  he  may 
become  liable  to  a  penalty. 

But,  if  the  plaintifF  in  fuch  bill  only  pray  relief  as  to  the  finglc  Bunb.  193; 
value  of  the  tythe  fubtradted,  it  is  not  neceflary  to  waive   the  ']^^q'^^1', 

penalty.  v.  Vincent. 

A  bill  in  equity  having  been  filled  for  fubtraftion  of  tythe,  the  Bunb.  aC. 
defendant  ftood  out  till  a  fequellration  was  granted  ;  and  the  bill  p*  '^  "' 
was  of  courfe  taken //r^ro;./^.  The  defendant  afterwards  moved  for 
a  rule,  that  upon  paying  colts  the  value  of  the  tythe  might  be  afcer- 
tained  by  the  taxation  of  the  Mailer,  or  by  the  oath  of  the  plain- 
tiff. This  v/as  refufed  :  but  a  rule  was  made  for  the  plaintiff  to 
(hew  caufe,  why  he  fliould  not  confent  to  make  oath  of  what  va- 
lue the  tythe  was. 

If  a  tender  were  made  before  the  bill  in  equity  for  fubtra£lIon  Bunb.  23.^ 
of  tythe  yas  filed,  and  a  tender  be  again  made  by  the  anfwer,  the  Anon, 
defendant"  is  not  liable  to  cofts. 

But,  if  the  defendant  did  not  make  a  render  before  the  bill  was  Ibid. 
filed,  he  mufl,  notwithftanding  he  make  a  tender  by  his  anfwer, 
account  for  the  tythe  and  pay  cofts,  how  fmall  foever  the  value  of 
the  tythe  fubtra£led  is. 

If  a  bill  be   filed  in  the  court  of  Exchequer  for  fubtra£lion  of  Bunb.  zn. 
tythe,  and  the  defendant  plead,  that  a  viochis  for  the  tythe  thereby  '^^.^'^  ^' 
claimed  has,  after  directing  an  iffue,  been  eftablirtied  by  a  decree  of      '"^""'■• 
the  court  of  Chancery,  the  plea  is  good  in  bar  to  the  bill  in  the 
court  of  Exchequer. 

A  plea   of  non-refidence   is   good    in  bar  to  a  bill  in  equity.  Ibid. 
brought  by  a  redlor  or  vicar  for  fubtraclion  of  tythe. 
■  But  it  muft  be  (hewn,  that  the  non-refidence  was  before   the  ibid. 
time,  in  which  the  tythe  claimed  by  the  bill  became  due. 

The  ftatute  of  limitations  cannot  be  pleaded  in  bar  to  a  bill  in   Bunb.  213.' 
equity  for  fubtradlion  of  tythe ;  becaufe  the  defendant  is    con-  Marfton  v. 
fidered  as  a    bailiff  or   receiver  of  the  plaintiff ;  and   that  ftatute      '^P"** 
xloes  not  extend  to  demands  upon  fuch  perfons 

If  a  bill  in  eqjjity  be  filed  for  fubtra<^lion  of  tythe  due  of  com-  Bunb.  6r. 
mon  right,   the    defendant  cannot  avail  himfelf  of  a  difcharge  of  J"'"'*^"  V' 
the  tythe,  or  of  the  payment  thereof,  unlefs  the  difch.irge  be  fpe-     *''^*- 
cially  pleaded. 

.     Adif- 
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A  dlfcharge  of  the  tythe  of  one  thing,  or  of  the  payment 
thtreof,  may  be  infifled  upon,  iu  an  anfwer  to  a  bill  in  equity  for 
fubtr.idion  of  tythes  of  divers  things. 

But,  if  the  defendant  in  his  anfwer  infift  upon  a  difcharge  of  all 
tythes,  or  of  the  payment  thereof,  and  prove  only  a  difcharge  of 
fome  tythes,  or  of  the  payment  thereof,  he  cannot  derive  any 
benefit  from  the  difcharge  proved. 

Divers  moduffes  for  the  tythes  of  divers  things  may  be  infifted 
upon  in  an  anfwer  to  a  bill  in  equity  for  fubtraflion  of  tythes  : 
but  they  muO:  be  pleaded  feverally ;  for  oue  modus  cannot  be 
pleaded  diftributively  for  the  tythes  of  divers  things. 

If  a  modus  be  infifted  upon  in  an  anfwer  to  a  bill  in  equity  for 
fubtraiSlion  of  tythe^  the  day  upon  which  it  is  to  be  paid  ought  to 
be  fet  out. 

And  in  three  modern  cafes  the  viodnjfes  were  difallowed  ;  be- 
caufe  tlie  days  of  paying  them  were  not  fet  out  in  the  refpedtive 
anfwers. 


Bunb.  105. 
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Pafch. 
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But  in  another  modern  cafe,  wherein  a  modus,  the  day  of  paying 
which  was  not  fet  out,  had  upori  an  iffue  directed  been  found  for 
the  defendant,  it  was  holden,  that  the  defe<£t  of  having  fet  this  out 
was  cured  by  the  verdicl  j  and  the  modus  was  eftablifhed. 

In  a  ftill  later  cafe,  the  following  diftindlion  was  taken  by  Rey- 
noldsy  Chief  Baron  •,  namely,  that  the  want  of  having  fet  out  the 
day  upon  which  a  modus  is  to  be  paid,  in  an  anfwer  to  a  bill  in 
equity  for  fubtratSlion  of  tythe,  may  be  fo  fupplied  by  evidence,  as 
to  be  a  foundation  for  the  court  to  direct  an  ilTue  to  try  whether 
there  be  the  niodus^  with  liberty  to  Indorfe  the  day  of  payment 
upon  \\\tpoJiea  ;  but  that  if  a  bill  in  equity  be  brought  to  eftabliih 
a  modusy  the  day  of  paying  it  muft  be  exprefsly  fet  out. 

It  was  holden  in  one  cafe,  that  it  is  incumbent  upon  the  plain- 
tiff to  prove  the  quancity  and  value  of  the  tythe  claimed  by  a  bill 
in  equity  for  fubtra£llon  of  tythe. 

But  the  authority  of  this  cafe  has  been  often  denied  ;  and  it  is 
now  conftantly  holden,  that  the  defendant  muft  in  all  cafes,  even 
where  -a  modus  is  pleaded,  fet  out,  in  his  anfwer  to  a  bill  in  equity 
for  fubtra6lion  of  tythe,  the  quantity  and  value  of  the  tythe 
claimed  by  the  bill  -,  becaufe  it  frequently  happens,  that  no  perfon 
except  himfelf  knows  thefe  things. 

It  was  not  heretofore  the  pra£lice  of  the  court  of  Exchequer 
to  decree,  that  the  defendant  fliould  account  for  tythe,  which' 
became  due  after  the  filing  of  the  bill  for  fubtra£lion  of  tythe. 

But  the  practice  at  that  time  of  the  court  of  Chancery  was  to 
decree,  that  an  account  fhould  be  taken  of  all  tythes  due  at  the 
time  of  making  the  decree. 

Bell  V.  Read,  3  Atk.  592.] 

And  it  was  faid  in  a  late  cafe  in  the  court  of  King's  Bench  by 
Lord  Mansfieldy  Chief  Juftice,  that  the  pra£lice  of  the  court  df 
Exchequer  is  at  this  day  the  fame  a&  that  of  the  eourt  ol 
Chancery. 
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(Cc)  Of  a  Suit  in  a  Court  of  Equity  to  eft;^bli(h  a 
Mod.'iSy  or  a  cuftomary  Manner  of  fetting  out 
Tythes. 

|T  was  formerly  doubted,  v/hether  a  bill  cooki  be  ril::'d  in  a  court   i  Vem  iSj. 
•■•   of  equity  to  eilablilli   a  niodtds  by  prcfcripticn,  or  a  cuftomary   ^'«'f- ^J»- 
manner  of  fttting  out  tythes  j  and  fuch  bills  have  frcOjUently  been    ,  u'an.'ca. 
difmified.  iPy 

But  it  is  now  the  practice  of  courts  of  equity  to  retain  fuch  bill,   iVem  4S5. 
which  is  in  reality  no    more   than  a  bill  to  perpetuate   tlie   teiU-   i/*^  S^' 
mony  of  witnefles,    as  to  the  modi,i  or  cudomary  mauner  of  fct-  2  p.  vvjns. 
ting  out  tythes.  56 ^ 

If  a  bill  in  equity  be  filed  again  ft  the  Icfloe  of  a  rector,  vic.^r,  or  Punb.  70. 
impi-opriator,  to  eftablini  a  modus^  the  recfor,  vicar,  or  impropri-  '^l-in^'lle  ». 
ator  rnuit  be  a   party  ^  for  a   court  of  equity  will  never  bind  the      '^'**"^y* 
right  of  any  perfon,  without   giving  him  an  opportunity  of  being 
heard. 

The  day  on  which  the  modus  is  to  be  paid  mud  be  exprefsly  fet  Runb.  328. 
out  in  a  bill  in  equity  to  eltablilh  a  modus.  ^'^'^  ^* 

'       ■'  Goodman. 

But,  if  the  fetting  out  of  the  day  of  payment  be  omitted  in  a  Bunb.  199. 
bill  to  eftablilh  a  modusy  the  court  will  give  the  plaintiff  leave  to  BUckcit  v. 
amend  his  bill,  upon  paying  the  cofts  of  the  day.  '""^' 

A  court  of  equity never  eflabliflies  a  nwdus^  or  a  cuftomary  Sei.  Ca.  In 
manner  of  fetting  out   tythe,   until  the  validity  thereof  has  been  H!"!"/  ^^■' 
tried  at  law  ;  in  cafe  a  party,. whofe  right  may  be  thereby  affetted,  Taylor, 
defirc  to  have  it  fo  tried. 

If  a  bill  in  equity  be  filed  to  eftablifh  a  modus,  and  the  inodushc  Bunb.  340. 
not  proved  in  the   manner  it  is  fet  out  in  ti.e  hill  -,  yet,  if  the  de-  ou"-')^-'  ^' 
fendant  admit  that  there  is  a  modus^  and  the  difference  betwixt  him 
and  the  plaintiff  be  only  as  to  the  extent  of  the  tnodus,  the  court 
will    direct  an   ifiue   at  lav/  to  try  how  far  it  does   extend,  with 
liberty  to  indorfe  the  pojlea  as  it  may  be  necefl'ary. 

(D  d)    Of  an  Adion  upon  the  Statute  againft  Sub- 
tradion  of  Tythes. 

AN  a£tion  lay  at  the  common  law  for  tentlis  •,  becaufe  a  layman  ^^f^-  Difm. 
was  at  all  times  capable  of  having  tenths.  ,  ,     „     t„  P^' ^  ^'v^* 


pl.  6.     Cro.  Eliz.  599.  763. 


An  action  alfo  lay  at  the  common  law  againft  the  perfon  carry-  Bro.  Difm. 
Ing  away  tythe  which  had  been  legally  fevered  \  for  by  the  fever-  P''.  ^'  ^'°* 
ance  it  became  a  lay-chattel.  Latch,  3,    3  Bulftr.  337. 

But  no  a£tion  lay  at  the  common  law  for  fubtra£tion  of  tythe ;  Bro.  Difm. 
the  remedy  being  only  in  the  fplritual  courts,    p,  ^  p,  ^^  ^  ^^p  ^^^    tJ^i^^^^i 

Coke,    Chief  Juftice,  was"  of   opinion,    that  a  power  is  given  a  inft.  149 
by  the  32//.  8.  c.  7.  to  fue  for  fubtradtion  of  tythe  in  the  tem- 
poral courts. 

Voi,.  VI.  3D  But 
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But  this  is  denred  by  Vaughan,  Chief  Juftice ;  and  it  appears, 
upon  looking  into  this  flatute,  that  tlie  power  given  to  fue  for 
tythe  in  a  tempor.il  court,  is  only  a  ^.ovvcr  to  fue  for  an  eflate  in 
tythe. 

Nay,  fo  far  from  giving  a  power  to  fue  in  temporal  courts  for 
fubtraction  of  tythe,  it  is  by  9  8.  of  this  ftatute  exprefsly  pro- 
vided, "  That  it  fliall  not  extend  to  give  any  remedy,  caufe  of 
♦'  a£lion,  or  fuit,  in  the  temporal  courts,  agalnfl:  any  perfon  who 
**  ftrall  refi.fe  tofetouthis  tythes,  or  who  Ihall  detain,  v/ithhold, 
*'  or  refufe  to  pay  his  tythes." 

By  the  2  Is"  "2,  Ed.  6.  r.  13.  §  I.  it  is  ena£led,  *'  That  evtry  of 
*'  the  king's  fubjects  fliall  from  henceforth  truly  and  juftly,  with- 
"  out  fraud  or  guile,  divide,  fet  out,  yield,  and  pay  all  manner  of 
"  their  predial  tythes  in  their  proper  kind,  as  they  rife  and  hap- 
*'  pen,  in  fuch  manner  and  form  as  hath  been  of  right  yielded  and 
*'  paid  v.'ithin  forty  years  next  before  the  making  of  this  adl  (rt), 
"  or  of  right  or  cuftom  ought  to  have  been  yielded  or  paid  ;  and 
"  that  no  perfon  fnall  from  henceforth  take  and  carry  away  any 
*'  fuch  tythes,  which  have  been  yielded  or  paid  within  forty 
"  yearsf  or  of  right  ought  to  have  been  yielded  or  paid,  in  the 
**  place  or  places  tythable  of  the  fame,  before  he  hath  juftly  di- 
"  vidcd  or  fet  forth  for  the  tythe  thereof  the  tenth  part  of  the 
"  fame,  or  othervv^ife  agreed  for  the  fame  tythe  with  the  parfon, 
"  vicar,  or  ether  owner,  proprietor,  or  farmer  of  the  fame  tythes  ; 
*'  under  the  pain  of  forfeiture  of  tlie  treble  value  of  the  tythes  fo 
"  taken  or  carried  away." 

mory  paid  ' 

^ny  tythe,  was  not  thought  fufficicnt  to  defeat  the  aftion.  Mirchell  v.  Wjllcer,  5  Term  Rep.  260, 
Saiii  where  theie  wus  no  evidence  of  any  payment  or  tythe,  ana  the  dtciaration  only  Itated,  that  t)  the 
had  been  yielded  and  paid  4c  years  before  the  Itatute.     J.ord  Mansfield  v.  Clarke.  Id.  164. 


\{a)  Where 
the  declrtra- 
tion  ftatrd, 
that  tyihei 
were  vviihin 
i«o  years 
J2?xt  before 
the  ftatute 
of  r<ght 
yielded  and 
};..yab!e,  and 
yieided  and 
pa'd,  evi- 
dence that 
the  land  had 
always  been 
remt-mbeied 
to  be  in  paf- 
Ture,  and  . 
had  never 
within  me- 
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An  information  qui  itnn  docs  not  lie  for  the  forfeiture  given 
by  this  Ilaiute ;  bccaufc  no  part  of  the  forfeiture  is  given   to   the 

But  it  is  faid  that  an  information  qui  inm  may  be  upon  this  fta- 
tute, if  the  forfeiture  be  waived  •,  for  that  the  king  would  then  be 
entiilcd  to  a  fine. 

Athough  tlie  penalty  given  by  the  i  ^  i  E.  6.  c.  13.  be  not  a 
certain  fum  of  money,  it  has  been  holden  that  an  adion  of  debt 
lies  upon  the  ftatute. 

If  the  owner  of  corn,  before  the  corn  is  fevered,  grant  it  to  a 
ftranger,  with  an  intent  to  defraud  the  parfon  of  his  tythe,  this  is 
fuch  fniud  and  guile,  that  an  action  upon  the  ftatute  will  lie  againft 
the  firlt  owner  of  the  corn. 

If  a  man,  who  has  fairly  fet  out  his  tythe,  do  in  a  ft;ort  time 
after  carry  away  the  fame,  this  is  fraud  and  guile  within  the 
meaniiig  of  the  ftatute. 

In  an  aclion  of  debt  upon  the  ftatute,  the  plaintiff  declared  for 
the  fubtraclicn  of  mixed  tythes,  as  well  as  predial  ones,  and  had 
a  verdici  as  to  the  whole.  It  was  infutcd,  that  an  adion  doca  not 
lie  upon  the  ftatute  for  the  fubtraction  of  any  tythes  except  pre- 
dial ones  ;  and  the  judgment  was  arrefted. 

An 


An  a£lion  is  not  by  the  exprefs  words  of  the  ftatute  given  to  a 
farmer  of  tythes. 

But  it  has  been  holden,  thnt  as  every  farmer  of  tythes  has   a  Mo-r^-jij. 

ripht  to  the  tytlies,  the  remedy,  given  by  tlie  flatute,  ought  to  be  j^^. '^ 

extended  by  equity  to  every  fuch  farmer.  q^I  /^  *  ^ 

An  executor    may  bring    an    a6lion   upon   the  ftatute  for  fub-  iVentr.  -,o. 

tra61:ion  of  tythe  due  to  bis  teftator  ; .  this   cafe  being  within  the  Moreton's 

equity  of  the  4  £.  3.  c.  7.  .by  which  an  a<5i:ion  is  given  to  an  exe-  stu  a-^t. 

cutor    for   the   goods  of  his  teftator,  which  were  carried   away  i  Vein.'6o. 
during  the  life  of  his  teftator. 

An  action  does  not  He  upon  the  ftatute  againfl  an  executor  :  for  Sid.  i^t. 

the  treble  value  thereby  given   is  by  way  of  punifliment  for  the  -j-ru^i^/' 

perfonal  wrong ;   and  an  executor  is  not  anfwerable  for  a  perional  sid.  407. 
wrong  done  by  his  teftator. 

In  an  action  upon  the  ftatute  againfl:  Hancock  and  two  others,  Cnmb.  36r. 

the  defendants  all  ioined  in  the  plea  of  ////  debetit.    The  verditl  was,  l;"'^^-'"^  ,"- 

■  1111  1    Hancocjt. 

that  Hancoch  owed  eighteen  pounds  •,  but  that  the  other  two  owed 
nothing.  It  was  moved  in  arreft  of  judgment,  that  the  action  ought 
not  to  have  been  'a  joint  a£lion  :  but  after  great  debate  and  deli- 
beration the  court  were  unanimoufly  of  opinion,  that  the  a61:ioa 
was  well  brought ;  for  that,  as  it  is  founded  upon  a  tort  and  not 
upon  a  contract,  one  of  the  defendants  may,  as  is  frequently  done 
in  other  a6lions  founded  upon  torts,  be  found  guilty,  and  the 
others  may  be  acquitted. 

In  an  a6lion  upon  the  ftatute  the  plaintiff  declared,  that  the  Cro.  Ja. 
defendant  was  occupier  of  the  land,  upon  which  the  tythe  arofe,  Yi\^^\.r\g  v. 
from  the  tenth  day  of  March  for  the  fpace  of  fix  months  ;  that  in  swame. 
the  ^//^«/?  following  he  cut  the  corn  growing  thereupon  ;  and  that 
after  the  expiration  of  his  term  he  carried  away  the  corn  without 
having  fet  out  t!ie  tenth  part  thereof.     An  obje£lion  was  taken, 
'  that  it  appeared  from  the   plaintiff's  own   (hewing,  that  the  de- 
fendant was  not  occupier  of  the  land  at  the  time  of  the  fuppofed 
fubtra6lion  of  tbe   tythe:  but    it    was    holden,   that    as   he   was 
the    owner   of   the    corn    at    that   time,    the    adlion    was    well 
brought. 

It  is  not  neccffary  for  the  perfon,  who  brings  an  aclion  upon  1  Le^-.  i. 
the  ftatute,  to  fet  out  a  title  to  the  tythe  in  queftion  ;  becaufe  as  ^s"\6i. 
the  a£tion  is  in  the  nature  of  an  a£lion  of  trefpafs  founded  upon  ^^j. 
a  tort,  it  is  fufficicnt   to  fnew  a  poffeflion  of  the  tythe   in   the  iVentmi, 
plamtiiT. 

If  a  certain  leafe  of  the  tythe  be  declared  upon  in  an  aclion  9^°-J^  325- 
upon  the  ftatute,  and  the  jury  find  a  different  leafe,   tlie  variance  jjay"'n' 
is  not  fatal  ;  becaufe  the  allegation  of  the  leafe  is  only  inducement  z  Bulilr.  86. 
to  the  action  j  the  wrong  in  carrying  away  the   tythe  being  the 
ground  thereof. 

It  is  neceflary  for  the  perfon,  who  brings  an  ad  ion  upon  the  Cr^.  ja. 
ftatute,  to  ftiew,  that  the  defendant  was  one  of  the  king's  fubjects  dipping  ». 
at  the  time  of  fubtra61:ing  the  tythe.  Swaine. 

But,  if  it  be  alleged,  that  the  defendant  was  occupier  of  the  Hardr.  173. 
land  at  the  time  of  fubtra£ling  the  tythe,  it  is  well  enough ;  be-  ^^^^^^  "' 

o  D  2  caufe 
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caufe  it  may  be  fairly  inferred,  that  he  was  one  of  the  king's  fub- 

jc&s  at  that  time. 

Caith.  ;©4.       Tlie  declaration  in  an   action  upon  the  flatiite  nuifl  fliew,  that 

Aifton  V.      fj^g  dcfcnd.iiit  had  made  no  agreement  with  the  plaintiff  for  the 

Cxo^U.70.  tythe,  before  he  carried  it  av/ay  ;  for  tlie  {latute  has  thefe  words, 

or  otherwife  agreed  for  the  fame  tythe. 
Sty.  103.  In  an  a6lion  upon  the  Itatute,  riie  plaintiff  declared  for  a  cer- 

^''^•.  tain    quantity   of  grain,     it  was  objected,   that  the  word   grain, 

Scuthcot.      which  comprehends  feeds  of  divers  forts,  is   of  too  general   iig- 
nification,   anil   that  the   particular  kind  of  grain  ought  to  have 
been  alleged  :  but  the  declaration  was  hoidcn  to  be  gcod  j  for  that 
the  word  grain  does  in  its  ufual  fignification  mean  corn. 
Cro.  Ja,  It  is  fiuHcient,  in  an  action  upon  the  ftatute,  to  allege  the  value 

l^^j  of  the  whole  tythe  fubtraPied,  without  fhewing  tlie  quantity  or 

Sanders,        valuc  of  tl'.e  particular  kinds  of  tythes. 

Cro.  Ja.  The  piaintifr  may  recover,  in  an  a£lion  of  debt  upon  the  fl:a- 

49S.   Pern-  fyjg^  nctwithftanding  the  fum  found  by  the  verdi<£l  be  lefs  than 

bhdton.        ^^^  ^""^  alleged  in  his  declaration  to  be   due :  for  although  it  be 

in  the  general  true,  that  the  plaintiff  cannot  recover  in  an  a6lioii 

of  debt  a  lefs  fum  than  he  declares  for,  he  may,  as  no  certain 

penalty  is  given  by  the  ftatute,  recover  in  this  action  the  value  of 

the  tythes  fubtracied. 

Cro  Car.  The  ftatute  of  limitations  cannot  be  pleaded  in  bar  to  an  a£lion 

513-  upon  the  flatute -,  becaufe  the  occupier  is  confidered  as  a  bailiff"  or 

Tackfcn?      receiver  ;  and  the  llatute  of  limitations  is  no  bar  to  a  demand  upon 

iiunb.  213.    fuch  perfons. 

2  inft.  651.       The  more  proper  pica  in  an  atiion  of  debt  upon  the  ftatute  is 
Moor,  c>i4.    nlld^ici;  but  it  has  been  holden,  that,   as  the  action  is  founded 

Garth.  Mi.  .     ^  .        -i.     •  j      1 

upon  a  toit,  not  guilty  is  a  good  plea. 

=  Mcd.  321-       If  a  defendant,   againft    whom   an' action  upon  the   ftatute   is 

^^•*  brought,  would  avail   himfelf  of  a  modus  bv  deed,  the  deed  muft 

Trollop.        be  pleaded  :  and  the  (S.Q&6.  is  pleadable,  although  the  dare  thereof 

be  beyond   time  of  memory,  and  it  was  not  allowed  in  a  court  of 

eyre  ;  for  an  allowance  before  juftices  in  eyre  was  not  neceffary  in 

the  cafe  of  a  private  deed. 
Bro.  Prefer.       A  prefcri^tion  in  non  dccimando  cannot  be  pleaded  in  the  nega- 
p'-  17-         tive  to  an   atlion  upon  the  ftatute  :  but  the  plea  muft  be,  that  the 

defendant  and  all  thofe  whofe  eftate  he  has,  have,  for  time  whereof 

the  memory  of  man  is  not  to  the  contrary,  enjoyed  the  premifes 

without  paying  tythe  for  the  fame. 
1  To.  6.  If  the  plea  to  an  atlion  upon  the  ftatute  be,  that  the  premifes  of 

Drake^        which  tythe  is  claimed  were  difcharged  thereof  in  the  hands  of  an 
1  Lev.  185.  abbot,  it  muft  be  (liewn  in   what  manner  they  were  difcharged  ; 

for,  as  a  difcharge  of  tythes  is  againft  common   right,  it  ftiall  be 

intended,  unlefs  the  contrary  appear,  that  the  difcharge  was  pex- 

fonal. 
Cro.ElIr.  If  a  difcharge  of  tythe,  by  reafon  of  unity  of  poffeffion  in  the 

Button  V.      ^3nds  of  an  abbot  and   his   fucceffors,   be  pleaded  to  an  atlioa 
LoHg^'   '      upon  the  ftatute,  the  unity  of  poffeffion  is  travtrfable. 
a>nrt..65i.       In  an  aftion  upon  the  ftatute  the  plaintiff  was  not  heretofore  ii^. 

any  cafe  entitled  to  cofts  of  fuit. 

But 
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But  by  the  S  if?  gW.^'  ^.  1 1.  §  3.  it  is  enafted,  "  That  in  all 
**  adiions  of  debt  upon  the  2  Cff  3  £'.  6.  <r.  13.  wherein  the  fmgle 
**  value  found  by  the  jury  fhall  not  exceed  the  fum  of  twenty  no- 
*'  bles,  the  plaintiff  obtaining  judgment,  or  any  award  of  exe- 
*'  cution,  after  plea  pleaded  or  demurrer  joined  therein,  (hall  re- 
**  cover  his  cofts  of  fuit." 

It  has  been  holden,  that  the  defendant,  in  an  action  upon  the  ^  Inft.  651. 
flatute,  is  not  entitled  to  colts ;  becaufe^  as  the  action  is  not 
an  adtion  of  debt  upon  a  fpecialty,  nor  an  adlion  for  a  perfonal 
wrong  done  immediately  to  the  plaintiff,  the  wrong  in  this  cafe 
arifnig  from  a  non-feafance  and  not  from  a  mal-feafance,  it  is  not 
within  the  meanit^g  of  the  23  H.  8.  c.  15.  by  which  cofls  are  in 
divers  cafes  given  to  a  defendant. 

But  by  the  8  cs'p  /^.  3.  ^.  1 1.  §  3.  it  is  enacted,  "  That  if  the 
**  plaintiff,  in  any  adlion  of  debt  upon  the  2  ^5*  3  -£.  6.  c.  13.  {hall 
*'  become  nonfuit,  or  fuffer  a  difcontinuance,  or  a  verdidl  fhaii 
*'  pafs  againll  him,  the  defendant  fliall  recover  his  cofts  of  fuit." 

(E  e)    Of  recovering  in  a  fummary  Way  the  Value 
of  fmall  Tythes  fubtraded. 

T)Y  the  7^8  J'F.  3.  r.  6.  §  I.  it  is  for  the  more  eafy  recovery 
-"-^  of  fmall  tythes,  where  the  fame  do  not  amount  to  above  the 
yearly  value  of  forty  (hillings  from  any  one  perfon,  enabled. 
That  if  any  perfon  fhall  fubtraiSt  or  withdraw,  or  fail  in  the 
payment  of  fuch  fmall  tythes,  by  the  fpace  of  twenty  days  after 
demand  thereof,  that  then  it  ihall  be  lawful  for  the  perfon,  to 
whom  the  fame  fhall  be  due,  to  make  his  complaint  in  writing 
to  any  two  jullices  of  the  peace  within  the  county  or  place 
where  the  fame  fhall  grow  due  ;  neither  of  w^ch  jullices  is  to 
be  patron  of  the  church  whence  the  faid  tythes  arife,  or  any 
ways  interefted  in  fuch  tythes." 

But  by  §  6.  it  is  provided,  "  That  no  complaint  fliall  be  heard 
as  aforefaid,  uniefs  it  fhall  be  made  within  two  years  after  the 
fame  tythes  become  due." 

And  by  §  13.  it  is  provided,  "  That  no  perfon,  who  fhall  begin 
any  fuit  for  the  recovery  of  fuch  fmall  tythes  in  the  court  of 
Exchequer,  or  in  any  ecclefiallical  court,  fhall  have  any  benefit 
of  this  a£l  for  the  fame  matter." 

By  §  2.  it  is  enaded,  "  That  the  faid  juftices  fhall  fummon  in 
writing  under  their  hands  and  feals,  by  reafonable  warning, 
every  perfon  againfl  whom  any  complaint  fhall,  be  made 'as 
aforefaid,  and  after  his  appearance,  or  upon  default  of  appear- 
ance,  the  faid  warning  being  proved  before  them  upon  oath, 
the  faid  juftices  fhall  proceed  to  hear  and  determine  the  faid 
complaint,  and  fhall  in  writing  under  their  hands  and  feals  ad- 
judge the  cafe,  and  give  fuch  reafonable  allowance  for  fuch  tythes 
as  they  (hall  judge  to  be  juft,  and  alfo  fuch  cofts  and  charges, 
not  exceeding  tea  fhiliings,  as  upon  the  merits  of  the  caufe 
{hfUl  appear  juft," 

And         . 


774  Cin^C0. 

And  by  §  4v  the  juftices  are  empowered  to  adminiller  an  oath 
to  any  witncls  produced. 

But  by  §  8.  it  is  enaeled,  "  That  if  any  perfon  complained 
"  againft  fhall  infift  upon  any  prefcription,  compofition,  modus 
"  (ieriinatiJi,  or  other  title,  whereby  he  ought  to  be  difcharged  of 
*'  tythes  ;  and  ihall  deliver  the  fame  in  writing  to  the  faidjuitices  i 
*'  and  fliall  give  to  the  party  complaining  fufficient  fecurity,  to 
"  pay  all  fuch  cofts  as  (hail  be  given  againd  him  upon  a  trial  at 
"  law,  in  cafe  the  faid  title  (hall  not  be  allowed  j  that  then  the 
*'  faid  juftices  ihdll  forbear  to  give  judgment.'^ 

By  §  3.  "A  diftrefs  is  given,  in  cafe  of  refufal  or  negle£l,  by 
*'  t!ie  fpace  of  ten  days  after  notice  given  to  pay  fuch  fum  as 
**  upon  fuch  complaint  fliall  be  adjudged  as  aforefaid." 

By  §  12.  it  is  enatled,  "  That  the  faid  juftices  fliall  have 
«'  power  to  give  cofts,  not  exceeding  ten  fliiiiings,  to  the  party 
"  profecuted,  if  they  find  the  complaint  falfe  and  vexatious." 

By  §  5.  it  is  provided,  "  That  this  a£i:  fhali  not  extend  to 
*'  tythes  within  the  city  of  Londony  or  in  any  other  place  where 
*'  the  fame  are  fettled  by  art  of  parliament." 

By  §  7.  An  appeal  is  given  to  the  felhons,  and  it  is  moreover 
enacled,  "  That  if  the  juftices  there  prefent,  or  the  majority  of 
"  them,  fliall  confirm  the  judgment  of  the  two  juftices,  they 
*'  fliall  decree  tht;  fame  by  order  of  feflions,  and  proceed  to  give 
«*  fuch  cofts  againft  the  appellant  as  to  them  ftiall  feem  juft  and 
"  reafcnable." 

By  the  fame  fertion  it  is  enafted,  *'  That  no  proceeding  or  judg- 
*'  ment,  had  by  virtue  of  this  aft,  fhall  be  removed  or  fuperfeded, 
*'  by  any  writ  of  certiorari,  or  other  writ,  out  of  his  majefty's 
**  courts  at  Wejiininjlcry  or  any  other  court  whatfoever,  unlefs 
*'  the  title  to  fuch  tythes  fliali  be  in  queftion." 

(Ff)    Of  recovering  Tythes  due  from  fakers, 

T>Y  the  y'tsf  8  W.  3.  c.  34.  §  4.  it  Is  enabled,  "  That  where 
-'-'  "  any  ^laker  fliall  refufe  to  pay  or  compound  for  his  great 
*'  or  fmall  tythes,  it  fliall  be  lawful  for  the  two  next  juftices  of 
"  the  peace  of  the  fame  county,  other  than  fuch  juftice  of  the 
*'  peace  as  is  patron  of  the  church  or  chapel  to  which  the  faid 
"  tythes  belong,  or  any  ways  interefted  in  the  faid  tythes,  upon 
**  the  complaint  of  the  perfon  who  ought  to  have  and  receive  the 
*'  fame,  by  warrant  under  their  hands  and  feals  to  convene  be- 
"  fore  them  fuch  ^lakcr,  and  to  examine  upon  oath,  which  oath 
*'  the  faid  juftices  are  empowered  to  adminifter,  or  in  fuch  man- 
•'  ner  as  by  this  aft:  is  provided,  the  truth  and  juftice  of  the  faid 
**  complaint,  and  to  afcertain  what  is  due  from  fuch  ^iaker  to  the 
**  party  complaining,  and  by  order  under  their  hands  and  feals  to 
"  direft  the  payment  thereof,  fo  as  the  fum  ordered  as  afore- 
*'  faid  do  not  exceed  10/.;  and  upon  refufal  by  fuch  ^laker  J,o 
**  pay  according  to  fuch  order,  it  fliall  be  lawful  for  any  one  of 
**  the  faid  juftices,  by  warrant  under  his  hand  and  feal,  to  levy 

'    «  the 
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"  the  money  thereby  or(!ered  to  be  paid,  by  dlftrefa  and  fale  of 
"  the  goods  of  fuch  offender." 

By  the  fame  feclion  it  is  enadted,  "  That  any  perfon,  finding  him- 
*'  felf  aggrieved  by  any  judgment  given  by  fuch  two  juftices  of 
**  the  peace,  may  appeal  to  tlie  next  general  quarter-felhons,  and 
**  the  juftices  of  the  peace  there  prefent,  or  the  major  part  of 
"  them,  (hall  proceed  finally  to  hear  and  determine  the  matter; 
*'  and  if  the  juftices  then  prefent,  or  the  major  part  of  them, 
**  fliall  find  caufe  to  continue  the  faid  judgment,  they  fliail  then 
**  decree  the  fame  by  order  of  fcffions,  and  ftiall  proceed  to  give 
<'  fuch  cofts  againft  the  appellant  as  to  them  Ihall  feem  juft  and 
*'  reafonable," 

And  by  the  fame  feclion  it  is  enacted,  "  That  no  proceeding  or 
•*  judgment,  had  by  virtue  of  this  a<Sl,  (hall  be  removed  or  fuper- 
*'  feded  by  any  writ  of  certiorariy  or  other  writ,  out  of  his  ma- 
*'  jefty's  courts  at  Wcfimwjlcr^  or  any  other  court  whatfoever, 
**  unlefs  the  title  to  fuch  tythes  fhall  be  in  queftion." 

By  tlie  1  Geo.  i.Ji.  2.  c.  6.  §  2.  the  like  remedy  is  given  for 
the  recovery  of  all  tythes,  and  all  other  ecclefiaftical  dues,  from 
^^akersy  as  is  by  the  7  ^  8  /F".  3.  <:.  34.  given  for  tythes  to  the 
value  of  ten  pounds. 

And  it  is  thereby  further  ena£led,  "  That  any  two  or  more 
*'  juftices  of  the  peace  of  the  fame  county  or  place,  other  than 
*'  fuch  juftice  as  is  patron  of  the  church  or  chapel  to  which  the 
**  faid  tythes  or  dues  belong,  or  any  ways  interefted  in  the  faid 
*'  tythes,  upon  complaint  of  any  parfon,  vicar,  curate,  farmer, 
*'  or  proprietor  of  fuch  tythes,  or  other  perfon  who  ought  to  have, 
**  receive,  or  coUecl  any  fuch  tythes  or  dues,  are  hereby  re- 
"  quired  to  fummon  in  writing  under  their  hands  and  feals,  by  rea- 
**  fonable  warning,  fuch  ^taker  or  ^takers  againft  whom  fuch 
**  complaint  fliall  be  made  ;  and  after  his  or  their  appearance,  or 
*'  upon  default  of  appearance,  the  faid  warning  or  fummons  be- 
**  ing  proved  before  them  upon  oath,  to  proceed  to  hear  and  de- 
"  termine  the  faid  complaint,  and  to  make  fuch  order  therein  as 
**  in  the  faid  a£l  is  limited  or  dire6l:ed  ;  and  alfo  to  order  fuch 
"  cofts  and  charges,  not  exceeding  ten  fliillings,  as  upon  the  me- 
*«  rits  of  the  caufe  (hall  appear  juft  ;  which  order  fhall  and  may 
**  be  appealed  to,  and  on  fuch  appeal  may  be  reverfed  or  affirmed 
*'  by  the  general  quarter-feflions  of  the  county  or  place,  with  fuch 
*'  cofts  and  remedy  for  the  fame,  and  fliall  nqt  be  removed  into 
**  any  other  court,  unlefs  the  title  to  fuch  tythes  (hall  be  in  quef- 
*'  tion,  in  like  manner  as  in  and  by  the  7^8  W.  3.  c.  34.  is 
•f  limited  and  provided." 

(G  g)  What  Remedy  an  Occupier  has,  when  the 
Perfon  entitled  to  Tythe  does  not  fetch  it  away 
in  a  reafonable  Time, 

iF  the  perfon  entitled  to  the  tythe  of  milk  do  not  fetch  it  away  Bunb.  73. 
•^  before  the  next  milking-time,  the  parilhioner  may  pour  it  upon  qj^^^°"  ** 
^4  the 
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the  ground ;  becaufe  he  may  then  have  occafion  for  the  pail,  or 

other  velTcl,  in  which  it  was  fet  cut. 
-  T-j'{\r.  Although  a  predial  tythe  be  not  fetched  away  in  a  reafonable 

3  •i7-  tinae  by  the  perfon  entitled  thereto,  the  occupier  of  the  land,  upon 

^"s'de'^'^  which  it  is  fet  out,  cannot  juftify  the  diftraining  thereof  damage- 
Latch,  S.       fcafant ;  but  he  may  have  an  adion  for  the  damage  fuftained  by 

its  lying  too  long  upon  the  land. 
LH.  Raym.        "^^ he  occupier  of  the  land,  upon  which  tythe  is  fet  out,  cannot 
J 37.  ji>ft'fy  t^""^  putting  of  his  cattle  upon  the   land,  before  the  tythe 

^•"•^P^"'!  is  fetched  av'ay  ;  for  it  is  probable,  that  the  perfon  entitled  there- 
lil.  cdft.  '  to  would  futlain  more  damage  by  having  his  tythe  deftroyed  by 
1765.  the  cattle,  than   the  occupier  would   by  being  deprived  for  fome 

Ld.  Raym.  ^-^^^^  ^j-  ^j^^  ^^^  of  his  land:  and  it  is  much  more  reafonable  to 
Shapcctt  V.  leave  tiie  occupier  to  his  remedy  by  aclion,  than  to  fuffer  him  to 
^5uj,totd.      judge  when  the  tythe  has  lain  there  too  long. 

Com.  24.. 

aLeon.  ici.  But,  if  the  pcrfon  entitled  thereto  have  neglected  to  fetch  away 
Bennf-r  v.  tythc  in  A  reafonable  time,  and  cattle,  either  of  the  occupier  of 
Ci^'jEiz.^  the  land  upon  which  the  tythe  is  fet  Out,  or  of  a  flranger,  do 
a^6.  without  the  default  of  the  occupier  come  upon   the  land,  and 

deih' y  the   tythe,  the  lofs  mull  fall  upon  the  perfon  who  ne- 
glect ^;d  to  fetch  it  away. 
Latch,  s.  An  action  of  trefpafs  does  not  lie  againft  the  perfon  entitled  to 

Stiimanv.  tvthe  for  Hot  having  fjtched  it  away  in  a  reafonable  time  j  be- 
Ld^Ravm  caufe  the  injury  to  the  occupier  of  the  land  does  not  arife  from  a 
sSg.  mal-feafance  but  from  a  non-feafance. 

3  Bulftr.  i^ut  the  remedy  of  the  occupier  of  the  Innd,  in  cafe  the  tythe 

337-  be  not  fetched  away  in  a  reafonable  time,  is  by  an  adlion  upon 

Mountford       ,  r 

V.  SiJley.        ^"^  '^^^'^• 
Latch,  8.      Ld.  Raym.  188. 

3  Bulilr.  An  a£iion  for  not  having  fetched  away  tythe  in  a  reafonable 

3J7-  time  does  not  lie,  unlefs  the  tythe  were  fet  out  by  a  perfon  who 

V.  sidiey,      ^^^^  fome  colcur  of  title  to  the  land  upon  which  it  arofe  ;  be- 
Latch,  8.      caufe,  as  the  feverance  of  tythe  by  a  Granger  does  not  veft  fuch 
a  property  in  the  perfon  entitled  thereto,  as  to  enable  him  to 
maintain  an  a6lion  againft    a  perfon  who  afterwards  carries  it 
away,  it  is  not  reafonable  that  he  fliould  be  liable  to  an  a£lion  for 
not  having  fetched  it  away. 
1  Roll.  Abr.       Before  the  occupier  of  the  land  can  maintain  an  aftion  againft 
^43-  X.        j]-,p  perfon  entitled  thereto  for  not  having  fetched  away  tythe  in 
a  reafonable  time,  he  muft   give  notice  of  its  being  fet  cut ;  be- 
caufe, as  the  former  was  not  obliged  to  give  notice  at  what  time 
he  intended  ro  fet  the  tythe  out,  the  latter  may  not  know  that  it 
is  fet  out. 
3  Bulftr.  And  after  the  perfon  entitled  thereto  has  had  notice  of  tythe  being 

^•;6.  fet  out,  he  muft,  before  an  aftion  can  be  maintained  againft  him 

V.  sidiey,  ^°^  "^t  having  fetched  the  tythe  away,  have  a  reafonable  time  to 
Bro.  Difm.  fetch  it  away  •,  and  the  queftion,  What  is  a  reafonable  time,  is 
Ld  "r  Proper  for  the  determination  of  a  jury. 

iip.    Sw.  345,  »46.    South  V.  Jones. 

END    OF    THE    SIXTH    VOLUME. 
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